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Abstract of the Proceedings of the Council of the Governor General of Iudia,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 & 26 Vio., cap. 67.

" The Council met at Government House on Monday, the 9th March, 1885.

PRrRESENT:

His Excellency the Viceroy and Governor General of India, k.p., @.0.B.,
G.C.M.G., G.M.8.I., G.M.L.E., P.C., presiding.
His Honour the Lieutenant-Governor of Bengal, .0.8.1., ©. L.E.
His Excellency the Commander-in-Chief, 6.c.s., 0.LE.
" The Hon’ble J. Gibbs, 0.8.1., C.LE.
Lieutenant-General the Hon’ble T. F. Wilson, 0.B., 0.1.E.
The Hon’ble O. P. Ilbert, c.I.E.
The Hon’ble 8ir 8. O. Bayley, K.0.8.1., C.LE.
The Hon'ble T. C. Hope, 0.8.1,, C.LE.
The Hon’ble T. M. Gibbon, ¢.1.E.
The Hon'ble W. W. Hunter, LL.D., 0.8.1., C.L.E.

The Hon'ble H. J. Reynolds.
The Hon'ble Rao Saheb Vishvanath Narayan Mandlik, o.s.1.

The Hon'ble Pedri Mohan Mukerji.
The Hon'ble H. 8t.A. Goodrich.
The Hon’ble G. H. P. Evans.

The Hon'ble J. W. Quinton.

BENGAL TENANCY BILL.
The adjourned debate on the Bill was resumed this day.

The Hon’ble B{s¢ PEAr1 MoHAN MUKERJI moved that sub-section (2) of
section 50 be omitted. He said :—* This sub-section is a reproduction of what
is known as the rule of 20 years’ presumption. It raises a presumption of
fixity of rent in favour of all raiyats who might prove payment of rent at rates
which have not changed for 20 years before suit. Such a rule might have
been reasonable in 1859, when there was no complete Code of the Law of
Evidence in the Indian Btatute-book, and when proof of payment of a fixed
rent since 1839 might have raised a presumption of possession since 1793. But
what justification can there be for such a rule now that we have a Code of the
Law of Evidence, which deals specifically with the subject of presumptions,
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and when proof of payment of rent at uniform rate since 1865 can reasonably
raise no presumption whatever that the same rent had been paid since 1793 ?
'he injustice of this rule of presumption cannot be better shown than by refer-
ring to the fact thatin a vast majority of cases landholders have been unable
to rebutit. And yet of the thousands of cases in which it has been held by virtue -
of this presumption that the lands have been held at a fixed rent since 1793, a
large majority must have been cases of holdings created subsequent to the days
when from half to two-thirds of these provinces were barren waste. This was
forcibly shown the other day by the Hon’ble Mr. Reynolds by means of the
statistics he produced of the enormous increase in the number of villages since
1793. Contrary, therefore, to its original scope and oh]ec.t therule has operated
like a rule of prescription or limitation to create rights where none existe?:
before. If the presumption was difficult to rebut in1859, how much greater
must be the difficulty as years roll on? A large majority of the landholders
having come to the possession of estates by purchase at public sales, they have
no meang whatever at their disposal to rebut the presumption which the law
raises in favour of the raiyat. In an enhancement-suit a raiyat has simply to
set up a plea of fixity of rent, and in more than 956 cases out of 100, at
least in Bengal, the plea prevails. Having been unable in most cases to get any
records from the former proprietors, or to preserve them from the influences of
climate when they get them, the landholders find themselves absolutely power-
less to prove that a holding was created, or that the rent payable on it has
changed since 1783. It is not because the provisions of the present law regard-
ing enhancement of rent are unworkable, but because of the powerlessness of
landholders to rebut the 20 years’ presumption that there has been practically
no enhancement by suit in Oourt since 1869. I will read to the Council the

opinions of the Hon’ble Mr. Reynolds and of a few experienced judicial officers
on this question. The Hon’ble Mr. Beynolds said :—

¢ Allowing all due weight to the arguments of the Commission, it is to be remembered
that the presumption was first introduoed by Act X of 1859, and that it was then necessary
for the tenant to prove a uniform rate from 1839. It is now only necessary to prove such
aniform p.yment from 1861. As there is reason to think that rent-receipts have been much
more regularly given and much more carefully preserved during the last 20 years than dunng
the 20 years which preceded them, it seems to follow that the lapse of time has made it mcre
and more easy to raise the presumption and more and more difficult to rebut it. Nor can it be
denied that anction-purchasers labour under a special grievance in this matter. If itbe said that
they may be expected to regulate their bids accordingly, it may be replied that it is not for the
public interest that estates should sell below their value on the ground that the circumstances
of the nale facilitate the advancement of fraudulent claims by the tenants.’
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“Mr. H. L. Dampier said :—

. ‘The consideration of the 20 years’ presumption is again invited by Government.
I have given the question nll the consideration of which X am ecapable, and I find no reason to
depart from the views which I expressed at length in the report which I submitted to Govern-
ment on the 19th May, 1881, on Mr, Reynolds’draft Bill. I then, after examining the question,
said, in concurrence with the views then held by Mr. Reynolds, that on the whole I would
accept 1839 as the starting point for the presumption, as being the most likely to briug the
effect of the presumption into aceord with the actual rights which it assumes.’

“Mr. E. E. Lowis said :—

‘ The 20 years’ presupption may be abandoned, During the last 25 years the right to
bold ¢t fixed rates bas been in most cases enquired into, and it would now suffice to call on all
who have such & claim to register themsclves once for'all. This may lead to some present liti-
gation, but the matter would be settled finally. To this arrangement the zamfndér could have

no objection.’

“ Mr. J. Tweedie said :—
‘The presumption becomes year by year less likely to be true, and probable truth is the
only justification for a legal presumption.’

* B4bti Nuffer Chunder Bhutta said :—

“The 20 years’ presumption, indeed, works injuriously, especially as against suction-pur-
chasers. Since the passing of Act X of 1859 it is now nearly 26 years; so that the owner of
a holding that was created even within five years of the passing of that Act may now claim
the presumption. In order to obviate this absurdity the period should be increased to, say,
30 years, so that it may be put beyond all doubt that the holding was in existence at least some

time before the pussing of that Act.’

“ B&bt Sree Nath Roy said :—

* In cases of enhancement the question of the npature of the holding would invariably be
put in issus, and the 20 years’ presumption in favour of the tenant would be too strong for
the zamindérs to overcome. 'True, this rule has been in force for the last quarter of a century,
but experience tells us that there was scarcely & oase of euhancement in which the ples of
uniformity of reat for 20 years was ot taken among others. If the present Bill passes into
law without modifications, the natural consequence of this provision, as well as of certain
others I have stated elsewhere, would be that measures will not be wanting to vary the rents or
to conrcoct evidence to that effect, and nobody would know rest and contentment in consequence

of the disputes aud the litigations which would ensue.’
“8yed Moazzim Hossein said :—

¢ The retention of the 20 years’ presumption rule (section 64, sub-section 2) is no longer
necessary in these days. Since the passing of the Act of 1859 every raiyatis expected to be
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propared with 20 years’ rent.receipts and shift the onus on the zamindér, who is hereby placed
at a greatly disadvantageous position, having to prove his case by production of collection-
papers from the Permanent Settlement, which they might be at a loss to preserve. If the
Court disbelieve them, there is no other means left to rebut the presumption. Therule, however,
goes vory harshly against those proprietors who have shown forbearance, particularly towards
certain clasess of landowners, such as widows, minors and auction-purchasers, Tie rate
practically stops enbancement. If, however, a presumption is to be retained, the period of 20
years should be counted from before the passing of Act X of 1859 ; otherwise there would be
no end of litigation, and no end to the amount of fraud, perjury and collusion between rai iyats
and zamfnd4rs’ agents, and this will prove highly injurious to the just rights and interests of
landholders, It would he better to stop enmhancement bylaw than to propose such changes,

which will tend to no benefit of the landlord, and by which the raiyat will unneceasnnly lose
his time of ocultivation and suffer in purse in the bargain.’

““ More than two hon’ble mémbers have spoken of the new facilities for en-
hancement of rent which the Bill gives to the zamindirs. It would have been
more correct to say that the rights of landholders had been in this respect seri-
ously curtailed, and greater obstacles have been placed in their way than what
existed at present. I need only mention the provisions about limitation of
two annas in the rupee, the reduction of the increase by one-third in working
out the rule of proportion, the material alterations made on the grounds of en-
hancement, and the provision about progressive enhancements, to show what I
mean, The landholders have repeatedly represented to the Government that
they are perfectly satisfied with the principles of the present law on the subject
of enhancement of rent, and that it is the rule of presumption which has hitherto
practically barred all enhancement by suit in Court. The injustice of the rule
of presumption is further clear from the fact that with all their prestige and
influence, and with all the advantage they have over private landholders in the
possession of a well-organised system of records, Government bave always
voided this rule of presumption as regards their own estates. The presump-
aion is quite the othér way as regards Government estates. There is mot
only no presumption of fixity of rent in any case, but the law also presumes
that the assessments made by the Settlement-officer are just, and throws on the
raiyat the onus of proving that they are excessive or unjust. The Bill has
made no alteration whatever in the matier of this rule of presumption 1q the
interests of private landholders, although it contains an express provision for
exompting a majority of Government estates from its operation. To summarise
my objections to this rule of presumption, I urge thatit is opposed to the recog-
nised principles of evidenoe ; it has operated to deprive landholders of their just
dues ; it raises a presumption of fact which most landholders, and specially
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auction-purchasers, find it impossible to rebtit; it is condemned by experienced
judicial officers ; and, lastly, that the desire of Government to exempt tleir own

estates from its operation clearly shows its injustice.”

The Hon’ble Mr. QuiNToN said :—*“I think in the presence of His
Honour the Lieutenant-Governor and the Hon’blo Mr. Reynolds it will be use-
less for me to make any remarks on the conditions and status of the Perma-
nent Settlement in Bengal. But with regard to the particular objeotion that
Act X of 1859 protected from enhancement rents which remained unchanged
from the time of the Permanent Settlement, I may say that that provision has
never been objected to as other than equitable, and we have heard in the dis-
cussions which have.taken place on this Bill several times that it gives rights
to » large number which it is practically impossible for the people to obtain,
and is likely to lead to a state of mind and temper in a law-abiding people which
might induce them to leave off submitting their claims for the decision of the
Courts and to resort to other means of obtaining justice. These considera-
tions were no doubt present in the minds of the framers of Act X of 1859
when they enacted that a tenant who held at an unchanged rate of rent since
the time of the Permanent Bettlement should be protected against enhancement,
and they went on to add that he should not be required to prove that there
never had been any change in his rent during the first 70 years from the date
of the Permanent Settlement till the passing of Act X of 1859. If they allowed
any such provision to remain unqualified in the Act, it would be nothing more
than a dead-letter. Therefore they said that in order to establish the right, if
the tenant could prove that he had held at the same rent for 20 years, then the
presumption should arise that he held at such rent from the time of the
Permanent Settlement. But until he proved that he had so held for 20 years
the presumption did not arise; and, if the landlord could prove that in one single
year from the time of the Permanent Bettlement there had been a bond fide
changé of the rent, the presumption would be rebutted. This provision must
appeai- to any one to be a perfectly reasonable one, and I am glad to hear the
hon’ble member admitted it was when that Act was passed. This section does,
therefore, but continue that principle of law in the same manner as the princi-
ple in English law that a thing is beyond legal memory when it happened at a
tim> when the memory of man runneth not to the contrary. ‘ This shows that
such a presumption is not so contrary to all principles of equity and justice as

the hon’ble member has stated.

« At the time when the Act was passed it was extended to the North.
b
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Western Provinces, five districts of which were wholly or partly under perma-
nent settlement, and this provision was, therefore, in force there. In 1878 a
fresh rent law was enacted for the North-Western Provinces, and these pro-
visions were continued in that law. Again, in 1881 the rent law of the North-
‘Western Provinces came under revision, and the same provisions were again re-
enacted. Bo that I may say that the legislature in India adopted the priac.iple
25 years ago and re-affirmed it on at least two occasions since. In the same
way we held that it would be unreasounbleto require a raiyat to prove 12 years’

continuous occupancy in the same tenure, and we therefore raised a presumption
in his favour which the landlord could rebut. TUnder these circumstances I do
not see how the presumption can be criticised in such unqualified terms of con-
demnation asthe hon’ble member has used. He says many judicial officers have
stated that it works hardly on the landlord; the tenant has got to prove it-at
he has held for 20 years at the same rent; whereas the landlord has only got
to prove that the rent has been changed during one singleyear. If the landlord
has failed to prove this, on what ground can it be said that the presumption
works hardly onhim? If the landlord has failed to prove this, is it not fair to
suppose that the presumption that the rent remained unchanged from the time
of the Permanent Settlement is in accordance with the facts? I do not under-
stand how the argument brought forward by the hon’ble’ member can be ad-
mitted. I have no doubt the Hon’ble Mr. Reynolds and His Honour the
Lieutenant-Governor will supply any omission which there may be in my answer

when applied to the circumstances of Bengal. I can only say that I cannot see
the force of the argument.”

The Hon'ble MR. REYNOLDS said :—* As the hon’ble member has referred
to an opinion which was formerly expressed by me, I should like to be permitted
to say that fuller reflection has satisfied me that my opinion was a mistaken
one. I was right in saying that in many oases in which the presumption had
been used against auction-purchasers it had effected what was not inténded by
the original framers of the rule; but I failed to take sufficiently into consider-
ation the vast majority of cases which were never brought to trial, because the
existence of the presumption had deterred the landlord from venturing to raise
the question. In those numerous cases I believe great hardship and injustice
would be done to those who were in the minds of the framers of the rule,.and
who, if the law were now altered, would be quite unable to show that they
had held their lands at rents which remained unchanged from the time of the
Permanent Settlement. The number of such cases is very great, and I think
the injustice which the proposed amendment would cause ought to deter us from
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making any change. The hon’ble member has referred to my opinion and
those of some officers, but Ishould find no difficulty in bringing quite as many
opinions against any change in this provision. Then, as to the statement which
has been made that the Government keeps itsclf clear from the operation of the
rule and docs not allow the presumption to be raised in its estates, I am not
aware what justification there is for that statement: I do not think there is
anything either in the present law or in the Bill which exempts Government
estates from the operation of the rule. But the presumption does not naturally
arise in the case of temporarily-scttled estates. In pormanently-settled estates,

where the raiyat has shown that his rent has remained unchanged for 20 years,
the presumption arises that he has held at such rent from the Permanont
Settlement. But in-estates where the revonue has been periodically altered, the
revenue being based on the rent, the presumption is not that the rents have
been unchanged but that they have been changed. If a tenant in a Govern.
ment estate can show that his rent had remained unchangcd for 20 years, the
presumption would apply to him, and he would be entitled, unless the presump-
tion were rebutted, to continue to hold at that rate. But the great mass of
raiyats in Government estates would be unable to establish any such claim,
because the fact of periodical changes in the revenue is in itself a presumption
that the rent must have varied.”

The Hon’ble M®. GrBBoN said :—* If this isa Bill, which it is presumed to
be, to remedy the wrongs which were committed under previous legislation,
I am strongly of opinion that the presumption, as it stands in the Bill, should
be modified or it should be omitted altogether. If the wrongs of the raiyats
are to be remedied, so ought the wrongs of the landlords. It is a wrong to
give any one class of occupancy-raiyats any privilege which their brother
raiyats do not possess; and that wrong Act X of 1859 committed. I believe
that it was never intended at the time of the Permanent SBettlement to allow
any class of raiyats to hold their lands at fixed rents—certainly not to afford
them the means of acquiring such a right in the future. Scction 60 of Regula-
tion VIII of 1798, on which most people who have claimed such a right for the
raiyat base their claim, says distinctly that the section shall not apply to Behar;
therefore, if the Regulation on which the claim is based makes a distinction
between Bengal and Behar and exempts Behar from its operation, nothing in
that section could have intended that any class of raiyats in Behar should Lold
at fixed rates. Under this Bill we are making the right to bold at fixoed rates
more valuable than it is at present; we are allowing the raiyat to acquire rights
under this presumption which even Act X of 1858 never contemplated. We
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are allowing the raiyat the right to sell, the right to sub-let, guarding him
against his sub-lessee acquiring rights under him. We are allowing him' to
destroy the land, to build on it and.to do whatever he likes with it; we are
making him the actual proprietor of the land and his position a more enviable
one than that of the zaminddr. I think it, however, impossible to do away
with this section altogether. Vested rights have accrued which cannot be set
aside, but we can avoid allowing a raiyat to acquire rights in the future that
he does not possess at present. I therefore think the hon’ble member’s second
proposal is a sound one, namely, that the presumption should run from a fixed
date, to eliminate its accumulative property. But the hon’ble member also
proposes to set aside the presumption with regard to tenures, as well as with
reference to raiyats; there I think he is wrong, for under the Permanent Set-
tlement Regulations istimréri and other tenures existed and had such rights.” .

His Honour THE LIEUTENANT-GOVEERNOR said :—“The hon’ble member
in supporting the amendment which we are considering has based his argu-
ment on the fact that there is A preponderance of opinion amongst those who
have been consulted against the justice of this presumption. I contest that
statement. 'We took a good deal of trouble to analyse the reports when we
submitted to the Government of India the letter of the 15th September.
In that letter we showed that the result of the examination of the different
opinions which came before us was that there is a very large majority in
favour of retaining the presumption. The Commissioners of Patna, Burdwan,
the Presidency Division and Dacca were unanimously in its favour. With regard
to the judicial authorities on whose opinions the hon'ble member relies, I find it
stated that a very few would annul it altogether; a larger proportion would
modify it, but a still greater number would retain it. There is also the strong
opinion of the Native Judge of Burdwan, who said that the rule had worked
remarkably well since 18569 without putting any hardship on zamind4rs.
Therefore I contend the authorities are against the hon’ble member. It
bas been said that the burden of proof lies upon us to establish the equity of
this rule of presumption. But the fact is that the rule finds a place in the law

as it stands, and it devolves upon those who are opposed to it to give more than
general grounds for its abolition.

“The hon’ble member then goes on to speak against the good faith of
the Government with regard to the management of its own estates. The other
day he told the Oouncil that though the Government are limiting the power
of enhancement in the case of zamindérs we take care not to bind ourselves by
any rules of limitation, and he quoted & number of khis mahéls in which



BENGAL TENANCY. 367
188b.] [ The Licutenant-Governor; Sir 8. Bayley.)

conhancement of revenue or rent had been cxcessive. Whatever may have
happened before this Bill becomes law is not in point. 'When this Bill is law
the Government will be bound Dby it exactly in the same way as the zamfndér
will be bound. But as regards the particular cases to which he alludes, I
would point out that the hon’ble membor failed to rofer to a fact, which will
remoye the whole gravamen of the chargc, that the enhancements in a majority
of those cases weore of dearak lands in which the area of cultivation had in-
creased, and which would therefore naturally come under assessment. That is
not enhancement properly so-called, but simply the assessment of rent on an
increased area of cultivation. My hon’ble friend Mr. Reynolds has already to
some extent answered the charge that the Government takes care to protect
itself against the operation of the rule of presumption, and I may add that
I really do not know what justification the hon’ble member has for the state-
ment which he makes. He brings forward no instances in support of his
charge, but only makes a general statement to that effect. I can say against him
only this, that the other day in the particular case of enhancement with regard
to the Malinagor village in the Poosa ‘estate, to which the attention of the
Council has been more than once directed, where the tenants stated that they
had held for 20 years at a uniform rate of rent, that plea was sustained against
Government by the Munsif, who threw out all the cases. If the hon’ble
member is still determined to press his amendment for the omission of a rule
of law the retention of which most of the authorities have recommended, I shall

certainly oppose the motion.”

The Hon’ble B1n STEUART BAYLEY said :—*I cannot recommend the Coun-
cil to accept the proposal for the abolition of this rule of presumption. I have
to deal now with the arguments on which the proposal for abolition is sustained,
not with any suggestion which may be made for its modification. I do not
think the question of the abolition of the rule is within the range of practical
politics, The hon’ble gentleman first based his argument for abolition on the
ground, as he led the Council to suppose, that the majority of opinions was
against it ; but, as has been pointed out by His Honour the Lieutenant-Gov-
ernor, the majority of opinions is not against it. In quoting these opinions the
hon’ble member, as the Lieutenant-Governor pointed out, omitted to mention
the fact that the Conferences of Burdwan, of the Presidency Division, of Dacca,
of Patna and Orissa are in favour of rotaining the rule. Again, a8 regards the
opinions of judicial officers, of which he made a good deal, the tendency is in
the opposite direction to what he led the Council to suppose. Bébds Mohendro

Nath Mittra, Banimadhub Mittra, Amrit Lal Chatterjee, Mohendro Nath Bose,
: 0
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J ogodlshva.r Gupta, Bipin Chunder Rai, thtter Prosad Mookerjee, can all be
quoted. as judicial officers who are in favour of retaining the presumption as it
stands, and T can show that a very large majority of them are against abolish-
ing it altogether. Then he said that the vast majority of estates since this
presumption became law have changed hands by the operalion of the sale law.
I cannot conceive what has led the hon’ble member to suppose so, for-I find
that the average annual number of cstates sold in Bengal is one out of - every
245, and in the course of 20 years that would not make one-tenth part, much less
a majority. Isbould like to know on what authority he says that 95 per cent.
of the estates have changed hands. I can only say that that statement is not
borne out by the papers before the Council. But I was still more astounded
by the assertion that the Government has made a special law in its own behalf
and has thought fit to exempt its own estates from the operation of ihis
principle. That is not the case. What the Government has done, as the
_Hon’ble Mr, Reynolds has explained, is to maintain the existing law to the
effect that in temporarily-settled estates this presumption does not arise, for the
simple reason that where there are periodical alterations of revenue, involving
periodical settlements of rent, the presumption is that the rent has not remained
unchanged. If, however, 2 man can prove that he has held at a fixed rate from
the time of the Permanent Bettlement, his rent cannot be altered ; but in regard
to this presumption there is absolutely no distinction at all between Government
and other estates. There are temporarily-settled estates which are not the pro-
perty of Government. No distinction is made between these particular
estates and temporarily-settled estates under the Government, and, where the
Government is the holder of a khds mahdl which is permanently settled,
there is similarly no distinction whatever between them and zamind4ri estates.
The whole foundation of the hon’ble member’s statement is absolutely incorrect,
and, when he goes on to say that the Government in its setilement-proceedings
has got enhancement by throwing on the raiyats the burden of proving in the
Civil Qourt that they held from the time of the Permanent Bettlement, though
* the statement is true as to the past, it is grossly misleading, for the hon’ble
gentleman hos omitted to point out that under this Bill the Government
deliberately abolish the old law and the special privileges they had under it,

and put themselves in regard to settlement-proceedings exactly on apar wlth all
other landlords.”

The Hon’ble Mr. ILBERT eaid :—* I agree with the majority of the Rent
Commission and of the Select Oommittee on this Bill in thinking that this

presumption ought to be retained. I am in favour of retaining it for very



DBENGAL TENANCY. 859
1885.] [Myr. Ilbert; Bébi P. M. Mukeryi.)

much the same reason as that for which I wasin favour of the prevailing rate as
a ground of enhancement. ‘I'he twenty yoars’ presumption is as valuable to the
tenant as the pra'vn,iling rate is to the landlord, and in neithor case am I dis-
posed to remove a provision of the existing law mercly becauso its form is
capable of being described as embodying an clement of fiction. The presumj-
tion arising from holding for twenty years at a fixed rate of rent is, as has been
pointed out, not unlike the well-known presumption which is created by the
English common law, and under which, when it is proved that a man has
enjoyed rights of a particular class for twenty years, it is presumed in his favour
that he has enjoyed the rights for a period whercof the memory of man runncth
not to the contrary, that is to say, for a period which, according to Inglish
lawyers, commences at a point either at or near the beginning of tho reign of
Richard I—a date which, I need hardl y say, is anterior to the Permanent Scttlo-
ment. It must be borne in mind that tho effect of o presumption such as this
is merely to determine the point at which the burden of proof is shifted from
one party to the other. Before a raiyat can obtain the benefit of this presump-
tion at all, he must prove that his rent has not been changed for twenty years ;
it is not until he has discharged this burden of proof that the presumption

comes in.”

The Hon’ble BAn¢ PeArt MonaN MUKERJT said in reply :—*“ It is a duty
I owe to myself that I should state emphatically that when I quoted the
opinions of some judicial officors with reference to the harsh working of this
rule of presumption I did not say that thoy represent the majority of opinions
on the subject or that there was a preponderating opinion in favour of my
proposal. I simply said that there was a number of opinions of judicial officers
in support of ry view. Agnin, I am sorry that His Honour the Lieutcnant-
Governor should have thought that I mentioned the fact of the exemption of
Government estates from the operation of this rule of presumption as some-
thing against the good faith of the Government. I used the fact simply as_
showing very clearly the injustice of this rale of presumption—not that the
Bengal Government or any Government has taken advantago of an oxcoptional
“rule for its own interested purposcs, but that, knowing that the application
of the rule to Government estates would seriously jeopardise their intercsts by
creating new rights where nonc existed before, the Governmont has tnlfcn caro
to exempt its own estates from the opcration of the rule of prasum.pt:on. It
was said by the three hon’blc mcmbers who have spoken on tho subject that T
have no warrant for the statement that the rule of presumption does not
apply to Governmont estatos. I shall read to the Council the first linc of a
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section which contains thisrule. When Act X of 1869 was passed this rule
was contained in section 4 of that Act. It said, ¢ Whenever in any suit under
‘this Act it shall be proved’; and when Act X of 18569 was repealed by Bengal
Act VIII of 1869 the very same words were reproduced. Can it for a moment
be contended that settlements in Government estates were made under those
Acts? TIs it not Regulation VII of 1822 and Bengal Act III of 1878, ahd
after that Bengal Act VIII of 1879, which give the law for the settlement
of rents in Government estates; and is there a single provision in those laws
similar to the rule of presumption contained here ? Again, it has been observed
by His Honour the Lieutenant-Governor that I did not state to the Council the
other day, when I gave the Council the result of my calculations as to the
increase of so many annas in the rupee, that those setilements referred to
dearah seitlements. 1 took those figures from the Administration Report of the
Bengal Government, and there is nothing in the chapter from which the figures
were taken to show that they referred to dearah settlements, The chapter is
headed ¢Re-settlements’, and I had every right to draw those conclusions

when I gave the arithmetical calculation of the amount of increase over the
former revenue.”

The amendment was put and negatived.

The Hon'ble Bis(t PrArr MomAN MUKERJI moved that in section 50, sub-
section (2), lines 6 and 6, for the words * during the twenty years immediately
before the institution of the suit or proceeding” the word and figures ““since -
1889” be substituted. He said :—*“ As my amendment for the omission of the
section has been lost, I propose this amendment with a view to meet the
grievance which I presume to think the zamindérs have clearly made out. I
think it will be fair and just if the raiyat has to prove that he paid rent at a
uniform rate since 1889, that is, 20 years before the passing of Act X of 1859,
as was originally recommended by the Hon’ble Mr. Reynolds; and I also beg to
move that in sub-section (4), after the word ‘apply ' the words and figures

" ¢ to an estate or tenure sold by public auction since 1859 or to’ beinserted. This
forms part of the amendment which was originally recommended by the Hon’ble
Mr. Reynolds. If it be not desirable to do away with the rule of presumption
altogether, it should be so modified as not to apply to auction-purchasers, and
only to cases where uniform payment has been proved from 1889.”

The Hon’ble Mr. REYNOLDS said :—* I do not think the hon’ble member
should again have quoted me after I had recanted the opinion I formerly
expressed and told him why I believe I was then wrong., I think the two
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amendments now proposed will have a harsh and injurious cffect, becausc a
large number of tenants who may have thought themselves safo in preserving
their receipts for 20 years would now be called upon to produce their receipts
from the year 1839. When the conditions referred to in another part of the
Bill are fulfilled, when thero is a law requiring tenures to be registerad in a pub-
lic office, or a record-of-rights has been made in respect of any local area,
then, and not till then, this presumption can be abolished without any danger.”

The Hon’ble 8ir STEUART BAYLEY said :—** I wish to point out an obvious
objection to this amendment. The hon’ble- member would exclude from the
benefits of this presumption the raiyats of any estate which has becn sold by
auction. In such cases a raiyat, having kept his reccipts and proofs for a
period of 20 or 80 years, will fail to have the benefit of this rule of presumption,
because his landlord ‘chooses to default and the estate is sold, and he will then
no, longer be entitled to the benefits which the law since 1859 has secured to
him. I ask whether it is reasonable or right that the status of a raiyat should
be changed if the estate has changed hands. I do not think anybody would

say that.”
- The amendment was put and negatived.

The Hon’ble BAs6 PeArr MonAN MUEERJT moved that sub-section (4) of
section 56 be omitted. He said:—**I consider the provisions of section 58 contain
sufficient penalty for defective receipts. If a landlord refuses to give, or does
not give, a receipt in the proper form giving all the particulars required, he will
be liable under that section to pay to the tenant double the amount of rent paid
by him. But this section provides, in addition to that penalty, a presumption in
favour of the raiyat to the effect that where the landlord gives a defective receipt
it will be presumed to be in full discharge of all demands from the tenant up to
the date of that defective receipt ; so that the penalty for giving a defoctive receipt
is greater than for a refusal to give & receipt, although the defect in the receipt
might have arisen from ignorance or oversight or carclessncss of the zamfndér’s
agent. I submit that there is no necessity for this provision, bemuse section 58

_provides for such cases.”

. The Hon’bhle S STEUART BAYLEY 8aid :—* The necessity for this provision
has been felt all along. It wasstarted with the idea of requiring receipts to con-
tain certain specific information, which was contained in a recommendation made
by the Behar Committee, who remarked very strongly about the way receipts

were kept and presented in Court ; and they insisted upon the necessity of the
) , d
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veceipts giving certain specific information, and on their being kept in counter-
foil. This recommendation was afterwards considered by the Rent Commission,
and they came to the same conclusion. As the provision first stood in the Bill it
was a great deal more stringent than it is now: the giving of a defective
reccipt was of itsolf to opcr'\te as a discharge in full up to the date of the receipt ;
the presumption now given is nothing if the zamfnddr can show that the roceipt
is not an acquittance in full, or that the particulars required have been substan-
tially given. It will only be in the case of wilful omission that the presumption
will arise.”

The amendment was put and negatived.

The Hon’ble Mr. GinBoN moved that in seotion 58, sub-section (I), forthe
words ** six months ** the words ¢ three months” be substituted. He said :—*I
would call theattention of the Council to the change about to be made by -this
section in thelaw. The present law provides that if a landlord withholds a receipt

o shall be liable to damages, the present law presumes intent to defraud by
withholding a receipt, but this section enacts that if a landlord refuses or
neglects to deliver a receipt bie shall be liable to severe penalties. The propoaed
section punishes for neglect to deliver, for laziness, forgetfulness on the part of
the landlord. The raiyat may bring his rents but fail to bring the account on
which the payment is to be entered with him, and yet the Bill will punish the
landlord for neglect to deliver. Itisimpossible for any landlord to prove he has
delivered a receipt. I know from my own experience the difficulty of inducing
raiyats to receive receipts; they see the amount credited in their account and
then they disappear. It isin fact often impossible to give receipts, and this
Bill puts further difficulties in their way. It gives the landlord no facilities for
delivering receipts, and the only way in which he can possibly give itis by
sending it to the tenant in & bearing cover, which will cost him two annas.
The withholding of a receipt with intent to defraud should be punished by
Jaw, but it is very necessary that the-party aggrieved should be obliged to
appeal to the Court as soon after the payment is made and the receipt with-
held as possible to enable the Oourts to judge fairly between them. I have
simply provided that the term for instituting a suit under this section should be

shortened, so that if the landlord does neglect to give or does withhold a receipt
with attempt to defraud, he should be sued without any unnecessary delay.”

'Tho Hon’ble S1R STEUART BAYLEY said :—“ I have no particplar feeling

in this matter: I can only eay that the term of six months was fixed in' Com-
mittee after a good deal of disoussion.”
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The Hon’ble M. HuN1ER supported the amendment. Ilo said :— T think
the clause as it stands will place a difficulty in the way of the landlord, and I
do not think the proposed amendnient will boin any way adverse to the intercst

of the raiyat.”
" 2The amendment was put and agreed to.

The Hon'ble BAnG PeArr MorAN MUKERJII movod that in scction 68, sub-
sections (1) and (2), after the word “landlord ”* the words ““after demand by letter
duly registered under the Post Office Act” be inserted. He said :—* It is neces-
sary for the ends of justice that before a raiyat is allowed to sue his landlord for a
penalty of double the amount of the rent, on tho ground that the landlord has
refused tp give a receipt for the sum paid, there should be a provision in the section
for a demand on the landlord in such a way that there should be no reasonable
doubt as to the demand having actually been made. As it is, the scotion will
afford very great temptation to the raiyat, after he has paid rent, to refuse to
take o receipt, and then resort to the Court to recover double the amount ; he
has simply to tell the Court ‘I paid a particular sum; I asked for a rcceipt and
did not get it; and I claim double the amount as a penalty’. I submit that some
provision is necessary for the purpose of giving the landlord some protection

against false claims for penalty.”

The Hon'ble Mr. REYNoLDS said :—* I am not in favour of this amend-
ment, and I would remind the Council that tho hon’ble member in speaking

on section 56 said that the last clause of that section might be removed be-
cause section 58 provided a substantial remedy. But this amendment would
really cut out all certainty from section &8, bocause, although it is reasonable
to say that a demand should be made before the raiyat goes to Court, it will be
impossible for the raiyat to prove that he made the demand by registered letter,
inasmuch as he will be unable to show what the contents of the letter were.

1 therefore cannot support the amendment.”

. The Hon'ble Sz STEUART BAYLEY said :—* This proposal was moved in
Committee, but was not accepted. I have a good deal of sympathy for land-
lo.ds in respect to this matter, but I think the hon’ble member’s amendment
will scarcely sccure the proof of the demand having been mado, which is what
he dosires. A registered receipt proves nothing beyond tho fact that a letter
was posted : it is no proof of the oontants of the letter. I think the contention

of my hon’ble friend is & sound one.”
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The Hon'ble BAnt Peirt MoraN MUKERJI said :—* The simple posting of
the letter would, under the Evidence Act, be a presumption of the letter having

been delivered, and a copy of the letter might be produced along with the post
office receipt.”

"

v

The amendment was put and negatived.

The Hon’ble Mr. GisoN moved that in section 58, sub-section (3), the
words * the receipt in full discharge or’’ be omitted. e pointed out that the
wording of the Bill was ambiguous, and if the hon’ble member in charge of the

Bill could see his way to altering the draft of the sub-sectlon a little, Mn
GisBoN would withdraw his amendment.

The Hon'ble Siz STEUART BAYLEY consented, and the Hon'ble Mn.
GisBON’S amendment was then withdrawn..

‘The Hon'ble MR. GreBoN moved that in section 58, sub-section (8), line 3
for the word *“shall” the word “may” be substituted. He said :—* The
‘sub-section says that if a landlord fails to prepare and retain a counterfoil copy
of 8 receipt or statement as required by either of the said sections 56 and 67,
he ‘shall’ be punished with a fine which may extend to fifty rupees. My object
is to make the sub-section permissive and to allow the Courts to exercise some
discretion in the matter. There may be many reasons why the landlord may
not be able to give a counterfoil receipt or retain a counterfoil copy of a receipt.
Segtion 59 provides that the Government shall supply receipts in printed books.
Suppose nohe are in stock and the landlord not able to procure them. The
landlord would in that case be fined fifty rupees in each case ; the Courts would
have no option but to fine him. It has been said in defence of this section
that the Courts may give nominal damages. The Bill now substitutes a penalty
for damages. In all cases that a penalty is inflicted and in most cases of
" damages the penalty carries costs—in themselves a severe penalty. I therefore

wish to give the Oourts a discretionary power, so that if the landlord is not to
blame he should not be punished.”

The Hon’ble Bir BTEUART BAYLEY 8aid :—* I understand that the wording
of this section is adopted from the Penal Code, and there may be a strong
objection to alter it; but I think the hon’ble member’s objection may be met

by inserting the words ¢ without reasonable cause’ after the word * neglects,”
and I have no objection to do so.”
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.The Hon’blo Mr. GrnnoN accopted this suggestion and withdrew his amend-
ment.

The Hon’ble B1r STEUART BAYLEY then moved the following amend-

mepts —

LY

(1) that in scction b8, sub-section (1), line 1, after the word *landlord
the words *° without reasonable causo” be inserted ;

(2) that in section 68, sub-section (2), lines 1 to 8, for tho words “If a
landlord refuses or neglects to deliver to a tenant demanding the
same the receipt in full discharge or” the words «“If a landlord

, without reasonable cause refuses or neglects to deliver to a tenant
" demanding the same cither the receipt in full discharge, or, if the
tenant is not entitled to such a receipt,” be substituted ;

(8) that in seotion 68, sub-section (8), line 1, after the word *landlord ”
the words * without reasonable cause” be inserted.

The amendments were put and agreed to.

The Hon’ble BAr( Prirr MoraN MukerJx moved that section 61, sub-
section (1), clause (3), be omitted. He said :—* Where the landlord or his agent
refuses to accept rent when it is tendercd, it should justify the deposit of rent
in Court; but where rent was refused several years ago by reason of a dispute
as to the amount of rent, or where the question in disputc was as to the right
of the party who tendered it, there is no reason why, after such dispute has been
amicably secttled, that rent should be refused for all time to come. The law
should not justify the deposit of rent in Court on the ground that the raiyat had
reasonable ground to suppose that the rent would not be received.” .

The Hon’ble M&. REYNoLDS said :—* I do not think this objection can bo
raised on the wording of clause (5). The hon’ble member referred to o dispute
which had since been amicably settled, but what the clause provides for is a caso
in which the tenant has reason to believe that, owing to a tender having hoen
refuscd on a previous occasion, the person to whom his rent is payable will not
be willing to roceive it and to grant him a receipt for it. That presumecs that
the cause of dispute is still in active operation, and it scems to me that in such

cases the tenant should be at liberty to deposit tho rent in Court.”
e
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'he Hon’ble S1r S1RUART BAYLEY said :— The clause as it now stands
was the subject of a good deal of discussion in Committee, and has undergone
a considerable amount of alteration. It was explained fully in the States
ment of Objects and Reasons, and the Committee thoroughly considered the
representations of both parties. The tendency on the one side was to let the
_raiyat deposit money in Oourt when he liked, and on the other to insist
on the raiyat tendering the amount at the zamind4r’s kachahri. The zamfndérs
objected to this provision, because they, or at least their aml4, are unwilling to
lose the enormous hold over their raiyats which the necessity of personally
appearing at the zdmfindar’s kachahri gives to them. Formerly they had the
legal power of arresting a raiyat and forcibly bringing him to the kachahri.
‘When Act X of 1859 abolished that power they declared it would be ruinons to
them, and it is the same feeling which prompts them to desire the attendarce
of the raiyat on all occasions. The feeling is a very intelligible one, for it is by
this means that an underpaid body of amléd secure their perquisites; but,
on the other hand, there was also a very intelligible feeling that so long
gs payment of the rent is secured the raiyat should not be forced to submit
to an ordeal of the dangers of which he has already had experience. We
have modified the section a good deal. As it stood last year it was more
in accordance with the amendment which the Hon'ble Amfr Alf thinks
necessary; the raiyat would then be the sole judge practically whether
the dispute with the landlord is a sufficient ground for depositing the rent
in Qourt. As the section stands, the ground on which this privilege is
now given to the raiyat is that rent has been refused on a previous occasion,
and we have given a discretionary power to the Court fo grant or to refuse the

application. Under these circumstances I think the landlords’ rights are suffi-
ciently guarded.”

The amendment was put and negatived.

+. The Hon'ble M®. HuNTER moved, on behalf of the Hon’ble Mr. Amfr
Alf, that in section 61, sub-section (1), clause (b), line 8, after the word “owing™
the words * to any existing dispute or” be inserted. He said:—*“The inten-
tion of my hon’ble friend is to meet a certain class of cases which sometimes
occur in Enstern Bengal. Cases may arise in which it might be very difficult
and a little dangerous for the raiyat to go near the office of the gamindér, and
he thinks that in such cases tenants should be protected from the necessity of
going near the office—an office in which he is likely to receive rough treatment.
He therefore proposes this amendment.”
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The Hon’ble S STEUART BAYLEY said :— As we have aceepted the deci-

-sion of tho Committee against an alteration in an opposite direction, I think we

ought also to rotain the decision of the Committee against any alteration in
this direction.”

", The amondment was put and negatived.

The Hon'ble 81z 81EUART BAYLEY moved that in section 65, line 1, before
the word tenure-holder’ tho word *“ permanent” be inserted; and that in
section $6, sub-section (I), lines 8 and 4, for the words “in respect of the hold-
ing of a non-occupancy-raiyat or an under-raiyat ” the words ‘“from a tenant
nol being a permanent tenure-holder, & raiyat holding at fixed rates or an ocou-

pancy-rajyat ”’ be substituted.
The amendment was put and agreed to.

" The Hon'ble B PeEL{r1 MonanN MUKERJI moved that to section 74 the
following ezception be added :—

“ Exception.—Bonus or salémf paid to the landlord by the raiyat in consideration of the
former allowing the latter to do an act which he is not lawfully entitled to do shall not be

deemed an imposition within the meaning of this section.”

He said :—* The principle of this amendment, if I recollect right, was not
objected to by the Select Committee when the question was discussed. Consider-
ing the very heavy penalties which the section imposes for the collection of any
sum over and above the actual rent, it is, I think, necessary that an ezception
of this kind should be expressly inserted in the Bill for the purpose of giving
protection to the landlord in those cases in which he receives a bonus or salfmf
from the rdiyat for allowing him to do what he otherwise would have no law-
ful power to do; as, for indanco, when the landlord allows tho raiyat to mako
an excavation and take earth for making bricks. In such ocases the saldmf
which the zamfinddr gets from the raiyat should be exempted from the operation

of this section.”
The Hon’ble RA0 SAHEB VISHVANATHE NARAYAN MANDLIX said :(—* The

Government does get such fecs in estates which are not permanently settled
in the Bombay Presidency. Perhaps the hon’ble member in charge might re-

oog:sider the matter.”
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The Hon’ble Sk StEuaRT BAYLEY said :—*“We have considered the
matter. We think therp is no objection to the principle which the amendment
lays down, but we aro very much afraid of its practical operation. The sub-
stantive law has been kept as it is, and the old rulings will be applicable to it.
Whatever is not illegal now will not be illegal under this Bill; what is illegal
now will continue to be illegal still. We have not ventured to touch the
scction, and for this reason I think it would be unwise to put in the proposed

exceplion.” |

The amendment was put and negatived.

The Hon'ble MR. GIsnoN moved that section 76 be omitted. He said:—
«The section will, I believe, be practically inoperativein 99 cases out of 160
where it is really required, and act hatshly in others ‘where it is not necessary.
The cases intended to be got at are cases in which the landlords take abwdbs
and cesses in lieu of enhancement of rents, and for this purpose the previous
section is sufficient. 'Where the rniyat actunlly gives them of his own free
accord, where they are not exacted but given in lien of benefits received,
this section as it is worded will be inoperative. Exaction means extortion ;
it implies a certain amount of pressure or restraint. The present law gives
damages for extortion; the North-West Act awards compensation for extortion
by illegal confinement or duress. This section says the raiyat may sue for
a ‘penalty’ for exaction without declaring what is to comstitute exaction.
There is a great difference between allowing an injured person to sue for
damages and to sue for a penalty. Penalties should in all instances go to the
Crown and not to the raiyat; if the raiyat is injured bodily, the Oriminal Code
should be sufficient to protect him. Damages would be sued for in proportion
to the injury suffered. Under this section a raiyat must in every case sue
for the whole amount of the penalty. He should not be encouraged to bring a

civil suit for Rs. 200 and hope to receive it by way of damages where the
actusl loss suffered will in most instances be very slight.”

The Hon’ble RA0 BAHEB VISBVANATE NARAYAN MANDLIK said:—“I
agree with the hon'blo mover of the amendment.”

The Hon’ble Mg. REYNoOLDS said :—* Under the present law the raiyat is
entitled to sue for damages, but he cannot recover more than double the amount
exacted from him. In such cases the landlord takes a comporatively small
sum from each of a large number of raiyats, and it seems a mockery to tel] a
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raiyat from whom a sum of Rs. 2 has been exacted that he may sue his land-
lord with the prospoect, if successful, of rccovering double the amount. As to
the necessity for tho section I may rofer to the details of a case which has
reached me within the last few days in connection with the Patwdrf Bill now
before the Bengal Oouncil. That Bill proposed to levy a patwirf cess on the
land, tp be paid in the first instance by the zamind4r, and to give power to the
zamind4r to recover the cess or a certain proportion of the cess from his undor-
tenants. In his letter, Mr, Stevenson, a missionary in the Sonthal Pargands,
expresses a strong hope that that procedure will not be adopted, and he remarks
that the opportunities which will be given by the Bill will be availed of for the
purpose of extorting from the raiyats much greater amounts than the author-

jzed cess. He gives a voncrete example, and says :—

¢ As an example of how zamindfirs as tax-collectors act, I may mention a case the facts of
shich are before me at present. K. Af. of the village of P., of the P. zamindéri, whoss annual
zent is Rs. 84-10, was asked by his zamfndér to pay Rs. 5-6-9 as cesses for the year. On
behalf of the raiyat I asked for an explanation of the particulars of the cesses. The explanation
given was that there are three cesses to be paid—(1) the road cess, which is two pice in the
rupee, but charged on double the rent; (2) the public works cess, also two pice on double the
rent; and (8) a rigwari tax, two pice in the rupee on the rent. In this way this raiyat was

being made to pay 24 annas in the rupee on his rent.’

“ Tn this instance the missionary personally interceded for the raiyat, who is
possibly a Native Christian, and got the exaction remitted : but he says this
case is only an illustration of what is going on all around. That I think is a
very strong instance of the necessity for some substantial puniahn;ent in cases
such as are provided for by this section. The raiyat whose rent was Rs. 84-10
was required to pay Rs. 5-6-9 as cesses for the year. The amount which could
be legally claimed from him was 18 annas, and the rest was an illegal exaction.
I see that Mr. Stevenson says that it is useless to tell the raiyat that he has his
remedy by going into Court and suing tho zaminddr for double the amount of
the exaction. Therefore I trust the Council will-agree that this section, which

provides a penalty of Rs. 200, ought to be retained.”

The Hon’ble 81z STEUART BAYLEY said :—*‘ I agree with my hon’ble friend
Mr, Reynolds that the penalty should be substantial. The old power of suing
for dumages of double the amount of the exaction is obviously uscless, as it
has failed to be of any effect. The hon'ble mover of the amendment argues
that this penalty being by way of punishment it ought to go to the Crown,
but I do not see why the raiyat ought not to have the power of suing for penal
damages. The levy of two annas or four snnas from & manis not a very serious

S
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thing, but- it is a matter of public policy to put a check upon these exactions,
‘With regard to the particular sum inserted, I may remind the Council that in
last year’s Bill it was Rs. 500, and it was reduced to Rs. 200 on the motion of
the Hon’ble Mr. Gibbon; but I cannot agree that the penalty should be omtted
altogether.”

The Hon’ble Mr. GinpoN said:—*“I cannot agree with the hon’ble
member in charge of the Bill. On the contrary, the whole of the hon’ble
member's statement goes to prove, as I have asserted, that in the majority of
cases what this section is intended to hit it does not hit. I quite agree that
where o man has exacted payment of any excess, that is, where force has been
used, the raiyat should be allowed to sye for damages without limit, but all
sums levied by way of penalty should go to the Orown. A man might pay a
cess to the zamindér for four or five years, and at the end of the fifth year he
may sue under the Bill for Rs. 200 as damages.”

The amendment was put and negatived.

The Hon'ble BA8G PEAR1 MoraN MUEKERJI moved that section 77 be
" omitted. He said :—*“ I do not object to the principle of this section. I think
that a raiyat whose rent is fixed in perpetuity should have a right to make such
mprovements as are allowed by the law without any reference to the landlord.
But there are two difficulties in the way by reason of which I think this section
should be omitted. In the first place it will be a very difficult matter to deter-
mine whether a raiyat holds at a fixed rent or at a fixed rate of rent. If the
queétion is referred to the Collector under sub-section (8), the Collector will have
to raise a side issue in the first instance and decide the very important question
as to whether the raiyat holds at a fixed rate of rent before entering upon the
‘question referred to him, namely, whether the raiyat has the legal right to

paake the improvement against his landlord’s consent. On these grounds I
submit that the section should be omitted."”

The Hon'ble Srr STEUART BAYLEY said :—* Recognizing, as we do, the
force of a good deal of what the hon’ble member has said about the undesir-
ability of raising such an important question as whether a raiyat holds at a
fixed rate of rent by o side issue, we are prepared fo accept the amendment,
namely, to omit scctior 77, and to give raiyats holding at fixed rates the same
rights to improve as an occupancy-raiyat. I shall therefore move in section
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78 that the words © holds at fixed rates or * be insorted. I proposc this without
prejudice to the substantive amendmeont of the hon’ble member.”

The amendment was put and agreed to.

The Hon’ble Sir Breuarr BAYLEY then moved that the words ¢ holds
at fixed rates or ” be inscrted aftor the word “raiyat” in line 1 of section 75.

The amendment was put and agreed to. -

The Hon'ble BABG PrAri MonaN MUKEnJI moved that in section 78,
sub-section (2), line 2, for the word “ raiyat * the word “landlord’’ be substi-
tuted, and that the words beginning with * unless” in that sub-section be omit-
te). He said:—*'Where both the raiyat and landlord desire to make an
improvement, I submit that the landlqrd should be given a preferontial right
to make the improvement. In the first place, what the raiyat may consider to
be an improvement as regards his own holding might not be an improvement as
regards the holdings of his neighbours. If the improvement which the raiyat
proposes to make, although it may be beneficial to his own holding, is prejudi-
cial to the holdings of other raiyats, the landlord has a right under the Bill to
prevent it. It is with the view of preventing disputes between neighbouring
raiyats that I think it very desirable that the landlord, whose interest it is to
do common justice, should have a preferential right to make an improvement
where fhe improvement is desired by the raiyat, instead of the raiyat being
allowed a preferential right to do so against the wish of the landlord.”

The Hon’ble Me. REYNoOLDS said :—* I think the section embodies the
proper rule, and a good deal of the objection which has been raised is provided
for by the concluding words of the section, which says ‘the raiyat shall have
the prior right to make the improvement unless it affects another holding or
other holdings under the same landlord.” Where it does not affect other hold-
ings the Bill provides that the person who is primarily interested in the im-
provement shall bave the preferable right to make it, and this is certainly the case
with regard to a raiyat holding at fixed rates,whoso stake in theland is very con-
gsiderable. The same remarks apply, though in a less degreo, to an occupancy-
raiyat. Such o man should not be prevented from making an improvement
bacause the landlord expresses a wish to have the first right to do so. I think

the Council should not agree to thc amendment.”

The Hon’ble Sin 8tevarT BaYLEY said :—* The question of improvements
is one which is really as rcgards occupancy-raiyats moro of theoretical than
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practical value. As long as tho occupancy-raiyat is not e}btfted for arrears of

rent, compensation for improvements will not have to be paid, and so long the
Jandlord will not trouble himself very much as to whether the raiyat makes im-
provements or not. But it is of the first importance that we should encourage
and strengthen the desire to make improvements. We are often told tha't
raiyats do not make improvements ; but in my experience I have found that
when improvements are made thoy are, especially in the case of wells, made by
the raiyats ; only where the bkaoli system prevails it is done under the direction
of the landlord. The theory which underlies the whole arrangement is that the
landlord has the right to receive the rents ; the raiyat has the right to use the
land ; it is more to his interest that the Jand should be improved, and therefoye
he should have the prior right to make improvements, I hope the Oouncil will
not accept the amendment.”

The amendment was put and negatived,

The Hon’ble Mr. HUNTER moved, on behalf of the Hon’ble Mr. Amir Alf,
that in section 85, sub-section (), the words “ otherwise than by a registered
jnstrument * be om_itted. .o

The Hon'ble 812 STEUART BAYLEY said :—* As this ' amendment has not
received any support, I see no need to say anything.” :

The amendment was put and negatived.

The Hon’ble Mz. HUNTER, on behalf of the Hon'ble Mr. Amfr Alf, moved
that in section 86, for sub-section (2) the following be substituted :—

# No gub-lease ghall be valid for more than nine years.”

The Hon'ble 81k STEUART BAYLEY said :—* In consequence of the last
amendment this section is not raqui;ed." .

The amendment was put and negatived.

The Hon'ble BAsG PEART MosAN MUEKERJI moved that in sub-sections
(2) and (3) of section 85, for the word “ nine ” the word * five * be substituted.
He said :—* We are all alive to the evils of sub-letting. Both the Government
of India and the Secretary of State have strongly condemned the institution and
nrged the neocessity of discouraging it. Mons. Laveley has told us that it was
to his Lordship the President of this Council more than to any other stajesman



BENGAL TENANCY. 378
1885.] [Bdbii P. M. Mukerji; Mr. Reynolds; Mr. Gibbon; Sir 8. Bayley.)

that the exposure of the evils of the institution as it obtains in Ircland is due.
Itg effect on the condition of the tenants has been the same here as in Ireland.
A Tlemish peasant is regarded by statesmen and legislators as a model peasant,
but before we can hope to sce a peasant like him in this country it is necessary to

edycate the Bengal raiyat to regard with horror the idea of allowing a stranger to

settld on his land and farming a portion of it. 'The Flemish peasant would re-

gard it as altogether monstrous. It is with a view to minimise the evil in this
country that I move that the maximum period for which a sub-lease shall hold
good should not exceed five years. The Bill makes it nine years, and in s6 far
therefore gives a sub-lessee larger rights than what a non-occupancy-raiyat
would get under his judicial lcase.”

The Hon’ble Mz. ReYNOLDS said :—“ I regret 1 cannot sec my way tosup-
port this amendment, because, while I sympathise with the hon’ble member in
the desirability of discouraging sub-letting, I am not satisfied that we should
effect this object by shortening the term of the engagement. ButI hope the im-
proved position of a sub-lessee under the Bill will tend to discourage sub-letting.
I may say that this particular term of nine years is the result of a compromise
which was the outcome of a long discussion. I therefore think it will be better
that the Council should not disturb the agreesment to which the Committee

came in fixing the term at nine years.”

The Hon’ble Mr. GisnoN said :—* T would oppose the amendment. If it is
carried it will do much not to restrict sub-letting but to encournge it. I quite
-agree that the more you wish to restrict sub-letting the stronger you must
make the position of the sub-lessee. The sub-lessce has no status under the
present law; the occupancy-raiyat who now sub-lets has it in his power to defraud
his sub-tenant at pleasure, and it is mainly owing to the occupancy-tenant
having this power that {the admitted evils of the present parfaoli system are
due. Now that it has been thought necessary to withhold the right to transfer
from the raiyat, it is only by sub-letting a portion of his holding that the raiyat
will be able to raise money for his requirements ; and for this purpose I main-
tain it is necessary to give him a longer torm than nine years, and I would
extend it to fifteen ycars. The more you shorten the period for which sub.
letting is to be legalized, the greater the load of debt tho raiyat must clear off
in a year or the greater the burden of debt will remain on the head of the

raiyat at the end of the lease.”

The Hon’ble Stz STEUART BaYLEY said:—‘“ It was on consideration for
convenience that we came to tho particular term of nine years. It was seven
g



374 - BENGAL TENANCY.
[Sir 8. Bayley ; Mr. Hunter ; Bdbi P. M. J-i'zdoerjz'.] [91u MARGH,

years previously in the Bill. Anamendment was pwposcd to increase it to fi Eteen
years, but after considerable discussion the term of nine ycars was fixed. If you
restrict the period, sub-leases will be given under another name. I do not think
o sufficiently strong rcason lm.s been shown to disturb the conclusion to which
the Bclect Committee came.’

"
¥

The amendment was put and negatived.

The Hon'ble Mr. HuNTER, 0n behalf of the Hon’ble Mr. Amfir Ali, by leave
withdrew the amendment that in scction 88, sub-section (3), the words “ by an
instrument registered ”’ be omitted.

The Hon’ble BAn¢ Peirx MouAN MUKERJI moved {hat section 86, yub-
section (3), be omitted. He said :—* This sub-section creates for the first time
a rule of presumption which, I think, is not altogether warranted. The Tule of
presumption is this, thatif a raiyat takes a new holding in the same village from
the same landlord during the agricultural year next following the surrender, or
if the raiyat ceases, at least three months before the end of the agricultural year
at the end of which the surrender is made, to reside in the village in which the
surrendered holding is situate, it shall be presumed, until the contrary is shown,
that he has given notice to the landlord for the surrender of his holding. At
present the Courts reasonably raise a presumption where it is proved that
the land surrendered is let to another raiyat from the beginning of the year;
but except that one fact no other fact can raise a presumption like this. It is no
ground for a reasonable presumption that a man has taken another holding in
the village, because he may wish to have two or three holdings in the same village.
That should create no presumption that he has surrendered the previous holding,
nor is it n presumption that because he has not resided in the village for three
months he has surrendered his holding. Your Lordship will see on turning to
section 87 that no presumption of a raiyat having abandoned his holding will be
_raised until after the expiration of the year in which the raiyat actually aban-
doned it. Buf here, when the question is as to whether the raiyat will continue
liable for the payment of rent, the Bill contemplates raising the presump-
tion in his favour that he has surrendered simply by the faot of his not living in
the village for three months. The two things are incompatible with one another,
and the presumption is contrary to actual fact that & man may have several
holdings in a village without raising the presumption that he has surrendered
any of the holdings he previously held. On these grounds I move that the

unnecessary rule of presumption which this section tries to create should be
omitted.”
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- The Hon'ble 8= Srevarr Baviy said :—“If I understand tho hon’ble
member correctly, ho has entirely misunderstood the meaning of the scclion-
This section has nothing to do with surrender ; it does not come into offcct until
the surrender has taken place. The quostion is, when the raiyat has surronderod,
is he still to be held liable for the payment of the next year’s rent ?  If he has
given three months’ notice tho answer is no, if he has not given it tho answer is
yes, but we look to the object with which three months’ notice is required, and
we say if he has left the village, or if he hascxchanged his holding for another,
then the landlord has already received the informstion which the mnotice is in-
tended to secure, and it is here that the presumption comos in. Tho presump-
tion is not a presumption of surrender, but of service of notice. Tho raiyat will
thea be able to say tﬁat he gave notice, because the landlord has let him another
Tiece of Jand in the same village. If this was a presumption of surrender, then
there would be some force in the remarks of the hon’ble member; but the
question of surrender itself has nothing to do with this section. It is merely
a question whether proper notice has been given to the landlord.”

The amendment was put and negatived.

The Hon'ble Me. GiBBoN moved that section 90, sub-section (9), be
omitted. He said :—* This section prohibits the landlord from measuring land
more than once in every ten years without the previous consent of the Collcotor.
Where boundary-marks are well defined and the circumstances of the holdings
remain fixed from year to year, the landlord will not suffer to any very great
extent ; a measurement once correctly made will hold good for many years ;
but in sparsely oultivated districts, such as in North Behar, where raiyats take
possession of land without the prenous written consent of the landlords, where
custom permits the raiyat to take possession of waste land and ocultivate it
for himself without acquiring the consent of his landlord, the effect will be
disastrous. Fallow lands conterminous with the raiyats’ lands are encroached
upon without the raiyats obtaining the consent of the landlord. Raiyats
who wish to protect their lands with an embankment and ditch will, ag o
rule, ercot both embankment and ditch on lands that do not belong to them,
and the only means the landlord has of checking trespass is by measurement.
Tke Bill gives the Collector the power to permit measurement whenever he
deems fit, but the only reason the landlord could adduce for wishing to measure
would be trespass, and the practical effoct of this prohibition will bo that
every case of real trespass which the landlord brings against his raiyat will
be construed into an attempt to evade the prohibition, and every request for
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permission to measure to test trespass will be refused. If any injury will be
done to the raiyat by permitting his landlord to measure his land oftener than
once in ten years, the injury ‘will not be done by the act of measurement but by
the use he makes of such measurement in the Courts afterwards.”

-

The Hon’ble Rao SAEEB VIsSOVANATH NARAYAN MANDLIK aupported‘the
amendment.

The Hon'ble Mr. ReyNorps said :—“ I cannot support the amend-
‘ment, although there may be cases in which the country is only partially
cultivated and thinly populated, and in which this sub-section might in
some degree prejudice the interests of the landlord; but I cannot in ihe
least agree that the omission of the sub-section will not do the raiyats any
injury. ‘The great object of the sub-section is not so much to prevent the
landlord from measuring as to prevent harassment to the tenant by continual
threats of measuring the land ; because there is nothing the raiyat objeots to
so much as having his land measured, and it is one of the most powerful
engines of making the raiyat come to terms. It is to take away the land-
lord’s power in this respect that this sub-section was inserted. The abuse of
the provision is sufficiently provided for by clauses (a) to (¢), which provide
for cases in which the landlord might reasonably be allowed to measure
oftener than once in ten years. But as a general rule the period which should
be allowed to elapse should be ten years ; the omission of the sub-section will

put the rights of the raiyats in great danger by the landlord constantly
threatening to measure lands.”

The Hon’ble Mr., GisBoN said :—* If it is from i;he fear of thre:'n.,ts

of measurement that the injury to be done to the raiyat is anticipated, then
the section should have been confined to measurement through the Court, and
not to the voluntary measurement of land.” ’

-

The amendment was put and negatived.

The Hon'ble Bir¢ PeArr Mormax MUKERJI moved that section 88 of Act
VIII of 1869 (B. O.) be added as sub-section (8) of section 91. He said :—
“The Bill maintains the right of landholders to measure the lands comprised
in their estates, and this section provides for cases in which tenants refuse to
attend the measurement and point out the boundaries of their lands. But
there is another class of cases in which landholders, and specially those who
have come to the possession of estates by purchase at auction-sales, require
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the assistance of Courts in a much greater degrce than in the other. It is
where a landholder is unable to ascertain, by reason of a combination among
his raiyats, the names of raiyats who hold particular plots of land in his estate.
There is no provision in this section which mects such cases. It is true the
lpndholder may procced under the Record-of-rights chapter, but the procedure
wliich it involves is dilatory and very expensive, and it would throw the local
community into a ferment by requiring the landlord to apply for a record of
the rights and status of every raiyat in the estate. If alandlord is enabled to
ascertain with the assistance of the Court tho names of the raiyats on lis estate
and the areas of the land they hold, the parties will in most cases amicably
settle other questions affecting them. Section 38 of tho present law gives a
sinple remedy, and I therefore move that it be added as a sub-section to this

section., It runs as follows :— é_

‘If the proprietor of an estate or.tenure, or other person entitled to receive the rents of
an estato or tonure, is unable to measare the lands comprisadin such estate or tenure, or any
part thereof, by reavon that he cannot ascertain who are the persons linble to pay rent in respeot
of the lands, or any part of the lands comprised therein, such proprietor or other person may
apply to the Court which would have had jurisdiction in case a suit bad been brought for
the recovery of such lands; and such Court thereupon, and oo the necessary costs being deposit-
ed thercin by the applicant, shnll order such lands to be measured, and shall cuuse a copy of
such order to be transmitted to the Collector in whose jurisdiotion the lands are situate,
together with the sum so deposited for costs; and the Collector shall thereupon procced to
mensure such lands, and shall ascertain sud record the names of the persons in occupation of
the sane, or, on the special application of the proprietor or other person aforesaid, but pot
otherwise, shall proveed to ascertain, determine and record the tenures and muh':r-tanum, the
rates of rent payable in respect of such lands, and the persons by whom respectively the rents
are payable. If afier due enquiry the Collector shall be unuble to cause such lands to be
measured, or to ascertain or record the names of the persons in occupation of the sume, or if
be shall (in any cnso in which such special application shall have beel.l made as aforesaid) be
unable to ascortain who are the persons Imving tenures or under-tenures in such lands, or any
part thercof, then and in any such case such Collector muy declaro the same to have lnpo?d ao
the party on whose application such enquiry may have boen made. 1f any person, within
fiftcen days after such Collector shall have recorded the name of such person ns being in occu-
pation of such land, or any part thereof, or shall have ‘h"]l‘“‘d 8 lenure to Lave lups.ed, shall
nppear and show good and sufficient cause for his previous non-appearance, and satisfy suck

Collector thut there Lus been u £ailure of justice, such Collector may, upon such torms bl
ditions as may seem fit, alter or rescind such order according to the justico of the case.”

The Hon’ble Mg, IteyNoLps said :(—* I think now that we have heard

the soction read, the Council is in a position to judge how far it answers the

descriptio::i of its being a short and simple procedure. The reason: why the
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"Belect Committee have not put into this section any provision corresponding
to section 88 were given sufliciently by the lon’ble member in charge of the
Bill in his opening speech. When the landlord wishes to measure, he can
apply to do so ; but where he is in such a position as the hon’ble mover of
the amendment has mentioned, when he is a recent auction-purchaser, and
does not know who the tenants arve, it is intended that he should apply
for the preparrll.tion of a rocord-of-rights. The hon’ble member says other
questions may arise as to the status of the temant and his rights in the

land, but the landlord will surely wish to know all these particulars, and it is
desirable that he should know them.” .

The Hon’ble Mr. GIBBoN said :—* I support the amendment, but at the
same time I think it will be better effected under section 168. A few worde.
added to that section will effect all my hon’ble friend requires, and I would

rather see an alteration made there than have all the elaborate procedure of
section 88 added to the Bill.”

'The Hon'ble SIr STEUART BAYLEY said :— “ I have no objection to the .
amendment of section 158 in the way proposed by Mr. Gibbon, but I am not
sure that that will satisfy the hon’ble mover of the amendment now before
the Council. But the hon’ble member greatly facilitates my roply when he
says that the procedure of section 88 of Act VIII of 1869 is simple in com-
parison to a record-of-rights, and that it is not essential for the landlord to
have all that information. But the hon’ble member -has not read section 89
of that Act, which raises precisely the same difficulty as in the other case,
namely, the double procedure of the Court and the Collector instead of the
Collector only. I think that the provisions of section 1568 of the Bill are
ample to secure for the landlord all the information which the hon’ble mem-
ber requires.” '

The Hon'ble BAs¢ PEArI MonaN MuKERJI said :—* The law contained .
" in section 88 of Act VIII of 1869 has been in operation for twenty years ; still
there has not been a single complaint of its harsh operation. But I shall be
perfeotly satisfied on behalf of landlords if some modification be made in
section 1568 which will give the landlord the right of applying for the purpose
of determining who is the tenant of a particular plotof land ; as it stands the
ne?ﬁon does not provide for that, and there is no provision in the Bill which
7}11 8ive the landlord the right to make such an application without subjecting
him l:.o all the litigation, expense and trouble of a record-of-rights,”
The amendment was put and negatived.
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The Hon’ble BAnG Prirt MonaN MUKeiar moved that sections 93 to 100
be omitted. He said :—* Although a provision for ile appointment of
managers of joint estates was in the Statutc-hook up to 1874, it remained a
dead-letter, and it was repealed in that year along with other obsolete cnact-
menfs. No vase has been made out for a revival of the provision. The facilities
whichsjudge-made law has given for the apportionment of reuts payable by
raiyats in joint estates at the instance of any co-owncr, however small might be
his share in the joint estate, render such a provision wholly unnccessary. It is
besides, in the interests of the co-owners themselves and of their raiyats that
every encouragement should be given to a partition of estates and tenures
among the co-parceners, and the tendency of recent legislation has also been in
that (irection. The provisions contained in these scctions would conflict with
the wisdom, of suclra policy, and would therefore be a retrogade move.”

. The Hon’ble Sie 8TevART BaYLEY said :—*I am afraid I cannot quite
accept in the name of the Select Committee the particular statement of the
law laid down by the hon’ble member, nor his recommendation that these
sections be omitted. At the risk of detaining the Council I will read what the
Rent Commission reported as to the state of facts necessitating the introduc-
tion of these sections, and as to the state of the law at present. The fact of
the statement being made on the authority of Mr. Field is, I think, a
sufficient proof of the present law. The Commission said :—

‘ A serious source of difliculty in the relations between landlords and tenants arises out of

the system of co-parcenary which is customary smongst Hindis, and is not uncommonly imita-
“ted by Mubammadans. When coparceners or co-sharers, ns they are commonly called, stand in
the position of landlords, and manage their affairs eitber tlirough a single member of the
family (#aria) or through a mannger appointed by, aud acting for, all, there is no difficulty,
and the tenants are put to no grea'ter incouvenience than the tenants of other landlords. But
when, on the contrary, the co-sharers are disunited and dissension prevails amongst them, their
tenants are exposed to considerable harassment. The rent is payable to the co-sharers jointly,
and properly upon their joint receipt ; but each atlempts to collect separately the share to
which he conceives himselF entitled ; and the tenant who would comply with all their dvmands
would find that he had to pay a considerable amount more than his actual rent. Then the
servants and ndherents of cach co-sharer sesk their own perquisites, and, in order to obtain
thése, deludo the ignorant raiyats, who are thus induced to pay more rent to'one co-abn'rer than
he is entitled to receive ; or, for the purpose of manufucturing evidence, receipts are given for
. ll“‘I?-;'ﬂr share, while in fact less sums wero puid thon appear in these fraudulent documents.
Each co-sharer attempts to enhunce the rents of bis shore, altbougl no partition has been
made; or each seeks to make a mensurcment, and rival emine propare ckit/aks, tho entrics in
which are regulated by the gratificatious which the raiyats are uble or “'.i"i“g _ to give thwn,
Litigation ensues, and the tenants side with this co-sbarer or that ; they give evidence and eurn
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Lrief gratitude from one party, undying batred from the other. A riot takes place between
the adhercnts of the opposite parties, and the police appear on the spot to veap a rich harvest.
The raiyats are 1mpovm1shed cultivation thrown back, and distrust and dissension pervade the

village. Buch is n picture, by no means overdruwu, of the permclons results of want of
union amongst a brotherhood of landlords.

¢ The necessity of a remedy for this state of things was felt at au early period of British ad-
minisiration, and in 1812 it was cuacted that, inasmuch as inconvenience to the public and
injury to private rights had been e:ﬁparionced in certain cascs from disputes subsisting among
the proprietors of joint undivided estates, whenever sufficient cause shall be shown by the
revenue-nuthorities or by any of the individuals holding an interest in such estates for the in-
torposition of the Courts of judicature, it shall be competent to the Zila Judges to appoint o
person duly qualified and under proper security to mandge the estate; that is, to collect the
rents and discharge the public revenue, and provide for the cultivation and future improv bment
of the estate (Regulation V of 1812, section 28). The Judge was also competent, upon the,re-
pre_senlntion of the Reveuuno-authorities, or of any such person as aforesaid, to remove any mana.
ger eo oppointed (id., section 27). A subsequent Regulation (V of 1827) enncted that when the
Zila Court thought it just and proper under the provision of that Regulation to provide for

* the administration or munagement of landed property, it should issue a precept to the Collector

directing him to hold the estate in attachment aud appoint a person for the due care and map-
agement thereof, under good and adequate security for the faithful discharge of the trust in a
sum proportionate to the extent thereof. The reference in Regulation V of 1827 to Be'gnll.;
tion V of 1812 was repealed by Act XVI of 1874, so that it is not now competent to a Distriot
Judge to send a precept to the Collector directing him to provide for the management of an
estate belonging to a joint undivided family. 'The fragment of Regulation V of 1812 which is
still in force is incomplete, and in consequence almost inoperative,

¢ 8uch being the present state of the law, a majority of us have thought that this fragment
might well be repenled and a complete set of effective provisions substituted therefor !

“That is the opinion of the Rent Commission, and it was acocepted in the
first draft Bill, and with certain slight alterations has been retained in the vari-
ous subsequent editions of the Bill. In regard to the details no amendment is
proposed or objection made, and I must oppose the amendment.”

The Hon'ble BArt PEARI Mouax MukEeRrJI said :—* I should have liked
the hon’ble the Law Member to have given his opinion on the state of the law at
sent, but I submit that the repeal of a repealing Act can never revive the Act
which had been repealed. I think that is the principle of comstruction of
ennctments, and in that view there is no law since 1874 for the appomtment
of managers of joint estates in this country.”

The Hon'ble Mr. ILpERT 'begged to explhin that the Hon’ble Pedri
Mohan Mukerji was under a misappreliension in supposing that section 26 of
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Regulation V of 1812 had been repealed.  That scetion was printed as existing
law in Mr. Whitley Stokes’ cdition of the Lower Provinces Oode, which was
published in 1878 (Vol. I, p. 111) ; and, without going into technical cousider-
ations, he would merely say thatl in his opinion it was rightly so printed. The
hop’ble member had probably misconceived the extent of Lhe repeal clause in
Part’ VI of the schedule to Act XVI of 1874.

The amendment was put and ncgatived.

The Hon’ble BAn¢ Prirr MonaN Mouxersr moved that sections 101
to 116 be omitted. Ho said :—*“When giving his sanction to the provisions
regarding record-of-rights, Her Majesty’s Sccretary of State expressed his
__ apprehension that the difficulties of carrying out the moasure may prove

" greater than the Government of India anticipated. But the practical
difficulties of the measure are not the most prominent among its objectionable
features. It would cause irritation aniong landlords and raiyats, and convulse
- rural society to an extent of which those who are not thoroughly acquainted
with the details of our agrarian economy can have little idea. Landholders
and raiyats alike have repeatedly prayed the legislature to expunge these provi-
sions from the Bill, as they would do good to neither. They involve an amount
of expense and irritating enquiry which will be far from compensated by
the result, and it is on this account that to no part of the Bill havo the
raiyats from different parts of the country offered more opposition. than to
this.”

The Hon’ble Mr. Evans said :—*1 do not agree with the hon’ble member.
There is no doubt that when a record-of-rights is sought to be made over a par-
ticular area there will be a considerable amount of contest at the time. But
when it has been made, every landlord and every tenant will really be better off,
and these records will give facilitics in dealing with cascs. If sucha thingas a
cadastral survey and record-of-rights is carried out over the whole of Bengal,
it will remove a large source of litigation and uncertainty. Much must be
left to the discretion of the Local Government as regards when and where and
to what extent the survey and record is to be made. I stated my opinion
on this matter when this Bill was referred to the Belect Committee. I quite
understand that friction must be produced to obtain it, but the ultimate bene-

fit will be so great as to counterbalance the friction.”

The Hon’ble Mz. REYNoLDS said :—* I think the hon’ble member has over-

looked the fact that this chapter, which he desires to omit, will apply to
' 1
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Government settlements. The settlement procedure law is at present con-
tained in Bengal Act VIII of 1879, which this Bill proposcs to repeal, and I
do not observe that the hon’blc member has any motion for the omission of
that Act from the schedule of Actstobe repealed. The result of this amendment,
would, therefore, be to leave the Government no means of conducting a settle-
ment of revenuc in Government estates except the old Regulation of 1822.
I do not think he contemplated any such result.”

The Hon’ble MRr. GisBoN said :—*“I oppose the amendment. I think
the chapter as now drafted in the Bill will be more beneficial to landlords than
to tenants. In fact, spen'inng personally as a landholder, I look forward to
the operation of this chapter to undo much of the harm ‘which will be ¢one
to the landlord’s interests under section 18. 'When it was first proposed and us
it stood in Bill No. II, I objected to this chapter, but the Select Committee
has removed every objection I had to it, and I look forward to the beneficial

effects of this chapter both in the interest of the landlord as well as in those of
the raiyat.” _

His Honour THE LIEUTENANT-GOVERNOR said :—*‘I am glad to find from
quarters so different a concurrence of opinion in favourof this chapter as one of
great importance and necessity. For myself I would sooner omit very many
other portions of the Bill than this one. It provides for the first serious
attempt to secure that which is absolutely required, by means of a careful
record-of-rights, not only for the better administration of the country, but for
a better understanding between landlords and tenants of their respective posi-
tions. TUntil such a record has been made, we shall have made no progress in
the settlement of disputes arising between landlords and tenants. The diffi-
culties to which the hon’ble member refers are difficulties which I am sure we
can get over. For if such difficulties have been overcome in & province like

. the Punjab, we need fear no serious difficulty in a province like Bengal. We
are not intending to press on this proocess with anything like undue haste or to
force it on with undue precipitation. With the sanction of the Becretary of
State and of the Government of India the utmost we should attemlit in the
first instance would be one single district, and we shall be guided much by
the success we meet with in that district before proceeding further. I am stire
I speak the conviction of the Hon’ble Rao S8aheb. Mandlik and of -every person
who comes from that part of India which he represents when I say that where

a rocord-of-rights prevails it has been found to be good and beneficial for all
sections of the landholding community."”
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The Hon’ble Rao SaAnen VISOVANATH NARAYAN MANDLIE rescrved his
observations until the subsequent amendment in his name came on.

The Hon'ble Sir StevanrT BAYLLY 82id :—“I can hardly be expectod to
aceept a proposal for the omission of this chapter, in the settlement of which the
Beléct Committee has taken an immense deal of pains, and which I think has

“been reduced to a shipe in which it may be worked beneficially and without seri-
ous risk of danger toany one. The chapter covers very large ground and can be
applied to various cases, individual and general ; it may be applicd to a tenure
or part of a tenure or to a whole district. But I think there has been some
misappreliension in the mind of the hon’ble mover of the amendment as to the
Secretary of State’s opinion, and I may be allowed to quote his words. He
cays :(— , "

¢ While fully admitting the advantages which would attend {he establishment of village
records and accounts, the formation of a record-vf-rights, and the introduction of a field survey,
1 cannot avoid the apprehension that the difficulties of carrying out these measures in those
parts of B'engal in which village accounts and accountants, if they ever existed, bave long ago
entirely disappeared, even from tradition and remembrance, may prove greater than you antici-
pate. Your present proposal, however, merely contemplates an experimental commencement of
the work in the Patona Division of the Province of Behar, where the need for it is, you think,
most pressing, and the conditions least unfavourable ; and to this I will make no objection.’

‘“ You have heard just now from His Honour the Lieutenant-Governor that
this order of the Secretary of Btate isstill in full force, and that at presont he
has no intention of going beyond it. Certain provisions of this chapter are of
course applicable everywhere. A landlord in Bengal proper may apply to have
these settlement-operations brought into effect in regard to his estate or a portion
of his estate; or on a riot taking place in any single landlord’s estate, the Local
Government may apply to the Government of India for permission to put it in
force in that estate. But with regard to a general record-of-rights, not only is
it distinctly understood that the Lieutenant-Governor will apply it only in some
one selected district in Behar and abide by the resultsof that experiment, but it
is also certain that, as the Secretary of State has not sanctioned anything beyond
that, nothing beyond it will be carried out until the Becretary of State does sano-
tion it. The result I am unwilling to prophesy, but I do say that, as in the neigh-
bouring district of Benares, the operation has been most successfully carried out
without much friction and has been the salvation of the tenont, 8 similar opor-
ation may be conducted in the province of Bebar, which is in almost all respects
similar to the districts bordering it in the North-Westcrn Provinces. I do not
see why what has been worked 80 successfully in the North-Western Provinces
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should be inapplicable to Behar. There is one portion of the chapter to which

further allusion will bo made when the Hon’ble Rao Saheb Mandlik makes his

proposal. I will only say that we look on the provision to which the hon'ble

membor’s amendment refers (scction 112) as particularly necessary to be kept in

the Bill, but we hope sincerely never to have occasion to use it. It isa very strong’

“ power kept in the background to be used when the operation of the ordmary
law is not found sufficient. 'Wltll these remarks I oppose the motion.”

His Excellency THE PresipeNT observed that he had been very much
struck by the almost complete unanimity of opinion which prevailed in the
Council as to the utility of this chapter. At the same time he was perfectly
able to comprehend the natural anxiety which its unreserved application o fter
very extensive arens would occasion both to the raiyats and the zamindérs. . Res ..
garding the question in the abstract, it was perfectly obvious that one of the .
first steps towards the cessation of litigation and ill-feeling between two anta-
gonistic interests, was that they should cach know exactly what belonged to
. them ; therefore no one, His ExCELLENOY imagined, not even the hon'ble mem-

ber himself, could in theory be opposed to the introduction of this chapter.' At
the same time His ExCELLENCY could assure the hon'ble member that not only
in deference to the suggestions made to them by the Secretary of State, but
also from their own appreciation of the exigencies of the case, the Government
of India would be indisposed to consent to the application of the sections refer-
red to otherwise than in the sense and spirit recommended by Lord Kimberley. -
By applying the machinery of the chapter to a special and limited area in a
tentative method they would be able to observe how the clauses were likely to
work, and there was every hope that by that cautious method of procedure they

would be able to obviate those objections to which the hon’ble member had
referred.

The amendment was put and negatived.

The Hon’ble Ra0 SAHEB VISHVANATH NARAYAN MANDLIE moved that
to section 112 the following be added :—

“ Where the Local Government takes any aotion under this section, the settlement-record

prepared by the Revenue-officer shall not take effect until it has been finally confirmed by the
Governor General in Council.”

He said :—* This chapter has been admitted by the hon’ble member in
charge of the Bill to be exceptional, and I do hope with him that the occasions
on which it will be necessary to invoke its aid may not be so frequent as His
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Honour the Lieutenant-Governor thinks they might be. No doubt eases will
arise in which it will be nccessary to impose the strong arm of the cxcceutive
power to bring contending parties to submit to ronts by settlement. And,
therefore, as in some portions of this chapter, leave is given to settle ronts
angdl to reduce ronts and to do what in the opinion of tho Reyenue-oflicers on-
trusled with carrying out the operations of this chaptor (the effoct of which
will be td suspend at least for the time the operation of the gencral law) may
be necessary to be done with regard to private property. I think, however, that
it is so necessary for the satisfaction of both landlords and tenants that an oppor-
tunity should be given for appealing to the Government of India before the record
becomes final, that I feel it essential in the interests of the public that a proviso,
suca as that which I now propose, should be enacted. I distrust nobody, and no
doubt Youf Lordship is impressed by the fact that these scctions of the Bill are
necessary to good government ; but to me they throw a new light on the state of
affairs in this province, and it is only as such that I can view them. But I think
it is essentinl when the ordinary law is suspended that the Government of India
should be a referee in the last resort for the purpose of confirming that record
when it has been prepared. I move this amendment in the interests of the
public, and it will in my view give more assurance to all parties concerned.
A reference has been made to me with reference to the Bombay Presidency, and
I can say at once that thers is no such rocord-of-rights there. I do not wish to
go into the general question, which is a very large one, and under the circum-
stances disclosed in paragraph 42 of the Select Committee’s Report, I do not
wish to raise any question about it. I think that when the Government of
India determines that sufficient reusons exist to introduce this chapter, they
should be entrusted with the duty of seeing that the record should be so prepared

that it may be adopted as the future record-of-rights.”

The Hon’ble M. REYNOLDS said :—* I cannot agree with the hon’ble mem-
ber that the procedure under section 112 will really be a p-rocedurc of the
executive authorities, though it will be initiated by the Exccutive Government.
I think the hon'ble member has overlooked the fact that proceedings under this
section will be conducted under the usual procedure laid down in this chapter ;
consequently the decisions of the Revenueo-ficers will be appealable to the
Judge and to the Iligh Court. I confess it appears to me somcwl}at uuneces-
sary, when such proceedings have reccived tho sanction of what is p::u.otamuy
the highest judicial authority, to say that they shall not tak? ellect until ﬂ;{auy
approved by the Government of India. I presume ?he hon'ble m.ember thlf.lk!
that they ought to have the confirmation of the highest executive :uthonty.



386 BEN&AL TENANOY.

[Mr .Re.;nolds, The Licutenant- Governor ; Sir S. .Ba,;le‘;, [9rn MarcnH,
Mr Gibhon.)

But it seems to me that, as the procedure will not be of an executive but of
a judicial character, there is no necessity for the confirmation of the Governor
General in Council to give validity to it.”

His Honour THE LIEUTENANT-GOVERNOE said :—* As the section to which
the amendment refers is a special procedure to be resorted to in special cases,
I should not have thought there was any necessity for a reference to the
Governor General in Council before the Lieutenant-Governor can bring it into
‘operation. I believe a great deal of the procedure contained in this section is
derived from the Agrarian Disturbances Act, and it is with the view of
suppressing threatened disturbances rather than actual disturbances at g.kat
emergencies between landlords and tenants that summary provisions like thesp
have been proposed with a view to give the Local Government power to prevent
those disturbances. As the Bill stands, the sanction of the Government of
India is required before the Lieutenant-Governor can take any steps in the
matter. If that precaution is not sufficient, but it is considered advisable that
the final record should not become valid befors it receives the sanction of the
Governor General in Council, I shall not oppose the amendment.”

The Hon'ble 818 BTEUART BAYLEY said :—*I look upon this subject from
the same point of view as His Honour the Lieutenant-Governor. I think this
is a special procedure, only to be used under exceptional circumstances,
although the rights which will thereby be settled will be settled judicially by
the Settlement-officers, who work under the safeguard of an appeal first to the
8pecial Judge, and afterwards to the High Court. Btill as the power of reduc-
ing rents is given by this section, and not elsewhere, I quite agree that it might
be considered an additional safeguard if the settlement requires the confirma-

tion of the Governor General in Council. In that view I accept the amend-
ment.”

The amendment was put and agreed to.

The Hon’ble Mr. GrBBoN moved that in section 120, sub-section (1),
olause (a), after the word: * before” the words “or after” be inserted. He
said :—* I believe I am right in saying that this is the only attempt ever made
under any law to definc what are proprietors’ private lands. The present law
on the subject is contained in section 6 of Act VIII of 1869 (B.C.), which
simply says that occupancy-rights shall not be acquired by raiyats holding
lands held by landlords as zirdt. No attempt has ever hitherto been made to
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define what zirit Jands are. The intention is to continue thoso lands ns zirdt
which are actually existing as such, and the object is to enable the landlord to
avoid the accrual of occupancy-rights in them. Although it may be easy for a
landlord now to prove that he has held lands as zirit for 12 years, this Bill is
nat likely to be amended for somo time to come, and some years hence it will
be itnpossible for a landlord to prove what lands he held as zirft 12 years
before tho introduction of this Act and what he acquired aftorwards. We
allow a settled raiyat to sub-let for one year land occupied by him, but a sub-
lessee does not acquire any rights in lands so leased to him. If a landlord has
held zirdt land for 12 years, we should assume that he wishes to cultivate it
himself. At the same timo he may wish to sub-let it for some reason or other
for a year or two, but under this Bill if ho dues so his right to recover posses-
sion will be forfeited. I think that it will be very hard on thelandlord. I think™’
that 12 years’ continuous cultivation should give the landlord a right to protect ™
his interest when he sub-lets the land for a temporary purpose only, and I think
we should under this Bill provide the means to enable him to do so, and for
this purpose I would move that the words ‘or after’ be inserted. "

The Hon'ble MR. EvaNs said :—“I agree with the hon'ble member. I
think the desire of landlords to ocultivate by their own servants or by hired
labour should not be discouraged. There are only a fow classes of landlords
who cultivate their own lands, and it is very natural and proper that they
should have the power to do so considering the valuable crops which are so cul-
tivated. Unless, therefore, there is some policy underlying this section adverse
to the holding of lands for the cultivation of valuable crops, such as tea, indigo
and opium, in case the opium monopoly is given up, there appears to me to be
no reason why it should not be considered that, when a landholder cultivates
lands for 12 years, he intends to hold those lands in his own cultivation, nor is
there any reason why he should not be allowed to let it for a year or two for

purposes of the rotation of crops and the like.”

The Hon’ble RAO SAHEB VISHVANATH NaARAYAN MaNvLIK said :(—*1
shall vote for the amendment. I have gone through the whole chapter relat-
ing to waste lands, and there appears to me to be no reason for prohibiting a man
wh is a large proprictor of waste lands from reserving to himself certain lands
for his home farm. But by this scction, directly he lets in a cultivator, he
loses the land. T'he certain effect of this provision, I think, will be that he will
let in no cultivator, and unless an increase of hired labourers is in view, the
object of the Act will be defeated by these very restrictions.”
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The Hon’hble Mr. REYNOLDS said :—“The amendment would have the
effect of defeating the object which the Government of Bengal has in view.
There arc now, and always have been, two great classes of lands—raiyati lands
in which the right of occupancy acerues, and khdmdr lands in which such rights
cannot accrue; and it is the object of this section, and has always been the
object of the Government of Bengal, that the stock of khim4r lands should not
be increased to the diminution of the area of raiyati lands. There is un-
doubtedly evidence before the Government of Bengal and in the papers
before the Council to show that there has been great misappropriation of lands
as khémér lands on the part of landlords in Behar, and especially on the part
of planters. The hon’ble member urged that it would be impossible for land-
lords to show that they had cultivated particular lands for 12 years. If a
landlord is put into difficulty in that respect, he can proceed under section 118.
He is at liberty to apply to have his kbhdmdr lands demarcated and recorded,
and if he doesso there connot be any chance of his being déprived of those
lands afterwards; but it is certainly the intention that khdmdr lands should not
be added toin future. There isa system in Behar under which landlords record as
khémér lands which are taken in exchange from raiyats, and the lands received in
return by raiyats are also placed under the same heading ; so that the result has
been to turn raiyati landsinto khémér lands. I do not say more than what I see
has been said in Mr. Edgar’s note on rent questions in Behar. The result of saying
before or after’ will be to allow landlords at any time to take up lands, to culti-
vate them for 12 years, and thus to prevent occupancy-rights from accruing. It '
is certainly not the intention of the present law that landlords should have this
power. The proprietor has the power to keep newly-cutivated lands to himself if
he pleases, but I am not aware of any rule to prevent the accrual of occupancy-
rights if he lets those lands. If a proprictor takes wasto under cultivation after
the record contemplated in this chapter has been made, he will have power to
keep it under his own cultivation. This question will shortly be raised on the
motion of my hon’ble friend Mr. Hunter, and I think that amendment will dond
Jide raise the question of waste lands. The effect will not be permanently to bar

. the acqujsition of ocoupancy-rights, but it will be sufficient to enable the land-
lord to cover any expenditure incurred by him. But the effect of the present
amendment will be to prevent the acquisition of occupancy-rights for ever in
lands which come into the temporary possession of the zamindfr. The section
as it stands will give the landlord probably more than he is entitled to have : if
he has cultivated for 12 years, the Revenue-officer will not look further; he will
have to record the lands as private lands. In thesame way he will be bound to
record all cultivated land which is recognised as khdmsir. Under these rules 1
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cannot think that the section is in any way unfair to the landlord, and 1 think
any extension of them which would allow him, by taking possession and holding
lands after the passing of tho Act, to incrcase the stock of khdmar lands, will
not be in accordance with what is intended by this chapter, and it will not pro-
vide a remedy for an acknowledged cvil in Bohar.”

"The Hon'ble Mr. HuNteR said :— I support this amendmwent. The lion’ble
the Law Member told the Oouncil in eloquent words the other day that the
man who cultivates for a profit is now coming face to face with the man who
cultivates for a subsistence. The Bill makes many and valuable provisions for
the man who cultivates for a subsistence, and I think tho hon’ble gentleman
whn brought forward this motion might fairly ask the Council to accept
his umendment in favour of the man who cultivates for a profit. The last
speaker hhs dwelt on the dangers of the landholders encroaching upon large
areas ns private lands. I admit that such dangers existed in times past, but I
think they are sufficiently provided for by the khimér and contract clauses in
the Bill. I therefore think it would be sound policy to accept the amendment

proposed by my hon’ble friend.”

His Honour THE LIEUTENANT-GovERNOR said :—* I have only a few words
to say in addition to what has fallen from my hon’ble friend Mr. Reynolds.
‘When the Bill was originally drawn it contained a provision which required the
Local Government to order a measurement and soparation of private lands of
proprietors in each villige from raiyati lands in the possession of cultivators.
That was modified as the discussions went on by making that provision permi-
sive instead of imperative, and it did not include the words ‘or after’ which the
hon’ble member very ingeniously wisbes to introduce now. The objeot of
not inserting those words was to give protection to raiyati lands against any
future encronchment on the part of the zamfndir. Lands which for twelve
years before the passing of this Act are shown asdomain laud will be protected.
- But if you give power at any time after the passing of the Act to carry on
that process to any extent to which the landlord may be willing, lands which
are now raiyati may bo converted into domain or private lands. That was
thought undesirable. The zamfnd4r will at all times have the right to cultivate
as much land as may bo surrendered to him by hired labour, the only condition
being that, if he lets it out to tenants, they will have the chance of growiny
up into raiyats with rights of occupancy. I think on the whole the advan-
tage is on the side of retaining the soction as it stands.”

The Hon’ble 81z SrevArT BayLEY said :—*“This section is one which
' ¢
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has troubled my mind a good deal. I am very anxious to meet the wishes
of my hon’ble friend, but, as it stands, I see great objection to accepting this
amendment. As I said before, it is necessary that we should understand that
the sole distinction between khimér lands and raiyati lands is that if raiyati
land is let to occupiers they acquire occupancy-rights, and that if khdmdr
lands ave let occupancy-rights will not accrue. The landlord is at lilerty
whenever he gets possession of land to cultivate it with hired labour. As has
been said by my hon’ble friend Mr. Reynolds, there is ample evidence before
the Government to show that a very large proportion of what are or ought to be
raiyati lands in Behar has been shown or recorded as zirdt or domain lands.
If land was surrendered or abandoned it became zirdt, and I have known cases
of lands exchanged for indigo-cultivation, in which not only does the old fand
now made over to the raiyat:for indigo appear as zirdt, butthe land which he
gives up in exchange is also added to the stock of zirdt lands. That has been
carried to an extent which presses very severely on the extremely large popu-
lation of Behar, which has an agrarian population of 800 to the square mile ;
and it was to put a stop to this state of thingsthat this section was first intro-
duced. So far as the subsequent sections are concerned, there is no objection.
The object of the hon'ble mover of the amendment is this: You provide that
land which has been cultivated by a samindér for 12 years before the passing
of the Act should be recorded as zirdt land. But suppose no Settlement-officer
should come on the ground for 20 years; if you put off your enquiries for 16 or
20 ‘years, it is difficult for the landlord to prove that he cultivated parti-
cular lands for 12 years before the passing of the Act. That is certainly fair
argument. But section 118 has been introduced to meet this difficulty. It
allows ‘& landlord to go before a Revenue-officer tomorfow and ask him to
record the land which he holds as private lands now, and he saves himself
from any difficulty about inquiry on a future date as to facts belonging to
the past. The Belect Committtee -on the whole thought that section 118 was
sufficient to meet that dificulty. Then there is the danger, which my hon’ble
friend Mr. Reynolds has pointed out, that if you put in the words ¢ or after ’,
and if the same system of retaining surrendered lands goes on as hitherto, sup-
pose the landlord cultivates that land, it will become zirdt land in time, On
the other hand, if the Bevanue-omcer comes immediately after the passing of the
Act, and the 12 years' cultivation accrue afterwards, then the amendment® will
fail. to meet the object with which it is introduced. Then, as regards lands
which are at present actually waste, I mean jungle land, my hon'ble friend
Mr. Hunter has an amendment dealing with that particular case. I am
prepared to consider that amendment, and although I do not see my way
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to go quite so far as the Hon'ble Mr. Gibbon desires, I am quite prepared
to take a different view with regard to waste lands, and to sccure such land
under certain restrictions to the landlord who breaks it up.”

The Hon’ble Mr. GInpon said :—* I would like to clear up some cxtra-
ordipary misapprehension influencing the minds of some lLon’ble mewmbers
with regard to this matter. The hon’ble member opposite spoke.of landlords’
zirdts. This section refers only to proprictary lands, not to the class of lands to
which the hon’ble member referred. The hon’ble member spoke of the
encroachments of planters on the raiyats' cultivation of the country and their
misappropriation of lands, and in order to check planters misappropriating land
wi.hed to see these restrictions placed on the acquisition of zirdt lands by pro-
prietors; but planters are not proprietors; they are thfkaddr landlords, and
this section will mot affect them. If the object of this section is to prevent
landlords in general acquiring lands for their own purposes, then that object
is not effected; if such landlords are affected at all, they will be affected under
the merger clause. When a proprietor has cultivated particular lands as pri-
vate lands for 12 consecutive years and thereby acquired private rights in that
land, X submit that he should be permitted to acquire such rights by 12 years’
cultivation whether the land was cultivated for 12 years before or after the

passing of the Act.”

The amendment being put, the Council divided : —

Ayes.

The Hon’ble G. H. P. Evans.

- The Hon’ble H. 8t.A. Goodrich.

The Hon’ble Pedri Mohan Mukerji.

The Hon’ble Rao Saheb Vishvanath
Narayan Mandlik.

The Hon’ble W. W. Hunter.

" The Hon’ble T. M. Gibbon.

So the amendment was negatived.

Noes.

The Hon'ble J. W. Quinton.

The Hon’ble H. J. Reynolds.

The Hon’ble T. C. Hope.

The Hon’ble 8ir 8. O. Bayley.

The Hon’ble C. P. Ilbert.

Lieutenant-General the Hon'ble T. F.
Wilson. :

The Hon’ble J. Gibbs.

His Excellency the Commander-in-
Chief.

His Honour the Licutenant-Governor
of Bengal.
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The Hon'ble BAnG PrAri MomaN MUKERJI moved that for sections 121
to 142, sections 68 to 101 of Act VIII of 1869 (B. C.) be substituted. He
said :—* The provisions of the Bill amount virtually to anabolition of the
institution of distraint. They give the landbolder nothing beyond what every
plnmtlﬁ may have under the Code of Oivil Procedure. They amount virtually
to provisions for attachment before judgment, and in so far they are miscalled
provisions for distraint. They might well have been omitted altogether. And
yet the Governmentof India in their despatch to the Secretary of Btate stated

“in one of their proposals that they would give the landholders a modified form-
of distraint which would enable them to collect their rents with greater ease
than af present, and thus led tliem to expect that larger powers would be given
them in this direction. The provisions in question go quite the contrary way.
I know of no complaint of the powers.of distraint having been abused, "at lenst
in Bengal. The. provisions of the present law are such that no abuse of the
powers of distraint can be made with impunity. They give, moreover, few oppor-
tunities to the landholder or his agent for the abuse of power. They simply
allow him to attech the crops by word of mouth, but he cannot interfere with
the crops or with the tenant’s right to do with them as he likes unless with the .
help of the Court. It isthe fear of the consequences to the raiyat if he removes
the distrained crop that constitutes the soul of the institution. If the raiyats
had been a substantial class of men, possessing means and resources which the
landholdars could fall back upon for the recovery of their ronts, the institution
of distraint would have been comparatively unimportant. But, knowing, as
we do, that the crops constitute in most cases the Jardlord’s security for his
rent, specially in the case of non-resident-raiyats, the abolition of the institution
or a modification of it in the way contemplated by the Bill would throw the
greatest obstacle in the way of recovery of rent. Besides, the exp.ansive pro-.
cedure which the Bill gives the landholders would ultimately add to the burden
on the raiyat and injure him perhaps more than his landlord. In cases, again,
where the raiyat will remove his crop while the landlord is engaged in getting
out an attachment from Court, the latter would not only lose his rent but also
his expenses. I may mention that the Presidenoy Oonference, the Patna Confer-
ence, the Burdwan Conference, the Rajshahye Conference, the Orissa Confer-

ence, and a number of high officers of State recommend that the provisions of
the present law should be maintained.”

The Hon’ble MR. EvANs said :—* It is certain there is abuse of distraint in
certain parts of the country which needs remedy. - The doubt is whether the
remedy will not prove more grievous than the disease, unless the legal processes
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of distraint are made cheaper. Ioping that steps will De taken to reduce the
process-fees, I shall oppose the amendment.”

The Hon’ble Sir STEUART BAvrey said :—* I was sorry to hear the hon’ble
mover of the amendment say that in writing to the Secretary of State we had
giyon the zamindérs the promise of a simplified form of distraint and that we
had mot carricd out that promise. “The hon’ble member referred to the
summary of our recommendations, which runs as follows :—

¢To provide for the more speedy realization of arrears of rent when the rates are undisputed
by o modified method of distruint, and an abbreviated procedure, ns recommended by the

Lieutenant-Governor of Bengal.’

“ Unfortunately, however, the hon’ble member must have omitted to
refer to the body of the despatch which explains the scheme. Had he turned
to paragraph 98 of the despatch he would have seen that the Government of
India wrote as follows :— '

¢ As slrendy mentioned, the Rent Law Commissioners recommended the abolition of dis-
traint, but the reports of the district and divisioual officers, and the urgent representatious of
the zamfudérs, led to a general concurrence of authoritative opinion that distraint must, in
some shape, and at least for the present, be maintained. We occept the principle of
Chapter XIV of the Bill that distrnint shall be permitted on application to a Civil Court and

through the agency of an officer thereby deputed.’

“Now this is the identical scheme of the Bill which has been maintained
throughout and has only been modified by the provision enabling the Courts to
issue ¢nferim injunctions and by that which enables the Lieutenant-Governor
to apply the old procedurein certain special cases. 'We have therefore strictly
carried out what we declared to the Secretary of State was our intention, and

the hon'ble member’s charge against us is quite baseless.
“Theon he says there is no complaint or evidence of the law having been
abused in Bengal. Mr. Dutt, the Collector of Backergunge, says :—~
. ‘Iam ;ery strongly of opinion that “if distraint is to be maintained at all, the procese
oan no longer be left to the unsupervised action of the gamindérs’ servants.” Private distraint

is 80 constantly and almost invariably sbused, and in this district bos so frequently been the
‘occasion of breach of the peace, that it cannot be allowed to continne in the Statate.book.

When the right is exercised, the chances are, nine to one, that it is exercised not with the
legitimate object of realizing rent, but with the object of hlrnfing the miyat to compel him
to comply with some other demand with which he is not bound legally to comply.

¢I am not singular in my opinion in this respect. Bébé Dina Bandhu Ben, who as pleader

has acted oftener for zamfndérs that for raiyats, snd who has gained a thorough and practical
. m
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experience of the working of the Jaw from many years’ observation, states :—In nearlyall the
casos of distraint which have ¢ome to my notice as a plender iu this district, I have observed
that tho law hus been abused.” This is the opinion of most persons that I have consulted, but
Mr. Reily is of a different opinion, snd maintains that the right of privn.to distraint helps

zamfndérs in getting their rents expeditiously, and should be retained.

¢ Private distraint should, in my opinion, be sbolished altogether. The romarks made

« T bavo received abundant and almost unanimous
tostimony on this point.  Tho First Munsif of Burri-
sal says that 95 per cent. of the applications for
distrafnt made to bim within the last 11 years of
Lis service wore mnde solely to compel ruiyots to
submit to unreasonable demands. He sars,  two of
the biggest zawfudars in the district, BiLE Kuli
Kisson Togore snd Ridjé Satyavanda Ghosal,” who
are known to be very good Inndlords, bave scarcely
any oconsion to nvail themsclves of the law of
distraint” It is tko oppressive xnmindire only who
avail themselves of the law to harnas raiynts. The
Munaif, turreforo, recommends the eutire abolition
of tho law of distraint, which, he says, will not

obove apply with only somewhat less forse. to
distraints under order of Courts. Distraints are
‘not applied for to realize rents, but to harass
raiyats, and make them comply with other de-
mands with which the raiyat is not bound to
comply. This was the opinion of most of the
gentlemen who attended. o meeting which I
‘convened in Burrisal to discuss the Rent Bill ;
and all the gentlemen, except a few zamindér,.

creato dny real dificulty ln the realization of rent.
He belioves that in Bengl much greator oppression
is cominitted by distraint through Conrt then by
private distraint, because lundlords, whon bent on
oppression, try to give thelr | dings a bl

of

agreed that there should be a special provision
in the law that an application for distraint shouid
not be complied with by Courts unless satisfied
primd facie that there is no other meansof realiz-
ing rent. My opinion is the same. Private

distraint should be abolished altogether; and if
the remedy of distraint under orders of the Court be retained, there should be a special proviso

that no order to distrain shall be passed unless the Court is satisfied primd facie that there is
no other mensure for realizing rent.’

T
¢ It was resolved at the Divisional Conference at
Dacca to let the provisions of the present Bill atand
as they are.

“Then the Subordinate Judge of Burdwan says :—

¢ The chapter on distraint is an improvement on the prlesent Jaw. I am not for abolishing
distraint altogether. The supervision of the Court would be a perfect safeguard against the
abuse of the power, and if timely application be made there would be no fear of the process
being deptived of ita practical utility.’
¢ The Bubordinate Judge of Backergunge also says :—

‘In my humble opinion the power of distraint should be at once taken away fromn the
landlords, for, as far as my experience goes, I have never seen any case of distraint in which
the power was not abused by the landlord. The good landlords never distrain the crops of
their tenants in any district. Only oppressive landlords distrain crops of such of their tenants

. who do not come to terms with them regarding the rate of rent. 1In these cases the distrained
crop is partly spoilt and is partly stolen by the servants of the landlords, and in this way the
raiyat suffers great damages. Under these circamstances, I beg most humbly to propose that
it would be better for the good of the community to take away the power of distraint from
the landlorde. For the purpose of reulizing safely the rents due from the raiyats, provisions
may be made for attaching the standing crop before judgment, after instituting a suit, if the

landlord can satisfy the Court that if the crop be not so sttached it would be difficylt for him
to realize the rent due from the raiyat.’
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“I could quotc also equally strong:evidonce givon by the Munsils of
Burrisal, Bagirhat and Serajgunge, who all agree in saying that the process is
.resorted to very rarcly with the objoct of realizing legitimate arvears, but very
generally for the purpose of crushing refractory raiyats. It can scarcel y bo said
therefore that oppression has not been proved when we have such strong evi-
dehge from a number of judicial officers who have had cases of distraint brou ght
before them. It is on such testimony as this that it was determined that the
old law of distraint sl_muld not be maintained. Tho Behar Committee pro-
posed in 1878 to abolish it; the Rent Law Commission was also in favour of
its abolition. This was not agreed to, but it was proposed to kecp it in
modified form. We have given a special power to the Local Goverament in
cer‘ain parts of the country where the want of this process prosses heavily on
landaholders to Jelax the law and allow the continuance of tho old j)l-ocess,
subject ih every case to notice being given tothe Court. Although I cannot
gainsay what the 1Ion’ble Mr. Evans has said as to the terrible expense of
the process to the raiyat, I can scarcely imagine that it will be a greater danger
to the raiyat or worse than that from which he now suffers.”

The Hon’ble BABY PEARI MomAN MUKERJI said :—* The hon’ble mem-
ber in charge of the Bill referred to the opinions of the District Officer of
Backergunge and the Subordinate Judge of Burdwan in respect of the abuse of the
law, but they don’t speak from their own experience ; they considered the question
theoretically and thought that the law was liable to abuse. 1Itis only the Subor-
dinate Judge of Backergunge who spoke of his expericnce; and what weight should
be attached to this opinion I leave the Council to determine, knowing, as we do,
that in no distriot have the raiyats got more power in their hands than in Backer-
gunge; and in no place therefore are abuses less likely to occur.”

The amendment was put and negatived.

The Hon’ble BAn¢ Prini MoraN MukEessr moved that clause () of sec-

" tion 153 be omitted. He sdid :—* This oclause gives & final jurisdiction in the
trial of suits the value of which does not exceced Rs. 50 to special officers
appointed by.the Local Government. This, I submit, is a retrograde move. It
takes away the constitutional right of appeal, and gives in its place a provision
the proper working of which will depend upon the care with which the Local
Government will select the officers. It is another instance of the power which
the Bill gives to the executive authorities to interfere with the judicial admi.
nistration of the country. The value of a suit might not excecd R!.- 50, but
that is no index of its importance to the parties concerned. It might be a
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typical case, the result of which would influence _tho settlement of a dispute
between the whole body of the raiyats of a. village with their landlord.
Tt might be a case tho decision in which regarding the question of instal-
ments by which rents arc payable would settle a long-standing dispute with the
raiyats of a village. In all such cases the result of the suit is very important
both to the landholder and to the raiyat. I should be sorry to'see a cqubti-
tutional right taken away and a provision given in its place the efficacy of

which will depend upon a proper e;efcise of the powers of the executive author-
ities.”

The Hon'ble MR. EvaNs said :—*I object to the amendment. No doubt
an appeal is taken away in certain cases, where the suit does not exceed Rs, 50,
but this is not so in suits in which a question of title to land or of rig]it 1o
enhance or vary the rent of a tenant or of the amount of rent annually payable
by a tenant is in dispute. The net result is that an appeal is only taken away
in that class of cases where the guestion really is merely, taking it that the rent
is known, whether the rent has been paid or not. Not only do I object to the
amendment, but I am surprised to find it come from that quarter. I should

have thought zamf{ndérs would not wish to be harassed by delays in the execution
of decrees arising from vexatious appeals.” :

The Hon’ble BAs§ PeART MonAN MUKERJI said :—*“It is not merely the
fact of payment or non-payment which is involved in such cases. Besides the
cases mentioned in the proviso, there may be other cases of importance to the
zamfndér; for instance, cases which may influence the decision of many other:
suits involving questions of instalment of rent or questions of custom.” |

The amendment was put and negatived.

The Hon’ble BA36 Pe{rt MomaN MUKERII moved that section 156 be
omitted. He said :—* The provisions contained in this section are opposed to the
judge-made law on the subject. It has been held by the Hon’ble Judges of
the High Court that when a tenant is ejected by order of Court the crops on -
the land go with the land to the landholder. But this section provides ela-
borate rules for the purpose of giving the raiyat a right to enter upon the land
and to rear and reap the crops after he has been ejected. When a decree for
ejectment severs all connection between the raiyat and his landlord, I do not
see what considerations can justify such a provision. The Bill shows no consi-
deration for the crops of occupancy-raiyats which would go to the purchaser

by sale of their holdings. Why should non-occupancy-raiyats be deemed enti-
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tled fo greater consideration in this respect, specially when they may protecl.
themselves from ejectment by payment of the amount duc by them #”

The ITon’ble Sin S8rEUART BAVIEY said :—¢I would point out that the
obyious difference between sale and cjectment is this; when a raiyat is sold u P
he gets tho money which includes the value of the erop on the ground. Why
when he is ejocted should he losc it? In regard to this point the Lont Com-
mission said :—

‘There arc in the existing law no provisions as to the away-guing crop ; and, as u naturul
consequence, when a tenant is ¢jected while the erop is on the ground, the right to this erop is
a vonstant source of digpute and litigation. We have enacted that when « raiyaf is ajocted in
execution of a decree—and this we have just shown is the only way in which he can bo ¢jected
—and thére are upon the land at the time of the cjectment growing crops or other ungathered
produets of the earth, which bt for the cjectment such raiynt would bave beeu cntitled to reap
or gather, such raiyat shall, notwithstanding such cjectment, be entitled to reap or gather such
crops or products, and may use the land for the purpose of tending, reuping, gatheriug and
removing the same ; and in the cvent of his doing so, he shall be linble to pay a reasonable sum
for the use aud occupation of the land for thess purposes (section 80). We have, howover,
thought it reasonable to allow the lundlord an option of taking such crops or products at u
rensonable valuation, if he gives notice of his intention to do go at the time when ho applies
for excoution, If the landlord and tennnt cannot agree us to the value of the erops or praducte,
the Court may, upon the application of eitber of them, determine such value, nnd the onler s

determiving such value shall have the force of a deerce.”

“The principle sccms a vory sound onc that the landlord should not by
choosing his time for cjectment not only ruin his raiyat but should himsclf
benefit by the crop in the ground which the raiyat has sown and which ho iy

entitled to reap.”
The amendmont was put and nogatived,

The Hon’ble M. IIontER moved, on hohalf of the Ion’ble Mr. Amir
A, that section 166, clauso (), be omitted. e said :—“The question liw
been fully discussed by tho Select Committeo.”

The amendment was put and negatived.

The Ifon’ble BAsy DeAnr Mouas Mukkrsr moved that clauses (c), (.e_)
and (f) of scction 160 be omitted. Hosaid :—“These clauscs introduce .mawrml
changes in tho present law us to what should bo decmed protected intorests

when a tenure is sold for its own nrrears, Clause (c) b’i""“‘ protection not. Lo
leases givon for huilding or manufacturing purposes at u fair rate ol rent, but
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to all lcases of land on which buildings, &c., have been erccted, perhaps without
the consent of the landlord, and reserving, it may Dbe, only nominal rents;
‘clause () oxtends the protection to judicial leases granted to non-occupancy-
raiyats ; and clausc (f) gives protection to all leases granted by the outgoipg
tenant if the rents reserved on them were fair and equitable at the time'the
leascs were granted. The result of these provisions would be to give a tenure-
holder the power of creating leases in favour of his relatives and dependents
which would absorb the whole profits of the tenure, and then to put the tenure
up to sale for the purpose of entrapping unwary purchasers. These clauses
would encourage fraud and collusion and give rise to much litigation.”

The Hon’ble Bir BrrEuanT BaYLEY said:—‘I wish to meet the hon"ble
member on one point on which he'spoke, but I would first point out that the
protection to subordinate interests against which the hon’ble member proteatn

"is precisely the protection given in case of sales for arrears of Government
revenue. I admit, however, that in regard to clause (c¢), though the dauger of
injui-_v is such as may safely be overlooked in regard to its bearing on Govern-
ment revenue, yet the danger of seriously lessening the rent of the superior
holder by protecting absolutely all interests created under clause (¢) is not
imaginary, and we ought if possible to safeguard the landlord aginst it. Itcan
be met by an adaptation of section 18 of Bengal Act VII of 1868, and I propose
therefore to insert a clause to that effect. It will be precisely the same as the
section of the Bengal Act in a modified form so as to make it run with this
chapter. It will come in after section 167 of the Bill. To this extent I am
prepared to meet the hon’ ble member’s objection, but no further.”

The Hon’ble BABG PEARI MonaNn MOKERJI expressed his wﬂlmg'ness to
accept the proposed section as far as it went, and this was then agreed to.

The Hon'ble BAnG PeAr1 MonaN MUuxerJ1’s amendment was put and
negatived.
The Council adjourned to Wednesday, the 11th March, 1885. -
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