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Abstract of the Proccedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the

provisions of the Act of Parliament 24 & 26 Vie., cap. 67.

The Council met at Government House on Friday, the 23rd March, 1860.
PRESENT:

The Hon'ble H. Sumner Maino, S8enior Ordinary Mcmber, presiding.
His Honour tho Lieutcnant-Governor of Bengal. |
"His Exccllency the Commander-in-Chief.
Tho Hon'ble W. Grey.
The Hon'ble G. Noble Taylor.
The Right Hon'ble W. N. Massoy.
The Hon'ble Colonel H. M. Durand, o. B.
The Hon'ble Mahfrdjd Vijayardma Gajapati R4j Bahddur of Vizianagram.
The Hon’ble Réja 84hib Dyl Bahddur.
The Hon'ble W. Muir.
The Hon'ble D. Cowie.

PRIVATE WATER-COURSES’ BILL.

The Hon’ble MR. Muir moved that the Report of the Select Committee
on the Bill to provide for the appropriation of land required for private water-
courses from Canals, be taken into consideration. IIc said that the Com.
mittee had received valuable suggestions from various Officers in the North-
‘West Provinces and the Panjdb. He might specially mention Mr. C. B. Thorn-
hill of the Allahabad Board, Colonel Dyas and Captain Crofton, and Mr. A. O.
Hume, 0. B., as having furnished many of the amendments which had been
adopted. His learned friend tho Assistant Sccretary to the Council had
also taken great pains with the Bill, and had simplified and improved it. In
fact, nearly the whole of it had been entirely re-drawn by him.

~ Instead of providing for a proprietary transfer of the land, an accessorial
right to form and maintain the water-comrse was all that was necded: and

this change had simplificd the measure.

An opportunity had also hecn given for objectors to lodgo their com-
plaints before the Collector, who was better qualified to “judgo of certain
classes of objections than the Canal Officer ; and power had been given to the
Collector to hold the requisite investigations.

A Scction had been added to provide for the adjustmoent of claims in cases
of land occupied prior to the passing of the Bill.
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The Licutenant-Governor of Bengal had given his opinion that the Bill was
not at present required for that Province. But the Licutenant-Governor of the
Pan]ﬁb had expressed a wish that it should be made applicable to the Panjdb
and its dependencxes '.l.‘ho Panjib had therefore been substituted for Bengal.

Power was also given to the Local Government of other Tc1ntoucs to cx-
tend its provmons.

The Motion was put and agreed to.

The Hon'ble Mr. Murr moved that the following words be added to
Bection 11: “and shall forward to the Collector the plan and a copy of the
mcmorandum.”

Also that in Section 12 for the last clause, the follomng words be
substituted :—

“If tho Commissioner agree with the Canal Officer, the Commissioncr’s
decision on the points in dispute shall be final. If the Commissioner disagree

with the Canal Officer, the whole case shall be referred to the final decision of
the Local Government.”

Also that in Section 14, line 8, after the word ‘formed . the fol-
lowing words be inserted: “The Canal Officer shall enter upon -the inter-
vening lands and mark out the limits of the proposed water-course ; and there-
upon.” .

Also that in the same Section the st sentence he omitted.

Also that in SBection 15, the word ¢ Collector be substituted for * Canal
Officer** and « Officer.”

Also that in the samo Secction, line 14, the words “enter upon the
intervening lands and mark out tho limits of the proposed water-course, and shall
thercupon ” be omitted after the word “shall.”

, Also that in BSection 16, the word * Collector’” be substituted for
* Canal Officer.”

MRg. MuIr, in moving these amendments, explained that they had been
rendered necessary by communications received from certain Officers after the
Committee had submitted their report.

It had been objected that the Commissioner of the Division who, under
tho Bill as settled in Committee, was the final referce on points in which the
Oanal Officer and Oolleotox differed, would he incompetont to form an opinion on
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professional matters. It was thercfore provided that whero tho Commissioner
agreed with the Canal Officer his decision should be final ; but whero he differed,
he should submit the caso to the Governmont for its final decision.

Another amendment provided that tho Canal Officer should enter upon
and mark out the land, a process necessary as a preliminary to the adjustment
by the Oollector of the amount of compensation, rent or rovenue.

The remaining amendments wero intended to place the duty of requiring
payment, and of arranging for the security of tho rent, &o., in tho hands of the
Collector, as it had been pointed out by tho Canal Officers themselves, that the
Collector was in a better position than the Canal Officer to perform this duty

effectively.
The Motions were severally put and agreed to.

Tho Hon’ble MR. Muir then moved that the Bill as amended in Com-
mittec, with the additional amendments now approved, be passed.

The Motion was put and agreed to.

OUDH LIMITATION BILL.

The Hon'ble Mr. MuIr moved that tho Report of the Select Committeo
on the Bill to exempt certain suits in Oudh from the operation of the rules of
limitation in force in that Province, be taken into consideration.

He said that the Bill had been forwarded for the opinion of the Chicf
Commissioner of Oudh before its introduction, and advantagoe had been taken of
the obscrvations of that Officer and of the Financial Commissioner, in tho pre-

‘paration of it as finally introduced. Since then, another communication had
been reccived, in accordance with which some further amendments were mado
in Committee, to bring the measure into more entire conformity with the local
law and with the agrcements entercd into by the Talukdars,

In reference to these agrecments, Mu. Mvuir might add that thoy related
to certain classes of cascs in which villages held by Talukdars under Sunnuds
were claimed by mortgagors. It had been held on the part of thoe Talukdars that
tho terms of the Sunnuds barred the claims of the mortgagors for redemption,
But the Talukdars, admitting in such cascs the cquity of the mortgagor’s title,
had waived the claim which it was belicved they possessed to bar the mortgagor’s
suit. In acknowledging this act, tho Governor-General in Council had com-
municated to the Talukdars his high appreciation of the motives which had
dictated this measure ; and had added that “the scnse of justico which had

-
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thus let them to forego privileges which they considered to be conveyed by
the Sunnuds, was most creditable to them, and was the best augury His
Excellengy could receive, that they would endeavour to discharge their important

functions as landlords with integrity and consideration for the interests of those
over whom they had been placed.”

Mg. Muir added that the Secretary of State had communicated his
entire concurrence in this view. ' ‘

The Hon'ble CoroNEL DuranND would not have approved of the Bill had
not the Report of the Select Committee showed that, on the part of the Taluk-
dars, there was a distinct and clear assent by them to the proposed measurs.
This had removed any doubt which he might have had with regard to the Bill.
Their unanimous assent was much to their credit, much also to the credit of
Mr. Wingficld, through whose influencoe no doubt that assent had been obtained.
CoroNEL DURAND concurred in the Report of the Committee, and was prepared
to vote for the passing of the Bill. Ho repeated that much credit was due
to the Talukdars for this concession, which would greatly increase the desire

that the Government had always felt to be punctiliously scrupulous with
reference to their rights and privileges.

The Motion was put and agreed to.
The Hon’ble MRr. MuIr moved that the Bill be passed.

The Motion was put and agreed to.

POST OFFICE BILL.

The Hon’ble MR. GREY moved that the Report of the Select Committee
on the Bill for the management of the Post Office, for the regulation of the
duties of Postage, and for the punishment of offences against the Post Office,
be taken into consideration. He said that the only parts of the Bill which

seemed to have attracted much interest were those parts which related to the
rates of postage.

The Council would recollect that, at a meeting of the Council some time
ago, he (Mr. GrEy) had stated that the Government thought it desirable to
call for reports with the view of ascertaining whether the present very low unit
of weight did really, as was supposed by some persons, act as a bar to the use:
of tho Post Office by the bulk of the population. The returns to that enquiry
had not yet been received, but the Council would have learnt from the Report
of the Select Committce, that the Government had intimated its willingness,
if the result of the enquiry should bo to show that this low unit*did really
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aflfcct the use of the Post Officc by tho population at large, to introduce a
modified scale of weight. IIo would only thercfore add, now, that from no

quarter had any spontancous representation on the point been recoived.

As to the rates of newspaper postage, tho Council would remember that.
when the Bill was introduced, he had said that although he was not able to ac-
quiesce in the particular reason advanced for an increase of weight by those who
had memorialized for it, he was yet prepared to think that tho case on its own
nmerits might descerve consideration. The result of an enquiry which he
had made had established this to a greater degreco than he should have
supposcd. Taking the postal statistics of two nowspapers, The Friend of
India and The Englishman, it appearcd (excluding those copies sent by
post beyond sca) that of the aggregato mileage over which the aggregate num-
ber of newspapers were conveyed in India, no less than 67 per cent. in the ono
case, and 71 per cent. in the other case, was by railway. Only 18 per cent. in the
one case, and 20 per cent. in the other case, was by runners or boats, the re-
maining quantitics being by mail-cart or horse-ddk. This result had satisfied
the Select Committeo of the expediency of allowing an increaso to tho weight
of newspapers, and the Dircctor General of the Post Office, he was ablo to say,

was entirely of the same opinion.

As to the book-packet rates of postage, the alteration made by tho Com-
mittee was to reduce tho single unit of weight from 20 to 10 tolahs, thereby
putting book-packets on the same footing as newspapers. It was reasonable to
conclude that pretty much the samo classes who received English newspapers
reccived also book-packets, and thercfore it might be safely assumed that the
result which he had just mentioned, about the proportion carried by railroad,
would be found to apply approximately also to book-packets. In making
this alteration, we should be following in fact the English practice. in
England, the newspapers which had special privileges were these which paid
the stamp duty. Unstamped papers and books wero oxactly on the same foot-
ing. As the Section was drawn, however, tho book-packet pastago in this
country would be on a more liberal footing than it was in England, for it would
admit of any class of articles whatover being sent by the Book-Lost which the
transmitter might bo willing to send packed in the special way which might
bo required by the Book-Post rules. The same privilege was partially con-
ceded in England by mecawvs of the Pattern-Post, by which, however, the
postage-rates wero double those of the Book-Tost.

"hero remained to be mentioned & simple alteration made in the rate of
postago on the conveyance of closed parcels by the Banghy-Post, a husiness
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that did not properly appertain to the Post Office. The general cffect of the
alteration would be to increase the ratoof postage on -all parcels carried very
short distances, and to reduce it on small parcels when carried a greater
distance than 100 miles. Thus, a small parcel under 20 tolahs weight,
‘instead of, as at , present, _being charged two annas for less than 100 miles,
and six annas for a distance excceding 100 miles and less than 800 miles,
would be charged a uniform rate of four annas up to 800 miles; for a distance
betwecn 800 and 600 miles it would be charged cight annas, instead of twelve
annas; between 600 and 900 miles twclve annas, instead of one Rupee two
annas; and between 900 and 1,200 miles one Rupee, instead of one Rupee eight
annas. - A similar alteration and reduction would take place on parcels weighing
more than 20 tolahsand less than 50 tolahs. .

There was no other alteration in the Bill, as amended by the Select Com-
mittee, on which it was necessary for him to make any remark.

The Right Hon’ble Mr. Massey said that he thought that the recom:
mendations of the Select Committee were marked by moderation and good sense.
‘With regard to raising the unit of weight, he considered the Post Office so
potent an engine of civilisation, that no Government would be justified in
allowing fiscal considerations to stand in the way of such an improvement.
At the same time, as the measure would involve in the first instance a
considerable loss of revenue, he would impress on his colleagues the advis-
ability of acting with caution. Butif they should arrive at the conclusion
that the existing unit of weight did check correspondence and was oppressive
to the poorer class of correspondents, he could only say that he would not recom-
mend his collcagues to do otherwise than give a liberal reception to that
conclusion. He was glad to find that newspapers would come in for
o share of the benefits conferred by the new Bill, and he might add that
tho concession of that hoon was not likely to be attended with any loss to
the rovenue.

The Motion was put and agreed to.

The Hon'ble Mr. GREY said that he had some amendments to make.
He proposed to omit, in Seotion '43, the words “and every person who shall
aid, abet, or concenl any of the offences mentioned in this Bection,” and the
liko words “or shall aid, abet or conceal any of the above-named acts” in
Scctions 49 and 50, and also the like words “ or shall aid, abet or conccal any
such acts ”’ in Scction b1, and to add a now gencral Scction after Scction b1 to
the following eflcet ' '

“ Whoever abets, within the meaning of the Indian Penal Code, or conceals any offence
made punishuble by this Act, shall bo punished with the punishment provided for such offence.”
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And then ho should move that the Sections of the Bill which were now numbered
conscoutively as 62 to 64 bo numbered consccutively as 53 to G5.

The Motions wero severally put and agreed to.

The Hon’ble Mr. GREY also moved that the Bill as amended in Committee,
with the additional amendments now approved, be passed.

The Motion was put and agreed to.
PARTNERSHIP LAW AMENDMENT BILL.

The Hon’ble the PRESIDENT moved that the Report of the Sclect Committee
‘on the Bill to amend tho Law of Partnership in India, be taken into consider-
ation. He said that the Sclect Committee had recommended that the Bill
should be passed without amendment, that is, with tho omission of a Scction
corresponding with the Section of the English Act, which in case of insolvency
postponed tho commanditarian lender to other ereditors. The Select Com-
mittee gave as its reason that it considered the Bill a beneficial measure, and
saw no reason for limiting its operation. The fact was that all the arguments
for the Bill were arguments for omitting the fifth Section of the English Act.
If there was anything in them at all, they proved the expediency of the mea-
sure without qualification or restriction. He would not repeat the reasoning
which he employed when the Bill was before tho Council on a former occasion,
nor the more cogent reasoning of His Exccllency the Commander-in-Chief,
But he would submit to the Council that, considered as a question of principle,
there were two sides to the question before it, and no more. The rule which
the Bill proposed to sct aside might be regarded from the point of view of
jurisprudence, or from the point of view of political economy ; und under both
aspects it appeared open to fatal objections. First, as to jurisprudence : the
rule which said that participation of profits should of itsclf constitute the
lender a partner was open to the objection that it created a contract without
that which was esscntial to the existenco of a contract—namcly an agrecment.
Partnership was a contract. It was a contract under which one intending
partner agreed with the other, that that other should be his agent in matters
within tho sphere of the business. But this rule created a partnership, not only
without the agrcement of the partics, but in the tceth of their violent dis-
agrecement. If you asked the commanditarian lender and the commanditarian
borrower whether they desired to make one an agent for the other, they would
answer with an emphatio negative. Of course Mr MAINE did not deny that there
wero cases when the law created a contract by implication.  If one man paid
money to another by mistake, the law implied an agrecment or promiso on tho
part of tho recciver that he would pay back the money. But the ordinary
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juristical explanation of that was, that if the receiver were a person of good
conscience, he would under the circumstances actually make the promise.
But in order to apply that principle to the present case, it was mnecessary to
assume that whon a lender advanced moncy upon interest varying with and
coming out of the profits, his conscience was burdened .with the necessity
of promising to pay all the. borrower’s debts, whereas if he advanced money
at a certain percentage on the advance, there was no such burden on his con-
science, but in equity and good faith he might recover the whole of his loan
and protect himself with any kind of indemnity. It was a curious commen-
tary on the theory that there was some natural connection between partnership
and participation in the profits, that tho connection could only be established
by violating the nature of & contract.

Turning, on the other hand, to political cconomy, surely there was no

plainer proposition than that when a trader or a trading firm borrowed money,
there was no legitimate fund out of which interest could be paid for the loan,
and no fund out of which it could in fact be paid for any length of time,
except the profits of the busincss. MR. MAINE supposed it would be allowed
that interest could not be paid out of the losses, and, if it were paid out of
capital, it was a process which must soon come to an end. Now then, take two
classes of lenders ; one, the commanditarian lender, was remunerated in exact
proportion to the profits. If the profits were large, his interest was large ; if the
profits were small, his interest was small; if there were no profits, he got no in-
terest at all. Under no circumstances could he transgress the limits of the legi-
timate fund. If the firm failed, it must be through ill-luck or mismanagement,
it could not be through absorption of the profits. The other class of lender, the
ordinary lenders, who were paid ata fixed rate, were entitled to their interest, profit
or no profit. Thero was nothing to prevent their eating into the capital of the
firm year after year, and thus contributing to its ultimate insolvency. Itwould
seem, then, on principle, that if any lender required protection and encourage-
ment, it was the commanditarian lender. But the proper course was to leave
both classcs of lenders to the ordinary laws of trade. MR. MaINE could not ™
conceive a greater economical paradox than was occasionally witnessed, as he
was informed, in Calcutta. Some unlucky Natives, trusting toa supposed usage,
had advanced money to a firm on the commanditarian system. The firm
became insolvent, and when its affairs were investigated before the Court, it turn-
ad out that the factor or banyan, who was the intermediary between the firm and
the bazaar, had been lending money to the firm at 40 or 50 per cent., and now
claimed from the commanditarian lenders all his advances which he had not
covered by assignment to himself of the assets.
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Tho truth was, that tho only argument against the Bill was the con-
servative argument that the system had not been tried, and therefore
ought . not to bo tried, or tried only under such restrictions as would
mutilate or paralyse it. And no doubt the defenders of the Bill were under a
difficulty from the comparative paucity of precedents to point to. Nobody had
herotofore come into contact with the commanditarian system in England except
by ill-luck. There was, howover, onc example the other way, of comparatively
recent date, which might scrve to illustrate the commanditarian systen
approximately, if not exactly. It would at all events serve to show that it was
something very unliko what it was generally supposed to be.

Mr. MAINE imagined that if anybody opposed this measuro, it would ho
the great Joint Stock Banks and their Managers. Mx. MaINE had not ¢he
smallest reason for saying that there was such opposition actually ; but the
Banks had at present a monopoly of the lending business; and this measure
would undoubtedly have the effcct of introducing the competition of private
lenders, though not for tho same class of loans. Now, upon what principle
did the Joint Stock Banks do business? He might presume the Council to
be aware that they traded, not only on their paid-up capital, but also largely
and in some cases very largely, upon the deposits of their customers. These
deposits were in effect loans to the Bank, and Mr. MAINE would obscrve at
starting, that whatever objcotions existed to trading partly with the capital of
a partnership, and partly with auxiliary capital taken up on loan, appliced with
full force to the trading of Joint Stock Banks. If there wero any thing in the
argument against the Bill, it ought to prove that tho fewer deposits a Bank
obtained, the greater was its stability, But unfortunately for the objection,
the reasoning of the commercial world was the other way, and it was gencrally
belioved that the greater was the number of depositors, the greater the solidity
and prosperity of the Bank. "What, however, might perhaps escapo notice was
that these deposits wer, not immediately but ultimnately, not exactly hut nearly
exactly, commanditarian loans. The Joint Stock Banks in England now
invariably paid interest to their depositors, at a rato varying with the value of
money in the market; higher when money was dear, lower when it was cheap.
The actual standard followed in most instances was, he belicved, tho 1mate of
discount of the Bank of England. It was, however, well known that the periods
at which money was dear were the periods at which the Banking Dbusiness was
most profitable; and hence tho rate of intcrest paid to depositors was in the

long run a rate varying with the profits of the Bank.

Let the Council, however, obscrve that the Banks, though they horrowed
money on the system just described, always lent moncy on the old or ordinary
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system. It followed, thercfore, that all this great and flourishing husiness of
Joint Stock Banking, which had received such immense extension of lato years,
was organised on the principle that borrowing on the commanditarian system
was advantagcous to the borrower,” while lending on the ordinary' system
was advantageous to the lender. The Banks borrowed on one principle, and
lent on the other, and made their profits between the two. But it would he
seen that tho whole of the argument against the Bill procecded on the opposite
assumption to that practically mado by the Banks. It was assumed by the
objcctors, that lending on the commanditarian system was so advantageous to
tho lender that he ought to be placed undor a disadvantage to compensate
him for his natural advantage. On the other hand, it was assumed that if
a man lent on the ordinary principle, he enjoyed no such advantage as ought
to prevent his exercising to the full his rights as a creditor.

Other intercsting illustrations of the probable effccts of the measure might
be gathered from the Joint Stock Banking system. Thus, deposits were
never taken at interest except under a stipulation that a certain notico should
be given beforc withdrawing them; and indeed, if he were called upon to
furpish an analogy to the partnerships trading partly with [their own capital,
portly with auxiliary capital borrowed from commanditarian lenders, which might
bo expected to grow up under this measure, he should point to the Joint Stock

. Banks. The partners would correspond to the shareholders, the commanditarian
lenders to the depositors, and the analogy would be nearly complete. It seemed,
therefore, to him that, unless the Council helieved all Joint Stock Banking to
plocecd on an unsound basis, they must pass the Bill : and, further, unless they
thought that the dcpositors ought to be postponed to all other ereditors of the
Banks, they must pass the Bill without the English Scction.

The Motion was put and agreed to.
The Hon'ble Mr. MuIe moved as an amendment—

That a Scction be added to the Bill to the general effect of Scction 6 of the Act of the
British Parliament passed last year, T'o amend the Law of Partnership.

‘¢ Section.—1In the event of any such trader becoming insolvent, or taking the benefit of
any Act for the relicf of iusolvent debtors, or entering into an arrangement to pay his creditors
less than sixteen annas in tho rupce, or dying in insolvent circumstances, the lender of any
such loan, as aforesaid, shall not be entitled to recover any portion of his principal, or of the
profits or interest payable in respect of such loan, nor shall any such vendor of a good-will, as
aforesnid, be entitled to recover any such profits as nforesaid, until the clims of the other credit-
ors of the said trader for valuable consideration in money or.money’s worth have been satisfied.”

Mr. Muir said he had felt unwilling to take any prominent part in the
proceedings xespecting this Bill, because it related to a question in which he
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had no specinl experienco.  But the more he had studied the subject in the
light of the dcbates in Parliament, and the reports received from the several
Provinces, the moro convinced was he that the opinion which he had ventured
to express on the introduction of tho Bill was well-founded, and that serious
risk to commercinl eredit would ensuc throughout the country if the Bill were
passod without the English Scction, of which lic had now moved the addition.

During the past Session, the Imperial Parliament, after a carcful and pro-
longed discussion, had procceded as far as was found prudent and sualo, in
frecing the liability of trading capital.

Following the French commanditarian system, Parliament had cstablished
a new spccies of liability. Persons could now contribute capital in tho shape
of a loan, for which they might stipulate to reccive a ratcable share of the
profits, or intcrest varying with the profits, and yet not be held responsible as
partners. But they wero to Do in the position of * postponed creditors,” that
is, they could not recover from the firm, if it proved insolvent, till the ordinary
creditors had been paid up in full. )

Here, then, was a distinet and definite form of liability. DBefore this enact-
ment, there had been two forms of liability, unlimited and limited. Now
there was established a third or mixed form. The commanditarian sharer, as
regarded the public, was liable to the cxtont of his contribution; as rogarded
the firm itsclf, his liability was determined by the contract. No registration
was required as in the case of Limited Joint Btock Companics; hut, on the
other hand, if tho commanditarian sharer interfered in the managemeont, he
might incur an unlimited liability.

Such, then, was the effect of the English Aect. It crcated a new and
distinet specics of liability. And tho public knew, or might casily know, with
what form of Trading Association they -were dealing.

Now he (Mr. Murr) would observe, that the present Bill was introduced
as a counterpart of the English Law. The Hon’blo Member, in recommending
the measure, had stated distinctly that he expected it to produce, in India, « th:
same cffccts ”’ as had been realized in France and in England. He would quote

his words :—

In the Statement of Objcets and Reasons, he said—

¢ The Bill is expected to produce the samo elfects as the French system of partnership
et commandile.”’

And in his speech introducing the Bill, he told the Council—

« That the Bill which he had the honour to ask leave to introduce was, with some altera-
tions necessitated by Indian procedure, transcribed from a Statute which passed the LEnglish
Parliament during the last Session.  IF it hecame law, hic hoped it would bave the sane effect
as the French system of partucrship en commandite.”
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But in reality, by the omission of the 5th Section, the enactment had hieen
entirely altered, and the effect would bo essentially different. Instcad of adefi-
nite form of interest with a distinct liability, there was,.under this truncated

. Bill, no definito or distinct form of liability at all. The public would not know
with what they were dealing, and he (M=r. Muir) apprehended that the action
of the Bill in this shape would be seriously to endanger commercial credit.

He would now ask what reasons had been alleged for the omission of the
bth Section. It appeared to him that there were but two. First, that the Sce-

tion was illogical ; and second, that borrowers and lenders should be allowed to
make what terms they pleased.

As to the first ground, viz., want of logical consistency, it did not seem to-
him to deserve much consideration. It was said that in the first Section we
declared that to receive a share in the profits did not of itsclf constitute a man
a partner ; whereas Section 5 enacted a liability only justifinble on the ground
that he was a partner. But it was quite conceivable that, though a man might
not be a partner in the technical arid full sense of the word, he might yet pos-
scss & degree of intercst equitably involving o modified liability. At any rate,
they had the best of all reasons for the provision in the practical logic of ex-
perienced and prudent merchants, who deemed the precaution to be necessary.

The other reason required greater attention. It was said that we ought
not to trnmmel the moncy market. A trader should be free to borrow capital
in any way he liked. If he chose to contract a loan, stipulating to give the
lender a full share of the profits, exempting him at the same time from all risk,
why should the law step in to interfero with these terms and vary them ?

He (M=z. Muir) fully admitted that we had no right to interfere with the
terms of such contracts. But he would ask, between whom was the contract
made ? Simply between the trader and the lender ; and it bound them. But it
bound no one else. It did not concorn third parties, and could not by any
possibility bind them. It was a privato contract, and not known to the world.

It would be quite different, if, in all transactions with third parties, tho trader
wero previously to tell them of such contracts : if he were to warn them that
such a portion’of his stock-in-trade was not to be held liable for his engage-
ments. If the trader had thus disclaimed liability, then, and not till then,
it might be wrged that tho public was justly affccted by the contract. As
Joint Btock Companies were not exempt from unlimited liability until they
had announced the limitation to the world, so it scemed to him that any limita-
tion of liability stipulated in a private contract could not equitably Lind the
public until it had been -announced to them. And, in the absence of such
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" warning, he held that the liability of the partics to the contract in respeet
of their creditors was determinable by an entirely difforent principle.

‘What, then, was the principlo by which tho liability of a commanditarian
lender was to be judged ? IIo (Mr. Murr) held that it was by outward appear-
ances. Whoerever a person shared in the profits, he was presumed by the
public to be responsible in the capital on which thoso profits wero calculated.
What was apparent, was identity of intercst in the profits ; what was concluded,
was identity of risk in the stock. Thus, in tho English dobate the Attornecy
General had said :—

¢ But it could not be denied that the ordinary creditor would bo inevitably influenced by
the cnpital visibly employed in the trade, by the stock-in-trade, and by the means which the

trader was able to present to the world as the foundation of his undertaking. Credit was
therefore given to the trader on account of his visible means of stock-in-trade.”

In fact, the idea that to share in the profits necessarily implied a corre-
sponding risk in the capital did not (as the Hon'ble introducer of the Bill
had said) arise out of a mere legal fiction. It may have been overlaid and
disguised by that fiction. But it was a popular idea provalent all over the
world. The connection of profits with risk was so axiomatic, that there was
absolutely no word in any language that he knew of to express tho
opposite, that is to express the relation of a person who shared in the profits
but did not share in the risk. That there was no such word in the English
language he had on the authority of the Hon'ble mover himsolf, who stated in

his spcech—

¢« That it had become common to call the relation established between the borrower and the
lender who was remunerated according to the rate of profit, ¢ a Commanditarian Partuership.’
And there was some convenience in so styling it, becanee we have not at present any compendi-

ous phrnse expressing the relation.”

There was certainly no phrase of tho kind in the Indian languages; the
idea scemed to bo unknown ; and the difficulty of explaining it had no doubt
led to & good deal of the vaguencss and uncertainty in the replies which had
been received from the Native merchants. In short, the dissociation of profit
from risk was opposed to tho popular notion of right and wrong. He might
quoto some remarks of the Bengal Chamber of Commerce on this head. Their

Sccretary wrote :—

« On the other hand, I am instructed to urge that, as u matter of fact, such commandi-
tarian loans are unlikely to be made in this country, excoptin the expectation that the condition
stipulated for, of sharing in the profits, is likely to prove much more remunerative to the lender
than o mero intercst on his money, and that it is just and right that if the lender has all the
benefit and advantage of participating in trade profits, ho should also bear its risks to the
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extent of his capital embarked in such trade, Tho lender would then prn.cfica]ly bo in the posi- °
tion of a shareholder in & Limited Company, liable only to the extent of his capital embarked
therein, but not entitled to a return of any sharo of such capital in the event of a winding-up
until the claims of all dond fide creditorshad been met.  Immunity to this extent against the
unlimited liability of partners, underthe existing law applicable to private trading partnerships,
is all that, in the opinion of the Committeo, is required to induce the investment of capital in
such partnership, under the provisions of this Bill. And it is all, in their opinion, which com-
manditarian lenders can reasonubly or equitably require.”

He (Mr. Muir) was therefore entitled to conclude that, wherever the public
found o lender sharing rateably in the profits, it presumed that he was responsi-
ble for loss in respect of his capital ; and that unless the public were distinctly
warned to the contrary, they might equitably hold the-sharer in the profits
so responsible.

Mr. Goschen, an authority that would not be disputed on the opposite side,
had made a statement in the debate in Parlisment, implying that the two things
were correlatives :— .

“ Ho believed that tho proposed system wonld not lead to fraud in the way suggested, and

that the managing partners would not allow those who advanced money to share in the profits -
without sharing in the losses, ”’

He would now groceed to stato somo of the practical objections against the
omission of the 6th Section. 'And in so doing he would refer to cases in which

the commanditarian lender took his full share of the profits. The Hon'ble
President, in the speech he had just made, had confined his remarks to cases of
loans at simple rates of interest, varying with the profits ; and if the Bill could
have been limited to such cases, no ill effect might have ensued. But the mea.
surc embraced persons taking a full and unlimited share in the profits, and he
(Mr. MuIR) was entitled to direct his argument to such cases.

He would speak first of transactions in which there was no subterfuge or
bad faith, Now, even here, the omission of Section 6 might injuriously affect
third parties. The greater portion of the sfock of a concern might belong to a
commanditarian lender. 1In a seriesof prosperous years, he might have reaped
extravagant returns; then follow a series of losing ycars, in which, by virtue
of his exemption, he contributes nothing to maintain the stock. In such
a case, notwithstanding what the Hon’ble Mover had said, the capital might
virtually be reduced by tho profits of the commanditarian lender. A crisis
comes : is it fair that he who, by his long drain on the profits and neglect to
ghare in the losscs, mainly contributed to the failure, should share in the
assets equally with tho outside creditor in ordinary trade, who naturally
looked upon the commanditarian lender as responsible to the extent of his
capital, but now finds that, by a private contract, he had exemptod him-
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sclf from liability ? The Attorncy General in alluding to such a contingency
had said :— '

¢ But supposing the person who took no share of the risk furnished all the means, then the
whole resources of tho undertuking would be dorived from the loan so made, and there could be
no doubt that there might be somo risk of injury, if the creditor who went in for an unlimited
share of the profits were ablo to go in also for a share in the assots of the husiness to which the
oredit might have been given.  The person who advanced the moncy had sent the trader into
the world with the appearance of solvency, aund the stock-in-trade ought, therefore, in the first

instance, to be subject to the ordinary creditors.”

It had been objected that the samo result might follow from the lender sti-
pulating for cxorbitant rates of interest. The Attorney General had shown that—
¢ if a man lent money at the ordinary rate of interest, he conld not be enid to be investing it in
the husiness, because he left all the benefit ns well as all the risk to the man who was earrying

on the trade.”

But where the interest was cxorbitant, the Attorney General had stated
that, if the provisions of the Bill were cvaded in that way, he would not be—

« unfavourable to the drawing of a line, if it could be done, beyond which it should be
determined that a high rate of interest was a merv cover, and of placing such persons in the
same situation as the lender who contracted for a share of the profits.”

He (Mr. Murr) did not quite agree in this viow. IIe thought that a dis-
tinclion might Le drawn between the lender of money on interest, whether
modernte or oxorbitant, on the one hand, and the commanditarian sharer on
the other, hased on a wider and truer distinction. The two classes were in fact

separated by a broad line of discrimination.

When a person contributed funds carrying their share in the profits, what
was the impression on the public mind ? As already shown, the impression was,
that the stock was responsible for the engagements of the house. It added to
its stability in outward appearance. Traders dealt with it, and gove credit,
partly on the appearance and presumption thus created. And in case of failure,
the public justly held tho commanditarian lender’s capital, with the rest of the

stock, responsible for tho engagements of the firm.

The caso was entircly different with an ordinary loan at interest, whether
moderate or exorbitant. Such a loan did not nccessarily add to tho credit of
the house. In somo instances, being forced to scek a loan might rather detract
from its credit ; and the higher the rate of interest the more it might detract.
Tho public did not look to that loan as an assct for the fulfilment of the firm’s
engagements. And whatever the rato of interest, the public, consequently, had
no right to hold such a contribution liable.
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“In short, the commanditarian lender took his stand on theside of the house,
shared in its profits, had access to its accounts, was immediately and deeply
concerned in its success. Therefore, though not a partner, he might bo held
cquitably a sharer in its fate as in its profits, to tho extent of the capital ho had
embarked upon it. The lender at interest, on the other hand, was over against '
the house; he belonged to the class who had claims against it.

He had spoken hitherto of cases in which there was no mald fides. Butif
the 5th Section were omitted, third parties might suffer also from bad faith.

Under the shadow of the Bill, the real trader might put forward men of
straw, and himself keep in the background. It was true that if interference
was proved, such a trader might be made liable. But it was notorious that in-
terference and collusion were extremely hard to prove.* And if not proved, if
thoe trader successfully stood aside, to outward appearance, he could not be made
responsible though he had enjoyed nine-tenths of the profits. He might even
have secured his pretended loan by a lien on the assets, and thus, coming in to
the exclusion of the ordinary trade creditor, sweep all the assets away. It was .

to guard against abuses of this nature that Section 5 was especially required.
He would again quote from the Attorney General ;—

¢ 1t had been suggested that by possibility the real trader might not hold out his name to
the world, that he might furnish all the means and stipulate for the profits, and in that way
avoid running any risk. This clause was intended to supply a practical security against any
evasion of the law of that description. It might be objected that the lender could withdraw
the amount of his advances before the other creditors got possession of the bankrupt’s property,
but in such a ense an investigation could take place to ascertain whether there had been a frau-
dulent preference, and if so, it could be dealt with by the existing law. What was proposed
by the Hon’ble Member for Brighton (Mr. Moore) would enable the person who might be the
real trader to come in at the last moment and sweep away the ostensible means of the business
pari passn with the other creditors, or perhaps in preference to them.

“The clause would in reality act as a check on the formaticn of a fraudulent undertaking
between the trader and the partner who advanced him money on the condition of participating
in the profits of tho business. The partner enjoyed the benelit of the business if it was pros-
perous, and if it was not prosperous he ought to share to the limited extent to which ho had
embarked capital in it in the loss which it entailed. He was of opinion, then, that they would

bo proceeding safely and cautiously, nud taking good sccurities against abuse, if they were to
adopt this clanse.”

Such being the case, he (Mr. MvuIR) was justified in concluding that if
the Bill wero passed without the English Scction, the tendency would be to
creato distrust and want of confidence in the mercantile community, No one
would know with what thoy were dealing. It might outwardly bo a substan-
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tial house, and credit given accordingly. Inreality it might bo a houso built as it
were of cards, that would fall at tho first touch, tho whole stock having by special
agrecement been exempted from liability. It was very much on grounds of
this nature that the Bengal Chamber had urged the retention of Scction 5.

Tho Scoretary had thus reported :—

«I am instructed further to point out that, though tho cxceptional privilege which wvill
bo conferred on commanditarian lenders by this Bill, should it pass without & Section corre~
sponding to the 5th Section of the English Act, may encournge advances by way of loans to
trading firms, yot that their stability may not thercby in reality be practically incrensed. A
firm obtains credit on the reputation which it enjoys of having a cortain capital invested in it
proportioned to its extent of business, and available to satisfy the demands of creditors in tho
event of losses ; but if a great part, or, as may prove in some cases, the whole, of such capital,
is not capital in this sense, but merely loans which the commanditarian lender can at any time
withdraw, or for which, in the event of insolvency, he can rank on tho debtor’s estate in com-
petition with other creditors, no confidence will be placed in such firms. Their ordinary trade
creditors will press them whenever general confidence is in any degree shaken, and what might
under other circumstances have proved a mere temporary pressure may, through a withdrawal of
support at a critical moment, result in disastrous tailure. On these grounds, and also on the
genernl ground of the undesirableness that any difference should exist between the law in
India and the law in England on this subject, my Committee respectfully recommend that a
Section similar to Section 5 of the English Act be introduced into the Bill.

He might also quote the opinion of the Madras Chamber of Commerce.

It had resolved : —

. “That the Chamber, while cordially approving the principle of the Bill introduced
into the Legislative Council of India, for the amendment of the Law of Partnership in India,
is of opinion that the clause in the English Act relating to the position of commanditarian
partners in cases of insolvency, should be retained in the Indian Act, and that its omission
would be caleulated to remove a salutary check on reckless lending and borrowing, and to

lessen the stability of commercial firms. *

- By all means let such reckless trading and firms resting on no certain
basis of capital exist if they pleased; but let it be on a system by which
society at large might be aware of the high pressure and dangerous machinery
which they brought into play. And if there was no mcans of warning the
public, then he (Mr. Muir) thought that the Council could not safely dispense

with the English Section.

Ho considered it highly credituble to the gentlemen of both Cham-
bers that, though they might naturally have been swayed by the additional
convenience to themselves which, on retirement, they might enjoy if the Section
were omitted, they had looked beyond these attractions, and had wisely
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considered the injurious results which might thercby accrue to commercial
credit at large. The Trades’ Association, on the conti'ary, had apparently been
dazzled by the advantages to retiring partners, and in their report had made
no allusion whatever to the possible risks that might be apprehended.

Mn. Mvuir proceeded to examine the Native usage in respect of com-
manditarian partnership. He reviewed the opinions which had been elicited
by the enquiries made by Government, and contended that, though there were
occasional vagueness and inconsistency in the replies, the general sentiment
prevailed almost universaily, that to share in the profits of a business neces-
sarily involved a sharing also of risk in respect of the capital embarked.
Apart from theoretical opinions on the Bill, the evidence, he said, went to shew
that this was the usage and custom of the country. Mr. Muir also read
extracts of a letter from Mr. Thornhill of Allahabad to the same purport.

The Bxll without Section 6 would thus, Mr. Muin said, place the law in
opposition to the Native usage. The Hon’ble the President would tell him that,
if such a usage were proved, then the Bill (which merely provided that the
receipt of profits did not of itself constitute partnership) would not relieve the
commanditarian lender from linbility. But he (Mz. Murr) needed not to point
out that it was extremely difficult to give legal evidence of a usage. The reports
now before the Council amply proved this. ‘[here might be no moral doubt of
the usage, and yet it might be almost impossible to proveit in the courts. Andif
any such cases as those he had before supposed should hereafter occur,—if in
opposition to Native usage and through the force of this law, a person who
had shared in the profits were, on insolvency, to share also in the assets—he
need not say what u shock would be given to credit throughout the country.
Mercantile credit was a tender and sensitive plant, and we ought not to coun-
tenance any system by which it might be rudely assailed. He therefore
earnestly begged the Council to pause before they. gave their sanction to a
measure which might be productive of such grave results.

In conclusion, MR. MuIr said that he had gone into these objections against
the omission of Scction b, though it really was not necessary for him to have
done 8o, Because the burden of proof rested upon those who wished to
depart from the provisions of the English Act.

He took his stand upon two principles—

Firgt.—That in our Indian legislation we were bound to follow the English
commercial law, unless we could prove a speciality in the circumstances of this
country requiring deviation from it.
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Second.—That we ought to provido the same safcguardgagainst an abuse
of the law, which Parliament had established in England, unless we could shew
that the corresponding risks had no existence here.

On the first of theso points ho could not do better than quote from the
remarks of a gentleman whose late departure from India and from this Council
they all so much regretted. They coincided oxactly with his ownsentiments :—

“ There was another argument against the omission of a Section corresponding with the
5th Section of the Ebglish Statvte, with which the Hon’ble mover of the Bill had himself
supplied them, when asking leave to introduce the Bill to adapt to this country the English
Companics’ Act of 1862. The Hon’ble gentleman had then argued that, when a principle had
been adopted by the more active und numerous commercial socicty of England, it might fairly
be tried in the commercial socicty of this country, provided that no argument could be used
aguinst it, which might not have been urged in England and bad not prevailed. Now, objec-
tions were tuken to this Scction when the measure was discussed in the House of Commons,
but though there was a large majority of the Committee in favour of the general principle of
the Bill, the mover of an amendment that this Scction should be omitted did not venture to
press it to a division. Ho (Mr. Bullen) thought the question of omitting this Section required
great consideration, and he roserved to himself the right of moving at a future stage that it be

inserted in the Bill.” .

On the second head, no argument whatever had been adduced to shew that
the same risk and danger of evasion and subterfuge did not exist here as it was
admitted to do in England. On the contrary, voices of warning had been raised
aguinst the omission of the fifth Section from all parts of the country, and from
the Native community, as he had shewn, ecqually with the Europcan. Was
commercial credit so much more hardy and vigorous in India, that we could
here dispense with securities deemed absolutely necessary in England ? And
not in England only, but in France, in the United States, and he belicved in
every country in the world : for, so far as he could ascertain, there was no coun-

try in which the proposed relaxation of liability prevailed.

That being the case, it would require some weighty and convincing nréu-
ment indeed, such as he had yet to hear, for introducing a change so vital and so
serious into the law of trading liability ;—a law which had been anxiously dis-
cussed at every point, in both Houses of Parliament, by men of the highest
mercantile expericnee, and which had met with the ecmphatic and unqualified
approval of so distinguished a Law Reformer as Lord Brougham.

Those who would reject the Section might think that in this small Council
there was greater wisdom than in the collective Houses of Parliamont. For
his part, he (Mr. Muir) preferred to follow the conclusions of the Imperial

Legislaturc.
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“The Ion'ble M. CowIE said that, as he was a Member of the Committce
on this Bill and concurred in its report, it might have been unnecessary for him
to say any thing on the present occasion, but he held it to be more courteous to
those of his brother merchants who differed from him in opinion, that he
should briefly state in this Council his reasons for supporting the Bill as it
stood without the introduction of Section 6 of the English Act.

Ho conceived that Bection to be entirely opposed to the spirit of the Bill
before the Council. That spirit was to conduce to the influx and extension of
capital among private firms on principles of limited liability ; but he asked, what
‘capitalist would be tempted to become a commanditarian lender when he was
told by this Section b that, if he placed money in a firm and it became insolvent,
he would in ninety-nine cases ocut of a hundred lose the wholo of it. Practically,
this would bo the cffect of the Section, for it was unfortunately matter of his-
tory in all countries, that in a commercial insolvency, whether it arose from
unavoidable misfortune, or wreckless trading, or an ignorance of some of the
first principles of Lusiness, the resilt was a dividend or dividends, but never,
except in very rare and honourable exceptions, twenty shillings in the pound.
The- commandlturmn lender in such circumstances would never receive a penny
from the insolvent estate.

When this Bill was first introduced, he (M=r. CowIr) mentioned an argu-
ment as likely to be used against it, viz., that the lender would have the advant-
age over other creditors of inspecting the affairs of the borrower and of drawing
out his money when he saw that they were in a precarious position. That argu-
ment was used, but he thought there was more to be said against it than in its
favour. The public had two safeguards against this: one that the Bill only declar-
ed that the lending money for a share in profits should not ¢f ifself constitute a
partnership. But there were many modes in which a partnership might be proved,
and he could readily fancy the ingenuity of the law fixing a man as a partner for
exercising that precise degree of supervision of a business which he had flattered
himself would enable him as a commanditarian lender to withdraw his funds in
critical times. The other safeguard was, that no firm in its senses would take

such funds without stringent arrangements as to the circumstances and periods
of their withdrawal.

The Hon’ble Member (Mr. Muixr) had expressed his regret that he had had
no personal experience in matters of partnership. Ho (Mr. Cowie) gave the
personal fact for what it was worth when he mentioned that he had been for
twenty-four years a member of a firm in this city, wherein he had been con-
nected with seven or eight partners, senior and junior, and with that experience
he cordially voted for this Bill, excluding Section b of the English Act.

3
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Tho IHon’ble Member in one part of his address appcared to him (Mr. Cowrr)
to assume that the more a firm had tho command of, in the shape of capital,
commanditarian or otherwise, the moro recklessly speculative it would hecome.
His expericnce of mercantile life had been different. IIe had always found
that it was the men of small means who thronged the avenues of Basinghall
Street and the High Court, and not men who had started with real capital.
With rofercnce to the opinion received from the Madras Chamber of Comimnerce,
ho was able to stato that the rctention of Scction 5 was debated in a full ncet-
ing of twenty-ono memnbors, of whom cleven were for, and ten against it.

Tho Hon'ble RAy4 S{urn Dy£r, speaking in Hinddstdnd, said that if the lend-
er who advanced money in consideration of receiving a share of the profits wero
declared irresponsible for tho losses of the firm to which he had made such
advance, mercantile credit would undoubtedly bo seriously affected, and as
croldit was the basis of all mercantilo transactions, commorco itsclf would be
checked and its interests would suffer. The principle of the lender’s not
incurring the responsibilities of a partner by lending moncy on the above terms
might be a good one when applied to Companies whose stock was divided into
a number of shares of fixed amount ; it was not, however, applicable to Indian
mercantile firms in which thore wero only two partners. According to the
custom prevalent in India, therp wero three privileges attached to partnership :—

1.—To receive a sharo in the profits.
2.—To inspeet tho accounts.

3.—To direct the affairs of the firm.

Tho two first were highly prized and were great strengthencers of partner-
ships, but the last heing looked upon with disfavour tended to weaken partner-
ship, for if ono of tho partners was an ablo man, the management was often
madoe entircly over to him ; such was the case when an infant or Purda lady
succeeded to a partnership, and retained his or her interest in the houso, such
infant or Jady, in casc of roverses, bearing his or her full share of the firm’s
responsibility. The present Bill enabled persons to enjoy the two first of theso
privileges, viz., tho profits and inspection of the accounts, which, as ho had
shown, were alone prized, and absolved them from responsibility because they
did not enjoy the last, which, as he had alrcady said, was considcred of little

value.

The transactions of an Indian mercantile firm generally amounted to more
than ten times its capital, hills being drawn on consignees against the goods
despatched to them. These bills wero negotiable, and indeed the commerce of
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tho country was carried on almost entirely through such bills of exchange. The
measure now before the Oouncil would, however, by engendering suspicion in
the minds of traders, destroy the credit which rendered the said bills of exchange
negotiablo, and would thereby paralyse the commerce of tho country.

So, in partnerships for one single transaction, there would be danger of
collusion ; the capitalist, in case of loss, claiming to be a commanditarian partner,
and his partner for a consideration affirming his statement. TFor instance, grain
was bouglt at a time of threatened drought at a high rate per maund; a plen-
teous rain suddenly fell and the prico of the grain so bought fell to a figure that
would ontail heavy loss on the one of the partners by whom the moncy for the
transaction was to be advanced; to avoid this, he claimed to be a commandi-
tarian partner, his moneyless partner. afirming his statement on the under-
standing that he should reccive a handsome present when released from the
imprisonment which his insolvency would probably involve. This state of
things would cvidently be very prejudicial to this kind of partnership, which
was the one generally obtaining in the Mofussil.

. He would repeat that, unless the S8ection propsed in the amendment now
before the Council were added, this Bill would sow the seeds of distrust
and disunion among the merchants and traders; it would strike at the root

of credit, and would give rise to endless lawsuits and injury to just rights
throughout the country.

His Excellency the CoaMmANDER-IN-CHIEF had not intended to trouble the
Council with any further expression of his sentiments on the Bill now before
it. But in the cowrse of dchate certain points had occurred which induced
him to offer a few remarks. In the first place His Excellency would say that
his Hon'ble fricnd, Mr. Muir, had manipulated the evidence with considerable
ingonuity. His Excellency did not read the evidence in the same manner as
his Hon'ble friend. It was very true that the latter had been able to present
the opinions of eight or ten persons which coincided with his own. But
quito as many could bo brought forward in the Bengal and Madras
Presidencics in favowr of the opposite view. How did the case stand if we
travelled to the Bombay Presidency, to which the Hon’ble Mr. Muir had not
made the faintest allusion ? There wo found, with one single exception, a consi-
derable number of firms which, as he (S W. MANSFIELD) knew from personal
acquaintance, stood at the very head of the commerce of the country, and
which were prepared to accept the Bill in its integrity. 'That was very impor-
tant when wo were asked to consider Native public opinion and the manner
in which this particular measurc was viewed by the Native mind.
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With regard to the ebscrvations of the IIon’ble RASA SKui1n DyAL, they had
already been mot by his hon’ble friend Mn..Cowre. It was impossible to say
that credit was shaken by any method which invited capital for the purposes of
commerco, and was based on a sound principle. It was said that the principle
on which this measuro was founded was unsound. Ilis Exccllency joined
issuo on that. Put the caso of a commanditarian lender agrecing to lend on
condition of receiving a portion or even the wholo of the profits. Nothing
could be more certain than that, nothing could be paid out of profits if none
existed. It was assumed by his Hon’ble friend, and by those speakers in the
House of Commons on whom he relied so much, that there was a constant flow
of profits until the firm failed. In his (the CoMMANDER-IN-CIIEF's) opinion the
commanditarian londer underwent peculiar risk. In one year he got his profits,
tho next year, which might be abadone, he got none. An Hon'ble friend of his,
a member of the Committce who was not present (Mr. Ross), had expressed his
doubts whether tho profits of trade were at all times equal to the interest exacted
by lenders of fixed loans. That was a view which had not occurred to His
Excellency as one unconnected with trade. But when he refleccted on the ex-
orbitant price of loans and discounts in times of grcat pressure, of panic or of
commercial excitement, it was evident that there was reason for the remark,
and therefore that they were liablo to excced the profits ultimately coming to
the commanditarian lender. Assuming that the ordinary precaution had been
taken, of making a special agrecment, which tho Hon’ble M=r. CowrE had de-
scribed as certain to occur in cvery casc of commanditarian loan, and by which
the lender would be bound for a yecar or a term of years, it wasevident that such
o lender shared the hopes and fate of the house, instead of standing opposite
to it and being an enemy, as asserted by his Hon'ble friend opposite. T'hen, the
lender of loans at fixed interest demanded his right when there were no profits ;
the commanditarian lender, on the contrary, when there were no profits, was
unable to make any demand. hich of the two, then, was the cnemy of credit P
the lender who supported the capital of the firm not making profits, by abstaining
from. demand on acconnt of the money lent, or the lender who attacked the
capital of the concern—that was to say, who demanded that interest should
be paid out of capital when no profits existed? To a question put in that
manner there could be but one reply.

His Houn'ble friend procceded to invoke the mantle of the Iouse of Com-
mons and to demand that our judgment should be entirely guided by a decision
recorded by that august assembly. IIe had as much respect for the House of
Commons and its decisions as was well possible.  But it required little political
expericuco to know that, when a party was described as consisting of experienced
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men, thoy might often bo moro fitly designated as interested. Te had read
yestorday the debate on which his Hon’ble friend laid so much stress; and
he must confess that the perusal left no serious effect on his mind. He could
‘only trace the desire of compromise on the part of the introducer of the
- measuro, and of unqualified hostility on the part of those who opposed it. We
should therefore not be guided by what he considered an erroncous decision.
If any authority were wanted, he would rather take such an authority as
John Stuart Mill, supported as he was by such lawyers as Lord Westbury and
Lord Oranworth, tho late and the present Chancellors, instead of men who might
fairly be supposcd to have an interest in its opposition.

The Right Hon'ble MRr. Aassey said that, as he was not present when
this important subject was last -discussed, ho was unwilling on the present
occasion that the debate should close without his making one or two brief
remarks. His Hon'ble friend who proposed this amendment had invited the
Council implicitly to follow the course which had been preseribed by
the Imperial Parliament with regard to tho question. ~ There was no man who
had a greater veneration than himself for the British Parliament, and especially
for that branch of it of which he had been an humble member for many years.
But his experience liad shown him that the argument and the vote were not
always in unison. This was not the first time he had heard the arguments urged
by his Hon'ble friend Mr. Muir. His Hon'ble and gallant friend, the Com-
mander-in-Chief, had really touched the sore point of the question. The Sec-
tion mentioned in the amendment had originally been introduced, ostensibly on
behalf of the creditor, but really because the whole system of commanditarian
partnership was opposed by the old established firms, who disliked o system
founded on principles novel and, as it appeared to them, disreputable and insocure.
He did not wish at all to censure the motives which dictated that opposition.
Ho thought it was a sort of opposition which-a proposal of that kind was most
likely to encounter. Now the clause was prepared ostensibly in the intcrest
of the creditor. The creditor was formerly a great favourite of the English
Law, and a great amount of iniquity and cruelty had been perpetrated to give
effect to that partiality. Happily more enlightencd counsels now prevailed. But
still one might observe, in English legislation, too great a disposition to take
care of a person who was very well able to take care of himself. What was
the origin of this question ? It had originated about a century ago in a decision
of the Courts in regard to this particular practice. This system had been intro-
duced into the law of Partncrship by the decisions of the Courtsy of Law,
when tho principles which ought to regulate commercial affairs were very im-
perfectly understood by lawyers as well as merchants themselves. - And what
was the objeet of this Bill ? It was simply to rcpeal that judge-made law, and to

-
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Placo the creditor of a partnership precisely on thoe footing of the creditor of an
individual. For his part, MB. MassEY had heard nothing which would induce
him to believe that there was any distinction between the position of o firm
obtaining a loan, and that of an individual borrowing money. Nor could
he see that, if a person came forward and was disposed to lend his money to a
firm on terms that the borrower was willing to accept, he should be pre-
cluded from the privileges attached by English law to an ordinary lender.
The Oouncil had been told that there might bo such things as fraudulent
preferences pervading these transactions. Of course, fraudulent preference was
a proceeding familiar to persons conneoted with commercial concerns. It had
constantly been the object of commercial legislation to protect the general
body of creditors from the prefercnce which a creditor on the brink of insolvency
might wish to show. DBut there was nothing in the amendment proposed by his
Hon’ble friend which would meet a difficulty of that sort. His Hon’ble and gal-
lant friend opposite had so completely answered the argument urged by his
Hon’ble friend (Mr. MuIr), and the President’s lucid statement had so entircly
anticipated the objections of principle which might be urged in behalf
of this particular amendment, that it would be a work of supererogation
on his (MRr. Massey’s) part to pursue the subject further. The analogy
between partnerships of this description and Joint Stock Banking Com-
panies was complete and unanswerable, and if he wished to refer in parti-
cular to any class of commercial enterprises which had taken a deep root, he
would refer to the Joint Stock Banks which had established themselves within
the last few years all over Great Britain.” That being so, he could not but
come to the conclusion that, although this clause had been introduced into the
Act passed in England, if the framers of the Bill had not been subject to
influences which all connected with the course of English politics would under-
stand, they would have preferred the measure without a clause which was at

once inconsistent and injurious.

The Hon’ble CoLoNEL DURAND entirely concurred with the principle of the
Bill, and was not prepared to go with his Hon’ble friend, Mr. Muir, in hjs
amendment, the arguments which had been adduced to the Council in op-
position to Mr. Muir’s first amendment being very forcible, while, at the same
time, they had hcard strong reasoms, Dboth from his Right Hon’ble fricng
Mr. Massey and the Commander-in-Chief, why they should not be entirely
guided in questions of this kind by a decision of the Housc of Commons. It ap-
peared to him, however, that one of the points in which the Council should regard
this measure was its cffect on the mass of the Native community. Ho confessed,
both from the papers put before the Council, and also from his own knowledge
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of the country and what he had heard from well informed mercantile men, that
so far as the practice and habits of the country were concerned, this Bill was an
innovation, and that the mercantile Native community would have, if this
Bill was passed, gradually to conform to the novelty - He did not say they
would not be able to do so. They would in time. At the same time
he must repeat that, respecting” the entire mass of the population, this
was an mnovntlon He knew, as the Commander-in-Chief had point out,
‘that the Parsees in Bombay were with but one exception entirely in favour of the
Bill. It must be considered, however, that the Parsees were far more like Euro-
peans, far more on the footing of one great mercantile community, than any
other class of the Native population; and it was not fair to take them as
representatives of the great mass of the Natives of this country. He thought
it would be well if some sort of ‘security could be provided. In France, from
which country we derived the commanditarian principle, they had been very
careful to register commanditarian loans. Very possibly, as the Prosident had
pointed out, the French law carried interference in minutim to a degree which
acted as a check upon the free engagement of capital. 8till he (Cor. DuraND)
thought that some simple system of registration might have been introduced
into the Bill, which, without interfering unnecessarily with the affairs of the
borrowing firm, would have been felt by the bulk of its creditors as some
security. He would not go against the majority of the Committee or the
majority of the Council. He agreed with the principle of the Bill as in-
troduced, but he did wish that it hzul contained some provision for registering
commn.ndlta.nan loans.

His Excellency the CoMMANDER-IN-CHIEF said that he would ven-
ture to correct what had fallen from the Hon’ble Colonel Durand in respect
of the Bombay opinions having come solely from Parseces. The faot was
that they came from merchants of every religion, the single exception being
from the house of David Sassoon & Co., a Jewish firm.

The Hon'ble the PRESIDENT said that he would have a good deal to say in
reply to the observations of his Hon’ble friend Colonel Durand ; but he thought
that the subject had better be deferred until the Hon'ble Mr. Muir had moved
his second amendment, which would raise the question of registration directly.
As regarded ‘the first amendment, he would add nothing to the arguments of
His Excellency the Commander-in-Chief, and his Right Hon’ble friend Mr.
Masscy. But he would assign one reason why a provision which might be good
in England might be bad in India, in the fact that the amendment proposed by
his Hon'ble friend Mr. Muir was completely unworkable. Mr. Muir had fallen
into the mistake of supposing that there was any conclusivo test of insolvency
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other than. the result of an exaniination into the supposed insolvent’s
- affairs heforo an Insolvent Court. Now there was a system of insolvency in
the Presidency Towns, and he believed that there was some rude system of the
sort in the Punjab. But India was a great deal larger than the Presidency
Towns and the Punjab; and throughout the rest of India, it was impossible
to apply tho suggested provision. Let a case bo supposed to occur in those parts
of Indin where there was no insolvent law. A ‘capitalist has lent two
lakhs of rupces on commanditarian loan, and wants them back again.
Ts the borrower to reply that ho is in debt to somebodyelse? May he decline
to refund the money on the ground that ho has not paid his khdnsima’s bill P
Or is a third person to be allowed to intervenc and allege that he has a claim
against the borrower ? Why, the claim may be fraudulent or collusive, or it may
be made in good faith but it may be unfounded, or it may be legitimate, and yot if
all the assets of the borrower were collected, there might be enough both for the
claimant and the commanditarian lender? The state of things was very dif-
ferent in the Presidency Towns. There, when an insolvéncy occurred, the debtors
of the alleged insolvent were called on to pay their debts, and the creditors to
prove their claims, and after a balance had been struck between the two, it would
be seen whether, in the words of the English Section, the estate paid twenty
shillings in the pound. But throughout the rest of India no such conclusion
could be reached, and it was impossible to have one system for the Presidency
Towns, and another for the Mofussil. You could not have commanditarian
lenders enjoying the full rights of creditors on one side of the Hooghly,
and not enjoying them on the other; paid in full at Port Canning, but not
in Calcutta; admitted to share in Kurrachee, but postponed in Bombay. As
regarded the bulk of India, the provision of the Section was impracticable; in
the Presidency Towns it was impolitic; but divided between the Presidency
Towns and the Mofussil, he did not think he was using too strong a word in

calling it absurd.

The Hon'ble Mr. Muir said, with referenco to what had just fallen from
the Hon’ble the President, thathe did not think it could beregarded asany valid
objection against his amendment. If the principle of the Section were admit-
ted, it would be easy for legal ingenuity to reconcile its application to Indian

procedure.

Moreover, it appeared to him that the Section as it stood would not be
inoperative. The result would bo something in this way. If dccrces were
obtained against a firm, onc by a commanditarian partner, the other by an
ordinary trade creditor, then the trade creditor would be preferred in the ex-
ecution of such deccrees; and until his claim had been satisfied, that of the
‘other would be postponed.
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He (Mz. Muir) had not heard anything in the statements of the other

speakers which required further reply. And he had only to beg that the amend-
ment might now be put.

The Motion having been put, the Council divided—

AYES, NOES,
Hon’ble R4j4 S4hib Dyil. The President.
» Mr. Muir. The Hon’ble the Licutenant-Gover-
nor.
His Excellency the Commander-in-
Chief.

Hon'ble Mr. Grey.
" » Taylor.
Right Hon’ble Mr. Massey.
Hon'ble Colonel Durand.
» Mahéréjh of Vizianagram.
» Mnr. Cowie.
So the Motion was negatived. '

‘The Hon'ble MR. MvuIR now moved the second amendment on the notice

paper, viz., that in Section 1, after the words *“in writing,”” the words “and
registered ”’ be inserted.

In the House of Commons, Mr. Moore, one of the two members who
alone spoke against Section 5, had nevertheless urged that if the Section were
omitted, the contracts under which commanditarian partnership was estab-
lished should be registered. He said that—

“ He would suggest that a proviso should be attached to the first clause, to the effect that
every contract for a loan of money to a trade, upon a certain rate of intercst out of the profits
of the trade, should be registered. In the absence of such a proviso, they would be opening
the door to a large amount of fraud. It had been stated that registration wounld be useless,

because the person who lent the money would not be known, but he only desired that the fact
should be registered.”

If a measure of that kind had been thought necessary in England by those
who opposed Section 5, how much more necessary would it be in India, where
it was notorious that the disposition and facility for the fabrication of deeds
prevailed to so much greater an extent than in Europe. It was not any special
kind of registration, as that provided for Joint Stock Companies, which he
pressed for, but ordinary registration. If this were not insisted on, we should
be liable, on the failure of a house, to have commanditarian contracts forged
and presented jn Court with the view of collusively exempting the commandi-
tarian partner from liability by an ez post facto agreement. Without registra-
tion, the honest trader would thus be liable to bo cheated.

[ ®
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The Hon'ble tho PrESIDENT could hardly think that his Hon'blo friend could
intend his amendmont to be carried as it stood. It would be necessary to say
with what Registrar tho contract should bo registered. Mr. MAINE supposcd that
the Registrar of Joint S8tock Companics was intended. That proposal proceeded
on asupposed analogy botweon two forms of limited liability, which, however, had
little or nothing in common. The shareholder in a Joint Stock Company was
a trader. He elected his Directors, controlled their modo of doing business
at mcetings, and had a status in a Civil Court which entitled him to an injunc-
tion against them if thoy acted contrary to tho articles of agrccment. But
the commanditarian lender was not a trader. The moment he interfered
in the trade, he became, by operation of the words ““of itself” in the
Sootion, a partner with unlimited liability. Morcover, his Hon'ble friend
had mistaken the object of registering the sharcholders in a Joint Stock
Company. That object was simply to let the creditors of a Company
know who their debtors were. The capital was divided into a number of
small shares which were constantly changing hands; and unless the holders
wero - registered, it would be impossible.to identify them when the Com-
pany was wound up. There was no such object in registration as his ITon’ble
friend seemed to have in mind : for Mr. Muir intended, he supposed, tolabel by
registration the firms which took commanditarian loans as in some way inferior
to others. Registration, moreover, would lead to some extraordinary results. If
these loans were registered, there must be an entry in the register when they
were paid off. Now, suppose a creditor inspecting the register, and finding a com- .
manditarian loan of a lakh of rupees first entered as contracted, and then as paid
off, what inference was he to draw? Mr. Muir apparently wished him to re-
joice that his debtors were free from the incubus of commanditarian loan.
But Mr. MAINE rather thought his inference would be that they had £10,000
less to trade on, The fact was his Hon’ble friend must make up his mind
whether commanditarian loans were or were not good things for a firm.
Very remarkable frauds might, moreover, be perpetrated by means of registra-

tion. A firm might advertise advances of one lakh of rupees from one person
another lakh from another, a third from a third; and all these advances might
be imaginary-or collusive. MR. MAINE had in fact been informed that such a
mode of fraudulently obtaining credit was sometimes actually resorted to in

Awmerica.

The Hon’ble Mr, Muir begged to state, before tho discussion on this
amendment went further, that the Ilon’ble President had cntircly mis-
understood the object of the amendment. He (Mr. Muir) had distinctly stated
that it was not special registration, as in the casc of a Joint 8tock Company, but
“ordinary registration” that was rcquired; registration as in the caso of
ordinary assurances or contracts to prevent the fabrication of such documents.
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The Hon'ble tho PRESIDENT observed that, in that case his Hon'ble friend
employed the word * registration” in o sense different from tho Ilon’ble Colonel
Durand, and from the English Members of Parliament whom he had quoted. 'This
it was which had misled him. Now, however, his objection was that the registra-
tion of partnersﬁip deocds was not compulsory under the registration law, but
was optional, and there was no more reason to anticipate fraud in contracts of
this kind than in any other kind of contract of loan.

The Hon’ble MR. MuIr resumed ; it was not, as the President had said, his
object by registration to label or stamp the commanditarian partnership, indi-
cating it thus to the world, but simply to prevent the possibility of commandi-
tarian partnerships being fraudulently set up by ez post facto fabricated deeds,
It was to secure tho contraet being embodied in a bond fide genuinodeed that he
pressed for compulsory registration. That was his sole object.

The Hon’ble the PRESIDENT said that the amendment would then bo open
to the second class of objections.

The Mution having been put, the Council divided—

AYEs. NOES.
~ Hon’ble Colonel Durand. The President.
" s Mahdrajé of Vizinnagram. The Hon'ble the Licutenant-Gov-
»  R4j4 8dhib Dydl. ernor. :
o Mr. Muir. His Excellency the Commander-
in-Ohief.

Hon'ble Mr. Grey.
»»  Mnr. Taylor.
Right Hon’ble Mr. Massey.
Hon'ble Mr. Cowie.
8o the Motion was negatived.

The Hon'ble Mr. MuIR then moved his tlﬁrd amendment :—

“That a Section be added to the Bill to the effect that,—“If by the usage of any
class of merchants or traders, the taking of a share of the profits, or of a rate of intorest varying
with the profits, is held to imply partnership or liability on tho part of the lender of any such
loan, nothing in this Act shall affect such partnership or liability.”

He said he understood from certain remarks which fell from the Hon'ble
mover of the Bill in Committee, that this amendment would be a simple enun-
ciation of the law as it now stood. If in a suit it were proved that a person
sharing in the profits was by the usage and custom of the class to which he
belonged responsible, this Bill would not relieve him from liability, because
it simply enacted that the reccipt of profits did not ¢f éfself constitute part-
nership. o had beforo stated, in moving the first amendment, that he feared
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that this concession to custom and usage would not prove any very sensible
advantage, becaunse it was o notoriously difficult thing legally to prove a custom.
The reports now before the Council gavo amplo ovidence of this. There might
be a full conviction in the mind that tho usagoe oxisted, and still it might
be cxtremely difficult to bring it to the test of legal proof. Still the Secotion
of which he moved the insertion, might bo of some practical advantage. It
would at all events keep the declaration of tho law in conformity with the
usage of tho country. It had been objected in somo of the reports otherwise
in favour of the Bill, that it was so bald and naked in its form, that its pro-
visions and cventual effects would not be intelligible to the Native community.
Although, thercfore, the amendment might merely state a principlo latent
in the enactment, ho thought it would be of advantage as bringing that prin-
ciple to viow, and showing that the usage, wherever it oxisted, might be pleaded
against exemption from liability, and that thero was no intention to interfere

with the custom of the country. - .

The Hon’ble tho PrEsipENT snid that the amendment was apparently
moved under misapprehension of the effect of the Bill. The Bill would simply
alter the general primd facie rule, and any usage of trade or understanding
between traders could be set up against that rule, if it could be ascertained by the
proper tests and proved by the properevidence. He was afraid that the result of
inserting the words would be to tempt the lower Courts to attach importance
to usages imperfectly ascertained and proved. It was notorious that suitors
constantly attempted to establish almost any thing as ausage of trade ; and ono
of the dutics of Courts was to apply strict tests to such alleged customs.

The Motion having been put, the Council divided—

AYES. NOES.
Hon’ble R4jd Sdhib Dy4l. The President.
» Mr. Muir. TheHon’ble the Licutenant-Governor.
. His Excellency the Commander-in-
Chief.

The Hon’ble Mr. Grey.
The » »» Taylor.
Right Hon'ble Mr. Massey.
Hon’ble Colonel Durand.

»»  Mahdrdjs of Vizianagram.

. s  Mr. Cowie.
8o the Motion was negatived.
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The Ion'ble the PrEsIDENT moved that the wo1_'(is “agreo in writing to”
be inserted after the word same” and before the word “ allow” in line 9 of
the Explanation to Bection 1.

The Motion was put and agreed to.

The Hon’ble the PrestpENT then moved that the Bill asamended be passed.
The Motion was put and agreed to.

JUDGES’ COMMISSIONS BILL.

-The Hon’ble the PRESIDENT also moved that the Report of the Select Com-
mittee on the Bill to relieve the Governor-General of India in Council from the
duty of signing the Commissions mentioned in Sections 22 and 44 of the High
Courts’ Criminal Procedure Amendment Act, 1865, be taken into consideration.
He said that the Committee had no amendments to propose.

The Motion was put and agreed to.

. The Hon’ble the PRESIDENT then moved that the Bill be passed.
The Motion was put and agreed to.

PUBLIO MUSEUM (CALCUTTA) BILL.

The Hon'ble the PRESIDENT also moved that the Report of the Select Com-
mittee on the Bill to provide for the establishment of a Public Museum at Cal-
cutta, be taken into consideration. He 'said that the Sclect Committee had
added the Superintendent of the Geological Survey of India to the list of
ez-officio Trustees, and had precluded the Trustees from interfering with such
portion of the proposed building as might be set apart for the offices and records
of that Burvey; that the Committee had provided that the Officers and servants
of the Trustees should be public servants within the meaning of the Penal
Code ; that it had given the whole body of Trustees, and not merely the Ohief
Justice, the Vice-Chancellor of the University, and the President of the Asiatic
Bociety; the power to appoint Curators of the collections of the Asiatic Bociety
during the interval that must elapse before such collections would formally
hecome tlie property of the Trustees. The Committee had also struck out
as merely declaratory of an indisputable right, the Scction giving the
Asiatic Bocioty power to disposo of their present house. It had also struck
out the Clause binding the Trustees to insure against fire the gollections of
the Asiatioc Society. It would, the Committee thought, be difficult, if not
impossible, to effect any such insurance for an adequate sum; and if such
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insuranco were effected, the monies reccived in respect of it could not be
exponded in replacing collections of which a great part consisted of unique
objccts.

The Motion was put and agreed to.

The Hon’ble the PRESIDENT then moved that the words “ But nothing hercin
contained shall bo taken to authorise the exchange or sale of any of the articles
mentioned in tho thirtcenth Scction of this Act’ be omitted in Section 9.
And he also moved that the following words be added to Section 18 :— « All
objects taken in exchango under Section 9 of this Act for, and all monies
payable on sale under the same 8ection of, any of such articles, shall bo held on
trusts and subject to powers and declarations corresponding as nearly as may
be with the trusts, powers and declarations by this Act limited and declared
concerning the same articles.”” The agreoment between the Government and
the Asiatic Bocicty, in which the Bill originated, stipulated that in case the
Museum Trust should determine the collections contributed by the Society
should again become their property. To carry out this stipulation in its integri-
ty, all articles belonging to the Society’s collections had been exempted from
the operation of the power of sale and exchange given to the Trustees. But
it had been pointed out that it might be highly expedient to get rid of imper-
fect or decaying specimens and, accordingly, with the assent of the Socicty, the
present amendment was proposed.

The Motions were severally put and agreed to.
The Hon'ble the PRESIDENT then moved that the Bill as amended be passed.

The Motion was put and agreed to.

INDIAN MARRIAGE ACT EXTENSION (HYDERABAD) BILL.

The Hon'ble the PRESIDENT also introduced the Bill to extend the Indian
Marriage Act, 1865, to tho Hyderabad Assigned Districts, and moved that
it be refcrred to a 8clect Committee with instructions to report in a weck.

The Motion was put and agreed to.
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The following Select Committeo was nnmed :—

On the Bill to extend the Indian Marriage Act, 1865, to the Hyderabad
Assigned Districts—the Hon’ble Messrs. Grey and Muir, and the Mover.
The Council adjourned till the 24th March.

WHITLEY STOKES,
Asst. Secy. to the Qovl. of Indiu,
CALCUTTA, } Home Dept. (Legislative).

\

The 28rd March 1868.
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