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LEGISLATIVE ASSEMBLY.
' Friday, 2nd October, 1936.

. The Assembly met in the Assembly Chamber at Eleven of the Cloei:,
Mr. President (The Honourable Sir Abdur Rahim) in the Chair.

MEMBER SWORN.
i Mr Susil Chandra Sen (Govemment of India : Nominated Official),
STATEMENTS LAID ON THE TABLE.

Infomatwn promised in reply to starred question No. 1593 asked by
My, M. Asaf Ali (on behalf of Mr. S. Satyamurti) on the 14th April,
1936.

Dmooummmcs oP THE USE OF CAs'ron Omw. as LUBRICANT ON STATE

RAILWAYS.
(a) Yes. T
(0) (§)—(vi). Yes. :
(¢) Xes.
(d) A statement giving the information is attached.
(e) Yes.

(f) The Local Governments mainly interested ave domg considerable work to
encourage the castor oil industry. The United Provinces Department of Agriculture
have an oil l'echmological Bection at the Harcourt Butler Technological Institute,
Cawnpore, with.specialist staff to give technical advice to oil mills and train up skilled
personnel. The (il Beetion has been paid a grant of Rs. 30,000 per annum for the
Ipst three years by the lmperial Council of Agricultural Research for the training of
eandidates in oil technology. The Government of Bengal have been encouraging the
use of better ghannics. In the Central Provinces, improvement in oil erushing industry
has been attempted by issuing useful notes in oil and its possibilities and giving
expert advice to industrialists. In Madras the efforts have taken the forin of publica-
tion of bulletins, conducting experiments and demonstrations and investigations of the
possibilities of widening the market and improving milling machinery.

{g) The available figures do not justify apprehenmonl regarding the fate of the
castor seed crushing industry as a result of the reduction in purchase of castor oil by
raj.lws,ys

(h) and (i}. In many provinces castor cake is &t present not appreciably used as a
fertilser for sugar cane and where it is used to any considerable extent, as in the
United Provinees and Bombay, there are alternative oil cakes, and in some places
safflower cake has actually been used in place of castor cake as a manure for sugar
cane. © .

'I'he effect on Indian Agricultm'e of a reduced demand éf castor oil by railways is
neghgrble.

(j) kxperience h@e failed to show any marked superiority.

- (k) Yes; but for most purposes, the advantages are more than counterbalanced
tv'; the higher cost.

. (t) Governmen# have no reason to believe that ihe substitution of mineral for castor
ol as a lubricant has in any way enhanced the incidence of repairs to, or replacements
o;l', locomotives,

- (m) The intention of Government is o adhere to the Stores purchase rules, bﬂ;
Thilways cannot be expected to purghase indigerous oil when suitable imported mineral
olls ecan be obtained for prices varying between 60 and 100 per cent. below that of the
ihdigenous produet.

' (n) No.

i

( 2237 )
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STATEMENTS LAID ON THE TABLE. 2239

Information promised in reply to starred question No. 1771 asked by
My. 8. Satyamurti (on behalf of Pandit Govind Ballabk Pant) on the
18th April, 1936.

DISCONTINUANCE oF THE USE oF CAsToR O AS LUBRICANT ON STATE
RAamLways.

(a) Xes.

(b) (i)—(vi). Yes.

(e) Yea.

(d) A statement giving the information is attached.

(e) The Local Governments mainly interested in castor are doing considerable
. work to encourage the castor oil industry. The United Provinces Department of
Agriculture have an oil Technological Bection at the Harcourt Butler Technological
institute, Uawnpore, with specialist staff to give technical advice to oil mills and
train up skilled personnel The Oil Bection has been paid a grant of Rs. 30,000 per
annum for the last three years by the lmperial Council of Agricultural Research for
the traming of candidates in oil technelogy. The Government of Bengal have been
encouraging the use of better ghannies. In the Central Provinces, improvement in the
ou ecrushing industry has been attempted by issuing useful notes on oil and its
possibilities and giving expert advice to industrialists. In Madras the efforts have
taken the form of publication of bulletins, conducting experiments and demonstrations
and 1nvestigations of the possibilities of widening the market and improving milling
machinery.

(f) The available figures do not justify apprehensions regarding the fate of the
castor seed crushing industry as a result of the reduction in purchase of castor oil
by rauways.

(g) and (h). ln many provinces, castor cake is at present not appreciably used
as a fertiliser for sugar cane and wherc it is used to any considerable extent as in
the Umited Provinces and Bombay, there are alternative oil cakes, and in some places
saffiower cake has actually been used in place of castor cake ag a manure for sugar
cane.

I'he effect on Indian Agriculture of a reduced demand of castor oil by railways
is neghgible.

(i) Experience has failed to show any marked superiority.

(j) Yes; but, for most purposes, the advantages are more than counterbalanced
Dy the higher costa.

(k) Uovernment have no reason to believe that the substitution of mineral for

eastor 0il as a lubricant has in any way enhanced the incidence of repairs to, or
replacement of, locomotivea.

(I) The intention of (Government is to adhere to the Btores purchase rules but
railways cannot be expected to purchase indigenous oil when suitable imported mineral-
oils can be obtained for prices varying between 60 and 100 per cent. below that of the
indigenous product.

1356LAD AZ
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STATEMENTS LAID ON THE TABLE. 2H41

Information promised in reply to a supplemeniary guestion asked by
. Pandit Lakshmi Kanta Maitra to Mr. M. Asaf Ali’s starred question
No. 526 on the 18th September, 1936.
PosTaL CHARGES oN MAILS BY AIR.
Rates of Air Fee (excluding postage).

‘-‘_ To India. From India. -
qul.eards Letters and Letters and
(single). packets. packets.
Counf - Remarks.
- L .| Post
Rate of “| Réteor | oards. | Rate
air fee in | Unitof | sirfeein | .- . balf _
Tndian | ~weight. | ndian' | - [ ommee. i} " :
et .| ousrengy, .. : . |oteremoy | . ..o ] il )
g PR S P P - 3 : ;.lv.'-'i, ..'-I X l H [ICCEEAE S
Parn i T Rs, &, p. | Re,u p ;. .. _Annas, - C e s
Cnited Kingdom 0 2 8| foz. ! 085 4 | T},
8 (inclodes |~ - ' | ‘tincludes E | (inilu > | i '
. e postage). . .- .| postage). |, postage, RIS ¥
Trish Free State .| e '4‘0‘0‘ “Ounce. | 0T ‘]'r L B TR .
TN i ) EE TN NTT N | KT - L, ih.e - R ¥
Nor 8 495 04 9, g ...6% | *Rate by In
orway grams. - L any
Bweden 6 4 6|65 , 0 4 6| = [ vice is 8 annas for
T = letters and 3 annas
Germany 036,86 ., (0368 é i ___8‘ for postcards,
Holland ‘o576 , | o085t . 6¢ |t By Imperial Air-
o e 22 L1010 2. . o b Ways
Belginm® - ‘o5 818 .| 08| 4 8
fFrimces. " 014 010 0 0 g 8 o
Bpain, 11810, 11 6] 2 6 | 1 Rate for packets
peio, : ' ' - 2 - is 0:14-0 iorw 20
Bwitzerland -0 4 2] 6, 0 4 2 6 grams.
Hongsry. Cualioos T8, 087 g o
N :: iYe 3 . - N " : a .
Tialy .. .. 0495, 04 9 H 6.
Greece 0710|110 , 0710 5 8
South Africa 0.6 8|} Omea| 013 4| 3 9 | §By Air to Rangoon.
-1
Rhodesis (Northern) 04 6|% . 09 9| § 8
Rbodesia (Sowthern) 01043 . | 04| B 8
. ) 2
Egypt 014 7| 20grams. | 014" 7 £ 4
Fraq .. o130 , | 028 -g 4
Halays o 2.l 01 8|40mee | 026! & 4
Dutch East Indies .| o 2| 2gmams| 1 9 37 ? 6 {| By Tmperial Air-
! H T ot
j .| 08 2|3 Ounce. | 012 5 . is one-
fﬁm!h 1 - ¥ * ) % of therate by Im-
New Eealand .. ..| 010 B|% . 010 8 -i 8} perial Airways. -
Canads L g el .1 EO0fe ¢ !
. - " v
b.s.A |09 4l ., |08« 1 s

@ The rates of air fee are quoted from the List AV-1 (List of Air Lines, Routes, Surtaxes, ‘ete.), May 936,
p!lilhedbv-the Tnternntional Burean, conversion icto Indian currenoy having .been made -throvgh: the
mediam of the gold franc from the monetary unita as published in the Recueil dea Tases (corrected u&m date)
and at 14 annas to the gold franc. Conversion from sterling currency has been made at 1s. 64. to the rupée-
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Mr. 8, Satyamurti (Madras City : Non-Muhammadan Urban)‘:
Bir, before the proceedings begin, may I make a submission ¢ Yester-
day, Sir, in the speech of Sir Muhammad Yakub......

Mr. President (The Honourable Sir Abdur Rahim) : He is not
here. Let the Honourable Member come, and then you can make your
submission,

Mr. President (The Honourable Sir Abdur Rahim) : Short notice
question by Mr. Bajoria. (Mr. Bajoria was not in his seat when he
was called to put his short notice question.)

The Honourable 8ir Frank Noyce : I venture to submit, Sir, that
when an Honourable Member on these benches accepts a short notice
question and gives the date on which it will be answered, courtesy ..
demands that the Honourable Member who gave notice of the short .
notice question should be present in his seat.

Mr. President (The Honourable Sir Abdur Rahim) : The Homomx- .
able Member should have been present in hig seat, I do mot know what
Das caused his absence.

MOTIONS FOR ADJOURNMENT.

INDIAN-OWNED SHIPPING SERVICE BETWEEN INDIA AND EUROPE,

Mr. President (The Honourable Sir Abdur Rahim) : There ig a ..
motion for adjournment by Pandit Govind Ballabh Pant. He intends
to ask for leave to move for the adjournment of the business of the
House to discuss a matter of urgent public importance, namely, the
refusal of the Government to foster and help the project for Indiam-
owned shipping service between India and Europe, as disclosed in thg
statement of Seth Walchand Hirachand, published in yesterday’s
Hindustan Times.

I should like to know how the matter is urgent.

Dr. Ziauddin Ahmad (United Provinces Southern Divisions :
Muhammadan Rural) : May I request you, Sir, whether it will not be
possible to postpome it till Monday 1

Mr. President (The Honourable Sir Abdur Rahim) : No, I can’t deo
that. But I should like to know how this matter is regarded as urgent.

Pandit Govind Ballabh Pant (Rohilkund and Kamaon Divisions :
Non-Muhammadan Rural) : Sir, a statement . was published in the
Hindusian T¥mes of yesterday which seems to have been.issued off the -
authority of Seth Walchand Hirachand, the promotor of the Hind
Lines, for the purpose of establishing overseas service. between Tndia
and Europe. In that statement he says that he had tried to obtain
the assistance of the Government of India, hnt failed in that endeavour.
This fact came to my notice and of the public only yesterday when this
statement anpeared in the papers, and the moment T saw it I gavg"™
miﬁe of this 'lotion..-. . e M



MOTIONS FOR ADJOURNMENT., 2243

Mr, President (The Honourable Sir Abdur Rahim) : The question
is an old one.

Pandit Govind Ballabh Pant : The refusal is a recent one.

Mr. President (The Honourable Sir Abdur Rahim) : Is there any
ehange of policy ¢

Pandit Govind Ballabh Pant : The Government of India are
always apathetic to all sorts of Indian enterprises, and so far as this
particular matter is concerned, there has been a breach of policy as
announeed and declared by the Government....

Mr. President (The Honourable Sir Abdur Rahim) : When was it
snnounced 1

Pandit Govind Ballabh Pant : The Government of India announced
ﬂ:‘étir policy soon after the report of the Indian Mercantile Marine Com-

Mr.  President (‘I‘he Honourable Sir Abdur Rahim) : When was
‘it ' ) .

Pandit Govind Ballabh Pant : In 1923. 1 will point out how there -
Ris been a breach. In that Report the Government of Imdia gave an
undertaking that they would help the country in establishing an Tndian
Mercantile Marine. ‘Altee That, there was the Haji's Bill, of which
you are aware......

M. President (The Honourable Sir Abdur Ralnm) You mean the
eoastal traffict

- Pandit Govind Ballabh Pant : Yes, Sir. After that, there was a’
sluppmg conference in 1930. After that, the Governwmert of India
again issued a communiqué to the effect that the Government of India
recognised their responsibility in the matter of the encouragement
and estrblishment of Indian shipping including overseas Indian trade,
and there they also definitely said that they accented their responsibility
in this matter, Sir, you are aware that a number of questivny were
put in this House, in faet it has been one of the auestions in the fore-
front, and it has been mooted on the floor of the House almost
incessantlyv......

Mr. President (The Honourable Sir Abdar Rahim) : During
the Budget Session.

Pandit Govind Ballabh Pant : Yes, Sir, hut the Government of
India always took shelter under some plea or other. I may inform
you, Sir, that theré was some correspondence hetween the head
of the Govemmﬁnt of Tndia and the promoter of this Hind Lines. This
company was registered on the 9th September, 1936, and there was.

M. Pres;dent. (The Honourable Sir Abdur Rahim) : When was the
eompany pramoted ?

Pandit - Govind Balll.bh ‘Pant : It wns promoted on the &th Sep-
tember, 1936. There was . correspondence between the promoter of
!Insmmmy and the. head of the .Government of India, and he was
nformed. ..... L



2244 LEGIBLATIVE ASSEMBLY. [2¥D Ocr. 1936.

Mr, President (The Honourable Sir Abdur Rahim) : Was any
request made ?

Pandit Govind Ballabh Pant : The requesi was thai this company
was being floated with an authorised capital of 10 crores, and 2 crores
and 20 lakhs were needed for launching two ships of the type of
Vietoria and Lusitania, for payment to ship builders and for .other
accessories, and in that connection a request was made to the Govern-
ment of India for a loan of 2 crores 20 lakhs guaranteeing interest at
3 per cent. for 10 years. But no response was made either by the
ITonourable the Commerce Member or the Finance Member. Then the
promoter approached His Excellency the Governor General as the head
of the Government of India......

The Honourable 8ir Muhammad Zafrullah Khan (Member for: Com-
merce and Railways) : When the Honourable Member says that no
definite response was made, does he mean that the request which. waﬁ
made was not aceepted ?

Pandit Govind Ballabh Pant : Yes, the request was not accepted

Mr. Pregident ('I‘he Honourable Sir Abdur Rahim) When was
that ¢

Pandit’ G—ovmd Ba.lla-bh Pant : That waa, I thmk some tlme beforo
Auguat :

“The anuumble Bir Mubammad' Zafrullah Khan : Last winter, Sir.
The Hindustan Times says it was last year.

- Pandit Govind Ballabh Pant : Last year is a vague expression by
itself. Anyway, the promoters did not take it as the final. word, and
they approached the head of the Government of India, and the Private
Secéetary to H. E. The Viceroy wrote like this' on the lﬁth August
193

The Honourable Sir Muhammad . Zafrullah Khan: Sir, is the
Honourable Member in order in reading a letter which purports to
bave Leen written on behalf of the Governor General by the Private
Secretary 1

Pandit Govind Ballabh Pant : He is the head of the Government
of India, and he replied in response to a request made to him.

Mr, President (The Honourable Sir Abdur Rahim) : Is it on behalf
of the Government of India or on behalf of the Governor General ¢

Pandit Govind Ballabh Pant : The contents of the letter clearly
show that it was written by the head of the Government of India. It
says :

‘* His Excellency has already asked the Commerce Department to reconsider the

question of tinancial assistance to an Indian bompany apart frgm the question of
your own or the .Bcindia Company’s participation in the ventu:re i e

This is in regard to the representation ahout overseas trade. It
was in reply to a representation made to the head of the Government
of India mentioning fully the history of the case and asking for such
financial assistance as the Government of Indid were prepared to give
and in reply to that there was correspondence and there were inter-
views, What I' am coneerned with s this lletter .that was sent on the
16th August, saying that His Exccllency had also asked the (ommerce



MOTIONS, FOR ADJOURNMENT. 2245
Department to reconsider the question of financial assistance. So, Sir,
it was a continuing affair. His Excellency has asked the Commerce
Department to reconsider the matter. Then after that another letter
was written on the 23rd September which says : ‘‘ He has, however,
caused a copy of your letter to be sent to the Commerce Department
who will he knows be very glad to examine and consider auy further
memorandum that you may desire to submit on the subject '’. This
happened on the 23rd September and he was told to make any repre-
sentation he desired to the Commerce Department with reference to
this matter and he was asked to approach the Commerce Depart-
ment.

The Honourable Sir Muhammad Zafru'lah Khan: Is the Honour:
able Member quite sure about the date—23rd September ¥

- Pandit Govind Ballabh Pant: Yés. ‘Then on ‘the 29th September,
the Commerce Secretary. mformad Mr. Walchand - Hirachand that no
financial help could be given and on the 30th September the Commerce
Member was approached by the promoters, who were tald that t.hn
‘raquest could not be entertained. On the 1st, this thing appeared in

the Press. I eould not have been more vigilant than this and I -did not

liké to move the a.d,}onrnment of the House untxl all possible avenues
- had been tried. -

Mr. Pm1dent (The. HOnnurable Sir Abdur Rahim} : This is un-
3011bted'lv a matter of pubhc importance but the question ralst‘d by this
motion for ad}oumment is certainly a very old one. Therc have been
manv auestions in' this House beforé and there have heen dehates on
this Sl‘lb]"(!t and what is now allezed to he a wmatter of recent occur:
rence is the reply of the Honourable the Commerce Member to certain
renresentations made ‘to him and I underatand he refused to comsider
the request that was made..

The Honourable Sir Muhammad Zn:frnﬂ'ab Kha.n To re-open the
previous decision of the Government of India. :
. -Mr. President (The Homourable Sir Abdur Rahlm) : No- doubt so
far as the Honourable Member, Pandit Pant, is concerned, he has come
to this House with this motion based on a certain statement which
appeared in the Press only on the 30th September, and to that extent
he cannot be blamed for having delayed the matter but I have got to
look at the substance of the whole position and there can be no doubt
that the matter cannot be said to be of recent occurrence. Nor is it
an urgent question within the meaning of the Rules and Standing
Orders. Therefore, I rule the motion out of order.

.BEcrecY oF Vore IN THE RuraAL AREAs oF TOE UNITED PROVINCES.

Mr, Presﬂmt (The Homourable 8ir Abdur Kahim) : The next
‘motion for adjournment is in the name of Mr. Mohan Lal Saksena, who
- wishes to move the ** adjournment of tlhe liouse to consider a definite

-matter of urgent public importance, namely, the failure of the Govern-
~-ment of India to secure the secrecy of vote in the rural areas of the
United Provinces as recommended by the Legislative Assembly. The
degistor of the Govermor, United Provinces, in this matter has come
to my knowlcdge only today, The decision was published in an extra-
+ordimary issue-of the U. P.- -Gazette: which was not available till today "’
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[Mr. President.]

) Idshould like to know exactly what is the question sought to be
raised.

Mr. Mohan Lal S8aksena (Lucknow Division: Non-Muhammadan

I%um_l) : You are aware that this House had recommended while con-
gidering the Hammond Committee Report that throughout India the
system of voting should be by means of coloured boxes with or without

symbols. That recommendation had been passed by this House.: -

About that, I put a short notice question which was answered on the
21st of September by the Law Member, in reply to which the Law
Member had said that since the negotiations were still going on he
eould not make any public statement. On Monday last I had another

question No. 643 on this very subject and then the Honourable the Law

Member raised a point of order, saying that he had already answered

a short notice question on this subject and 19 supplementaries and no.::

further information was available and you were pleased to rule that

the question was out of order. On that, T submitted that I had to put
a few more supplementaries. I now find that the Governor in Couneil

of ‘the United vinces has framed election rules that were published
in an extraordinary gazette which was published on the 25th September::
That copy was not available in the Library until yesterday.

Mr. President (The Honourable Sir Abdur Rahim) : When was it
published ?

Mr. Mohan Lal Baksens : On the 25th September ; but on the 28th

the Law Member himself said that there was no further mformat.mn- %

available,

Mr. President (The Honourable Sir Abdur Rahim) : What is the’
nature of the notification published ?

Mr, Mohan Lal Saksena : They are the election rules framed by the
Governor in Couneil.

Mr. President (The Honourable Sir Abdur Rahim) : The eleetion
rules do not provide for secrecy ! Is it open voting !

Mr. Mohan Lal Saksena : Yes. It is like this, In the case of
illiterate voters the ballot papers will be marked by the presiding
officer who may show it to a friend of the voter, -while marking the
ballot paper.

Mr, President (The Honourable Sir Abdur Rahim) : Was this not
the practice before ?

Mr. Mohan Lal Saksena : This practice has been introduced this
time in the United Provinces,

The Honourable 8ir Nripendra B8ircar (Law Member) : \;ou are
wrong there. 21

Mr. Mohan Lal 8aksena : No, Sir. Up till now the practice was
that the hallot papers were marked in the presénce of the Agents by ‘the

Polling Officer but now the ballot papers will not be marked beforé- "

them and will be shown to a friend of the voter.. This is the rew

innovation. - As’' a matter of fact, this House had:- recommended that.:.
this was undesirable. This proposal came before the House while.:
we were- considering the recommendation of the Hammond Commitles. ..
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and this House as well_ as the Select Committee appointed by it came
to the unanimous decision that this practice should not be introduced
and recommended that the system of voting should be by means of
coloured boxes with or without symbols, So, I submit, this is a
definite matter of urgent public importance and this House is eoucerned
in this way, that under the new Government of India Aet, the pro-
vineial legislative assemblies will form the electorate for the Federal
Assembly.
Mr. President (The Honourable Sir Abdur Rahim) : Is the U, P.
Council sitting now ¢
‘Mr, Moban Lal Saksena : It is not sitting. A resolntion was also
passed by the Council regarding securing secrecy of ballot.
. Mr. President (The Honourable Sir Abdur Rahim) : Does the
Honourable the Law Member take any objection !
" The Honourable 8ir Nripendra 8ircar : I have no objection to take
m ‘this forum. _
. Mr, President (The Honourable Sir Abdur Rahim) : The motion
will be taken up at 4 o’clock.

THE INDIAN COMPANIES (AMENDMENT) BILL—eontd.

_ Mr. President (The Honourable Sir Abdur Rahim) : The House
‘will resume consideration of the Bill further to amend the Indian Com-
panies Act, 1913, for certain purposes, as reported by the Select Com-
mittee. The following amendment is before the House.

‘¢ That in clause 42 of the Bill, after sub-section (4) of the proposed section 87D,
the following be inmserted :

* (§) No managing agenf, or where the managing agent is a firm a partner
thereof, or where Lthe managing agent is a private pany any memb
or director thereof, or where the managing agent is a public company
any director thereof, or the firm or private company of which the manag-
ing agent is a partner, member or director shall enter into any contract
with the ecompany for sale, purchase or supply of goods or materials
except with the consent of the company in general meeting given generally
or specifically :

Provided that nothing herein eontained shall affect any contract for such sale,
purchase or supply entered into before the commencement of the Indian
Companies (Amendment) Act, 1936.’ *’

Babu Baijnath Bajoria (Marwari Association : Indian Commeree) :
Sir._ on a point of personal explanation. With regard to my short
potice question of which I sent a notice, I wwas under the impression
that since questigns had been dispensed with, any short notice question
would not be answered today ! However, since my impression was
fncorrect, may T read it now ?

- . Mr. Pregident (The Honourable Sir Abdur Rahim) : No, no. Mr.
Sumos

Mr. F. E. James. (Madras : European) : Sir, I was saying, when
thé ITouse adiourned the other day, that while we agreed to all reason-
ahk cafeguards, we wonld onpese anvthing that ic unnecessary. or
walledfrabile, ‘or in restraint of trade : .and it fs on these grounds that
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[Mr. F. E. James,]

we oppose this particular amendment. I think, Sir, that this amend-
ment is undesirable because, if it i3 accepted, it will open the flood-
gates to all kinds of influences and manipulations. We ihink it is un-
necessary in view of the safeguards that are already in the Act as
amended or will be in the Act when subsequent amendments are accept-
ed by the House. I would make a special appeal to my Honourable
friend, Mr. Ayyangar, to consider withdrawing this amendment in view
of subsequent amendments which have been tabled and which in our
view offer a much more reasonable chance of agreement. If he is
willing to make way for them, I hope, Sir, that, in view of these amend-
ments that have been tabled, which m:ght meet our. peint and ‘which
would I think secure a good deal of ‘agreement in other parts of the
House, he will be prepared to withdraw this amendment and tha hird
one on the same order paper.

Mr. President (The Honourable Sir “Abdur: Rahlm) The questlon
is : PR A N

© 44 That in cls.uue 42 of the Bili, after sub-seetion (4) of the papu&d'lechﬁ BTD
the following be inserted :

* (6) No managing agent, or where the managing agent is a ﬁrm a pa.rtner
thereof, or where the managing agent is a private company any member
or director thereof, or where the mana, ent is a. public company
any director t]ml'aof ‘or ‘Ehe firm or pritng]tggw;gpany H(Eleh}ﬁha mnl.)nag-
ing agent is a p:l.rtncr member or director shall enter into any contract
with the .company for sale, purchase or supply ef goods-dr mwferials
_except with the copsent of the company ;n general mqetmg glveq ge,ucml.ly
“or specifically s

Provided that nothmfr herein wut.uned shall aﬁect any contratt for such salp,
purchuse or supply entered into before the commencement of ths Indian
Compunies (Amendment) Aet, 1936.’ '’

25l

The motion was negatived.

Mr. M. Ananthasayanam Ayyangar (Madras Ceded Distriets and
Chittoor : Non-Muhammadan Rural) : Sir, T rise to move :
‘¢ T'hat in clause 42 of the Bill, after sub- sectmn (4) of the proposed section 87D,
the following be inserted :
¢ (§) No managing agent, or where the managing agent-is & firm a partner
thereof, or where the managing agent is a private company any member
or director thereof, or where the managing agent is 'a public company any
director thereof, or the firm or private company of which the managing
agent is a partner, member or director shall enter into any contract with
the company for sale, purchase or supply of goods or materiuls except with
the unanimous consent of the directors pteviously obtained -
Provided that mothing herein contained shall affect any dontract for such sals,

purchase or supply entered into hefore the éém:nenwment of the India:l
Companies' (Amendment) Act; 1936.’ ” '

Since I moved amendment No. 2 yesterday we have. lra.d a talk gver this
maiter with my Honourable friend, Sir H. P. Mody, who'has given notice of
an amendment that the unanimous decision ot consent of the directors
necd not be insisted upon but that if a resolution is passed at a directors®
meeting where there is a three-fourths majority who are entitled to vo‘e
on this matter, this may ha.done Even under the' OXIStll;lg Aect directoms
are not entltled to vote if they have a specific interest in the eontrast
mth the_ comyany Barrmg sueh directors, the-rest. of the. dlrect.am m
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vote with respect to any contract to be éhtéered into with a managing
agent for the sale, purchase or supply of materials or goods, ete. That
is the amendment of which he has given notice. I am, therefore, if the
Huuse has no objection, prepared to substituie for ‘* uuanimous consent '’

“ a three-fourths majority of the directors entitled to vote ', and then,
with that, my amendment may be accepted. There is a small difference
between Sir H. P. Mody’s amendment as regards the persons that are
prevented from contracting and mine ; our intention is that the managing
agent ought not to enter into a contract without the consent of three-
fourths of the directors. I am trying to avoid those persons who may
come in in the name of others,—indirectly. I {hink both ourselves and
my friend, Sir H. P. Mody, are in favour of preventing a managing
director getting a contract by putting up people entitled to vote,
indirectly. Sir, a managing agent can enlarge himself into various
groups, and instead of saying ‘' direect or indirect ’’, which is a very
wide term, I have put certain restrietions. My friend, Sir H. P. Mody,
hag also enumerated some of these categories but has failed to include
some, and therefore this is more comprehensive than the other. That is
why 1 am prepared to ‘‘ unanimous consent '’ being replaced by a ‘‘ three-
fourths majority *’

©- The Honourable Sir Nripendra 8ircar (Law Member) : I am not
vet clear what is the difference. Prebably, to shorten matters, my
friend will tell us what is the portion in Sir H. P. Mody’s amendment
in Supplementary List No. 10, ke is objecting to. .

~  Mr, M. Ananthasayanam Ayyangar : There are seven categories of
persons that I have mentioned in my amendment. The managing agent
or a partner of a managing agent ; if the managing agent is a firm, a
partner thereof ; if it is a company, a director of managing agent of that
ecompany ; if the managing agent is a public company, a director of such
pﬂbﬁc company or a firm or a private company of which the managing
agent is a partner. I have included all these seven categories of persons
who ean come in under thé term of the ‘ managing agent ’ or persons
interested in the managing agent. Sir Homi Mody has included only five
of those persons. 8ir, I have nothing more to add exeept te say that in
place of a unanimous decision the majority of three-fourths may be
aveepted. I move, Sir.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :
" ¢ That in clause 42 of the Bill, after sub-section (£) of the proposed section 871’)
the following be inserted :
¢ () No managing agent or where the ma.nsgmg agent is a firm a partner
thereof, or where the managing agent is a private company any member
or director thereof, or where the managing agent is a public company any
director thereof, or the firm or private ccmpany of which the managing
agent ig'a partmer, member or director shall enter into any eontract with
the company for sale, purchase or supply of goods or materials except with
- the’ unanimous eonsent of the directors previously obtained :
Provided that nothing herein contained shall affect any contract for such sale,
. grcimse or supply entered into before the commencement of the Indian
! mpanies (Amendment) Aet, 1936.’ '’

. 8ir H. P. Mody (Bombay Millowners’ Association : Indian Com-
gerce) May I be allowed to move my amendment, Sir, which stands as
0.1 Supplementary List No. 10 1
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Mr, President (The Honourable Sir Abdur Rahim) : Yes, you ocau
move it.

Sir H. P. Mody : Mr. President, I beg to move :

‘¢ That in clause 42 of the Bill, after sub-section (£) of the proposed section 87D
the following be inserted :

¢ (5) Except with the comsent of three-fourths of the Directors present #nd
entitled to vote on the resolution, a Managing Agent of the Company, or
the firm of which he is a partmer, or any partner of such firm, or, if the
Managing Agent is a private company, a member or director thereof,
shall not enter into any contract for the sale, purchase or supply of
goods and materials with the company, provided that nothing herein
contained shall affect any such contract for such sale, purchase or supply
entered into before the commencement of the Indian Companies
(Amendment) Aet, 1936. ’’

Sir, in this amendment I have tried to follow the phraseology of my
amendment with regard to directors’ contracts with companies, whick
amendment was accepted by this House. I have also tried to meet the
viewpoint of some of my friends who were wanting to go much further
than I. My original amendment with regard to managing agents was
for a bare majority of the Board of Directors. In view of the opiniune
held by some of my friends, however, I have inserted a further safe-
cuard by insisting upon a three-quarters majority of the direetors
present and entitled to vote. I believe that with this safeguard most of
the objections of my friends have been met and I submit for their con-
sideration the acceptance of my amendment. I need not say very much:
with regard to another amendment which has been tabled, which requires
the unanimous vote of the Board of Directors. I have only to say, that
it would make things extremely difficult if on a Board of Directors there
was only one member who was inclined to be fractious or to put difii
cul'ics in the way of the management. That will make things unwork-
able. 1 consider that a three-fourths majority should be regarded as
salisfactory by my Honourable friends. Sir, I move.

Dr. Ziauddin Ahmad (United Provinces Southern Divisions : Muham-
madan Rural) : What do you mean by *‘ entitled to vote ’ ¢

8ir H P. Mody: ‘‘ Entitled to vote’ means that a director
interested in the transaction could not possibly vote.

Mr. M. A Jinnah (Bombay City : Muhammadan Urban) : He can-
not vote in favour of his own contract.

Mr. President (The Honourable Sir Abdur Rahim) : A.mendmenﬁl
moved :

‘¢ That in clause 42 of the Bill, after sub-section (4) of the proposed seetmn 87D
the following be inserted :

‘ (5) Except with the comsent of three-fourths of the Diree. ors present and
entitled to vote on the resolution, & Managing Agent of :he Companv, or
the firm of which he is a partner, or any partner of ‘buch firmgor, if the
Managing Agent is a private company, a member or director thereof,
shall not enter into any econtract for the sale, purchase or supply of
goods and materials with the company, provided that nothing herein
contained shall affeet any such comtract for such sale, purchase or supply
entered into before the commencement of the Indian Companies
(Amendment) Act, 1936 7’

Mr. M. Ananthasayanam Avyangar : May I, Sir, with your pemul—
gion, explain how Sir Homi Mody’s amendment differs from mine
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He has excluded the managing agent as a firm or the firm of which
be is a partner. The House will see that there is a lacuna. He says :
4% 3 managing agent of the company, or the firm of which he is a partner, or any
partner of such firm.”’

There are two cases. One is where the managing agent is an
individual and the other is where the managing agent is a firm or
eompany. If e is a partner in a firm, 6f which he is a member, that
partner is distinet from the firm as a whole. These three categories
are sought to be included by Sir Homi Mody’'s amendment instead of
the managing agent being an individual.

The Honourable 8ir Nripendra 8irear: Sir Homi Mody has
excluded nothing.

Mr. M. Ananthasayanam Ayyangar : He has excluded managing

" agent as a firm.

The Honourable 8ir Nripendra Sircar : No. He says  the firm of
which he is a partner '. That is to say, if the managing agency is a firm
then he is a partner of that firm. Nothing is excluded.

Mr. M. Ananthasayanam Ayyangar : If the manging agent is a
firm itself, he cannot be a partner of another firm. The managing agent

* there is an individual.

The Honourable Sir Nripendra 8ircar : That is covered by the first

© portion—a managing agent of the company. Nothing has been excluded.

I do not know what the Honourable Member is chasing.
Mr. President (The Honourable Sir Abdur Rahim) : The question

‘¢ That in clause 42 of the Bill, after sub-section (4) of the proposed section 87D,
the following be inserted :
¢ (§) No managing agent, or where the managing agent is a firm a partner
thereof, or where the managing agent is a private company any member
or director thercof, or where the managing agent is a public company
any director thereof, or the firm or private company of which the
managing agent is a partner., member or director shall enter into any
contract with the company for sale, purchase or =upply of goods or
mater.als except with the unanimous consent of the directors previously
obtained : }
Provided that nothing herein comtained shall affect any contract for such sale,
purchase or supply entered into before the commenccment of the Indian
Companies (Amendment) Act, 1936.° ’’

The motion was negatived.
. Mr. President (The Honourable Sir Abdur Rahim) : The question
16 : .
¢ T'hat in clause 42 of the Bill, after sub-section (4) of the preposed section 87D,
the following be ‘inmserted :

_¢ (5) Except with_fhe consent of three-fourths of the Directors present and
entitlefl to vote on the resolution, a Managing Agent of the Company. or
the firm of which he is a partner, or any partner of such firm, or, if the
‘Managing Agent’is a private company, a member or director thereof,
shall not enter imtp any contraet for the sale, purchase or supply of
' . goods and materials with the company, provided that nothing hercin

contained shall affect any such contract for such sale, purchase or
supply entered into before the commencement of the Indian Companies
“: (Amendment) Aet, 1936.”."’

The motion was adoﬁted.
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‘Mr. T. 8. Avinashilingam Chettiar (Salem and Coimbatore cwm
North Arcot : Non-Muhammadan Rural) : Sir, 1 beg to move :
‘‘ That in clause 42 of the Bill, in sub-section (I) of the proposed section 87E,

for the words ‘ under management by the same managing agent’ the words ¢ under
same management ' be substituted.”’

Bir, this amendment does not make any vital alteration in the Bill.
This alteration would only make the meaning clear of seetion STE
which refers to loans to or by compa.mes under the same management.
The scction says :

‘¢ No company.......... which is under the management of a managing agent

shall make any loan to or guarantce any loan made to any eompany under management
by the same managing agent.’’

As it iy worded, it would not cover the meaning of managing agents
which we have accepted and which we have sought to incorporate in
every amendment before the House. Even the amendment which has
becu passed just now to make the meaning clear says :

‘¢ A muanaging agent of the company, or the firm of which he is a partmer, or
any partner of such firm, or if the managing agent is a private company, a member
or director thereon,”’

By this amendment I seek to make the meaning clear. That is why
1 want to substitute the words ¢ under same management ’ for the words
‘ under management by the same managing agent’. In my next amend-
ment I seek to put in an Ezplanation to show the meaning of ‘ under
same management ’. Sir, I move,

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :

‘¢ That in clause 42 of the Bill, in sub-section (1) of the proposed section 87E,
for the words ‘ under management by the same managing agent ’ the words ‘ under
same management ' be substituted.’’

The Honourable 8ir Nripendra S8ircar : Sir, I oppose this amend-
ment. If it had only made clear what was intended in the Bill, I would
pot have opposed it, but it leads to various consequences all of which I
cannot contemplate just now. For inslance, supposing there is a holding
company under a subsidiary company, the holding eompany has a
managing agent, whereas the subsidiary company has none. To a certain
extent the directors have a control over the first holding company and
they have complete control over the subsidiary company. They may be
hit by the words ‘ same management .

Mr. T. 8. Avinashilingam Chettiar : My amendment does not refer to
directors, it refers only to managing agents.

The Honourable 8ir Nripendra Bircar : I# you want to put the word
‘ managing agent’ who is managing a holding company ! There is a
managing agent who is subject to the powers given to him, but still the
management is in the directors of a holding company.

Mr. T. 8. Avinashilingam Chettiar : If my Honourable frienderefers
to the Ezplamation contained in my next amendment, it will make things
clear. My Ezplanation in amendment No. 106 reads :

¢¢ For the purpose of this section and section 8TF any two companies shall be
deemed to be under the same management if & managing agent of ome ecompany or
where snch managing agent is a firm or eompany a partner of the firm or director
or member of the company is directly or indirectly concerned or imterested in the
remuneration payable to the managing agent of the oum' company under his contract
of management.’*
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The directors do not come in here at all. It refers only to the
managing agent.

. The Honpurable Sir Nripendra Sircar : My Honourable friend is
ussuming that amendment No. 106 makes it simpler. I think he is mis-
taken. 1 have very strong objections to amendment No, 106 which has
not yet been moved. It is carrying matters so wide that I shall discuss
it when ii comes on. At the present moment I am opposing awendment
No. 105 because I do think that it does not make the position clear ; it
leads to situations which we cannot Jjust now contemplate Suppo:,mg
the Ezplanation contained in amendment No. 106 is not accepted and only
ameundment No. 105 is carried, the position will be one of great difficulty.
L oppose the amendment.

Mr. Akhil Chandra Datta (Chittagong and Rajshahi Divisions :
Non-Muhammadan Rural) : Sir, this ariendment No. 105 also stands in
my name. I do not however agree with my Honourable {riend,
Mr. Avinashilingam Chettiar, that the amendment merely aims at making
mattcrs clear. I think there is better substance in this amendment.
What I mean is this. Supposing one and the same gentleman ‘“ A’’’ j
the managing agent of a certain company and he happens also to be the
managing director of another company which is not being managed by
a managing agent. This is a case in which practically both the com-
panies are under the same management.

The Honourable 8ir Nripendra 8ircar : That is exactly what I had
in my mind when I said that it will lead to impossible situations in
respect of subsidiary companies, a subsidiary company being managed
by directors and a holding company being managed by managing agents.

. Mr. Akhil Chandra Datta : The real question is, is it desirable that
one company should make a loan to another company, although both the
eompanies are practically under the management of the same gentleman.
That is the whole thing. 1If it is not considered desirable, then I submit
this amendment should be accepted. It is really a question of prineiple.
. Mr. President (The Honourable Sir Abdur Rahim) : The question
s :

“* That in clause 42 of the Bill, in sub-seetion (1) of the proposed section S87E,
for the words ‘ under management by the same managing agent ' the words ‘ under
same management’ be substituted.’’

The motion was negatived.

Mr. B. Das (Orissa Division : Non-Muhammadan) : Sir, I move :

‘* That in eclause 42 of the Bill, to sub-section (#) of the proposed section 87E,
the following be added at the end :

‘ and the managing agent who is accessory to the contravention of sub-section
(1) shall vacate his office automatically.’ *”

Sir, I find that my friends on the Select Committee have provided
a penal clause in sub-section {2) about any director or officer who is
accessory to the loan to-any subsidiary ecompanhy by a fine of one thousand
rupees. But the real culprit, the managing agent, who eontrols from the
top all these companies and who allows the subordinate officials or even
a willing and subordinately minded directcr to accede to the policy of
giving loans from one company to another goes scot-free. Therefore, I
want that that managing agent should not go scot-free and there should
Be certain penalties prowded. I wish to remind the House of the recent
Calcutta case where certain directors of the Dhakeswari Cotton Mills were

L356LAD 5

el
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(Mr, B. Das.]

punished because money was advanced from one company to nnother.
We know of the well known case in the Punjab where the funds of the
Bharat Insurance Company were utilised by the managing agents of
subsidiary companies to finance other companies. A.lthough ‘the present
High Court of the Punjab has got hold of the managing agent and the
case is sub judice, yet the law does not provide any punishment for the
manraging agent. I want to ask the Honourable the Law Member a question.
Why pumsh the poor officers or the helpless director ¥ Why provide
penal clauses for them and not for the managing agent who is the real
cuiprit and who mismanages the funds of a successful concern in financing
unsuccessful concerns which he wants to continue to exist so that he can
thrive and draw his fat allowances and managing agent’s commission ¢ I
do hape T will have the support of my Honourable friend, Sir Homi Mody,
who in all fairness and honesty of suceessful running of subsidiary
companies and good companies ought not to advocate that managing
agents should play ducks and drakes with the companies’ money as it has
been played in the Punjab and in Bengal. And no doubt there are such
instances in Bombay which ;I need not quote and with which my
Hononrable friend, Sir Homi Mody, is so well familiar. Sir, with these
remarks | commend my amendment to the House.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :

*‘ That in eclause 42 of the B'll, to sub-section (£) of the proposed section 87TE,
the following be added at the end :

‘ and the managing agent who is accessory to the contravention of sub-sectiom
(1) shall vacate his office automatieally.’’’

The Honourable 8ir Nrivendra S8ircar : Sir, 1 very much regret
that my Honourable friend referred to the case of the Dhakeswari Cotton
Mills. If he had gone through the papers of that case he would have
found that although they were found technically guilty and pun’shed,
there was no question of any misappropriation or dishonesty on the part
of the people who were the accused. What happened was that instead
of showingz Rs. 40,000 which in strict accounting they ought to have done
on both sides of the account, they had omitted it altogether, the amount
not appearing on either side. The halance would have been the same n
any case and the court found that there was no dishonesty and nobody
put any money in his pocket. I only hope that these thines shou'd not
be said in a responsible place like the Assembly which are likely to cause
misunderstanding. Be that as it may, I am not fighting their case.

Mr. B. Das : T did not mean to make any personal reflection against
any particular director. I am sorry if any reflection was meant."

The Honourahle 8ir Nrivendra Sii"ca.r’ My friend was again
wrong when he said that the only punishment is a fine of one thousand
rupees. Of course one thousand rupees to him is nothing, it%s a very
gmall amount. But if you will read the provision you will find that the
punishment is fine not exceeding one thousand rupees, and *

‘¢ ghall be jointly and severally liable for any loss incurred by the company im
respect of such loan or guarantee.’’

Mr. B. Das : You are only punishing the director and the officer,
not the managing agent.
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The Honourable 8ir Nripendra Sircar : Yes, after all the loan is
to be g:ven by some director or officer, and this automatic vacation I will
oppose In any case,

Prof. N. G. Ranga (Guntur cum Nellore: Non-Muhammadan
Rural) : Sir, I am happy to be able to agree with my Honourable friend,
Mr. B. Das, in regard to this amendment. Usually it is very difficult for
both of us to agree in matters like this, but in regard to this he seems to
be really anxious to safeguard the interests of the shareholders in a very
wholesome manner. I am not able to understand why the Honourable
the Law Member has found it impossible to accept th's amendment. It
may be, Sir, that the Law Member is right in thinking that these people,
the director as well as the officer, will be held jointly and severally liable
for any loss incurred by the company in respect of such loan or
guarantee. Sir, the director or the board of directors come into the
picture only when a meet'ng of the board is held and their advice is
sought to be taken. Otherwise for all usual purposes and on all business
occasions it is the managing agent who really is responsible for taking any
administrative action, for taking any particular decision, and giving any
‘particular orders to the officers working under him. Therefore, Sir, I
do not see any reason why the managing agent who really is made
responsible for the day to day conduet of the affairs of the company
should be made to go scot-free while the helpless director who may for the
time being be there and be obliged to sign that paper sanctioning that
loan and also that officer who executes that particular order are made
liable to suffer. If it were found that a loan has been made in an
illegitimate fashion and in a manner which is detrimental to the interests
of the company and to cause loss to that particular company. then
certainly the managing agent should also be made liable to punishment.
And as this particular sub-section (2) runms, it is only the director or the
officer who is liable to be punished. I should like to know whether the
managing agent will also be considered to be ome of the directors and
vwlhether he actually and directly sanctions that particular loan or not.
Since he is considered to be in charge of the daily affairs of the compony,
will he also be considered as one of the directors for that particular loan
and therefore made liable to the punishment enjoined bere ¢ If it were
to be considered that he can escape th's particular punishment. T think
it is naturally fair that my Honourable friend’s amendment should be
accepted so that he can also be held responsible for this offence.

Mr. President (The Honourable Sir Abdur Rahim) : The question
18 :
‘¢t That in clause 42 of the Bill, to sub-section (2) of the proposed section 87E,
the following be added at the end :

‘ and the mannging aggnt who is accessorv to the contravention of sub-section

(1) shall vacate his office automatically.’ ’*

The motion was negatived.

Mr. T. 8. Avinashilingam Chettiar : Sir, I move :

12 Noon.

*“ That in clause 42 of the Bill, in the proposed section 87G. after the words
“ jnsne debentures or ’ the words ¢ issme any eapital or make calls or dispose of the
whole or part of the undertaking of the company or refuse to transfer shares’ be
’mlﬂﬂ rr

LE56LAD B2
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~ - 8ir, the House will see that 87G reads as follows :

‘* A managing agent shall not exercise in respecet of any company of which he is
a managing agent 4 power to issue debentures or, except with the authority of the
directors, and within the limits fixed by them, a power to invest the funds 'of the
cdmpany, and by delegation of amy such power by a company to u wanaging agent
shall be void.”’

1t is clear that he can do everything else than issuing debentures and
investing the funds of the company. This is rather too wide and by this
amcudment I seek to put some restrictions on the actions of the managing
azents ; 1 want that these things—making calls, ete.,—should be done
with the consent of the directors. By the amendment accepted previously
i-No. 10 on the Revised Final List—the amendment of the Deputy Leader
of my Party, the directors of a public company shall not, except with the
consent of the company concerned in general meeting, sell or dispose of
the undertaking of the company or remit any debt due by a director.
Part of the prineiple of it has been accepted in this amendment and I
seek to include certain other things in regard to which the managing
agent will be required to take the consent of the direectors. I think this
is a very healthy provision and will not place any obstacles to the transae-
tion ¢f business.

. Mr, President (The Honourable Sir Abdur Rahim) : Amendment
moved :

. ** That in rlause 42 of the B.l]l in the proposed section 87G, after the words
“'igsue debentures or ’ the words ¢ issue any ecapital or make calls or dispose of the

whole or part of the undertaking of the company or refuse to transfer shares ” be
inserted.’’

8ir H. P. Mody : On a point of order, Sir : I just want to know
how my Honourable friend could introduce in this clause the last pro-
hibiticn, namely, ‘‘ or refuse to transfer shares’’ t That has been dis-
pused of—that comes under an entirely different provision of the Act ;
and he is putting it into a clause of the Bill where it does not fit in at all.

Mr. President (The Honourable 8ir Abdur Rahim) : What is the
point of order 1 '

Sir H. P. Mody : That does not come in here.

. Mr. 8. 8atyamurti (Madras City : Non-Muhammadan Urban) ;
Yes : read the whole clause.

8ir H, P. Mody : The clause will, with the amendment, read :

¢¢ A managing agent shall not exercise in respect of any company of which he is
a managing agent a power to issue debemtures or any capital or make calls or dispose
the whole or any part of the undertaking of the company or refuse any transfer of
shares, or, except with the authority of the directors, and within the limits fixed, ete.,
ete.”’

There is no question of the sanction of the board of directors here. ..

The Honourable 8ir Nripendra Sircar : There is no peint of @rder
here.

8ir H P. Mody : Refuse to transfer shares : how does it come in
here

“The Honeurable Sir Nripendra Sircar : Sir, I do not think there,
is any point of order ; but I oppose the amendment on the ground that.
I think it is wholly unneeessary and possibly somewhat confusing for this -
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reason : the House will remember that it accepted an amendment moved
by my Homurable friend, Pandit Govind Ballabh Pant, the result of
which is that issue of capital and the sale of the whole or part of an
‘undertaking have got to come before shareholders......

Mr. Bhulabhai J. Desai (Bombay Northern Division: Non-
Mphammadan Rural) : I thought you declined to aceept the issue of
eapital.

The Honourable Sir Nripendra Sircar : I stand corrected. In so
far as the sale of an undertaking is concerned, if the managing agent
could sell at all, that must be under delegation from the directors or the
- company. We have prohibited the directors from doing that ; and I do
-not really see how the managing agent can sell off the whole undertaking

of a company if what the House has done stands, as it must. As regards
.dssue of eapital, either the managing agent can do it or he cannot. I do
* not think he can do'it.......... C

H.r Bhulabhai J. Desai : He may have a delegated power.

" The Honourable Su' Nripendra Sircar : He can do it only if th t
porwer has been delegated to him. But myv Honourable friend’s amen
ment is mixed up with so many matters that I have got to object. There
--js first .of .all the issue of capital, then dispose of the whole or part of the
- npdertaking and lastly refuse to transfer shm I cannot aceept t.he
umendment as it is put here.. .

“Mr., T. 8 Avmashhng-a.m Ohettiar May I know which yqd
meept 1 :

Pandit Govind Ballabh Pant (Rohilkund and Kumaon Divisions
Non- Muhammadan Rural) : Sir, may I, with your permisison, move thaf

" the words ‘or dispose of the whole or part of the undertaking of th.e
company be omitted from the amendment under discussion !

' The Honourable Sir Nripendra 8ircar : It is not objection for thq
sake of objection that I am taking : what I want to know is this : he will
ave no power to refuse transfer of shares : will he have the power to
accept transfer of shares ? .

Pandit Govind Ballabh Pant : Yes : if they want to refuse, theﬁ
the directors must refuse, not the managing agent.

. Mr M.’ 8. Aney (Berar Representative) : May I just point out how,
it will read then ?* Tt will read : :

‘¢ A managing agent shall not exercise in respect of any company of which he is a
thandging agent a power to issue debentures or issue any eapital or make calls or refuse
to transfer shares, or except with the authority of the directors, ete., ete., to invest’
funds..... "

The authority of the directors relates only to the investment of
funds. Tt has got nothing to do with what goes before. I believe the-
amendment as it stands takes away the powers of the managing agents in
respect of these matters : and that is not the object of the Mover of this’
amendment, T know : but the way in which he has worded his amendment
ereates thts difficulty.

. M, Bhulabha: J. Desai Sir, may I point this out ! Perhaps it

wHI clear the position: It is trie that in so far as the amendment . mow;
ptopmpd is concerned; it 'will.take. away. from ‘the managing agents. they
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exercise of the three sets of powers there mentioned. But it is not neces-
gary to say ‘‘ except with the authority of the directors ’’ there for this
reason. In many of these cases you do find these powers not merely
delegated ad hoc, but generally delegated in the sense that it appears as
among the powers of the managing agents. And what is intended is that
they should not be included in the powers of managing agents. There
is no need to delegate anything. 1f the directors say, for instance, we
ghall issue calls or we shall refuse to transfer shares, there is no further
need for any delegation whatever. Therefore, if the objeetion .s that the
directors cannot delegate such power, it is an objection without substance
because they have exercised it themselves and there is mo occasion for
delegation. For instance, the directors may refuse to sanction a transfer,
the directors may issue a call. Then there is no point in saying that the
managlng agent may do so with the sanction. of the board of directors.
There is no point in saying that, and the object really is to safeguard the
existence of general powers conferred upon the managing agent in this
behalf, taking them away entirely from the directors, for it is so possible
%o do by means of articles. Therefore I would ask my Honourable friend
to reconsider this matter and accept this amendment.

Mr. T. Chapman-Mortimer (Bengal : BEuropean) : T should like teo
place one or two considerations before the House before we vote on thil
question. I would agree with my Honourable friend, the Law Membef.
The words are, ‘‘ issue any capital or make calls or dispose of the whole
or part of the undertaking of the company '’. In regard to both these
points, as has already been pointed out by vanous s;pea.kers, the directors
will have no power to delegate this power to the managing agent by virtue
of this very Bill which we are now passing. Tn regard to the third point,
if it is going to be taken away from the managing agent to act under
general authority from the directors—to refuse to transfer shares,—an
enormous amount of detailed work is going to be thrown on the direetors,
The usual practice in company management in a matter of this kind is
for the directors to authorise the managing agent within certain limits to
refuse to 4ransfer shares. Very often the refusal has to be on purely
technical grounds. All these have to be reported to the board and the
board will certainly not authorise the managing agent to refuse to transfer
shares except for some very technical reasons. If you are going to say
that the directors cannot delegate this power in a general way you are
going to make business extremely difficult. I oppose this amendment,

Mr. T, 8. Avinashilingam Chettiar : I beg leave of the House to
withdraw my amendment. -

The amendment was, by leave of the Assembly, m-thdraWn

Pandit Govind Ballabh Pant : There is an amendmént in my name,

No. 117, on this very sub;ect. With your permission, I' WOuId move only
this much

.. 4" That in clause 42 of the Blll in the proposed mtmn 87G, aﬁ;ar ﬂle wlord . og
-the words ' any eapital or make calls or ’ be inserted.’’

I omit the words ‘‘ dispose the whole or any part of Lhe u.ndertqblng
of the company or refuse any transfer of shares or ’’, The amendment
in’ the shape in which I have moved it is very restricted in’ scope. If
Honourable Members read” clause 87TG they will find thit a mahdging
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agent will have no power to issue any debentures. The matters covered
by my amendment are much more important than' the issuing of deben-
tures, such as the issuing of capital or making ecalls. And I think al}
business men in this House will accept that these matters should not be
Ieft to the discretion of the managing agent. So, I move that whenever
such occasions arise the directors should dispose of them, if not the com:
pany itself, and in no case the managing agents.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved : ;

‘¢ That in clause 42 of the Bill, in the proposed section 87@, after the word ¢ or’
the words ‘ any capital or make calls or ’ be inserted.’’

The Honourable 8ir Nripendra B8ircar : Sir, it is rather difficult
to adjust oneself to rapidly changing amendments. It strikes me in this
way. I have tried to put the words in the clause and it reads like this :

i 87G. A managing agent shall not exercise in respect of any ecompany of which he
i» a managing agént a power to issue debentures or any capital or make calls except
with the autherity of the directors.....?’’ : .

Mr. President (The Honourable Sir Abdur Rahim) : No, no. It
_¥ill read thus : ' '
_.“ A managing agent nhali_not exercise in respect of any eompany of which he is &

mna.gmg dgent a power to issue debentures or any capital or make ealls or, except with
the authority of the direetors.....”’ .

-'Th_e ““or” is kept there, after the word ‘‘ calls . _
‘The Honourable 8ir Nripendra Sircar : I have nothing to add. -

Mr. G. E. J. Robertson (Burma : European) : On behalf of the
‘Buropean Group I submit that such last minute amendments are really
‘very confusing and it is rather a complicated subject. Even my Honour-
able friend, the Law Member, is finding it difficult to keep up with these
Inst minute amendments. Apart from that, I really cannot see what
"difference the amendment now proposed makes to ‘the existing position.
"1t simply wants to provide that capital may not be issued or calls may not
be made without the authority of the directors......

. The Honourable 8ir Nripendra S8ircar: No, no. He has added
another ‘‘ or ’’ now.

Mr. G. E. J. Robertson : It is rather difficult to follow,

Mr. Bhulabhai J. Desai : The matter is very plain, and with great
deference, I may say that there is no confusion. The rest of the Act
is far more difficult- than this simple point. All we want is that the
managing agent shall not have the three sets of powers. _One set is

" already mentigned in 'the"section, namely, the issue of debentures. As
regards the issue of capital and the making of calls we want that they
should be reserved for directors, or, if the articles require, for the com-
pany’ in general meeting. The point is that the managing agent shall

noi get the right to exercise both these powers by a general article in

- Chiat “behalf. '

t' Bir Leslie Hudson (Bombay : Enropean) : Does not Regulation 71
«Which is now compulsory cover the whkole thing ! ’
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- . Mr. Bhulabhai J. Desai : No, it does not. It is subject to the
regulations. This is a common form of regulation—I call it article, you
will excuse my using it, because that was the original name. It still
leaves power to the compdny under an article whereby the two powers,
now the subject of discussion, could form part of the powers of the
managing agent. What we say is that that should not be so, and I
think we are right. Directors are the persons to make calls or issue
capital. There is nothing severe. 71 certainly does not cover it.

Sir Cowasji Jehangir (Bombay City : Non-Muhammadan Urban):
May I ask Pandi¢ Pant whether he has deleted the word ‘‘ or ’’ or not,
because it will make a big difference to the answer.

Pandit Govind Ballabh Pant : The amendment as it now st:mds;
fends thus : ‘‘ any capital or makes calls or ”’. The word “‘ or '’ is not
deleted. i

Mr. F. E. James : In that case we have no option but to opposé
it. ' If the words are as I understand them, then the managing agents
shall not do these things. What happens in the case of directors wishing
to delegate powers to agents ¥ We cannot possibly accept it. v

i Mr. Bhulabhai J. Desai: It is a mere assertion.

Mr, M. 8. Aney : If the section is worded like that, shall the
managing agents have the power to do these things ! Is there any clause
debarring them from doing these things. Can he do it with the authoritf
of the directors !

Mr. Bhulabhai J. Desai : I think my Honourable friend has not
understeod us, I have admitted that even with the authority of the
directors he shall not be able to do it. There is an explanation, that
there is no need for such a delegation having regard to the subject matter
of the three points. Once the directors decide to issue debentures, to
issue capital and to make calls, there is no question of delegating that

Sir Cowasji Jehangir : Mr. President, much depends upon whethee
you retain that word ¢ or ’ or delete it. I understand that the Mover of

the amendment desires that the managing agent, with the approval ef
the directors, shall make calls.

Pandit Govind Ballabh Pant : No. What I am proposing is that
the decision with respeect <o these matters should be taken by the directors
themselves. Once a decision is taken by them, the execution of the
decision will certainly rest with the managing agents. I do not want
the managing agent 4o possess the right of deciding these things. i

8ir Cowasji Jehangir: T am not a lawyer. There are two very
eminent lawyers in this Honourable House. According to me, a layman,
if the word ‘‘ or 7’ is retained, it will mean that the directors canno
make ealls except with the sanction of the shareholders. It wi meéﬁ
that they cannot issue debentures or issue capital. If that is so,.I wili
strongly oppose it. " ' X . ‘i

Mr. Busil Chandra 8en (Government of India : Nominated O
cial) : T think there is a zood deal of confusion in the minds of .members
hbotif ‘this amendment. . My. Honourable friend, the Leader of ilic Opposj
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tion, made the object of the amendment clear. The object of the amend-
ment is to debar the managing agents at all times from exercising three
powers, namely, the power of issuing debentures, the power of issuing
capital and the power to make calls. The question is whether a case has
been made out as to why the directors should be debarred from delegat-
ing these powers to the managing agents at all. As regards the first
one, there is mo trouble, because we are all agreed that the managing
#gents should not issue debentures and that too on very good grounds,
because the issuing of debentures means charging the assets of the com-
pany and that is a power which they should not exercise. As regards
the other two matters, I venture to submit for the consideration of my
Honourable friends that they stand on a different footing and I do not
think my friends can place the three matters on the same level. The
second matter, namely, the question of issuing capital we have discussed
threadbare. We discussed the same question with relation to the powers
of the directors. As I said on that occasion, any shareholder who- buys &
share in a company knows exactly what the capital of the company is to
consist of, in what class of shares it may be divided and he always knows
that there is power in the directors or im those who have the management
to call up the unissued capital to the extent which has been notified in
the memorandum. Now, Sir, the question is as to whether this should
be.limited for exercise only by the directors or whether it may be delegated
under. the power. of delegation by the directors to the méanaging agents
who after all are-only agents. of the company. ' There is-one aspect which
it appears my Honourable friends opposite have not considered. It is
tiis. A delegatiom in order to -be effestive must be by the entire board.
With all the safeguards which we have now provided about the consti-
tytion of the Board, about the attempts to make it independent of ~ the
control of the managing agents, why should we suspect that a delegation
made unless by the entire board is confident it would not be abused. That
is .the point which I want my Honourable friends to consider and I
think that if the Board unanimously choose 4o delegate such a power, it
can be taken that it has been left to the managing agents without any
clhance of its being abused. The third matter certainly stands on a much
worse footing, if T may be pardoned for saying so. The making of calls
i3 nothing but the enforcement of a liability which has already been in-
curred by the shareholders. Once he has subseribed for the shares, the
shareholder runs the risk of the calls being made on his shares. The
question is as to the time when the calls should be made. In the case of
& company under the management of a managing agent they have been
entrusted with the management, as appears from the very definition he
has the entire control of the company and is it so very surprising that the
d*rgctors_. who when they appoint them should be given a free hand to
decide if they shoald leave the question of the enforcement of a liability
which has been incurred by the shareholders to the managing agent.
I suhmit, Sir, the third one is the weakest of the lot. On the whole, Sir,
Y really want my friends opposite to answer and agree that it would really
serve no good purpose by insisting on this amendment.

.. Mr. 8. Batyamurti : Sir, I am surprised that my friend, Mr. Susil
Sen, after his return from Calenfta, shenld take up this attitude Q¥
nét ‘accenting a reasonable amendment like this. I want to deal with
 the! question . ‘of ‘delepation. “As fhe arficle will read. it will only
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mean {his that the directors cannot, under any circumstances, delegate
this power. What is the delegation my friend is thinking of ¥ 1t
may be in the actual article itself. Although the -directors may be
thcre the articles may provide that the managing agent may make calls
or issue capital. Then, there is no quistion of the directms.’ minds
being applied at any time, whereas, if on the other hand, my friend con-
templates specific delegation fromn time to time, as the Leader of th'e
Opposition pointed out, the very act of the delegation is complete for this
purpose. There is nmo need for directors to meet, except for this.
Where they will make a further call, they may generally delegate tiat power
to the managing agents, and then they go out of the picture altogcther,

and the managing agents dominate the show. I think this amendment
ought to be accepted.

Then, secondly, as regards the issue of capital or the making of ealls,
can my friends deny that they are really important matters for financini
the whole concern f Why should they not leave it to the directors them-
selves to decide these questions from time to time ¥ After all, they are
not every day occurrences. They oceur only onee in a way. If they do
“oceur, what is'wrong in asking the Directors to decide the whole question™
‘Moreover, Sir; is not the power to issue debentures never to be exereisétl
by the managing agents ¥ I do not see how the Government can ‘eod-
sistently object to equally important powers, like the issue of capital or
the making of calls, being vested in the directors themselves. Moreover,
they have already accepted the position under Amendment No. 10, that
g0 far as the selling or disposing of the undertaking of a eompany or
remitiing any debt is concerned, they ought to go to the company. So
far as this section is concerned, it will be found that all these powers may
be delegated to the managing agents once and for all by the articles.. .I

have not yet heard a single argument as to what business interests will
be affected by accepting this amendment.

My friend, the Leader of the European Group, asked a question of
the Leader of the Opposition, whether Regulation 71 does not contemplate
these things. It does not, but I take the meaning of that question is
that, so far as he is concerned, Regulation 71 contemplates these things,
and he has no objection to that

Mr. F. E. James : No.

Mr. 8. Satyamurti : My friend Mr. James says ‘‘ No ’>. I am talking
of the Leader of the European Group, but I think his question was a
bona fide question, and he asked that question for the purpose of elucidat-
ing the matter. The Leader of the Opposition answered that. Therefore, I
have yet to hear, except that they are against it, why they ought not
to aceept this position. T want to put it to the Leader of the Coengress-
Nationalist Party, my distingunished friend, Mr. Aney, as t0 why ke thinks
this power ought not to be vested solely and exclusively in ‘the directors. . ...

Mr. M. 8. Aney : I have only tried to explain the medﬁjng of :the
clause as it stands.

. Mr. 8 Satyamurti : I am glad that my friend :aceepts the position,
that. so far as these three powers ate concerned, they ecan and may ‘wel be
vested in the directors.alone. Sir, I want the House to look at the guestion
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from a dispassionate point of view. If the power to issue debentures can
be exercised only by directors and never by managing agents, even by
delegation, I say the case is stronger with regard to the making of calls.
These managing agents are not the owners of the company. Supposing
they have mismanaged the company, and they want more money, they
ean ask for it without the shareholders having any voice at all. Is it
right, Sir, that the shareholders’ representatives should have no voice ?
I put it to all shareholders here. They should think either of a general
or specific delegation. Specific delegation is an unnecessary waste of
time, because if the directors meet and decide on the 2nd of October, 1936,
to make specific calls, there 1s no need for delegating their power to some-
body else. They can straight away decide it. Similar is the case with
regard to the issue of ecapital. Sir, it scems to me that no business
interests will be affected ; on the other hand shareholders’ interests will
be protected by the directors meeting and deciding this fundamental
question. I support the amendment, and T hope the House will aceept it.

Some Honourable 'Members : Sir, the question may now be put.

Dr. Ziauddin Ahmad : Sir, I think this amendment appears to be
@ reasonable one, because the responsibility for the administration of a
.soncern rests with the directors ; they are primarily responsible for the
good administration of any company. Therefore, it is very fair that
-they should know when the capital should be increased not only in regard
to the issue of debentures but also in regard to the issue of fresh capital.
With these words, I support the amendment. -

" Mr, President (The Honourable Sir Abdur Rahim) : The question

‘‘ That in clause 42 of the Bill, in the proposed section 87G, after the word ¢ or ’
the words ¢ any capital or make calls or ’ be inserted.’’

The Assembly divided :
AYES—38.

Abdullah, Mr. H. M,

Aney, Mr. M. 8,

Aryyangar, Mr., M. Ananthasayanam.
Bajoria, Babu Baijnath.

Chaliha, Mr. Kuladhar.
Chattopadhyaya, Mr. Amarendra Nath.
Chettiar, Mr. T. 8. Avinashilingam.
Chetty. Mr. Sami Vencatachelam,

"Das, Mr. B.

Das, Mr. Basanta Kumar.
Das, Pandit Nilakantha.
Datta, Mr. Akhil Chandra.
Desai, Mr. Bhulabhai J.
Deshmukh, Dr. G. V.
Gadgil, Mr. NV V. v

‘Giri. Mr. V. W& '

Govind Das, Seth.
Hans Raj, Raizada.

‘Hodmani, :Mr, 8. K.

b PN
(LIS

Jogendra Bingh, Sirdar.

Joshi, Mr, N, M,

Kailash Behari Lal, Babu,
Lalchand Navalrai, Mr,
Mudaliar, Mr. C. N. Muthuranga.
Paliwal, Pandit Sri Krishna Dutta.
Pant, Pandit Govind Ballabh.
Parma Nand, Bhai.

Raju, Mr. P. 8. Kumaraswami.
Ranga, Prof. N. G.

Saksena, Mr. Mohan Lal
Satyamurti, Mr. B.

Singh, Mr. Ram Narayan.
Sinha, Mr. Anugrah Narayan.
Sinha. Mr, Satya Narayan.

Som, Mr. Suryva Kumar.

8ri Prakasa, Mr.

Varmra, Mr. B. B.

Ziauddin Ahmad, Dr.

NOEB—51.

Abdul Hamid, Khan Bahadur. Sir;

scott. lér A B V.. . . ) F
Nawaz n, or Nawab Sir.

Ao N Koen, Major N

Ayyar, Diwan Bahadur'R. V. Krishua.
Bsjpai, Sir Girja Shankar.

Benjamin, Mr. H. D.

Bhat, Mr. M. D.
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NOES—-conid.

- Busg, Mr. L. C.
Chapman-Mortimer, Mr, T.

Craik, The Honourable Sir Henry.
Daln.l Dr. R. D.

DeBouza, Dr. F. X.

Dey, Mr. R. N.

Ghuznavi, Sir Abdul Halim.
Gidney, Lieut.-Colonel Bir Henry.
Grant, Mr. C. F.

Griffiths, Mr. P. J.

Grigg, The Honourable Sir James.
Hidayatallah, Sir Ghulam Hussain.
Hudson, Sir Leslie.

James, 'Mr. F. E.

Jawahar Singh, Sardar Bahadur Sardar

Mukherjee, Rai Bahadur Sir Satys
Charan.

Naydu, Diwan Bahadur B. V. Sri Hari
Rao.

Nind, Mr. W. W.

l\uyce, The Honourable Sir Frank.
Rajah, Rao Bahadur M. C.
Rau, Mr. P. R

Rau, Mr. P. 8.

Robertson, Mr. G. E. J.
Roy, Mr. 8. N.

Sarma, Sri Srinivasa.
Seott, Mr. J. Ramsay.
Sen, Mr. Susil Chandra.
Sham.a., Mr. D.

Sir. Singh, Rai Bahadur Shyam Narayan.
Jehangir, Sir Cowasji. Sircar, The Honourable Sir Nripendra.
Khurshaid Muhammad, Khan Bahadur Spcnce Mr. G. H.

Shaikh, Thorne, Mr. J. A. I
Lal Chand, Captain Rao Bahadur | mottepham, Mr."G. B. F.
Chaudhri. '

 Witherington, Mr, C. H.
Yakub, Sir Muhammad:

Zafrullah Khan, The -Honourable ° B‘:r
' Muhammad.

Metcalfe, Sir Aubrey.
Milligan, Mr, J. A.
- Mody, Bir H. P.

" l(orgnn, Mr. @

. ‘The ‘motion was negatived.. .

The Assembly then adjourned for Lunch till Quarter Past Two o!
the Clock. £

The Assembly re-assembled after Lunch at Quarter Past Two ot the
Clock, Mr. Deputy President -(Mr. Akhil Chandra Datta) in the Chair.

Mr. Deputy President (Mr. Akhil Chandra Datta) : T think we
have finished Amendment No. 117. .Amendments Nos. 118, 119, 120 and
121 stand in my name. They will stand over for the present till the
resumption of the Chair by the Honourable the President.

8ir Cowasji Jehangir : Mr. Deputy President, I beg to move : .
‘¢ That in clause 42 of the Bill, the proposed section 87H be omitted.’’ :

This section runs as follows -

‘“ A managing agent shall not on his own account engage in any business whieh:is
of the same nature as the business carried on by a company under his management.” -

Sir, whenever an amendment has been suggested in this House, my
Honourabl~ friend Mr. Sen, has been pointed out as an authority, and his
report has been brought forward as an argument that the Hovse should
accept it. I propose to do the same thing. This is an amendment which
was not sugeested by Mr. Sen in his report, for very goed reusens. It
was sugeested, T believe, by the committee of experts that was appointed
by my friend, the Leader of the House, to help him to dralt this B'IL
Now, Rir, the amendment in short means that a managing agent shall not
do the same kind of business as the business of the comapany of which he
is_the managing: agent. I feel, Sir, that this will -edunse’ considerabie
inconvenience, and, what is more, it will be a hindrance to our indngtrihl
expansion, and therefore T suggest its omission. I can give you one or.two
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instances from my own experience. Take the case of a managing agent
who has also some other investments. I will take the instance of a com-
pany with which in our part of India we are most familiar, I mean a
cotton mill company. A managing agent of a cotton mill lends his own
money—it has nothing whatever to do with the company of which he is the
managing agent—on a mortgage of another cotton mill. That cotton
mill company is not able to pay off the mortgage, and the next thing that
he may have to do is to take possession of that cotton mill. I am not a
lawyer, and I do not express any opinion whether under this section he
ecould be a mortgagee in possession. I have consulted some lawyers, and
I have been told that there is nothing to rrevent him from being a
mortgagee in possession. Bul after that, the next stage is that he will
have to buy up the mill. Then he becomes the owner or the proprietor
'of that mill. There cannot be the slightest doubt thai he cannot be the
proprietor of a mill while continuing to be the managing agent of a com-
pany which runs another mill. Well, Sir, under those circumstances,
mhat. is going to happen ? I presume, the only alternative for him is to
convert the mill which comes into his possession into a limited company,
‘but that cannot be done immediately. Some time must elapse. That is
one instance,

. Then there are gentlemen who do the business of selling agents ; they
‘sell cloth. I know of some cases where these selling agents, very big
busiiness men in themselves, are also managing agents of cotton mill com-
-panies. Under this clause they cannot be both. Either they give up
their business as selling agents, or they give up being managing agents.
of a cotton mill. The business of a mill company is to manufacture and
sell cloth. Well, if there is a person who is a selling agent, viz., who
‘buys and sells cloth, he is also doing the business of a managing agent
of a cotton mill. Under these circumstances, I am advised that wunder
this section it may be held that he cannot do both businesses.

Then take an investing ecompany. I am again advised that if a man
is the managing agent of an investing company, it will be very difficult
for him to be the managing agent of any other company. These are only
a few instances which T give from my personal experience in my part of
the country. They may be multiplied by others ir this House with
experience of other parts of India. I believe the same would apply to
a jute mill. It will also apply to many other industries.

. The object of this Bill is not to hinder the expansion of industry in any
way but to so control it as to see that the managing agency system, that
has been abused in the past, will not be abused in the future. It is a very
tall order, but that is the aim and object of these clauses—not to hinder
them in any way, not to hinder the expansion of trade or industry, but to
see that industry is carried on in a way beneficial not only to the country
itself but to the managing agents themselves and to the shareholders. I
verture to suggest to my Honourable friend, the Leader of the Ilouse, that
this clause is not conducive to fulfilling the principle I have just laid
down. T contend that it will be a hindrance to the expansion of industry.
Tt has been said over and over again in this House by all sections that there
are comparatively very few men in this continent of India who interest
themsSelves in industries. There are fewer still who can promote new
industries : and therefore those who are already interested in industry are:
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more likely to promote other industries than those who have up till now
bave had no interest in an industry. Now, you will prevent all these
persons, already interested in industry, from helping to expand and enlarge
the sphere of industry all over the country. Well, Sir, under these eir-
cumstances, I will not enlarge very much more upon a good cause, to what
appears to me to be a tired House. And may I appeal to the Honourable
the Leader of the House (An Honourable Member : Appeal to the Leader
of the Opposition) ; I will content myself at present with appealing to the
Leader of the House and I trust I shall have the sympathy of the Leader

of the Opposition in the amendment I have moved. I place it before the
House for favourable consideration.

Mr. Deputy President (Mr. Akhil Chandra Datta) : Amendment
moved :

‘‘ That in clause 42 of the Bill, the proposed section 87H be omitted.’’

Mr. Bhulabhai J. Desai : Mr. Deputy President, I quite agree that
the Honourable Member appealed to another corner of the House. He
fully realizes that he wants this omitted in order to meet what he himself
described as a single, possible, hard case. (Sir Cowasji Jehungir : ‘I
mentioned two or three.”’) Well, so far as I am able to appreciate them,
they fall in the same category ; I may be wrong. The case that he men-
tioned was a case something like this, that a person who is the managing
agent of a company happens to have lent himself to another company an:l,
therefore, either as a mortgagee in possession or as a debenture-holder he
is—normally he would not do it if he can help it,—in the ordinary
language of commerce, landed with this particular mill on his hands : and
if legal opinion has any value, I can assure him that the classes of case
that he thinks of are not at all hit by this section, but, for fear that they
may possibly do so, you are destroying a very salutary provision of the Act
The provision of the Act is

Sir Cowasji Jehangir : May I interrupt my Honourable friend 1 I
said that at first he is the mortgagee in possession, and T expressed doubls
mwyself whether it fell within the mischief of this seetion. Then, after
beconing the mortgagee in possession, he has become the owner. That is
the next step, he has become the proprietor.

Mr. Bhulabhai J. Desai : My friend only satisfies me and the House
that the case is becoming narrower and narrower still, because so long as
I resolve his doubt to the stage of being the mortgagee in possession and
as such the managing agent, he concedes me grudgingly the possibility that
be may not be hit by this but he then says, ‘‘ the court may pass a decree ”,
and then says he, ““ possibly he may be the purchaser and nobody else ”’,
then ‘‘ possibly he may still want to run it on his own ”’. Therefore, a.l
you go further and further, you see how less and less are “the posmbllmec
fer which he wants to make a law. It is therefore not. right, f8r cases of
this character which are hardly likely to arise and which can be easily met
and of which the instances must be extremely few, to destroy ihe salutary
principle in 87-H. And here T won’t even speak for myself, though,
generally speaking, my mind, T may honestly confess, works more on what
I conceive after due deliberation to be right than in the direction of quoting
twenty or thirty or fifty opinions in mv favour. But as the custom here
stands, 1 may point out to the House that practically all the Charibers of
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Commerce have accepted the principle of 87-H, as it now stands and
what does it say ? 1t only says tms that, while you are managing agent
of one concern, you may not on your own private account have a competing
bu:ziness, and I do not wish to take much time in order to tell the conse-
quences of this sort of conflict of ‘‘ interest ’’ and ‘‘ duty "—generally,
as we know, the ‘‘ interest ’’ is advanced and the ‘‘ duty ’’ is sacrificed.
It is only human that it does so happen and I therefore do ask my friend
to consider again whether he would really insist on destroying a good
section for saving a possible hard case.

Sir Leslie Hudson : Sir, if I heard my Honourable friend the Leader
of the Opposition aright just now, he said that the majority of the
Clhambers of Commerce were in favour of 87-H. My reading of the
opinions sent in after circulation of the Bill is, bowever, that practically
every Chamber of Commerce, Indian as well as European, was definitely
against the provisions of 87-H, which were variously described as imprac-
ticable and unnecessary. The Select Committee themselves had the
greatest diffieulty in framing the present sub-section in the Bill and the
Select Committee themselves found it extraordinarily difficult to clarify
tune section, and I contend that the result is still a very unsatisfactory solu-
* tivn. It is vague and ambiguous. The section as framed in the Bill before
the House would leave managing agents in the position that a managing
agent would contravene these provisions if he happened to carry on for
his own gain any business of any description which was similar to that of
uny part of the company for whom he is managing agent for any part of
tnat business. I contend that the section even now is so vague and
ambiguous that it could only lead to controversy and extensive litigation.
The term used ‘‘ they are not of the same nature as ’’ could be interpretcd
by the courts in such a manner that there would be restraint of trade, and
thav was definitely not the intention. (Ironical Laughter from the Oppo-
sition Benches.) It would be so......

Mr. Bhulabhai J. Desai : T have never known this theory advanced
before, where a competing business is prevented

8ir Leslie Hudson : Take certain firms whom my Honourable friend
knows as well as T do, where ihey have businesses which may include the
managing agency of a cotton mill and whose business may also include the
importation of cotton piecegoods from overseas.

Mr. Bhulabhai J. Desai : That, I think, is wrong.

8ir Leslie Hudson : After all, the trade of this country is not to be
entirely, for the present .at any rate, enclosed within the very high tariff
walls in which'it has 'be‘in surrounded. After all, there must be some
bunsiness with outside countries and there must be some exchange of trade
with outside g_.:puntries.

Mr, Bhulabhai J. Desai : We are only trying to break the rigours
of monopoly.

Sir Leslie Hudson : There is no monopoly about it at all. I still
contend that a provision of this sort is going to put a restraint on trade
end that in this country or in any other country this is not a publie policy.
I sirongly urge the House to accept the amendment moved by my Honour-
able friend, Sir Cowasji Jehangir.
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¢+ 'Mr. M. 8 Aney: I think that the provision as it stands looks no
doubt very salutary but-I teel one or \wo dounts and 1 beueve either wny
Honourable friend, the Leader of the Opposition, or the Leader <f ihe
House, will help me in clearing those doubts. Kirst of all, I want to know
whether a person who has got certain business alreaay In existence wul be
debarred under this clause from becoming a managing agent of anoiber
toncern ? '

The Honourable 8ir Nripendra Sircar : No.

Mr. Bhulabhai J. Desai : He can be a managing agent of as many
concerns as he likes on his own account.

Mr. M. 8. Aney : Section 87-H says :

‘" A managing agent shall not on his own account engage in any business which
is of the same nature as the business carried on by a company under lns management. *?

Now, he has on his own account a business already in existence. For
a similar business a company is started of which he wants to be a managing
agenl. Now, when business on his own account is already in existence,
would the existence of that business come in the way of his becoming a
managing agent § s
Mr. Bhulabhai J. Desai : Yes.

Mr. M. 8. Aney : Why this clause should not be a bar in the case of
other conecerns ? ' .

Mr. Bhulabhai J. Desai : It is a bar.

Mr. 8 Satyamurti : Sir, I am surprised at the courage of some of
thes¢ managing agents here, who are trying to take away from this BiH
even such a modest provision as is to be found in 87-H. Their appetite
seems to grow by what it feeds on. Thanks to the somewhat accommo-
dating nature of the Government, I see the managing agents are at their
old game again. After all, what does the section say ? It simply says
that a managing agent shall not, on his own account, engage in any business
which is of the same nature as the business carried on by a company under
his management. We have been told all these days that these managing
agents must have their contract respected, their remuneration respected;
and they must have at least 20 years becaunse they are people who combine
in themselves ability, efficiency, sacrifice and what not, and without tnein
the industrial development of the country will come to a standstill. Now,
Sir, this section simply provides that if a managing agent is paid a hani-
some remuneration by the company for giving all his time, his energy, his
talent, and his capacity, he ought not to have a competing call on all these
great and enviable qualities of his by another company which he is carry-
ing on on his own aceount, and which does the same business as the business
carriedl on by the company under his management. My Honourable friend,
the Leader of the European Group, is always restrained in his language,
but today he has beatén his own record by saying that this section is a
¢ restraint on trade’. T think somebody has been pulling his ies. I ean-
not understand that anybody can reasonably say that this section is any
vestraint on any trade whatever, except the trade of managing agents.
Barring that, there is not a single trade which is sought to be eoversd by
this seetion. Then, my Honourable friend gave an example which I think
iz conclusive the other way about. Supposing a firm or an individual is
A managing agent to a cotton manufacturing concern. Supposing, at the
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same time, he carries on on his own aceount the import of cotton piece-
aods. My Honourable friend went into the question of this country
ving to import articles. I shall not join issue with him on that matter
pow. Assume, we have got to import cotton piecegoods, is it right, I put
it to the Honourable House and also to the Honourable the Leader of ihe
House, that the managing agent should simultaneously seek to manage a
company whose business is to manufacture and sel]l cotton textile goods
gt the same time import foreign textiles on his own account ¥ What will
be his interest, and what is his duty ? His duty is to see that the factory
or the mill of which he is the managing agent makes the greatest possible
profit, sells in all the best markets, and tries to capture as much of the
market as possible. On the other hand, all the time on his own account he
is engaged in the importation of cotton textiles. Does it require very
great imagination to agree with me that that is bound to affect the interests
of the company of which he is the managing agent ?

8ir Leslie Hudson : No.

Mr. 8. Satyamurti : The managing agents can do anything, and
noliody will suffer.

8ir H. P, Mody : The managing agents can do no harm,

Mr 8. Satyamurti: I am glad to be told by my Honourable friend
that the managing agents can do no harm. The King, the Pope, the Gov-
ernment of India and the Managing Agents ean do no wrong. But I think
that statement is its own condemnation. It seems to me, being a humble
tayman, and I am glad I am supported by the Leader of the Opposition in
this matter, that, so far as the language of this section goes, it prevents
an evil which is obvious on the face of it, and which ought not to be allowed
to continue. I, therefore, hope that the Government will not encourage the
managing agents by aceepting this amendment but will put their foot down
g0 that the managing agents may not go on moving similar amendments in
the future.

Mr. Sami Vencatachelam Chetty (Madras : Indian Commerce) : Sir,
I quite agree that in matters like this, there is a likelihood of the position
of a managing agent being misunderstood. It looks to me quite reasonalle
to suppose that if a managing agent has got a textile mill under his control
and he is also an importer of foreign piecegoods, that the interests of both
should apparently conflict. But T am afraid we will be upsetting the
trade and the business in several lines of articles if we were to conclude
all at once that in all these matters there should necessarily be a conflict
of interest and duty. I do not think in all cases it should be considered
that there would be conflict of interest and duty. As a matter of fact,
businessmen think of starting indigenous manufactures having had
experience im the line of imported goods. They originally started as
merchants in imported piecegoods, imported paints, imported hardware,
imported steel, imported cutlery and all similar goods. Then, they
began to realise that there was so much of demand and that these articles
could possibly be manufactured in this country with the necessary capital
and co-operation and also the help from Government by way of protec-
tive duties. Thus it is they feel encouraged in the starting of manufacturing
industries. Bu¢ if the prohibitive amendments are accepted, the moment
tbey begin to organize the starting of a factory or an industry. in order to
compete in the article in which they were originally trading, they have

L356LAD c
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‘got to stop the importation and give the go-bye to their business and
spectlate upon the possibility of the success of the new venture that they
are undertaking. That seems to me a definite set back to the growth of
the industries and manufactures in this couniry. Moreover, I am glad
that my Honourable friend, Mr. Satyamurti, has stated the very question
of piecegoods trade. But it is in that one trade there can be the ieast
conflict of interest and duty. If I may explain the matter by way of
illastration, there may be certain lines, certain varieties of cloth that the
mill over which one is the managing agent would manufacture, whereas in
rezard to other varieties of cloth, you might conveniently import...... '

Mr, Bhulabhai J. Desai : That is not competing business.

Mr. Sami Vencatachelam Chetty : I am glad, but according to wy
Ilonourable friend, Mr. Satyamurti, it is competing business and he nas
staled that to be so. He gave that very illustration.

Mr. 8. S8atyamurti : It may be that the courts will decide.
8ir Cowasji Jehangir : More work for lawyers.

Mr, SBami Vencatachelam Chetty : One has to spend money on
lawyers for these things. That seems to me a thorough misunderstanding
of the position. Moreover there are numerous cases of commerecial firwus
whio are both managing agents of manufactures in this country and also
simultaneously commission agents in respeet of goods which are imporicd
from outside. Generally in the piecegoods business of which mention has
heen made by my Honourable friend, Mr. Satyamurti, these importing
firms more or less act as indentors for those customers who want to indent
goods ; they get the goods for them .and pass on. That does not affect, so
far as the existing mills are concerned, the interest of those mills. On the
other hand in several cases, both businesses, both of the imported and the
indigenous manufacture, are going on very amicably and complementary
to each other. In regard to the various trade agreements which we are
now entering upon with other countries, we make it a necessary condition
that Japan may import certain varieties of cloth whereas India must be
given the choice of manufacturing certain other varieties without being
competed by Japan and in that case my Honourable friend, Prof. Ranga,
wovld very rightly ask for a similar guarantee as regards handloom
weavers.” Is it suggested that if a managing agent is the managing agent
of a manufacturing concern of piecegoods that he should not be allowed
to deal with handloom products ? That seems to me a definitely
reactionary proposal. As a matter of fact, this matter has been, as huas
been reminded, thoroughly discussed in the Select Committee and I quite
concede that it is very desirable that the managing agent should not
embark upon a venture which would directly come into conflict with the
concern of which he is the manager. For instance, if he’is the managing
agent of a textile mill, he ought not to run a textile mill of his own in
order that these goods might not come into conflict with the products &f
the mill of which he is the managing agent. T think all other amendments
in respect of this would either give more liberties to the managing agent
or unduly restrict the reasonable position which the managing agents are
now oceupying. For instance, if I may anticipate the amendment which
the European Group has given notice of, namely to add ‘ and is caleulated
to prejaflice ’, even that phrase seems to me to cut both ways. It is just
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possible that a business might be considered, even though it is not actually
prejudicial, to be calculated to prejudice. This will lead to unnecessa:
litigation. Sir, while opposing the amendment of my Honourable irie:{f
Sir C:l:v:isji Jehangir, I would say that the existing provision be left
untou .

The Honourable Sir Nripendra Sircar : Sir, I think the Leader of
the Opposition was contradicted by my Honourable friend, Sir lL.eslie
Hudson, when the Leader asserted that the Chambers were in favour of
a provision like section 87-H. It is quite possible that my IHonouralle
friend, Mr. Desai, has put it in a slightly wider form than the opinicns
Jjustify. But I will leave it to the House to judge what is the opin:on
of the Chambers from what I am reading. This is what the bengal
Chamber of Commerce says :

‘‘ The new section introduced by the Bill, the new section 87H appearing in clause
85 as drafted apparently prohibits a i 4 agent from acting for more than one
company carrying the same type of business.’

I stop here for a moment. This criticism was direeted and rigl.itly
directed to the draft as it then appeared which prevented a managing
agent from running two companies. Sir, that criticism has now no

force. Now, let me proceed :

‘¢ This clause so obviously destroys the existing managing agents contracts and
prohibits future eontracts and apart from anything else is contrary to the achievement
of the greatest economy that the Chamber must strongly oppose it.”’

All this is directed to the fact of the managing agent being pre:
vented from running two companies. I would like to draw the attention
of the European Group, to what they proceed to state :

‘ The Chamber trusts however that the intention is merely to prevent managing
agents themselves from competing with a company which they manage, a prineiple to
which the Chamber takes no exeeption.’’

I would ask my Honourable friend, Sir Leslie Hudson, to say whether
the Bengal Chamber of Commerce has not approved of the principle of
section 87-H as it stands. I shall have some observations to make about
improving that section, to which I shall come later on. Se, it is obvious
that the Bengal Chamber of Commerce is saying that as you have
drafted the provision it prevents some managing agents from running
two companies ; to that we strongly object, but the Chamber trusts that
the inlention is to prevent managing agents from competing with a
company which they manage, a principle to which the Chamber takes
no exception. Therefore that has been approved, the principle under-
Jying this section has been approved by the Bengal Chamber of Com-
merce. I have got o make some submission later on about the drafting
of this section' Now lét ‘s take the Bomhay Chamber of Commerce.
They strongly dppose 'this section and the opposition as we know was
due mainly to gle fact that the provision as drafted prevented the
managi%g agent from running two companies. The Chamber says :

‘¢ My Committee strongly opposes this section.’’

Then, they proceed to say, why it is not desirable that the managing
agent should not run two eompanies. I need not tire the House with
L356LAD c2
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that becamse that has gone out of the section altogether. Thes, it pre-
e 0. 88 :. : R
1% My committes: caunot- bring themselves to believe either that it is the <intentior
of Government to introduce legisiation of this nature or that Government would seek
this very inappropriate method of doing it. The intention underlying this clause ig
presumably to prevent a managing agent diverting to himself the profits which should

properly adcrue to the company. With this my committee are in sympathy, but they
do not feel called upon to suggest a redraft,’’ '

Now, Sir, what does it mean. The Bengal Chamber of Commerce
s3ys this is an admirable principle and all that they want is that the
managing agent should not be prevented from running two companies.
That, Sir, has now gone.. We have not suggested that. The Bombay
Chamber of Commerce although they would not help us with a redraft
they accept the principle that the managing agent should not on
bhis own account make profits from business which competes with the
business of which he is the managing agent. Therefore, Sir, I think my
Honourable friends of the European Group are rather incorrect in say-
ing that the Chambers have opposed it. It is quite true that they
opposed, and vehemently, the part of our provision which no longer
appears in the Bill. But, as I have said, I have certain observations

to make about the drafting and that is this. As we have drafted it in
the Seleet Committee, it runs like this :

'¢ A managing agent shall not on his own account engage in any business which
is of the same nature as the business carried on by a company under his management, **:

Therefore, the only description is that the rival business should
not be of the same nature. Obviously this is not a happy draft, and for
this reason. To give an illustration, supposing a managing agent has
his own business in, let us say, making bricks at Tinnevelly in Madras
where he supplies bricks to local people who want it ; and supposing
a company is being run in Assam and they do exactly the same kind of
business, namely, making bricks. Obviously this will be hit by this see-
tion because their business is of the same nature. That is not our inten-
tion. The intention of the Select Committee really was—at any rate
I speak for myself,—that managing agents should not on their own
account start a business or be eungaged in a business which may be a
source of danger to the business managed by them, by reason of cempe-
tition. I would therefore suggest to the House, in spite of what my
Honourable friend, Mr. Chetty, said, that they should not agree 4o the
complete deletion of §7H, but that they would favourably cons.der
amendment No, 125 when it comes on later to which I will draw the
atlention of the House. It says :

¢ That in clanse 42 of the Bill, in the proposed section 8AH, after the words.
¢ which is of the same nature ’ the words ¢ and is ealeulated to. prejudice * be inserted.”

Possibly No. 126 would be still more favourable to ménaging agcnts
H i B

I should like to hear what is the fear of the managing agents if n§

- 8 matter of fact they are prevented from on their own account ruuning
a business which ‘will directly compete with the business of which they

are managing agents. So far as the illustrations which haye been given

b'y. my Honourable friend, Sir Cowasji Jehangir, are concerned, I do not

‘think that any of them will be touched by this section if this precaution
"ig added.. And' I do not think anybedy: will dispute: that as a matier of



fact it is not the right principle that the ageéit should be ‘allow¥ll - 'to
Ctompete with the business which he is managing with his own private
business. Therefore my position is this, that T hope I shouwtd not ke
asked to make up my mind as to whether I should either oppese or
support 87H as it stands. My sttitude is that the principle of 87H ought
to stand but the language should be improved #nd I therefore shgyumet
to my Honourable friends here....... ' '

Mr. M. A. Jinnah : With the addition of the words ‘‘ caleculated to
prejudice ’’ ¥ That would lead to all sorts of difficulties.

The Hotivurable S8ir Nripendra Sircar : Yes, I quite agree that in
disputed cases the court has got to decide it. But as it stands it is
much wider. All that has got to be proved is that the two businesses
avre of the same nature. We have not used the words ‘‘ competing
busineéss ’’ at all, and one business ‘may not be caienlated to prejudice
the other. Tt may mot be competing with the other, but yet that is
roped in by the language of 87TH. That is my fear. I quite admut my
Tlonourable friend, Mr. Jinnah’s point that even if 'you put the words
*¢ calculated to prejudice ’’, that does mot remove the difficulties, and
3f sirch a sitttation arises that the matter has to go to tourt, ‘the court has
%o decide on the evidence, on such evidence as it has, having regard to
the locality in which the business is carried on, the nature of the busi-
thess, the quantity of goods they supply, possibly the nature of the
consumers, and so on. All those have got to be taken into comsidcra-
tion. But if some other way could be found which would be eveu an
improvement on amendment No. 125, 1 need hardly say that I shall stil]
more gladly accept it. But my point now is that 87H as it stands
should not be supported and it should be limited by the words appearing
in amendment No. 125 or some other more suitable form of words whi¢h
ean be suggested from any part of the ITouse. That is my position.

Pandit Govind Ballabh Pant : Sir, T have always held that there
should be no limit to the number of direetorships that
a man can hold, T am also of the opinion that there
should be no limit to the number of managing agencies that any com-
petent and efficient firm may hold. But at the same time T believe that
it is against public policy to allow any man to engage in a competing
business on his own account, when simultaneously he has to run another
business as an agent on behalf of a principal. That would be against
the very elementary canons of business morality. Now, I may inform
Honourable Members of this House that the clause that is under dis-
wassion in substance agrees with the provisions of many of the articles
of respectable companies like the Tata Steei Company. In the agree-
ment of Messrs. Tata and Sons with the Tata Stecl Company there is a
ﬂ;ovision to the effect that the managing agents will not engage in any
‘business competing: with the business of the prineipal coneern. And I
Yope Sir Hemi Medy will bear me out that even in a respectable con-
-.b'e_rn‘-lik'e fRat, ‘run 'by persons of supreme reliability and dependability
‘W Mewsrs: Tatd and Bons it-is considered desirable and necossary thut
e ‘agredinent - should eentain & provision to.the effect that ..the
Wintth S FeReh Wil :not enpage in business ‘eompeting with the Lwi-
Pidwd-whish they Bave o dondnst in: their capasity of managing. agents.
Vbt stsbindl 861115 66 be & eonclusive argument as to: why:the.lew shonld
make a provision of this type: :Now, I will remind Honoursble. Meve-

3 P.M,
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bexs of the language of the original clause in the Bill as it was intro-
duced.. Section 87H in the original Bill ran as follows : o

¢t A managing agent shall not, whether directly or as managing agent for another
person, engage in any business which is of the same nature as, or which is of such a
nature that, it directly competes with the business carried on by a company under the
management of such managing agent.’’

Under it, the managing agent of one concern was debarred from
acting as managing agent on behalf of another concern where both
were run on the same lines and both worked towards the same ernd.
That was really a provision which went beyond the requirements of the
case and might have injured the growth and expansion of industry.
This has been now restricted to this extent that a managing agent is
debarred from engaging in business on his own account and for his
own personal benefit, where such business is of the same nature a3
the business carried on by a company under his management. If the
preseni clause is wider than the original clause, I think the responsibi-
lity rests on Sir Homi Mody and other representatives of industry in
ihe Seleet Committee. They wanted these words to be omitted, ‘‘ which
eompetes with the business carried on by a company’’ and it was with a
view to accommodate them that these words were deleted. I personzlly
think that they were mistaken for by omitting those words they have
enlarged the scope of restriction, and I suggest that those words he
again restored. The clause will then run thus :

¢‘ Which is of the same nature as and directly competes with the business carried
on by a company under his management.’’

This language is, I think, better and clearer than the words ‘‘ cal-
culated to prejudice ’’ which is a very vague expression and may be
interpreted in various ways by various people. I quite agree that if a
brick kiln is started in Bombay and another in Calcutta by the same
firm of managing ‘agents, there can in the ordinary course be no com-
petition between the two.

8ir Cowasji Jehangir : Why not ¢
Pandit Govind Ballabh Pant: Ordinarily, bricks if carried from

Bombay to Calcutta will have to pay so much in the form of freight
that it will perhaps exceed the local price of the bricks themselves.......

8ir Cowasji Jehangir : Why do you take brieks ¥ Take a cotten
mill. 1f you have a mill in Bombay and another in Calcutta, they will
compete ? :

Pandit Govind Ballabh Pant : If they do, then the man must not do

8ir Cowasji Jehangir : That is exactly the point.

Pandit Govind Ballabh Pant : But my point is this :that if he can
carry on business without injuring the interests of the.company which 4
he manages as a managing agent, I would not stand in his way. If
there is a real ‘eonflict, then 1 would certainly like such contracis and
such sort of employment to be barred. But I am.prepared to emrif;"
the position and to introduce necessary words to. guard against the possl
bitity ‘of managing ageénts being “prevented -from .engaging in. business -
which deés rot really compete with their-work as managing-ageuts.-d-
supdest- that the clamse-whonld be retdined:: .. ... PR Py S ST
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8ir Oown.aji Jehangir : May I ask what thé Honourable Member
means by ‘‘compete '’ ¥  There are two mills in Bombay under the
same maenaging agent : he.is -the proprietor of one and the managing
agent of the other, They are not really competing in the sense in wkich
my Houourable friend uses the word.

Pandit Govind Ballabh Pant : It depends on the counts, on the
quality and the nature of the cloth manufactured by them. If one
produced only cloth of 10 counts or 12 counts, and the other eloth of
between 50 and 60 counts, there is not much competition : but if both
turn out cloth of the same quality, say, between 10 and 20 counts ihere
is obviously competition between the two : and if for example, the
season is slack and the stocks are lying idle my own apprehension is—-
and if I were a businessman—which luckily or uuluckily I am not~—I
would be inclined to dispose of my own stock first in a slack seasun,
before selling the goods that I held as en agent. T need not elaburate
my argument, This is obvious enough. T am trying in fact to heip the
Hcase in arriving at some suitable form which, while preserving the
prineiple of this clause, would not at the same time tend to restrict
unduly the managing agent in the pursuit of new fields. [ do not want
to stand in the way of his expanding his business, if it does uct in
reality confliet with his duty as an agent.

NMr. M. 8. Aney : There is already an amendment to that eflect
under No. 126 by Mr. Satyamurti : it is precisely in the terms in which
my Honourable friend, Pandit Govind Ballabh Pant, has suggested.

Mr. T. Chapman-Mortimer : Sir, I rise to support the amendment
of my Honourable friend, Sir Cowasji Jehangir. We have heard the
Honourable the Law Member quoting the Bengal Chamber of Commerae,
and if T may, I should just like to repeat what the Chamber have said :
They said that they trust that ‘° the intention is merely to prevent
managing agents themselves from competing with the company ’’. Now,
as I understand it, the law of ageney, quoted by my Honourable friend.
Mr, Govind Ballabh Pant, makes it impossible for an agent to do auy-
thing which would deprive his principal of commission legitimately due
to him ; and in these circumstances the clause as it now stands simnly
is putting into some vague language what in fact is the law, namely,
that an agent cannot take secret commission or any other kind of
commission which should legitimately go to his principal : but as the
clause is now worded—and that is what we have got to consider in this
House—it is so vague that it may rope in all sorts of people who do
perfectly legitimate business on their own behalf without in any way
meaning to hurt the company under their management It has been
suggested that if the words ‘‘ calculated to prejudice '’ are introduced
or if the words ‘‘ or which is of such a nature that it directly competes
with ’’ are inserted, this clause as it stands would be improved. I
submit that that. will not be the case. It is omly improvement to this
extent, that.it will enable people to fight the case out in court. You
cannot conduct business on those lines : if you have got to go to court,
or still more, if you. are liable to be. taken to eourt for everything you
do, it becomes praetically .impossible to. de any reasonable business. a{
all;; because quite gpart from the faet that.you have to waste a greaf
deal of money, on Aegnl expenees and, Jawyers’ fees, you .have also:to
waste & . deal of time ;thhn .might, serious.y jeopardise the wel-
foniof; mnm Fhat. we.have now ta: eonsider. is . whether .this
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elause as it .is worded or even as amended by my Honourable friend,
Mr. Satyamurti’s amendment, will in ‘effect be of any use at all. 1
gubmit it will not ; for this reason that if my Honourable friends will
look at the clause they will see it says : ‘‘ A managing agent shall not
on his own account engage in amy bustness which is af the same nature
as the business carried on by a company under his management ’’. Now,
1 have before me a memorandum of a newly started company. Obviously
if u matter of this kind is taken to court, the court will say ‘‘ What iy
the business of the company ?’’ and the first thing they will do is to
find out from the memorandum of essociation and the articles what the
bueiness of the company purports to be. In this particular memorandum

that I have before me, among other things the business of the company
iy as follows :

‘* To carry on the business of insurance of every description "

I may say that the company is a ¢company that is called the Safe
Deposit Company, but it contains in this memorandum a clause which
rcads as above. It contains another clause :

‘* To acquire and undertake the whole or any part of the business, property and
linbilities of any person or company ecarrying on any business which the company is
authorised to carry on or possessed of property suitable for the purposes of the
¢ompany.’’

That is a very wide clause. It appears in this memorandum. If
the managing agent of that company does any of these things, that is to
say, undertakes the whole or any part of any business of any person or
company carrying on any business—I submit that these words are so
wide and this clause as it is now framed is so wide, that if it is going
to mean anything, ordinary business will be so surrounded by hampering
restrictions from beginning to end that you cannot conduet business in
any shape or form on these lines. (An Honourable Member : ‘‘ Oh.”’)
My friend says ‘‘ Oh '’ : probably he is not a business man—he is pro-
bably a lawyer | Take again another clause of this memorandun:—
‘“ gell, let, exchange or otherwise, ete., ete., shares, debentures or securi-
ties ”’.  What is to be the position of the managing agent of a company
in such a case or in the case of a company which is solely, for example,
an investment company ? If he buys Government paper, if he buys
any shares, it may some day be brought up against him by some menber
of that company that the managing agent has been carrying on busi-
ness against the interests of his own company. As the clause now
stands, he does not have even need to say that. If he merely says that
the managing agent has been ocarryihg on'’business ‘‘on his own
account ’’, that will do under the clause as it now stands. ¥ subrhit that
gort of thing is hopelessly bad law. We are all agreed in principle
that it is n thoronghly bad thing for any managing agent, or for that
matter, any director, or any mahaging director, or any member of &
company, t0 earry on business whieh is dishenest in that he is pbusibly
baying jute or cotton and then when things.go wrong, debititig-ihe corr-
pany, and when they go right, appropriating’the profitd to Himseif. - We
all Imow that under the law ef agenty Ke''can “be “pt & ‘toduy

Withowt this igmm ﬁ:ectiua‘;:v'g@%?gag%ﬁnuﬁ; ‘Pt
2Oy patly, it G-t by ¥ Uy la ingt’ Wigehl wn§
mwg& ed! 2 thingod IV (HAE WIRSiATReREtEly 3& 1f°u£l|i



W THE INDIAN oM AN {AMENDMENT) BILL. oy

to instant dismissal. I submit that the elause as it ‘stands, or even as
Amended, a& suggested by my Honourable friend, the Law Member, or by
y Honourable friend, Mr. Satyamurti, will still be so vague and so
wide ‘as to be definitely ome which will hamper trade and be in resiraint
wf trade as my Honourable friends have said. I support the amend-
ment of my Honourable friend, Sir Cowasji Jehangir. '

- Mr M Ananthasayanam Ayyangar : If provision in a similar statute
with respect to a similar transaction can be of any use, 1 can suggest
that a reference may be made to a similar provision in the Indian
Contract Act under seetion 259. No doubt, there is a separate Partner-
ship Act which has come into existence, but the thing is the same.
Bection 259 runs as follows :

‘¢ If a partner, without the knowledge and consent of the other partners, carries
on any business, competing or interfering with that of thé firm, he must account to the
firm for all profits made in such business, and must make compensation to the firm for
any loss occasioned thereby.’’ )

Each partner is an agent of the other partners and all partners are
agents of the firm. Therefore, the position of managing ageni with
respect to the company is practically on all fours with the relationship
¢f ope partner to the other partners or of all the partners jointly and
severally to the firm. Therefore, if, instead of the word ‘‘ prejudice ’,
the words ‘‘ any business, competing or interfering ’’ are used, the
difficulty will be solved, If those words had given rise to any difliculty,
ihe same difficulty may also be continued in this Bill. But so far as I
am aware, it has not led to any difficulty. In cases of this kind the
vourt has also to go into this matter whenever a dispute arises and find
out whether in respect of a particular transaction or a series oi tran-
saclions the business was competing or interfering. So far as human
ingenuity allows, we can try to be absolutely specific with respect to
tne language used, but having regard to the nature of the transaction
vume amount of doubt and diffieulty always arises. Therefore, I would
suggest that the words ‘‘ competing or interfering with ’’ may be used.
I would also refer to section 27 of the Contract Aet. This is an answer
to the very valuable remarks that have come from the lips ol -the
Honourable Members of the European Group in respect of the restraint
of trade. - The section says :

‘‘ Every agreement, by which any one is restrained from exercising a lawful
profession, trade, or business of any kind, is to that extent void.’’

But there are exceptions. One is :

‘¢ Partners may agree that some one or all of them will not carry cn any businews
other than that of the partnership during the comtinuance of the partnership.’’

Anotlher one is:
*SParfners may, upon;or in anticipation of e dissolution of the partnership, agree
m‘; some or all gf them, will not. carry on & businées similar to that of the partmer
The language of section 259 is ‘‘ competes or interferes wilh such
businers '’;;that is, the business of the partnership. Either the are or
the other may be used. To give an unrestricted right to the manacing
: -wt_._tg caxry pm business: on his own accoynt. will lead to a lot of com-
ication. ‘The.menerel law .relating to.agency ought not.to by abre-
rdamages on, gecoput of

gated by this. If the company wants to ¢
a suit for compensation

-‘the ¢ompeting business the general law per]!ﬁg
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or damages. We should not give scope. for such competition lest i
might involve the company in a lot of litigation. Therefore, I suigest
that the words “*  competing or interfering "’ may be used. Then it will

read like this : ‘‘ carries on any business competing or interferiug with
that of the ﬁrm ",

The Honourable 8ir Nripendra Sircar : May I put a question to my
Honourable friend if he will allow me ¥ Having regard to what he has
said, is there any_ objection to his taking amendment No. 126, provided
the word is changed into ‘“ and > ¥ In that case two conuitions
bave to be comphed with, that is, the business must be of the same

nature and it must also dlreetly compete. Has my Honourable triend
{ny objection to that $

Bome Honourable Members : No.

Mr. Deputy President (Mr. Akhil Chandra Datta) : Before putting
tbe question, that is, amendment No. 122, I want to state that snme
sriggestions have been made to remove controversy. One is that ‘he
present clause 87H may be retained subject to such amendments as are
suggested in amendment No. 126.

Mr. M. A. Jinnah : What is to happen to amendment No. 122 §

Mr. Deputy President (Mr, Akhil Chandra Datta) : I am explaining
the position. One suggestion is that the present clause 87TH muay »e
retained subject to some such amendments as are suggested in Nos. 125
or 126, or as suggested by Pand1t Gov ind Ballabh Pant with the words
‘“ ag directly competes wit There is another suggestion which las
been made by Mr. Ayyangar. In view of all these suggestions, what is
the position of the Honourable the Mover ¥ Does he want to withdvraw
this amendment No. 122 or does he want to press it ¢

8ir Cowasji Jehangir : I will certainly withdraw my amendnient on
the understanding that the words ‘‘ competing and interfering '’ are
inserted in the section.

Mr. Deputy Presidemt (Mr. Akhil Chandra Datta) : There can be
no understanding with the Chair.

Sir Cowasji Jehangir : Then, I ask for permission to withdraw.

The amendment was, by leave of the Assembly, withdrawn.

Mr, S. Satyamurti : With your permission, T should like to move
my amendment in a different form. T should like to move it in this
form :

¢ That in clause 42 of the Bill, in the proposed’ aectmn 87H, after the words
‘ sgame nature as ’ the words ‘ and dlrectly eompetes with ’ be inserted.’’

This is a formal amendment. I think the House 1s in a favourable
mood to accept the amendment. ' Sir, T move, - ey

fAt this stage, Mr. President (The Honourable Sir Abdglr Rahun‘]
tesutned the Chair.]

. Mr. Prendent (The Honourable Srr Ahdur Rahim) : ’I‘he questio,i:"
s i
" gt claude 42 £ the Bill, in''th tion 87H, rf.hevm
"ume nttur;‘ll: ' ‘;;ee t"oﬂ’ :nd :llrectly :)ngpotéu witiec c@a rFi i
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Mr. Mathuradas Vissanji (Indian Merchants’ Chamber and Bureau :
Indian Commerce) : Sir, I beg to move : '

““ That in clanse 42 of the Bill, in the proposed section 87H, before the words
‘A managing agent ’ the words ¢ Unless otherwise determined by the company- in
general meeting’' be inserted.’’ )

There is no doubt that this is a very salutary proposal and as the
debate has gone on it has been shown that serious complications might
be created. An interpretation of the clause may have to be sought in
a Court of law. To avoid such possibility and save costs, I think it is
much better that a provision like this should be inserted. Suppose a
case has got to be decided and the company or the managing agent
take the view that the sanction of the company in general meeting
should be obtained, that will obviate 21l the difficulties. Sir, I move.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :

¢ That in clause 42 of the Bill, in the proposed section 87H, hefore. the words
‘ A managing agent ’ the words ‘ Unless otherwise determined by the company in
general meeting’ be inserted.’’

8ir Leslie Hudson : Sir, I support this amendment. After all this
Bill is not supposed to be entirely prohibitory and it is in accordance
with the general underlying sentiment of the Bill that the shareholders
should have something to say on important matters. I think that in
this case the shareholders should have a say in the matter,

The Honourable 8ir Nripendra S8ircar : I oppose this amendment.
After all, we know some managing agents want to make out that they
have been crushed altogether, but after all, what has been done. The
managing agent has been asked to observe the ordinary rules of honesty
as embodied in the Contract Act, namely, that he should not as agent
put himself in a position where his interest of making profits on his
own acecount would be in conflict with the interests of the company which
he is managing. We have put in two safeguards, first of all, that busi-
ness must he of the same nature and now that Mr. Satyamurti's
amendment has been aeccepted it must be not only of the same nature
but it must be directly competing with. the other business. If any
shareholder has the hardihood to say that a case has happened which
eomplies with both the econditions, it will be for him to make it out
and ask for damages or injunction. If we accept this amendment, it
will be.really doing away with the whole tking. 1 oppose this amend-
snent. : s L
. .M. Préident (The Honourable Sif Abdur Rahim) : The guestion
w: ' Cel
76 qgt in’ clause 42 of the Bill, in the proposed section 87H, before the words

i mamaging agent.’ the words ¢ Unless othezwise .determimed by the company f»
eeting.’ bp imserted.’! . : o . R T

The motion was negatived.: ¢~

s TR s T



M¥SSAGE FROM HIS EXCELLENCY THE VICERUY AND GOVERN-
. OR GENERAL.

’ ﬁr Pfesiaeﬁt -:(.The Honourable Sir Abdur éﬁhlm) :._l("-)rder, 6!';1&!__;
1 have received an Order from His Excellency the Viceroy and (fovernor
General with respect to the motion for the adjournment of the House

sought to be moved by Mr. Mohan Lal Saksena this morning. The Order
runs as follows :

“ In ezercise of the power vested in me by sub-rule (2) of rule 23
of the Indian Legislative Rules, I, Victor Alexander Johm,
Marquess of Linlithgow, hereby disallow the wmotion of
Myr. Mohan Lal Saksena to move the adjournment of the
House for the purpose of considering * the failure of the
Government of India to secure the. secrecy of vote in the
rural areas of the Umited Provinces as recommended by the
Legislative Assembly ’ on the ground that the motion relaics
to a matter which is not primarily the concern of the
Governor General in Council.

(8d.) LINLITHGOW,

Soura, Viceroy and Governor General.”
The 2nd October, 1936.

(Hear, hear.)

Pandit Govind Ballabh Pant (Rohilkund and Kumaon Divisions :
Non-Muhammadan Rural) : May I just put a question, Sir ¥ Is not the

Federal Legislative Assembly a primary concern of the Government of
India ?

Mr. President (The Honourable Sir Abdur Rahim) : I cannot answe‘r
that guestion.

THE INDIAN COMPANIES (AMENDMENT) BILL—contd.

Mr. Pregsident (The Honourable Sir Abdur Rahim) : There are
geveral amendments which stood over, in the name of Mr. Akhil Chandra
Datta. I suppose they will be moved now ?

Mr. Akhil Chandra Datta : Yes, Sir, I heg to move :

‘¢ That in clause 42 of the Bill, in the proposed section B7G, after the words ‘a
power to ' where they occur for the second time the words ‘ lend or borrow with or
without security or incur expenditure on capital account or ’ be inserted.’’

If this amendment is accepted, the second portion of section 87-Q.
will read like this : |

‘" A managing agent shall not exercise in respect of any company of which he is
a managing agent a power to issue debentures or, execept with ille authority of -the
directors, and within the limits fixed by them, a power to lend or borrow with_or
without security or incur expemditure on capital sccount or invest the funde- vf the
eompa:gr, a;:g”any delegation of any such power by a company to a managiig agens
shall voif N oo

- Sir; ¢he poimt of this amendment is this. Sectien. 87-G. has -.laid
down that the Maneging agents willimot exercise these two powers; 1fs.,
issuing debentures and the investment of the futills of the ottipahy With-

( 2280 )bsvitayneo zpw aovom off



THE INDIAY GOMPANIES, (AMENDMENT) BILL. 3354

it the authoxily of the directors and ﬁ@ﬁg}- within the Limits fixed by
them, and I propose io add that certain other powers should not be
exercised by the managing agents without the authority of the directors,
¢4z, lending money, borrowng momey and incurring expenditure on
capital account ; these are very large powers, the power of incurring
of expenditure on capital account, and also borrowing money. As a
matter of fact, in the case of almost all respectable companies, these
gre powers which are given under the articles of association to the
directors. Therefore, Sir, I propose that these three powers should also
be included in B7-G.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :
““ That in clause 42 of the Bill, in the proposed section 87G, after the words ‘ a

wer to * where they occur for the second time the words ‘ lend or borrow with or
without security or incur expenditure on capital aeccount or ' be inmserted.’’

The Homourable 8ir Nripemdra Sircar : Sir, I oppose this amend-
ment. What my Honourable friend proposes to do is that the statute
should provide that the managing agent can do these four or five things.
I do not see any point in that. By the very definition laid down, the
managing agent can do whatever is necessary for managing the business
subject to the rights of the directors. Why pielc out these four or five
items and say that the managing agent can do one, two, three, four ¢ I
think my Honourable friend might as well have proceeded to say, ‘‘ he
ean take his luncheon at one o’clock *’. Sir, I see no objeet in this.

Mr, Akhil Chandra Datta : At your cost.

The Honourable 8ir Nripendra 8ircar : Now, Sir, I do not want to
take the time of the House. I cannot really understand the point : when
there must be a managing agency agreement, and when how far }the
management is going to be delegated to the managing agent must be the
subject-matter of that agreement, I cannot see why four items of business
should be picked out and put in the statute and made statutory. I oppose
this amendment. -

Mr. Akhil Chandra Datta : Sir, may I ask one question ¢ In that
"view of the matter, is it at all necessary to have 87-G ¢ That argument
applies not only to the proposed three powers but also to the power of
issuing debentures, and the power of investing funds !

- The Honourable Sir Nripendra 8ircar : My Honourable friend will
notice that 87-G takes away the power of managing agents to do certain
things : what my friend is Providing for is that out of twenty-five things
‘he can do, he picks out four and says, ‘‘ the managing agent can do
these things ”’,

Mr. N. C. hunder (Calcutta : Non-Muhammadan Urban) : I think
my friend the Honourable the Law Member is under a misapprehension,
Bir. He thinks it is 119 which Mr. Datta has proposed, but it was 118,

The Honourable Sir Nripendra Sircar : I thought he read out
‘Na. 119 ¢ (Laughter.) '

‘Mir. Akhil Chandra Datta : May I then know from the Honourable
‘Member what is his position regarding 118 1
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-The Honourable 8ir Nripendra Bircar : I take the same attitude of
hostility, - '

Mr. M. Ananthasayanam Ayyangar : Sir, there cannot be the same
hostile attitude even with respect to this amendment, and there is
no need to persist when a mistake has been made. I would say, ‘‘ except
with the authority of the directors, and within the limits fixed by them,
a power to invest the funds of the company ", ete., because when no
funds of a company are invested, then that company collapses to that
exten!, and there is a loss. You are imposing a further obligation on
the company. The same reason which holds good in the case of im-
posing a limit in the case ‘of investments also holds good with equal
force to the case of borrowing. I would therefore strongly support
this amendment. ~

) Mr. President (The Honourable Sir Abdur Rahim) : The question
is :
““ That in clause 42 of the Bill, in the proposed section 87G, after the words * a

power to ’ where they oecur for the second time the words ‘ lend or borrow with or
without security or incur expenditure on capital account or’ be inserted.’’

The motion was negatived.

Mr, Akhil Chandra Datta : Sir, I beg to move :

. ¢* That in clause 42 of the Bill, after the proposed section 87@, the following
section be inserted :

' 87GGG. A managing agent may, subject to the control of the directors, exercise
in respect of any company of which he is a managing agent the following
powers, namely :

(1) to allot or dispose of any shares of the company ;
(ii) to make calls ;
(#4d) to refuse transfers of shares ;
(tv) to incur expenditure on capital account ;
(v) to lend or borrow money with or without security ;
(vi) to dispose of the whole or part of the undertaking of the company ;
(vii) to appoint, remove or suspend any officers, servants or agents of the
eompany ;
(vité) to institute, defend, compound, refer to arbitration or abandon any
legal proceedings or claims by or against the ecompany or its
officer or otherwise concerning the affairs of the company ;

(iz) to enter into contracts for sale or purchase or other transactions on
behalf of the company ;

(z) to effect insurance in respect of the property of the company ’."’

Now, Sir, the object of this amendment is.not to prevent the manag-
ing agents from exercising these various powers.. I rather.propose to
give them powers to do these things but only subject tq the econtrol of
the directors. Now, there are two words in the definition of ‘‘ manag-
ing agent !’-: ‘““.control '’ and ‘‘ direction’’. 1 am anxzious to pommt
out that T have omitted the word ‘‘ direction ”’, and I am retaining only
the word ‘‘ control ”’, and my main object is this : In the first instance,
the managing agents are debarred from exercising these powers but all
the same they will be subject to the control of the directors. If the
managing agents use their powers, then the directors will have the power
to irterfere. But, in the first instance, the managing agents have:these.
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‘powers. These are very important ‘mattéfs in- eonnection with the
management of a company and it is only desirable that the directors
should have cOntroI over the managing agents in these matters. Sir, I
move.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment

moved :

¢¢ That in clause 42 of the Bill, after the proposed section 87G, the following

section be inserted :

* BiGGG. A managing agent may, subject to the control of the directors, exercise
in respect of any company of which he is a managing agent the following
powers, namely :

(i) to allot or dispose of any shares of the company ;

(#4) to make ecalls;

(#i4) to refuse tramsfers of shares ;

(iv) to incur expenditure on capital account ;

(v) to lend or borrow money with or without security ;

(vi) to dispose of the whole or part of the undertaking of the company ;

(vii) to appoint, remove or suspend any officers, servants or agents of the
company ;

(viti) to institute, defend, compound, refer to arbitration or abandon any
legal proceedings or claims by or against the company or its
officer or otherwise concerning the affairs of the company ;

(iz) to enter into contracts for sale or purechase or other transactions on
behalf of the company ; )
(z) to effect insurance in respect of the property_ot't.h_e company '’

The Honourable 8ir Nripendra 8ircar : Sir, for reasons already
stated, possibly a little in advance of the proper time, I oppose this

amendment.
Mr, President (The Honourable Sir Abdur Rahim) : The question

18 :
¢¢ That in clause 42 of the Bill, after the proposed section 87G, the following
spction be inserted :

* B7GGG. A managing agent may, subject to the control of the directors, exercise
in respect of any company of which he is a managing agent the following
powers, namely :

(i) to allot or dispose of any shares of the company ;

(ii) to make calls ;

(4i) to refuse transfers of shares ;

(év) to incur expenditure on capital account ;

(v) to lend or borrow money with or without security ;

(vi) to dispose of the whole or part of ths undertaking of the eompany ;
(vit) tb appoint; remove or suspend any eﬂicarn, servanta or agents of the

0. company ;

(m) to- institute, defend, compound, refer to arbitration or abandon any
legal proeeadangs or claims by or against the company or its
. officer or otherwise concerning the affairs of the company ;
(iz) to enter into contracts for sale or purchase or other transactions on
behalf of the company ;
(z) to effect insurance in respect of thle property of the company '."’

The motion was negatived.
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;- Mir. Akhil Chandra Datts : Sir, I mqve : .

¢ That jm clause 42 of the Bill, after the propeeed section 87G, the following
#ection be added : N L .

* 87GGGG. A managing agent shall not, except with the previous approval of
the Directors, excrcisc a power to sub-delegate the powers, authorities or
discretions vested in him.ip relation to the management of the affgirs of
any company of which he is a managing agent .’ i

Sir, there are provisions in the various companies that the managing
agents will have the power to sub-delegate their functions. As a matter
of ordinary principle of jurisprudence, the managing agent has no right
to delegate. Still, as a matter of fact, there are many agreemen's in
which that power is given to the managing agents and is exercised by
them. I may point out to the House that it is a very modest claim
because my amendment says that the managing agents may sub-
delegate the powers hut not except with the previous approval of the
directors. Therefore, I think there will be no objection to its acceptance.
Sir, I move.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :

“« That in clause 42 of the Bill, after the proposed section 87@G, the following
section be added :

* 8$7GGGG. A managing agent shall not, except with the previous approval of
the Directors, exercise a power to sub-delegate the powers, authorities or
discretions vested in him in relation to the management of the affairs of
any company of which he is a managing agent .’’

Mr. Suzil Chandra 8en : I am afraid, 8ir, I must oppose this awend-
ment moved by my Honourable friend, Mr. Akhil Chandra Datta.

Sir Cowasji Jehangir : Why !

Mr. Susil Chandra Sen: My Homourable friend, Sir Cowasji
Jehangir, says ‘“ Why >’. T thought he could just wait for two minutes
because I was going to give my reasons. The position is this. We have
now in the Act defined a managing agent as a person who has the control
of the whole business of the company subject to the directions of the
directors as contained in the agreement. In the first place, before the
1anaging agent is appointed, he will have to get the directors to speeifi-
cally fix upon the powers which they delegate to him. If the directors
want to provide against sub-delegation, there is nothing to prevent them
from doing so. But supposing they do not do so and the managing agent
delegates it he does so at his own risk. The sub-delegation does not take
away his liability to any extent. He remains liable to the company all
the same and the company is not a loser at all. I therefore do not see
the necessity of this amendment at all. If the managing agent remainas
liable, he can delegate, he can do what he likes, but qua the company his
liability is there and he cannot escape it. Therefore, I submit there is
no necessity for this amendment at all.

Mr. President (The Honourable Sir Abdur Rahim) : The ques-
tion is :

‘¢ That in clause 42 of the Bill, after the proposed section 87@G, the followi:g
section be added :

¢ 87G(3GG. A managing agent shall mot, emsept with the previous approval of
the Directors, exercise a power to sub-delegate the powers, authorities or
diserctions vested im him in relation to the management of the affairs of
any company of which he is a managing agent ’.”’

The motion was negatived.
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Mr, Susil Chandra 8en : Sir, I move : . - .

** That in clause 42 of the Bill, to the proposed section 87H, the words ¢ or by a
company which is a subsidiary company of a company under his management ’ be
added at the end.’’ ) )

Sir, the reasons are obvious. The managing agent is already debarred
Ly the amendment which has been carried in this House today from
carrying on a business on his own account which competes with' the
business of the company of which he is the managing agent. Now, this
amendment is only an extension. It debars him from ecarrying on a
competing business of the type which is carried on by subsidiary com-
panies, the main company being the holding company. Sir, as we have
been told on many occasions, the real use of the subsidiary company is
to carry on a business which cannot be conveniently carried on by the
parent company. Therefore, it stands to reason that if a managing
agent has been debarred from carrying on a business which is of a compe-
titive nature with the holding ecompany, that he should equally be
debarred from carrying on a business of the same nature and which
competes with the business of the subsidiary company. Sir, I move.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :

‘* That in clause 42 of the Bill, to the proposed section 87H, the words ‘ or by a
company which is a subsidiary company of a company under his management ’ be
added at the end.’’ '

Pandit Govind Ballabh Pant : Sir, I have just one word to say. If
the Honourable the Law Member will look at my amendment No. 128,
he will find that there is no difference in substance between what my
Honourable friend, Mr, Sen, has proposed and what 1 had myself put down
in this amendment. But I feel that my words will take less space, as
they are only eight in number as against 15 or 16 of Mr. Sen. So, I
suggest that in place of the language used by Mr. Sen, the language used
in my amendment may be adopted.

Mr. Susil Chandra Sen : In view of what has been said by my
Honourable friend and seeing that we are pressed for space, I beg leave of
the House to withdraw my amendment.

The amendment was, by leave of the Assembly, withdrawn.

Pandit Govind Ballabh Pant : Sir, I beg to move :

‘* That in clause 42 of the Bill, in the proposed section 87H, after the word
‘ management’, the words ‘or by a subsidiary company of such company ’ be
inserted.””’

Mr. Presider® (The Honourable Sir Abdur Rahim) : The ques-
tion is : '

*‘ That in clabse 42 of the Bill, in the proposed section B87H, after the word

‘ management’, the words ‘or by a subsidiary company of such company’ be

The motion. was adopted.

Mr. T. 8. Avinashilingdm Chettiar : May I point out, Sir, that
amendment No. 52 in the Revised Final List has been left over at the
suggestion of the Honourable the Law Member until we had come up to
section 87TH. Now, that we have disposed of section 87H, I request I may

be permitted to move my amendment No. 52.
L356LAD ' D
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Mr. President (The Honourable Sir Abdur Rahim) : Are there no
cther amendments to section 87TH 1?

Mr. T. 8. Avirashilingam Chettiar : The rest of the amendments
relate to sections after 87H.

Mr. President (The Honourable Sir Abdur Rahim) : In that case
¥ou can move.

Mr. T. 8. Avinashilingam Chettiar : Sir, I beg to move :
** That in clause 42 of the Bill, for clause (a) of the proposed section 87B, the
tollowing be substituted :
‘* (a) the office of a managing agent shall be vacated if—

(1) he is convicted of an offence in relation to the affairs of the company
punishable under the Indian Pemal Code and being under the provi-
sions of the Code of Criminal Procedurs, 1898, non—bailab.le; for the
purpose of this sub-clause where the managing agent is a firm or
eompany an offence committed by a member of such firm or a director

or an officer holding a general power of attormey from such company
shall be deemed to be an offence committed by such firm or company ;

(2) he is adjudged insolvent ;

(3) he acts in contravention of the provisions contained in section 87H or
873 .77

An Honourable Member : We have not yet come to section 87J.

Mr. T. 8. Avinaghilingam Chettiar : It is the amended section of
Sir H. P. Mody, section 87HH. I will not argue about the provisions of
sub-clauses (2) and (3) of this amendment, for I see even when I made
some observations over the general conmderatlon of the Bill, the Honour-
able the Law Member said that the Government are tabling an amendment
to the effect that if a managing agent is adjudged an msolvent, he will
vacate his managing agency. I also see that amendment No. 66 is tabled
by my Honourable friend, Mr. Sen, and it reads as follows :

“‘ That in clause 42 of the Bill, after the proposed section 87B, the following
new section be inserted :

* 87BB. The office of & managing agent shall be vacated if—
(a) being an individual or a firm—he or the firm is adjudieated an insolvent ;

(b) being a private limited ecompany—it is wound up except for purposes of a
reconstruction ;

(¢) he acts in contravention of section 87H 7.’’

Therefore, I presume that the Government still stand by that amend-
"ment that thev have tabled and I hope they will accept spb-clanses (2) and
(3) of my amendment. The third sub-clause includeg. section 87HH.

Sir H. P. Mody : My amendment is not section 8THIL. Tt twas
4 P originally so, but it is now;‘section 87D‘(5 ).

¥r. T. 8. Avinashilingam Chettiar : Then I WllJ umend my amét.d-
_ment by inserting section 87D(5) for section ‘87J. By sub-clause (1) of
my amendment, I want that a managing agent should vacate office if he
to¥nmits a non ‘bailable offence. Section 8TB deals with vacation of office

Br- mana;_ﬁng agents and it reads as follows :
' *i_A gompany may, by resolution pasied at a general meeting of which notice has

Been givéh té the managing wg\aht. in thé same manher as to members of the company,
remove a managing agent if he is c¢onvieted of an ofence in relation to the affairs. .
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The rest of the words, I have taken from the :Bill as it is:altered by
the Select Committee. The only thing that I omitted is that a resolution
W be necessary to make them eligible. My reasons are these. In most

the cox?pames mana.gmg agents have above 51 per cent. of the shares
and it will be practically impossible to pass any resolution even though
they commit the worst faults and frauds to make them wvacate - office.
Supposing in many companies they have 40 per cent. of the shares, they
are bound to have some shareholders or directors, some of their relatives
and friends who will have ten per cent. more shares. In any case, in most
cases, it will be impossible to pass a resolution, whatever be the offence
that they have eommitted, asking them to vacate office. So, I have tabled
my amendment. The effect of my amendment is that they must vacate
office, if they commit a non-bailable offence. The reason why
I ask them to vacate office automatically is that there is a
conviction by the Court for a non-bailable offence. This has a long history
behind it, which I mentioned on previous occasions. We do not want them
to vacate offiee for any small offence, bub only for non-bailable offence and
in the case of a non-bailable offence, 1 believe there showld not be any
resolution necessary to make them vaeate office. Sir, I move.

M. President (The Honourable Sir Abdur Rahim) : Amendment
moved

‘* That in clauge 42 of the Bill, for clause (a) of the proposed uction 87B, the
toLlowmg be substituted : "

‘ (a) the office of a managing agent shall be vwnud f—

(1) He is convicted of an offence in relation to ‘the affaifs of the company
‘punishable wnder the Indian Penal Code and beinp dhder the provi-
sions of the Code of Criminal Procedure, 1898, mon-bailible ; for the
purpose of this sub-clause where the managifp agent is a firm or
cnm any an offence comnitted by a member of such firm or a director

ofﬂear holding a general power of attorney from such company
al‘mll be deemed to be an offericé ‘committéd by such ﬁrm or ‘eompany ;

(2) he is adJudged insolvent ;

(8) he acts in contravention of the provisions cortained in section 87H or
87D(6) .7’

¥he Honourable Bir Wripendra 8ircar : Sir, having regard to the
amendments which have already been accepted by the -House, it is not
possible for anybody to support either No. 1 or No. 3, for this reason.
Paragraph (1) will be inconsistent with amendment No. 58 which has
been accepted by the House which is that a managing agent shall not be
liable to removal under the provisions hereof if the offending partner,
director or officet as aforefaid be expelled or dismissed by the managing
agent within 30 days. So this will not fit in with that at all. , The House
has already said that the managing agent will not vacate his office if the
offending partner is removed within 30 days. Then, with regard to (3),
I am not raiging‘a point of order but I ai pointiik vut-to iy ¥onourable
friend that~87H has now been amerided and tnder B7H ‘4s it stands any-
body who complgins has got to show that the one business was directly
g;fi’m peting With the other and wag of the same nature, Is that going to
decfﬂed '6? anybody ¥lse t the Courts w'het! there is a dispute ?
this sche ’S’hﬁ‘l‘eﬁolderscegave got to say, ‘‘ you have been ‘com-
'ﬂalné with us, yon st go . And the Honourable Member hes mot
*vh thotght a resolution of the shareholders as necessary, bat that
PihdaD 02
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[Sir. Nripendra Sircar.]

it shall be vacated if he acts in contravention of 87H. How is that
going to be decided ¥ Who is going to settle it, and who is going to
dismiss him ¥ With going to the Courts this is a complete misfit.

Apart from all these objections, on the merits I do not see why
because a person has been convieted of a non-bailable offence punishable
under the Indian Penal Code, he must automatically vacate his position.
It may be any kind of offence ; it may be an injury received or an injury
given in a football match. Why should he automatically vacate his

office because that sort of thing has happened ¥ Sir, I object to this
amendment.

Prof. N. G. Ranga : Sir, the Honourable the Law Member objected
to the first item of this amendment on the plea that the managing agent
may come to be convicted in a Court of law for an offence which may not
huve anything to do with the activities of the particular company. Sir,
il is quite possible that one whe is a managing agent of the Government
of India may eome to be directely or indirectly interested in the Durand
foatball mateh either by financing it or in a philamthropic manner by
subseribing to its support. But, Sir, if it is done in the course of his work
carried on in the interests of a particular company, and it is for that
particular purpose that he is found guilty in a Court of law for an offence
which is non-bailable and for which offence he is conviected, I do not see
any reason why he should not be made to vacate his office automatically as
managing agent. . Sir, he wants us to believe that it is not an impossible
thing for shareholders to pass a resolution to the effect that the managing
agent should vacate his office because he has been convicted of an offence
in relation to the affairs of a company punishable under the Indian Penal
‘Code and being under the provisions of the Code of Criminal Procedure
non-bailable, etc. But my Honourable friend, Mr. Chettiar, has made it
perfectly clear how impossible it is in ordinary circumstances for share-
holders to pass a resolution like this.

The Honourable Sir Nripendra 8ircar : How would you reconcile
that with amendment No. 58 which has been accepted by the House %

Prof. N. G. Ranga : In regard to that it is only a matter of redraft-
ing.

8ir Cowasji Jehangir : Redrafting what you have passed ?

Prof. N. @. Ranga : That is for the legal hcumen of the Law Mem-
ber and also the other legal experts in this House to try and redraft this

particular amendment in such a way as to make it fit in with that other
amendment No. 58. N b

The Honourable 8ir Nripendra Sircar : How can legal acumen ovér-
ride what has been done by the House ?

. Prof. N. G. Ranga : At the same time the Law Member has not
disputed the necessity for taking some action against a managing agent
who has been convicted of a non-bailable offence in relation to the affairs
of the company, and T only plead that he should try to come to our
Tescue and help us in making such a provision in this Act so as to enable
the shareholders to be rid of such a guilty managing agent. Sir, I cannot
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understand why the Law Member is not as anxious as we are to help the
shareholders to get rid of a managing agent who has been found guilty. I.
caunot understand why the managing agent should be given even this
opportunity of going and placing his case before the shareholders after
he has been found guilty in a Court of law. If he is found guilty in one
Court of law it is still open to him to appeal to a higher Court of law. He
can carry on this procedure of appealing until he is either tired of appeal-
ing or he is not able to appeal to any hlgher Court. But once he .is found
to be guilty of a non-bailable offence in connection with the activities of.
that particular company of which he is manging agent and from which
he has been paid for so many years, I do not see any reason why he should
he given any further opportunity of going to the shareholders and present-
ing his case and somehow or other manipulating the votes in such a way
as to get a majority for himself and continue to be in management of that
particular company. Therefore I appeal to the Honourable the Law
Member to try to help us and co-operate with us in trying to provide a
means by which the shareholders can be helped to get rid of a managing
agent automatically as soon as he is convicted of such a serious crime.
Sir, it is not that I am anxious to support this amendment as it is, with
all the difficulties that the Law Member has pointed out, but I have said
these few words only to appeal to him to try to come to our rescue and
help us.

Mr. T. 8. Avinashilingam Chettiar : Sir, may I say one word !
Since the Law Member has agreed to sub-clause (2) and has also agreed
to sub-clause (8) with reference to 87D (5), if if T understood him
correctly. .. ...

The Honourable 8ir Nripendra 8ircar : No. I can agree to No. (2)
if it is put in the proper place and in the proper way, but the whole of
clauses (1) and (3) I strongly object to.

Mr. T. 8. Avinashilingam Chettiar : In that case, Sir, can I be
permitted to move the following *

‘* That in clause 42 of the Bill, after clause (a) of the proposed section 87B, the
following be added as (aa) :

* (aa) The office of a managing agent shall be vacated if he is adjudged
insolvent ’.'’

The Honourable Sir Nripendra Sircar : I am prepared to accept
that if the present amendment is withdrawn and the House and the Chair
allow him to move it.

Mr. President (The Honourable Sir Abdur Rahim) : I think that
will be the proper course for the Honourable Member. He should with-
draw this amendment and move another amendment in the terms sug-
gested. Has the Honourable Member leave of the House to withdraw this
amendment ¢

The amendihent was, by leave of the Assembly, withdrawn.
Mr. T 8 Avinashilingam Chettiar : Sir, T move

“* That in clause 42 of the Bill, after clausz (a) of the proposed section 87B, the
following be added as (aa) :

: (ac) The office of a managing agent shall be vacated if he is adjudged
insolvent .*”



4200 LRGIBLATIVE ASSEMBLY. [2nDp Oct. 1936.
3“ Brsulqn& (The Hopouyrable Sir Abdur Rahim) : Amendment

mov

** That in clause 42 of the Bill, after clause (4) of the proponed section 87B, the
following be added::

‘ (aa) The office of a managing ngent shall be vacated if he is adjudged
insolvent ’.”’

Mr. 8. S8atyamurti : You will kindly notice, Sir, that I have got an
amendment, No. 132 in the Revised Final List, at page 18, which seeks
to add new clause—87J—including a number of contingencies under which
offiee is vacated, and insolvency is one.

Mr. President (The Honourable Sir Abdur Rahim) : Then why
should this be moved f I do not know what Mr. Chettiar wants.

Mr. T. 8. Avinashilingam Chettiar : This has been accepted by the
Government,.

Mr. President (The Honourable Sir Abdur Rahim) : But there is
another and more comprehensive amendment of Mr. Satyamurti.

The Honourable Sir Nripendra 8ircar : The position is, Sir, that
the more comprehensive amendment may be lost : I do mot know. Sup-
posing the more comprehensive amendment is lost, I do not want my
friend to be shut out by any technicality.

Mr. President (The Honourable Sir Abdur Rahim) : Well, it has
been moved and I have put it to the House.

The Honourable 8ir Nripendra 8ircar : I have nothing to say : §
aecept it.

- Mgz, President (The Honourable Sir Abdur Rahim) : The question
is :

‘“ That in claupe 42 of the Bill, a.fter nlmlse (a) of the proposed aactmn 87B, the
tollowing be added :

¢ (MJ The office of a mauag-m ag‘ent nha.ll be vacated if he is adjud
(4 J
inwlve‘nt ’

The mot.ion was adopted.

Mr. 8. Satyamurti : Sir, may I move amendment No. 1321 I am
not moving 871, because it is covered by the previous amendment. I move :

‘‘ That in clause 42 of the Bill, after the proposed section 87H, the following
new section be added :

* 87J. The office of a Managing Director shall be vacated if the Managing
Director—

(a) fails to obtain within the time specified ﬂ: sub- su*.tmn (1) of section 84,
‘or at any time thereafter ceases to hold, the share quahﬁcauon, if: any,
necessary for his appointment, or

(b) is found to be of unsound mind by a Court of gompetant Jluiudmtmn, ar

(c) is adjudged an insolvemt, or A . ¢
(d) fails to pay calls made on him. ip regpect of; shares held, by lnm ‘within
six months from the date of such . being made, or -

"(e) without the sanction of the company in general meeting gecepts or hoHa
any offies of profit under the company other than that of a Mangging
DireetororMmgeroralegalormchmcaladmor a banker, or

(f) accepta a loan from the company in contravention of section 87])
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(g) i8 ‘q.oncerned or interested in any contract or arrangement in contraven-
tion of section 87B(5), : -

(k) is removed from his office by the company under section 87B,

(i) transfers his office in contravention of section 87B (b), or
(J) if the company, of which he is the Managing Agent, is wound up, either
by the Court, or voluntarily *,”’ :

The Honourable 8ir Nripendra 8ircar : Sir, I have an objection to
take to the moving of this amendment on a point of order. If I may draw
the attention of the House and of the Chair to section 86G at page 16 of
the Bill it says the office of a director shall be vacated if—then there are
clauses (a) to (g). The amendment now proposed says that the office
?f' )a. managing director shall be vacated if—then we have clauses (a) to

F)

Mr. 8, Satyamurti : That was a mistake for managing agent.

The Honourable 8ir Nripendra Sircar : No ; when the Honourable
Member moved it, he moved it as ‘‘ managing director ’’.

Mr. 8. Satyamurti : No ; it is managing agent.

The Honourable 8ir Nripendra Sircar : We are at cross purposes :
[ thought what was moved was about managing directors,

Mr. 8. Satyamurti : Sir, it is a mistake. You will kindly notiee
that clause 42 of the Bill is concerned with managing agents. I am sorry
I repeated the mistake and read it out also as managing agent. 1
apologise to the Chair and to the Law Member.

The Honourable 8ir Nripendra Sircar : But it is not a question of
ny {riend apologising. I do strongly object to a thing like this being
started now, that is to say, that the managing agent has got to be remove
for any of these things in clauses (@) to (j). For that no notice liae
been given. I do not know whether this i8 necessary at all. My
Hcnourable friend should not be allowed to correct that because it is nut
a merely small change. It is changing ‘the whole thing. While moving
he did not correet it, and the Chair should not allow him to correect it now,
even though my friend may want it. The whole subjeet of managing
agency will have to be gone over again de movo if that change is to be
made.

Mr. President (The Honourable Sir Abdur Rahim) : I cannot allow
it to be made now.

Mr. 8. Satyamurti : Will you kindly allow me to make a sub-
mission ¢ Clause 42 of the Bill relates to managing agents and only to
managing agents. My amendment is to clause 42 of the Bill. In sec-
tion 87H also I proposed an amendment regarding managing agents : if
you will kindly -read the proposed amendment—section 87I, it also deals
with ‘managing agents. Looking at the context I submit nobody could
have read it except as referring to managing agent. It is a mistake.
This amendment is to clause 42 of the Bill : there is no mapaging director
at all. In clause (e), you will find it supports my contention because I sy
‘“ other than that of a managing director .

Mr. President (The Honourable Sir Abdur Rahim) : T am not suve
-whether you should not give fresh notice. As objection has been takem,
‘¥ -cannot allow this to be moved. ‘I cam-only go on the wording ef the
amendment as printed. . I
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Mr. M. 8. Aney : May I just put in a word, Sir ! If sub-seetion
(2) of section 86G were read along with this amendment—that sub-section
8ays : . )

“* Nothing contained in this section shall be deemed to preclude a company from

providing by its articles that the office of director shall be vacated on grounds addi-
tional to those specified in this section.”

Evidently, the object of the Mover of the amendemnt was certainly
to refer to the managing agent and mnot to the managing director. He
wants the office of director also to be governed independently of the pro-
visions made for the removal of the managing agent. It seems to me to
be obviously a mistake in writing, or some such mistake.

Dr. Ziauddin Ahmad : The words ‘‘ managing director’’ do not
accur in the definition elause. In clause 2 of the Bill, ‘‘ manager > and
‘‘ managing agent ’’ occur, and there is no such word as ‘‘ managing
director ’’. Evidently, it is a slip of my Honourable friend, or some
such thing.

Mr. T. Chapman-Mortimer : Sir, this list of amendments has been
in the possession of the House for the last ten days and if my Honourable
friend does not till now discover that there is a mistake in his amend-
ment, I do mot think that this House should be lenient in the matter.
My Honourable friend should give two days’ formal notice. This is a
very serious Bill and these amendments require a lot of consideration and
1 submit that you should not allow the Honourable Member to move his
ataendment now.

Mr. Pregident '(The Honourable Sir Ahdur Rah’m) : The Honourahle
the Leader of the House and other Members take objection to the moving
of the amendment in the form now suggested and, I am afraid, therefore,
I cannot allow it.

Pandit Govind Ballabh Pant : T move :
** That in clause 42 of the Bill, after the proposed section 87H, the following be
mserted :

‘ 8THHH. The office of a Managing Agent shall be vacated if the Managing
Agent acts or is a party to the econtravention of any of the provizions
contained in—(it must be, ‘ clause ’, and not ¢ this seetion ’)—eclause 42 *."’

I move that in case of a breach of any of the provisions of clause 42
the managing agent shall vacate his office. The amendment is simple
enough. Certain duties have been imposed on the managing agent and
certain disabilities too. under this clause 42. He is required to do certain
things and to abstain from doing others. If no penalty is provided, then
there is little use in preseribing those duties or disabilities or mposm.g
those conditions. In order to make the provisions effective, it is mneces-
sary to preseribe some sort of penalty. This Bill teems with many penal
provisions in the form of fines, imprisonment, ete., but in clause 42 there
is mo provimon of such a ferocious type. The penalty that I am providing
here is much simpler and in case any action i8 taken by anybody which
is mnot eovered by this clause 42, then it will be open to th¢ managing
agent, as it is open to other person who is dealt with in unla,wful
and illegal manner, to seek the assistance of the Court for the vindicafion
of his rights. That is the remedy available t® every person,  amd {that
alone is the remedy available to any one when his rights are interfered
or .dealt with in an unlawful manner. I-hope that the House will agree
that the provision I am making is necessary, wholesome and salutary. - -
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"Mir, President (The Honourable Sir Abdur Rahim) : Amendment
moved :
‘. That in clause 42 of the Bill, after the proposed section 87H, the following be
inserted :
‘ 8THHH. The oftice of a Managing Agent shall be vacated if the Managing

Agent acts or is a party to the contravention of amy of the provigions
contained in clause 42 .7’

The Honourable 8ir Nripendra 8ircar : I do not want to raise a
point of order, but I want the House to realise what is happening. We
are now providing that for breach of any of the provisions in clause 42,
which runs into four pages, the managing agent’s office shall be vacated.
We have in the différent sub-clauses provided for penalties in respect of
some. If the House will turn to page 20, they will find, for contraven-
tion of section 87D, which is in clause 42 : '

‘‘ In the event of contravention of sub-section (7) any director of the company
who is a party to the making of the loan ehall be punishable with fine which may
extend to five hundred rupees.’’

Section 87E, paragraph 2 :
‘¢ In the event of any contravention of the provisions of this section, any director

or officer of the company making the loan or giving the guarantee who is knowingly
and wilfully in defanlt shall be liable to fine and make good the loss.....”’

So that, in some of the cases, not in all, we have provided a punish-
ment or penalty for contravention of the sub-clauses of 42. T admit that
there are many other sub-clauses about which there is no penalty.

Mr. Bhulabhai J. Desai : Assignment of office.

The Honourable Sir Nripendra Sircar : In respect of some of them
penalties have not been specifically provided for, I mean they have been
deliberately not provided for as being unnecessary. For instance, if the
transfer is void, then it is for the company to proceed on the footing that
the transfer is void. It is not necessary that for every contravention of
the numerous sub-clauses the managing agent must be sent to jail......

Pandit Govind Ballabh Pant : T am not sending him to jail.

The Honourable 8ir Nripendra 8ircar : On the merits, I have only
one submisison to make to this House. Of the numerous provisions, if
there is the slightest breach of any one of them, what is the punish-
ment ! He will vacate his office. As I said, my Honourable friend, I am
quite sure, does not want to get rid of the managing agent, but at the
back of his mind he is obsessed with the idea that the managing agent is
u nuisance and should be réemoved. T am quite sure that he believes that
he does not want the managing agent to be removed, but that is what he
ic doing. Here are sub-clauses which run irto three pages. If there is
a breach of any pf th, then there is no haif-way house he must vacate
automatiecally.

8ir Uovhaji Jehangir : The punishment does not suit the erime.

The Honourable Sir Nripendra Sircar ; Severe punishment. le must
!.acate automatically if any of the numerous sub-clauses which cover three
pages are broken: I submit that on the ments it is too drastic a pumsh

went even for the managing agent. - Y
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Hr ],’temdent (The Homoursble Sir Abdur Rahim) : The qmption

** That in clause 42 of the Bill, after the proposed section 87H, the following be
inserted :

* 8THHH. The oftice of a Managing Agent shall be vacated if the Ma.aagmg
Agent acts or is party to the contravention of any of the provisions
contained in clause 42 .7’

The motion was negatived.

Babu Baijnath Bajoria : In view of the fact that Regulation 71
has been made compulsory, I do not want to move amendemnt No. 136.

Pandit Govind Ballabh Pant : Again, I have to seek your indul-
genee. Amendment No, 138. In place of the words ‘‘ this Aect ”’, the
words which in reality I wanted to write, it must be a mistake of mme,
were ‘‘ any agreement ’’, so that the amendment will read as follows :

‘* That in clause 42 of t.he Bill, a..t‘tar the proposed section 87H, the following new
section be inserted :
‘ BTHHHH. Nothing in any agreement or in the articles of association of #my
company shall prejudice the right of the company to remove the managing
agent according to gemeral law '’

An Honourable Member : What is the meaning of that %

Pandit Govind Ballabh Pant : The meaning is that the managing
agent is liable to be removed under ordinary law for many things which
are uot covered by this Aet. A speech was made by the Honourable
the Law Member dealing with this aspect of the matter.

Mr. M. A Jinnah : As if the agreement did not exist ? ..

Pandit Govind Ballabh Pant : Yes, as if the agreement did not
exist. In order to remove such misapprehension, I am introducing this
clause. This has also another object.

8ir H. B. Mody : Can you give an illustration ?

Pandit Govind Ballabh T‘ant Yes. Sometlmes an agreement hgs

a condition like this that in spite of the managing agent embezzlmg the
money of the company he will not be liable to be removed or in spite of
the managlng agent dealing with the aﬁau-s of the company not only in
an incompetent and inefficient but even in a dishonest manner he will be
entitled to continue as a managing agent. I have seen agreements in
which provisions have been made to the effect that the managing agent
may be guilty of negligence or default and breach of duty, yet no action
need be taken against him. By means of this provision T want to nullify
all such restrictive clauses which tend to prevent the operation of the
ordinary law and to protect the managing agefit againststhe wrongs which
are actionable in ordinary law. I would have preferred the language of
clause 86C which is applicable to directors, auditors and other officers
and has been taken from the English Act but unfortypately I did not
table an amendment in that form. If the Law Member approves ofeit,
as I have not much confidence in my drafting,-1 wouid suggest that the
language of 86C be adopted with this little change that in plaee of the
director or officer and so on, we may have the words managing agent.
Then it will be very easy to draft. In fact the managing agent might be
introduced in 88C itself. That will simphty m_atters. F g not know: if
the Honourable the Law Member will a¢cept my -assaranée. 1 do not
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want to hit the managing agent in an indirect manner. I would be sorry
if 1 ever attempted to stab any one. 1 should rather like to fight him as
man to man if necessary. than in an indirect manner. I want the
managing agent to be there but I want to protect him against such
temptations as are likely to mislead even saints.

Mr. T. Chapman-Mortimer : On a point of order. I understood
my Honourable friend to say that he wants to change his amendment.
He wants that instead of the word ‘‘ Act ’’ there should be the word
‘“ agreement ’’ (An Honourable Member : *‘ any agreement '’)—he wants
‘“ any agreement ’’, which makes it worse. It changes the whole sense of
¢his amendment and then he goes on, if I understood him correctly, it
it not to be 87TH but 86C or some wording taken from it. I submit that
2 question of changing a Bill of this kind is very important and ought
not to be allowed unless proper notice is given.- :

The Honourable 8ir Nripendra 8ircar : I do not raise any point of
order. But the point really is of very great impotance in this way.
As 1 have said in my previous speech, we very often come across articles
which contain rather pcculiar clauses. It may be that my Honourable
friend, Mr. Chapman-Mortimer, has not come across those clauses in

the agreement.

Mr. President (The Honourable Sir Abdur Rahim) : At this stage,
I should like to know whether the Law Member has got anything to
say on the point of order raised by Mr. Chapman-Mortimer.

The Honourable 8ir Nripendra 8ircar : On the point of order, I
say nothing. ' B

Mr. Pregident (The Honourable Sir Abdur Rahim) : I do not think
that any Honourable Member has been seriously misled by the changes
made in the wording of the amendment. I will, therefore, put the
amendment to the House. : T ’ '

Amendment moved :

** That in clause 42 of the Bill, after the proposed section 87H, the following new
section be imserted :

¢ BTHHHH. Nothing in any agreement or in the articles of association of any
company shall prejudice the right of the company to remove the managing
agent according to gemeral law %’

The Honourable Sir Nripendra 8ircar : if Honourable Members of
this House will turntto page 15, 86C, what is wanted really by the
amendment is that in..86C, after the words in the fourth line * for
exempting any Hirector, manager or officer of the company ’ the words
managing agent should be put in. Then the whole objeet is gained but
posyibly the*difficulty is this.. 86C really relates to directors. First
of all that 'sé¢tion has been passed and secondly it mdy not be appro-
priate to'lump up the managing agent with the director but as regards
the substance, I do net think my Homourable friend, Mr. Chapman-
Mortinier, will oppose it, for this reason. .86C has been taken verbatim
from' gection 152 of the English/:Act which runs thus:(And T ‘shall
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|Sir Nripendra Sirear.] .
subinit in a moment that this is far more necessary here than m
England) :

‘* Save as hereinafter provided, any provision, whether contained in the articles of
a company or in any contract with a company or otherwise, for exempting any director,
manager or ofticer or any person employed by the company as auditor from or indemni-
Iying him against any liability whieh by virtue of any rule of law would otherwise
attach to him in respeet of such mnegligence, etc., shall be void.”’

Unfortunately I have come across, in my experience at the bar,
many extraordinary agreements. For instance, the managing agent
is not liable to be removed for fraud, unless that fraud has been proved
in a Court of justice and that havmg been done it must come before the
shareholders. There must be a three-fourths majority. Every share-
holder must be notified, the notice being of twelve months and a general
notice will not do. This is an extreme case but there are other agree-
ments also which relieve them from wilful default, negligence, neglect
and all other grounds on which any agent should be removed. To
prevent that, section 152 of the English Act has been enacted and it
has been copied verbatim in 86C on page 15 and by reason of 86C,
the provisions of the English Aet apply to directors, officers and
managers. It must be the intention of everybody not to exclude the
managing agent and to make those clauses applicable only to directors,
officers and managers and so on. The question is how this has got to
be done. I am not sure whether the managing agent is not already
included. I do not think I can agree to the form which has been
proposed by my Honourable friend, because I fight shy of these general
words ‘‘ according to general law ’’, and so on. If you will go back
to the language of 86C and move it in such a form that all that it
means is that what applies to the director will also apply to the
managing agent, to that I shall have no objection ; and I do suggest
that the same result could be obtained by simply stating that the provisions
of 86C will apply to managing agents,

Pandit Govind Ballabh Pant : Then you might move an amend-
ment to my amendment {

The Honourable 8ir Nripendra Sircar : I have not given notive of
any such amendment.

Mr. N. C. Chunder : Can’t we say that for the purposes of 86C a
managing agent shall be considered to be an officer of the company ?
In that case it is the same thing.

The Honourable Sir Nripendra 8irecar : I do not think my Honour-
able friend is proposing that. You cannot touch 86€C now, but what
be propeses is that in clause 42 you put in a stub-clause that for the
purposes of this sub-clause the managing-agent provisions of 86C will
apply to the managing agents. Of course the exact'words I cnnnot.
formulate just now, nor do I know if it is necessary. :

Mr. President (The Honourable Sir Abdur Rahim) : You want that
{0 stand over !

‘The Honourable 8ir Nripendra 8ircar : I think so, Sir ; this is &
very important matter. I think we are-all agreed upon the principle.
Subject to. what my -Honourable friends have got to say, I do not ses
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any reason why you should apply the provisions of 86C to all officers,
directors, auditors and everybody and exclude the managing agents.
That surely is not our idea. It is purely a mistake on our part, if the
managing agent has been excluded.

Mr. President (The Honourable Sir Abdur Rahim) : Very well, it will
then stand over.

Mr, Suryya Eumar 8om (Dacca Division: Non-Muhammadan
Rural) : 8ir, I beg to move :

‘¢ That in clause 42 of the Bill, after the proposel section 87H, the following new
section be added : -

¢ §71. The managing agent shall not hold directly or indirectly more than 25 per
cent. of the share capital of the company :

Provided this sub-seetion will not apply to private companies ’.’’

The Honourable 8ir Nripendra Bircar : What will happen if he does
hold 26 per cent. ?

Mr. Suryya Kumar Som : That will be illegal.

The Honourable 8ir Nripendra Sircar : Thers is no provision in your
amendment for anything happening to him. : :

Mr. Suryya Kumar Som : Then, he will not be considered as holding
more than 25 per cent. of shares. Sir, I know this provision will have
not the support of many but I have been hearing during this discussion
on the Companies Bill a lot about the powers of the managing agent
in the matter of controlling the votes, controlling the business, and
controlling the directorate also, and, Sir, it has been often argued that
managing agents, having secured fifty-one or sixty per cent. of the
company’s shares, can nullify all the salutary provisions that are
being enacted in this Bill. This has been the gist of the arguments for
all these days against the managing agents. Now, Sir, if there is really
any intention to take away the controlling power of the managing agent
over everything of the company against the wishes of the shareholder, I
think some such provision should be made. It may be argued that if a
managinz agent be a very rich man, he can supply almost seveuty-five
per cent, of the capital and it will be to the advantage of the company
to avail itself of that; and it may be argued also that the people
expect that the managing agent should come forward to finance the company.
But I leave it to you to consider that the money can be supplied to the
company in various ways other than by having shares purchased. The
managing agent egn supply capital as a debeature-holder, he can supply
capital as loans, in faet in many ways without controlling the voting
capacity of the company ; he can help the company in various other
ways and thus.justify his position as a managing agent. So far as I
know it is the talk everywhere, whenever vou find any injustice done by
the managing agents to the shareholders, and when there is a combined
attempt. made by the shareholders to control the managing agent they
find that in reality the managing agents control the majority of the
shares, the cry among the publie is 8s to how to check the powers of the
managing agents. The difficulty however is this. If the managing agent
controls the majority of the votes, how can the shareholders: eontrol him 1
That has really been the helpless condition of the shareholders. = Assuming
for the sake of argument that a managing agent is thoroughly dishonest
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[Mr. Suryya Kumar Som.]

in dealing with the affairs of the company, (I do not say that all managing
agents are dishonest) if a managing agent proves to be such and is care-
ful to evade the penal sections of the Aet, the question is, how to
control Lim ¥ The only effective way would be not to allow him to
have a control over the majority of votes. If the shareholders have the
majority of the votes, they can compel him to obey their directions and
they can impose limitations on his whims. Therefore, I propose that
managing agents should under no circumstances hold more than 25 per
"cent. of the share capital and I therefore move this motion.

Mr. President (The Honourable Sir Abdur Rahim) : Amendment
moved :

‘** That in clause 42 of the Bill, after the proposed section 87H, the following new
scction be added :

* 871. The managing agent shall not hold directly or indirectly more than 25 per
cent. of the share capital of the company :
Provided this sub-seetion will not apply to private companies ’.?’

The Henourable Sir Nripendra Sirvar : Sir, I oppose this amend-
ment ; T do not propose to make a speech.
. Mr. President (The Honourable Sir Abdur Rahim) : The question
8
** That in eluuse 42.of the Bill, after the proposbd section 87H, the following new
section be added :
¢ 871. The managing agent shall not hold d1reat‘ly or indivectly more than 35 per
cent, of the share capital of the company :
’rovided this sub-dection will not apply to private companies ’.”’

The motion was negatived.

Mr. 8. Satyamurti : Sir, with your leave, and in order to shorten
the digeussion, may I ask ome quesfion of the Honourable the Law
Member 7 There are three améndments of mine on the same subjeet,—
viz,, Nos, 141, 142, and No. 1 in Supplementary List No. 8 to the Revised
Final List. Will my friend kindly indicate whether he will accept any
6f these amendments ? 1 will then consider my course of action.

. The Honourable Bir Nripendra Bircar : Sir, my position is this. I
fge‘[ quite definite that this is not wanted at all. You need not say in
this section :

*¢ Notwithetanding anything to the contriry in the Articlesief Association of in
any -contraet with the Company, no managing agent shall have any power to appoint a
director of a Company of which he is the managing agent.’’ .

Tl

That is my view. The section is quite absolute. Hou-are harring
something to be done, and in these two sections you need mot say :

‘* Notwithstanding anything to the comtrary in the Articles of A!soclatlon

‘* But on the merils of 87K, no managing agemt shall have pewer to qlpomt a
Airector.’”

I think my friend knows in that case w’hat the answar wil!. b\a
shall oppose. '

M. 8. Buviathuthi : What about 1421
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The Honourable 8ir Nripendra 8ircar : We shall oppose that amend-
ment. If it is now carried, it will mean that all the special directors,
debenture-holders and Goverment men and so on will come out of the
one-third which I shall oppose.

Mr. 8. Satyamurti : Sir, in view of the statement of the Honour-
able the Leader of the House, I do not move my amendments Nos, 141
and 142, but I do move amendment No, 1 on Supplementary List No, 8
with a slight modification. I move :

‘‘ That in clause 42-of the Bill, after the propos«d section 87H, the following new
section be inserted :

‘ 87K. No managing agent shall have any power to appoint more than one
director of a eompany of which he is the managing agent ’.”’

You will notice, Sir, and the House will notice that the Bill, as
originally recommended by the Select Committee contained a provision
providing for shareholders a minimum of one-third of directors and a
maximum of one-third for the mansging agents. By some accident that
got knocked out and I am trying to repair the mischief at this stage.
I am moving this provision that managing agents shall not have the
power to appoint more than one director. The result of all these
amendments so far carried is that managing agents have certain definite
funections to discharge and the directors have certain other functious to
discharge. Dyarchy is bad enough but if it is to consist of one-half of
nominated members then it becomes monarchy masquerading as dyarchy.
Today, the managing agents not only have all the powers under this
Bill but also they have the power of nominating directors to an unlimited
extent. 1 am sure all those Honourable Members who want the
prosperity of our companies will agree with me that shareholders must
have the right to eleet direetors. Of course, there may be some need
for the managing agents to have their point of view presented on the
directorate so that their cases may not be decided by default. That is
why I provide that one director should be nominated by the managing
agent. His funections are well-defined in the agreement or in the articles
of association or under this Act. He knows exactly what his duties and
responsibilities are. On the other hand, we must, I think, have an
independent directorate independent of the managing agents who will
be responsible only to the shareholders. I think it is a happy compro-
mise by which we will have directors who will carry on the general
management of the company and there will be the managing agents who
will be discharging their duties under their contract with the company
or under the articles of agsociation or under this Act. It seems to me
that that will be the:best way of guaranteeing to managing agents their
freedom, to directors their freedom and the shareholders having their
voice on the directorate.

Babu Baijnath Bajoria : May I ask a question ? If there are six
-or eight directors, how many directors will be sent by shareholders ?

Mr. 8, Satyamurti : The question is this. The managing agent
ought not to manage the company directiy himself and then pull the striugs
of the directors also. After all, the managing agent must have his
rights and liabilities. It is not right that he should have all his rights
and privileges under the contract, under the articles of association and
under this Act and yet also seek to influence the directorate unduly.
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[Mr. S. Satyamurti.] o
Let bim have his case represented by all means. Having done that, the
entire management should be in the hands of the directors.

The Honourable 8ir Nripendra 8ircar : This may be required for

repairing the mischief you have done, but no one has suggested one
director so far.

Mr. President (The Honourable Sir Abdur Rabim) : Amendment
5 P.M. moved :

** That in clause 42 of the Bill, after the proposed section B87H, the following new
section be inserted :

‘ 87K. Ng managing agent shall have any power to appoint more than ome
director of a company of which he is the managing agent.’’

Further diseussion of this amendment will be carried on on Monday.

The Assembly then adjourned till Eleven of the Clock on Monday,
the 5th October, 1936.
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