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LEGISLATIVE ASSEMBLY.

Monday, 20th April, 1936.

The Assembly met in the Assembly Chamber of the Council House ab
Eleven of the Clock, Mr. President (The Honourable SBir Abdur Rahim)
in the Chair, -

MEMBER SWORN.

Mr. Kabeer-ud-Din Ahmed, M.L.A. (Rujshahi Division : Muhaﬁmﬂduﬁ
Rural).

QUESTIONS AND ANSWERS.
BAN oN Mr. SuHASH CHANDRA BoOSE.

1772, »Seth Govind Das: Will Government be pleased to state:

(8) whether they are aware of the departure of Mr. Bubhash Chan-
dra Bose for India from Europe, cither by sea or air;

(b) whether they have arrived at any decision as to their action,
if anv, on the arrival of Mr. Bose in India; if so, what those
decisions are;

(c) whether they have arrived at the decisions in consultation with
the Becretary of State for India; if so, what wege the sug-
gestions of the Secretary of State thereon;

(d) whether they have taken into consideration the vote of this
House on the matter and whether they are going to change
their decision thereupon;

(e) whether their attention hns been drawn “to the resolution passed
unanimously at the All-India Local Bodies Conference held
in Delhi on the 20th March, 1936, to impose no restriction
on the libertv and freedom of Mr. Subbash Chandra Bose
on his return to the country; and

(f) whether they have given any consideration to the, resolution
passed by a body of such responsible representatives of the
people of this country; if not, why not?

The Honourable 8ir Henry Oralk: (a)—(d). As the Honourable Mem-
ber 18 aware, Mr. Bose has returned to India snd hes been interned- under
Regulation II1 of 1818, with the approval of the Secretary of State.

(¢) I have seen a copy of the resolution published in th'e press.

(f) The rensons for which Mr. Bose has been made a State Prisoner.
.were fully explained to the House on the 2}3:»:1 March last, in connection
with the “adjournment motion relating to his return to India.

: (4227) A
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NEGOTIATIONS W{rH PRINCES EEGARDING THE FEDERATION.

1773, *Mr. 8. Satyamurti: Will Government be pleased to state:

(a) whether it in a fact that the Indian Federation will not begin to
function by 1040; and

(b) at what stage negotiations with Princes are standing now?

The Honourable Sir Nripendra Sircar: (a) It is impossible to make a

forccast at this stage as to the probable date of the inaujuration of
Federation.

(b) Government are not in a position to add anything to the informa-
tion contained in their Press Communiqué of the 12th March, 1936.

PRESS COMMUNIQUE.

The Secretary of Btate’s legal advisers have been engaged in revising provisionally
the original draft stundard form of the Instrument of Acceesion published with the
‘White Paper of March 1935, Opportunity will be taken of the presence in London
of Counsel represemting Indiun Stutes for purposes of informal discussion withont
prejudice in regard to the generul form of the draft. Tt is expected that in a2 few
months time the revised draft Instrument will be availahle for communication through
the local political authorities concerned to the TIndian States individually with a view
to detsiled negotiations when their comments have been received.

8. C. BISWAS,
Assistant Sceretary to the Government of India.
Foreign und Political Department,

New Drvar;

The 12th March, 19.36.

Mr, 8. Satyamurtl: May T know, whether the appeal of Lord Willingdon
to tho Princes to join the Federation at any cost was made with the

consent and knowlcdge of this Government, or was mecrely a personal
appeal to the Princes?

The Honourable Sir Nripendra 8ircar: To which speech of Lord
Willingdon's is the Honouruble Member referring?

-

Mr. 8. Batyamurti: The speech which Lord Willingdon delivered at
the Princes’ Banquet, in which Lord Willingdon appealed to the Princes
to join the Federation at any cost. I want to know if that speech was
delivered by Lord Willingdon in his personal capacity, or with the
kmowledge and consent of the Government of India.

The Honourable Sir Nripendra Sircar: I do not agree that he said
that the Princes should join “‘at any cost”. Unless I get the exact
speech before me, I do not admit that portion of what was said by
him. He was a part of the Government, and, ‘beyond that, I sm not
in a position to state anything.
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Mr. 8. Satyamurti: With regard to Berar, is there any negotiation going
on affecting the political status of Berar in order to induce Hyderabad to
come into the Federation, and, if so, will Government consult the wishes

‘@f the people of Berar, before they made any commitments?

The Honourable Sir Nripendra Sircar: I am not prepared with an
answer to that question; T want a question to be put down.

Mr. S Satyamurti: At what stage do the mnegotiations with the
maritime States in the matter of the customs relations between British
India and these States stand?

The Honourable Sir Nripendra Sircar: I shall require notice of that .
question also.

Mr. S. Satyamurti: With regard to the subsidy to Mysore and the
retrocession of the civil and military station of Bangalore to Mysore in
order to induce Mvsore to come into the Federation, at what stage do
the negotintions stand ?

The Honourable Sir Nripendra Sircar: 1 require notice!

Mr. 8. Satyamurti: Thank vou very much.

. & TBANSFER OF CENTRAL PUBLICATION BRANCH EMPLOYEES TO CERTAIN
OFFioES IN CALOUTTA.

1774. *Mr. Suryya Kumar Som: (a) Will the Honourable Member in
charge of the Department of Industrien and Iabour be pleased to .state
whether it is a fact that orders were issued to afford facilities for the
transfer of the emplovees of the Central Publication Branch, who had %o
come up to Delhi consequent on the permanent move of the office from
Caleutta, to the sister offices, viz., the Central Stationery Office and the
Government of India Press, Calcutta?

(b) Will Government be plensed to state whether the Controller of
Printing and Stationery thereafter issued an order to the effect that every
alternate vacancy occurring in the aforesnid offices should be filled up by
the employees of the Central Publication Branch?

(¢) Will Government be pleased to state the total strenglh of thesperma-
nent staff brought up from Caleutta to Delhi?

(d) Will Government state how many permanent clerks of the Central
Publication Branch have so far been ahsorbed in the vacancies in the two
Calcutta offices referred to since the date of the issue of the Controller’s
}. order?

(e) How many clerks of the Central 8tationery Office, Calcutta are due
to retire in the course of the financial year 1086-87? 4

(f) How maay clerks of the Central Publication Branch are expected
to be aheorbed in the Central Stationery Office in the course of the financia!
year 1938-87? .

A
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(® Will Government state how many permanent or quasi-permanent
vacancies have occurred in the Central Stationery office and in the Calcutta
Press up till now since the date of the issue of the Controller's orders,

regarding the transfer of Central Publication Branch employees brought
from Calcutta?

(b) How many of the vacancies have actuslly been filled by the em-
ployees of the Central Publication Branch?

(i) Is it & fact that not a single clerk of the Cemntral Publication Branch
has so far been absorbed in any vacancy in the Calcutta Rress?

(j) Will Governmnent state whether it is a fact that on the occurrence
of some permanent vacancies in the clerical grade in the Calcutta Press,
they have been filled up by the men borne upon the fluctuating establish-
ment of that office instead of by the men of the Central Publication
Branch?

The Honourable Sir Frank Noyce: (a) and (b). I understand that in
order to afford facilities to the old permanent staff of the Central Pub-
Lcation Branch for trunsfer to Caleutta the Controller of Printing and
Stationery has issucd orders that every alternate permanent clerical
vacancy to be filled by outside recruitment may be filled by members
of such stuff.

(c) 69 excluding the inferior staff.

(d) One, but three others were transferred to the Central Forms Store,
Caleutta.

(¢) and (f). One clerk will attain the age of 55 years and the period
of extension of service granted to an Assistant will expire during 1936-37,
but it is premature to say whether it will be possible to fill any of the
vacancies by an employce of the Central Publication Branch.

(g) Four in the Calcutta Press and scven in the Central Stationery

ffice.

(h) One.

(i) Yes.

(j) Out of four vacancies three were filled by men already employed
temporarily in the Culcutta Press and one by s member of a minority
community. I may mention that the Controller’s orders referred to in
part (a) above only apply to the filling of vacancies by outside recruitment
and are subject to the observance of the orders regarding communal
representation.

TRANSFER OF CENTRAL PUBLIOATION BRANCH EMPLOYEES TO OERTAIN
OFF10ES IN CALOUTTA.
1775. *Mr, Suryya Kumar Som: (a) Will Government be pleased to
stnte whether it is & factthat even if the order of transfer be strictly
followed, it will take at least ten years to repatriate the employees of the
Central Publication Branch to the Caloutta offices?

(b) Will Government state whether they are aware that the necessity ot
maintaining the due percentage of the Muslim and other minority commu-
nities in the clerical establishment of the Central Stationery Office and in the
Caleutta Press is retarding the absorption of the men of the Central Pub-
lication Branch in the vacancies occurring from time to time?

[



QUESTIONS AND ANSWERS, 4231

(c) Will Government state whether it is a fact that many vacant posts
of clerks have been transferred from the Calcutta Press to the Delhi Press?

(d) Is it not a fact that the order of transfer by reason of difficulties

Fitendant on its execution has practically afforded no relief to even any

>

individual employee of the Central Publication Branch?

(e) Will Government be pleased to state whether any undertaking was
obtained from the employees of the Central Publication Branch, either at
the time of recrvitment, or at any other time, to the effect that they
would be required to proceed to any other part of India in the interest of
public service?

‘The Honourable Sir Frank Noyce: (a) It is not possible to state the
period of time which will elapse before the members of the Central
Publication Branch who desire a transfer to Calcutta can be absorbed
in the branches of the Stationery and Printing Department located there.

(b) If members of the minority communities who were brought up to
Delhi with the Central Publication Branch are not available for transfer
from that Branch to Calcutta, vacancies reserved for those communities
have to be filled from other sources.

{e) No.

(d) As I observed in reply to part (d) of the Honourable Member's
previous question, four clerks of the Central Publication Branch have
already been transferred to Culcutta. Two clerks were so transferred
before the orders issucd by the Controller.

y . je} No.

+1776*—1776*,
Y1770%,
ALTERATION IN THE AGE oF RarLwAy EMFLOYEES.

1780. *Sardar Sant Singh: (a) Are Government awarc that the Chief
Comniissioner, Railways, in reply to question No. 155(¢), informed the
Council of State on the 26th April, 1934, that there were preccdents in
which Government had changed the official record of age of railway em-
ployees and further that if an employee could prove that he was younger
than shown in his service sheet, he automatically got extension of service ?

(b) If the reply to part (a) be in the affirmative, will Government
plense state if effect was given to the undertuking contained in the afore-
eaid statement made by the Chief Commissioner of Railways in all cases
referred to the Railway Board on this subject thereafter?

‘The Honourable Sir Muhammad Zafrullah Khan: (a) Yes.

(b) The Railway Board give effect to the policy referred to only
in cases in which appeals may lie to them, and do not interfere in cases
in which powers have been delegated to the Agents of State-managed
Railways. I would, however, add for the information of the Honourable
Member that the Agents of State-managed Railwave have already been
made awarc of the policy of Government in this matter.

‘+For questions Nos. 1776—1778, see pp. 425057 of these debates.
2This question was withdrawn by the questioner.

-
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Post OFFICE CHOWKIDARS AT PESHAWAR ALLOWED TO CARRY PARCELS,
ETOC.

1781. *Bardar Sant Singh: (a) Is it a fact that it is laid down in Cirele
Ordor No. 181, that chowkidars, employed to guard post offices at night,

should tale rest und do no work during the day, so that they can remain
on duty at night?

(b) Is it also a fact that an ‘Error Book’ iz maintained in certain
offices specinlly at D’eshawar, showing the name of Pohce engaged in
carrying heavy mails with the postmen ?

(c) In case the reply to part (a) be in the affirmative, why are the
chowkidars ot Peshawar allowed to carry heavy parcels, ete.; with post-
men, whick can be easily verified from the said ‘Error book’ mentioned
in part (b)?

(d) What action do Government propose to take against this irregular
practice ?

Mr. @G. V. Bewoor: (a) Yes.

(b) The police are never engaged to carry heavy mails with postmen.

(c¢) Chowkidars at D’eshawar are sometlimes permitted to convey heavy
parcels along with postmen for a small remunerution when coolies are not
readily available. The conveyance of such mails is not part of the
regular duty of the chowkidars &nd their occasional employment on such
work does not interfere with their normal duties.

(d) The matter is within the competence of the Hend of the Cirele

concerned to whom a copv of the question is being sent for such action
a8 be may consider suitable.

RUNNING OF TRAINS BETWEEN DELEI AND HOWRAH via PATNA.

1782, *Mr. Ram Narayan 8ingh: (s) Will Government state the
reasons why the train known as ‘‘Sealdah Express” hns been cancelled
and ie not allowed to run on the main line between Delhi and Howrah
via Patna since the lst April, 19362

(b) Are Government aware that at present there is no direct train
between Delhi and Howrah via Patna, acoording to the new time-table?

(c) Are Government aware that this reduction and cancellation of the
number of trains on the main line via Patna and also the want of even
a single fast and direct train on the same line have created a lot of
inconvenience to the travelling public in Bihar and consequently a lot of
indignation is caused among them?

(d) Are Government prepared to reconsider the position and so arrange
the running of trains that at least two fast trains, either mail trains or
express, are allowed to run between Delhi and Howrah via Patna?

The Honourable Sir Muhammad Zafrullah Khan: (a) Government
understand that the train known as the ‘‘Sealdah Express’ has been dis-
continued between Sealdah and Allahabad for lack of patronage by long
distance passengers who travel by the faster trains between Calcutta and
Delhi. .

(b) Yes.
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(c) No. I would refer the Honourable Member to the reply I gave
to Mr. Sri Prakasa’s question No. 1667 on the 16th April, 1086.

(d) I sm’ sending & copy of the Honourable Member's question and
of my reply to the Agent of thoe East Indian Railway for consideration.

Pandit Lakshmi Kanta Maitra: Is the Honourable Member aware thab
a great inconvenience is being felt for the disoontinuance of this train, the
Bealdah Express?

_The Honourable Sir Muhammad Zatrullah Khan: As I have already
said, this question and the reply are being sent to the Agent of the
East Indian Railway, and the Honourable Member's observations will dtso
be sent to him. -

TiME TasLE OoF THE EAST INDIAN RaILWAY.

1783. *Mr. Ram Narayan 8ingh: (a) What is the number of copies of
ghet t;t_no t;a.ble of the East Indian Railway printed and published for the
rst time

(b) Are Government aware that this new time table of the East Indian
Railway was not available to the travelling public on any of the stations
between Patna and Delhi for several days in the beginning of this month,
and if so, why?

The Honourable Sir Muhammad Zafrullah Khan: (a) 12,000 copies.

(b) Government understand that, on the 21st March a hundred copies
were despatched to Delhi and fifty each to Dinapore, Moghalsarai,
Allahabad and Cawnpore. On the 24th March fiity copies each were
despatched to Etawah, Tundla, Aligarh and Ghazisbad and twenty-five
copies each to Buxar and Delhi.

Prof. N. G. Ranga: Is this time table published in Hindi also ?

The Honourable Sir Muhammad Zafrullah Xhan: I am afraid I shall
require notice.

Prof. N. G. Ranga: In view of the fact that the time table of the
East Indian Railway was not avuilable for the first seven days, will the
Honourable Member kindly ask the East Indian Railway to see to it
that time tables are published earlier ?

The Honourable 8ir Muhammad Zafrullah Khan: As my reply shows,
it is not correct to say that it was not available during the first seven
days, but, in any case, 1 have no doubt, the Agent, East Indian Rail-
way, after this question has been put and information has been asked
for, will take steps to obviate the inconvenience caused, for the future.

Mr, Bri Prakasa: In view of the many drastic changes in the train
timings on the Fast Indian Railway, will Government instruct that Rail-
way to publish their time tables in plentv of good time, for as a matter
of fuct, I could not get a time table till the 7th though I tried to get one
every day from the 1st to the 7th.
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The Honourable Sir Muhammad Zafrullah Khan: I shall convey that
suggestion to the Agent, East Indian Railway.

Mr, M. 8. Aney: May I know whether any suggestions or proposals
regarding changes in the time tables are placed before the Railway
Advisory Committee before they are made?

The Honourable Sir Muhammad Zafrullah Khan; I believe all the
principal changes are discussed with them.

N

Mr. 8ri Prakasa: May I know who fixes the prices of the time tables ?

The Honourable Sir Muhammad Zafrullah Khan: I could net say; I
suppose the Agent 18 reullv responsible for the price, but which of ths
part,icular officers under him actually fixes the price, I cannot say.

Prol. N. @. Ranga: What is the experience of these railway autho-
rities? Is there any profit made out of the sales of these railway guides?

The Honourable 8ir Muhammad Zafrullah Khan: That does not arise
out of the question,

Pandit Lakshmi Kanta Maitra: Is the Honourable Member aware that
tlie prices huve mounted up to fifty per cent?

The Honourable Sir Muhammad Zafrullah Khan: That does not arise ,
out of the question.

ENHANOEMENT OF THE PoY OF THE INSPEOTOR APPOINTED TO INVESTIGATE
Ca8ES OF CLAIMS PREFERRED AGAINST THE EAST INDIAN RalLway.

1784. *Dr. N. B. Khare: With reference to the information given on
the 12th February, 1938, in reply to uustarred question No. 85 asked in
this House on the 4th February, 1936, will Government please state:

(a) whether, with the approval of the Agent the old scales of pay
of any other post were enhanced; and

(b) the rule under which enhancement in an old scale of pay is
permissible ?

The Honourable Sir Muhammad Zafrullah XKhan: I am collecting

certain information and wili lav a replv on the table of the House in
due course.

B0ALES OF PAY OF STENOGRAPEERS oF HEaADS oF DEPARTMENT® OF THB
EasT INDIAN Ramway.

1785. *Dr. N. B. Khare: With reference to the information given on
the 14th February, 1936, in reply to unstarred question No. 89 asked in this
House on the 4th Fubruary, 18386, wili Government please state how far
the information to parte (a) and (b) is in conformitv with pace 3 of the
classified lists of subordinate staff of all Departments on scales of pay

riring t5 Ra. 250 and abnve corrected up to Beptember 1983, September
1984, March, 1935, and 80th Beptember, 10857
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‘The Honourable Sir Muhammad Zafrullah Khan: I am unable to
understand what the Honourable Member is referring to. If he will
specifically state to what he is referring, I would endeavour to give him
Ya reply.

Dr. N. B. Khare: The pay of one lady stenographer on the East
Indian Railway at Calcutta was raised recently. 1 want to know the

reasons for the same.

The Honourable Sir Muhammad Zafrullah Khan: The Honourable
Member will please put down & specific question, and I will get the informa-
tion.

REVISED SCALES OF PAY FOR SUBORDINATE STAFF OK THE EAST INDIAN
RAILWAY.

1786. *Dr. N. B, Khare: With reference to the information given on
the 12th February, 1936, in reply to unstarred question No, 102 asked in
this House on the 4th February, 1936, will Government please state:

(a) the certain exceptions; and
(b) lay a copy of the notification under which these posts were
abolisLed on the introduction of the crew system in 19267

The Honourable Sir Muhammad Zafrullah Khan: With your permis-
. 4gn, Sir, I propose to reply to questions Nos. 1786 and 1787 together.
T would refer the Honourable Member to my reply to Qazi Muhammaa
Ahmad Kazmi's starred question No. 832 asked by him on the 26th
February, 1036.

Dr. N. B. Khare: Will the Honourable Member quote the specific date
and number of the question replied previously which contained the informa-
ation sought for in this question?

The Honourable Sir Mubammad Zafrullah Khan: It is question No.
832, dated the 28th February, 1936.

Dr. N. B, Ehare: In that question, no specific queation was quoted.

The Honourable Sir Muhammad Zafrullah Khan: I am unable to
follow the Honourable Member’s question. '

Dr. N. B. Khare: No information was given in that question.

The Honourable Sir Muhammad Zafrullah Khan: T am still unable to

follow what the Honourable Member means. The two questions, Nos.

$. 1786 and 1787, are with reference to the information given on the 12th Feb-

ruary, 1086, in reply to unstarred questions No. 192 and No. 103. The
first question says:

“Will Government please state (s) the certain exceptions; and (b) lay s ocopy of
the notification under which these posts were abolisked on the introduction of the
erew system in 1026."



4236 . LBGISLATIVE ASSHMELY. [20TE APRIL, 1986.

The next question deals with tigket collectors. [ have answered these
questions by referring the Honourable Member to question No. 882 asked
on the 26th February, 1956, by Quzi Muharamad Ahmad Kuzmi.

_ Dr. N. B. Khare: The previous question referred to by the Honourable
Member does not contsin any information to the best of my recollestion.

The Honourable Sir Muhammad Zatrullah Khan: If the Honourable
Member has any further question to put, he will no doubt give notice.

REevIisED SOALES OF PAY FOR SUBORDINATE STAFF ON THE EAST INDIAN
Ramwway.

t1787. *Dr. N. B. Khare: With reference to the information g'ven on
the 12th Pebruary, 1986, in reply to unstarred question No. 103 asked in
this House on the 4th February, 1986, will Government please state :

(a) the certain exceptions;

(b) the notification as required under Government of India Resolu-
tion No. 4868, dated the 4th December, 1891, promulgated
to lt];he staff in respect of the cessation of the'r existing vested
rights;

(¢) whether the ticket collecting staff who held permanent pos‘s in
& substantive capacity were allowed the option of retaining
the seules of pay applicable to the permanent posts held by
them in a substantive capacity previously; :

(d) whether the posts of head ticket collector or assistant head
ticket collector were included in the ticket collecting staff
previously; and

(e) why the rules which are applicable to others are not applicable
to this class?

Use or THE Worp ‘‘CpoLy’’ IN RESPECT OF INDIANS AND “‘LABoUR’’ IN
RESPECT OF LEUROPEANS AND ANGLO-INDIANS.

1788. *Dr. N. B. Khare: With reference to the reply given to starred
question No. 462 asked in this House on the 14th February, 1936, will
Government please state the reasons for using the word “‘Cooly’’ in
respect of Indians and *'Labour’’ in respect of Furopesns and Anglo-Indians
and do they propose to have a uniform word for both and to avaid ali
confusion? If not, why not? And who holds the contract for coolies
at Howrah, Indian or otherwise?

The Honourable Sir Muhammad Zafrullah Khan: As reeards the first
part of the question there is nothing in my reply fu starred question No.
452, asked on the 14th February, 193A. to suggert *tat the term ‘Labour”
is used by the Railway Administration in rusnect of Tluropeans and Anglo-
Indians and ‘cooly’ in respect of Indians. No further action is, therefore,
called for. As regards the latter part of the question I am collecting
certain information and will lay a reply on the table of the House in due
oourse,

tFor answer to this question, sce answer to gquestion No. 1786
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Mr. Sri Prakasa: What objection have Government got to abolish
this term ‘‘cooly’’ when we dislike the expression.

The Honourable Sir Muhammad Zafrullah Khan: That does not arise
out of this question.

AUTHORITY FOR RECOGNITION OF A Ramwway ScHOOL.

1789, *Dr. N. B. Khare: With reference to the reply given to starred
question No. 470 asked in this House on the 14th February, 1986, will:
Government please state the suthority who recognises a school and th
conditions, if any, attached to such recognition? .

The Honourable Sir Muhammad Zafrullah Khan: I would refer the-
Honourable Member to the replies given to parts (a) and (c) of starred
question No. 470 referred to by him which contain the required information.,

“Pur Orr’’ Dury anp ‘‘SuspPENDED FROM'' DuTy oN Srtate RarLwavs.

1790. *Dr. N. B. Khare: With reference to the reply given to starred
question No. 472 asked in this House on the 14th February, 1988, will
Government please state the administrative rule’ or order in respect of
“putting off”’ duty or ‘‘suspension’’ from duty?

The Honourable Sir Muhammad Zafrullah Khan: I have already stated
in reply to the question referred to that this is purely an administrative
nwitter for the Agents of  Stute-munuged  Railways to decide. I would
however, add, that Government are not prepared to obtain information
regarding the administrative rules or orders, which may have been issued
by the Agents of various State-managed Railways,

Froumve up oF VACANCIES ON THE EAST INDIAN RAILWAY WITHOUT THE
MepiuM or SELEOTION BOARDS.

1791. *Dr. K. B. Khare:  With reference to the reply given to-
starred question No. 489 asked in this House on the 14th February,
1936, will Government please state whether these vacant posts are
filled by juniormost staff and if not, who were appointed to these vacant.
posts during the years 1934 and 1935?

The Honourable Sir Muhammad Zafrullah Kbhan: I am collecting in-
formation and will lay a reply on the table of the House. in due course.

ALLEGATIONS AGAINST THE BTAFF OF THE MoRADABAD DIvisioN oF THE
EasT INDIAN RAILWAY.

1792, *Dr. N. B. Khare: With reference to the reply given to starred’
question No. 400 asked in this House on the 14th February, 1986, will
Government please state:

(a) how the Divisional Buperintendent became aware of the
payment of dasturi;
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(b) what made the Divisional Superintendent to use the word
dasturi in that Circular; and

(c) on what information such warning against the practice of »
possible evil was issued?

The Honourable Sir Muhammad Zafrullah Khan: (a), (b) and (c). Gov-
-ernment have no information.

STAFF EMPLOYED ON BTATE RATLWAYS UNDER LABOUR LBGISLATION.

1793. *Dr. N. B. Khare: Will Government plense state:
(a) the staff, administrationwise, employed in each category on
State Railways under labour legislation; and

(b) the expenditure on such staff in each category and administra-
tionwise ?

The Honourable Sir Muhammad Zafrullah Khan: (a) Attention is
drawn to Rule 3 of the Railway Servants Hours of IImployment Rules,
1931, included as Appendix B in the Annual Report on the working of
the Houras of Employment Regulations during the year 1931-32, a copy of
which is already available in the Library of the House.

(b} The information asked for is not readily available, and Government
consider that the labour and expense involved in collecting it will not be
justified by the results to be obtained.

STAFF EMPLOYED ON STATE Ramways UNDER LaBoUR LEGISLATION.

1794. *Dr. N. B. Khare: Will Government please state whether the
staff on Stute Railways under labour legislation performing continuous
duty of eight hours s day have to change duty twice in a week by per-
forming double shifts before they earn 24 hours uninterrupted rest?

The Honourable Sir Muhammad Zatrullah Khan: Changes in shifts in
the case cof continuous workers depend on the nature of the work. In
.gome cases there are no changes: In others one change per week. In a
few cases there are two chances per week, but such a woeek only occurs
.at intervals for any given individual.

REGULATIONS REGARDING DISOIPLINARY ACTION AGAINST RAILWAY STAFF.

1795. *Dr. N. B, Khare: With reference to the reply given to part
'(b) (i) of unstarred question No. 156 asked on the 18th February, 1936,
in this House, will Government please state:

(a) what is meant by the term ‘‘official use only”’;

(b) whether non-gazetted staff are not required to know the subsi-
diary rules;

(o) the extent to which the non-gazetted staff used the subsi-
diary rules otherwise than ‘ official use only’’;

(d) whether during the service non-garetted staff are not porm.vbﬁud
to use the subsidiary rules officially; and
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(e) why the subsidiary rules have not been published in the Gagette
for general information when the prineipal rules are published.
for guidance ?

The Honourable Sir Muhammad Zafrullah Khan: With your permission,
8ir, I propose to reply to questions Nos, 1795 and 1786 together,

I am collecting information and will lay a reply on the table of the
House, in due course. -

Dr. N. B. Khare: Why should not the subordinate staff outside office

get these circulars and regulations ?

The Honourable Sir Muhammad Zatrullah Khan: As 1 have said, I
am collecting information with regard to the original question, and, there-
fore, I am afraid 1 am unable to reply to the supplementary question.

REGULATIONS REGARDING DISCIPLINARY ACTION AGAINBT RAILWAY STaFF.

+1796.*Dr. N. B. Khare: Will Government plegse state the reasons for
not making known to the staff the powers delegated by publication in.
the Gazette as stated in reply to part (b) (iii) of unstarred question No. 156
asked in this House on the 18th February, 1986°?

APPoOINTMENTS OF TRAIN CONDUOTORS.

1797. *Dr. N. B. Khare: (a) Is it a fact that under rules for the recruit-
ment and training of non-gazetted stafi on State-managed Railways the
posts of train conductors is a non-selection post under the commercial
group ? ,

(b) Is it a fact that appointments to train conductors are through
normal channel of promotions from the class described as ticket collectors
under commercial group, in the rules for the recruitment and training
of non-gazetted staff on State-managed Railways?

(¢) 1f the replies to parts (a) and (b) be in the affirmative, will Govern-
ment please state:

(i) the rule under which appointments to train conductors are per-
mitted through normal channel of promotions from the class
described as guards under transportation group in the rules
for the recruitment and training of non-gazetted staff on
State-managed Railways;

(ii) the number of train conductors on State-managed Railways,
railway and communitywise;

(iii) the number of train conductors appointed through normal chan-
nel of promotions from the classes described under commer-

cial and transportation groups respectively railwaywise since
18t October, 1982; and

(iv) the order notifying thg !'elaxation of any rule of the rules for
recruitment and training pf non-gazetted staff on State-
managed Railways issued by the Agent of a railway?

+ For answer to this question, see answer to question No, 1785,
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The Honoursble Sir Muhammad Zafrullah Khan: (a) No selection posts
have been specially mentioned in the rules issued by the Railway Board
for the recruitment and training of subordinate staff on Btate-managed
Railways but Agents have been authorised to specify such posts in the
.cadre of each branch or Department.

(b) Yes. |

(e), (i) and (iv). The attention of the Honourable Member is invited to
rule 64 of the rules for the recruitment and training of subordinate staff on
State-managed Railways under which Agents can relax or imodify the pro-
wisions of these rules.

(¢), (ii) and (iii). The information asked for is not readily available, and
-Government consider that the labour and expense involved in collecting
it will not be justified by the results to be obtained.

WITHDRAWAL OF CERTAIN ArLrLowaNcEs oF TravELLINg TIOKET
ExXAMINERS OoN STATE RAlLways.

1798. *Dr. N. B, Khare: Is it a fact that the Honourable Sir Muhammad
Zafrullah Khan, on the 19th February, 1936, observed: ‘I do not think
that on any particular railway the number of persons effected by that order
would be more than, say 40 or 50" ? If so, will Government please state
whether the number 40 or 50 refers to the Travelling Ticket Fxaminers
or Inspectors or Collectors on State-mannged Railways? If not, to which
class or eategory ol employee does it refer?

The Honourable Sir Muhammad Zafrullah Khan: The Honourable Mem-
ber is referred to page 1245 of Volume II of the l.egislative Assembly
Debates, 1986.

REvisioN oF THE SCALES OF PAY OF THE STAFF ON STATE RAILWAYS.

1799.*Dr. N. B. Khare: Will Government pleuse state administration-
wise the category of the staff whose scales of puy were revised after the
introduction of the revised scales of pay (from 16th July, 1931) on State-
managed Railways together with the reasons for revisions and the dates
on which such revisions were brought into force ?

The Honourable Sir Muhammad Zafrullah Khan: Government have no
information and do not cc_msidcr that the labour and cost involved in col-
Jecting the information will be justificd hy the results to be obtained.

SoaLES OF PaY IN FORCE ON THE EAST INDIANRAILWAY ON OERTAIN DATES.

1800. *Dr. N, B. Khare: Ts it a fact that on the East Indian Railway
the following scales of pay were in force on 1st April, 1036:

(a) East Indian Railway Company scales of pay on 81st December,
1024;
(b) Oudfx and Rohilkund State Railway scales of pay on 80th June,

(¢) co-ordinated scales of .pay on 1st November, 1928;
(d) Revised scales of pay on 16th July, 1881;
(e) Revised Esst Indian Railway Company scales of pay?
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The Honourable Sir Muhammad Zatrullah Khan: I am collecting in-
formation and will lay a reply on the table of the House, in due course.

Durea Pusa HoLipAYS ENJOYED BY OFFIOERS OF OERTAIN DIVISIONS OF THR
East INDIAN Ramway.

1801.*Dr. N. B. Khare: Is it g fact that the East Indian Railway
ipublish a calendar for each year with a list of holidays observed in Ben-
gal, United Provinces, Bihar and Orissa Provinee? If so, will Govern-
.ment please state the authority under which the officers of the Divisional
“Buperintendents at Asansol, Dinapore, Allahabad, Lucknow and Morad-
abad enjoy the privilege of a fortnight's holiday on Durga Pooja as is
-enjoyed in Bengal?

The Honourable Sir Muhammad Zafrullah Khan: Government have
no information. This is a matter of detailed administration for the Agent,
Bast Indisan Railway, to decide to whom I am sending a copy of the
-question for information and such action as he may consider necessary.

"SENTORITY OF TRANSPORTATION AND COMMERCIAL STAFF ON THE EasT INDIAN
RAmLWAY.
1802. *Dr. N. B. Khare: Will Government please state the practice on
the Enst Indian Railway in determining seniority of Transportation and
Commercinl stoff ?

The Honourable Sir Muhammad Zafrullah Kban: I am collecting in-
formation and will lay a reply on the table of the House, in due course.

-BENURE OF THE PosTs OF DIRECTOBRATE ESTABLISHMENT OF THE RAILWAY
DEPARTMENT.

1803. *Dr. N, B. Ehare: Will Government please state:
(a) the tenure of the posts of the Directorate establishment of the
Railway Department;
(b) the number and names of officers who have completed their
tenure on that establishment;
(c) the reason for retaining time-expired officers on that establish-
ment; and
(d) whether they propose to remove the time-expired officers from
that establishment; and if not, why not?
The Honourable Sir Muhammad Zafrullah Khan: With your permis-
-sion, Bir, 1 propose to reply to questions Nos, 1808 and 1804 together.
Normally the Dircetorate tenure posts are for four years, but there

is vo rigid rule, and tenures may be extended to suit the exigencies of
the service.  The other parts of the questions do not, therefore, arise.

"TBNURE oF THE Po8TS OF DIRECTORATE ESTABLISHMENT OF THE RAILWAY
DEPARTMENT. '
+1804.*Dr. N. B. Khare: Will Government please state:
(a) whether it is their policy to retain an officer on a tenure post
after expiry of the tenure post held originally on the
Directorate establishment of the Railway Department;

+ For answer to this question, see answer to quastion No. 1803,
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(b) the names of those officers who are retained ‘in pursuance of
that policy on the expiry of each tenure post held during
the preceding five years together with the nature of posts
held; iy

(c) whether rules promulgated in that respect are carried out and
adhered to by the Railway Department? If not, why
breaches are permitted ?

TRAVELLING ALLOWANCES FOR THE MoVE FROM SiMLa TO DELNI PATD TO THE
SUPERVISOR OF RAILWAY LABOUR AND HIS STAFF.

1805. *Dr, N. B. Khare: Will Government please state:

(a) whether the Supervisor of Railway Labour and his staff wase
paid travelling allowance for the move from Simla to Delhi
in October 1985;

(b) whether any option of using passes or of claiming travelling
allowances was given to them; and

(e) whether passes were issued to any of them; if so, whether it
waa duty, privilege or transfer pass and whether the passes
issued to them were alike in nature; if not, why and what
are the reasons for differcntial treatment to the staff of
the same office ?

The Honourable Sir Muhammad Zafrullah Khan: (a) The staff of the
Supervisor of Railway Labour but not the Supervisor of Railway Laboiur *
himself. -

(b) According to the rules then in force either passes must be used
or travelling allowance may be claimed.

(c) Stenographer and peons were on tour with the Supervisor of Rail-
way Labour snd made use of their duty passes. Only such travelling
allowance as is admissible under the regulations was paid to them. The
other staff of the Supervisor of Railway Labour’'s Office who moved direct
from Simla to Delhi were paid travelling allowances admissible under the
regulations. The Supervisor of Railway Labour was given transfer passes
and was not paid any travelling allowance.

Dr. N. B. Khare: When dogs travel with the officer, does he pay for
them?

The Honourable Sir Muhammad Zafrullah Khan: That is enfirely a
hypothetical question.

RECRUITMENT OF A CLERK FOR THE OFFICE OF THE SUPERVISOR OF RATLWAY
LaBoUR.

1806.*Dr, N. B. Khare: Will Government please state:
(a) whether anv post of a clerk for the office of the Supervisor of

Railway T.abour was advertised between March 1985 and
October 19851
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(b) the date on which the first and the last spphcatwns were
received ;

(c) the last date by which applications were to reach the office;
(d) the criterion for the selection;

(e) the officer who selected the candidate;

(f) the date on which selection was made;

(g) the date on which offer was sent to the selected candidate;
(h) the date on‘which the selested candiflate joined ‘the ‘post:
(i) number of candidates or of applications received;

(i) particulars of candidates or of applicants; and

(k) the degree of relationship ‘between the selected candidate and
the officer who made the selection ?

.

The Honourable 8ir Muhammad Zafrnllah Khan: (a) Yes.

(b) The first application was receiyed on the 28th August, 1985, and
no applications received after the '15th September, 1985, were entertained.

(c) 16th September, 1985, as advertised.

(d) The vacancy was reserved for & Muslim and tha best qualified
among them, who was an M.A., was appointed.

(e) Bupervisor of Railway Labour and the Director of Establishment,
Railway Board.

A (P 16th September, 1985.
(g) 16th Beptember, 19385,
(h) 1st November, 1985.

(i) Out of about 1,000 applications received about 400 were from
Muslims.

(j) Matriculates, M.A.’s and B.A.'s.
(k) None.

CLERES DISOCHARGED BY THE SUPERVISOR OF RAmLwAY LABOUE.

1807.#Dr, N. B. Kbare: Will Government please state:

(u) the number of clerks, temporary or permanent, discharged by
the Supervisor of Railway Labour from March 1885 to
Ooctober 1985; and

(b) the nature of the charges framed against the persons discharged ?

The Honourable Sir Mohammad Zafrullah Xhan: (a) None.
(b) Does not arise.

Post oF TR DEPUTY DIRECTOR, ESTABLISHMENT IT, Rarmway Boanp.

1808, * Dr. W. B. Kbhare: Will Government please state:
(a) whether the present Deputy Director, Establishment II, Rail-
way (Railway Board) Department's post is temporary;
(b) whether the sanction of tne said post will expire in October
1936 ;
»
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(o) whether the sanction will be extended thereafter;

(d) whether the tenure of the Deputy Director will expire in October
1986 ;

() whether the tenure will be extended;

(f) whether any undertaking by the Governor General in Council
hag been given for his retention in the Department after
October 1986 ? \

The Honourahle Sir Muhammad Zafrullah Ehan: (s) One of the two
vosts of Deputy Director, Establishment, is temporary.

(b) Yes.

(c) No decision has been reached.

(d), (e) and (f). Do not arise.

STATEMENTS LATD ON THE TABLE.

Information promised in reply to part (e) of starred question No. 661 asked
hy Mr. Mathuradas Vissanji on the 19th February, 1936.

Esmpr.oyMENT oF CADETS oF THE ‘‘DUFFERIN’’.

{e) With regard to the shipping companies holding contractr with the Indian Posts
and Telegraphs Department for the conveyance of mails, the sttention of theé Homnoust
able Member is invited to Appﬁndi'.l XTI of the Annual Report on the working of that
Department for 1834-35, a copy of which is in the Library of the House. )

As regards the carriage of stores from London, the London Btore Deplrl.mmt. does
vot ‘enter into running contracts for freights. Contracts are open to quotatioms by
uny shipowners to whom no subsidy or concession is offered.

Mails and passengers between India and the Andamans are carried by the s.e.
“'‘Meharajah’ belonging to the Asiatic Bteam Navigstion Company. The payment
made to the Company is on account of services rendered, that is to say no subsidy
or specia] concession is granted.

CGovernment have no contracts with, or grant any subsidy or concemsion to, any
shipping company for the conveyance of Governmeni servants; though officers who are
previded with passages to or from Tndin, at Government expense have been requested
to travel as far as possible by Empire shipa.

Contracts for hiring of transports, for conveyance of British troops ex-India are
entered into by the Director of Rea Transport, London. For conveyance of troops
in India a contract exists with the British Tndia Steam Navigation Company and,
in this conncetion the Honourable Member is referred to the reply to parta (a) and
(b} of Mr. Gaya Prasad Bingh’s question No. 589 laid on the table of the House on
the 30th Auguxt, 1884

Information promised in reply to starred question No. 1345 asked by 'Qasi
- Muhammad Ahmad Kasmi on the 20th March, 1936.

Arsexce ofF Rainway PoLior oN STaTioNs OF TRE SHARPARA-SHAMLI
Ramwway. '
“(a) Yes. ‘ .
(b) Yeh. But as the incidence of crime was found to be comparatively low, it was
decided that tho district police were sufficient to cops with the srime on that rail*
way.
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dnformation promised in reply to etarred questions Nos, 1403 and 1404
asked by Qazi Muhammad Ahmad Kazmi on the 23rd March, 1936.

SINGLE CoNTROL SCHEME FOR CARRIAGES AND WAGONS ON CERTAIN RAILWAY
STATIONS,

Question No. 1408—

(a) and (b). Yes.

(0) The estimated savings annum are :—
at Delhi Main—Ras, 52,
st Meerut City—Ra. 11,000
at Saharanpur—Rs. 16,000,

81v6LE CONTROL SCHEME rOR CARRIAGES AND WAGONS ON CERTAIN RAILWAY
SraTIONS,
Question No. 1j0j—
() Yes.
(b} An investigation was made bv the Railway Administration.

(¢) The scheme was not entn'eﬁr successful owing to certain defects in the
details of the organisation. Steps have been taken to eliminate these as far as

cable,
(d) Railway Administrations are being asked to investigate the possibilities of
further extending this form of control.

Information promised in reply to unstarred question No. 468 asked by Mr.
Amarendra Nath Chattopadhyaya on the 7th April, 1936.

Rur RooMs AT THE HowRAH STATION BUILDINGS FOR THE Use or GAzZETTED
OFFICERS AND THEIR FAMILIES.

(a) Rest rooms have been in existence at Howrah for quite a long time lor the
use of the officers of both the East Indian and Bengal Nagpur Bailways.

{b) (i) Ono big room which has been partitioned into two living ‘room and one office.

(ii) Not known.

(iii) No. mem

{iv) No.

(v) Yea ome, to look after the cleanliness and safety of the rooms. He s on a
grade of pay pf Rs. 12—1-—17.

(vi) No.

(vii) Yes; a charge of twelve annas per bed for 24 hours or part thereof has re-
cently been introduced.

(viii) Yes, but the officers using the Rest Rooms generally come to Howrah by train
compartments.

(¢) Yes, for non-gazetted Inspecting Btaff on a special site close to Howrah Btation
and on a larger scale. There is no discrimination,

(d) Does not arise.

(e} Yes, and the question of shifting the present Rest Rotms of Inspectors, etc.,
to this Isoe {s under investigation.
- () Thare is no information, but normnl]v such sanction would not be neceasary.

{(g) Tn view of the reply to (a) this does not arise.

STATEMENT REGARDING NET - EARNTNGS OF CERTAIN INEIWLY
CONSTRUCTFD RAILWAY LINES.

The Homourable Sir Muhammad Zstrullsh Khan (Member for . Com-
merce and Baﬂwayn) 8ir, T lay on the table a statement, giving the in-
formation ut present available as to the net earnings of certain newly con-
structed railway lines, during the financial year 1934-85, and a comparison
of the reburn given by these earnings on the capital outlay with the {etum
anticipated in the fm;nnal estimates. 2

e
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QUESTIONS AND ANSWERS.
i
Mr. M. Ananthasayanam Ayyangar Sir, with your permission, I should
llke to make a submission. I am sorry T was not present here when my
question No. 1776 and two others were called. The quastlon hour is not
yet over, and I find that the House of Commons practice is that when
the question period is not over those questions which could not be put

are allowed to be put, when the other questions do not exhaust the whole
time.

Mr. President (The Honourable Sir Abdur Rehim): Where is that
ruling?

b
Mr. M. Ananthasayanam Ayyangar: I have found it in Hansard. This
is_not in conflict with the ruling- that vou have given before, hecauss, in
those cases, the question time was fully occupied with the other questions,
and there was no further time for questions which could not be asked in
fime and were, therefore, allowed to lapse.

t
| M, Pnddant (The Honourable Sir Abdur Rahimn): Without laying

idown any precedent, the Chair will allow the Honourable Member to ask
those questions now.

Hosrwu.a RTO., UNDER THE SUPERVISORY OR ADVISORY CONTROL OF THE
Cmmr Menicar OrFrrcers, DELEI AND NEW DELHI.

. 1776. *Mr. M. Ananth.uaymm Ayyangar: (a) Will Government b.

ipleased to state the various hospitals, hospital and other committees, in-

intitutions, and Acts over which the Chief Medical Officers of Delhi and

‘New Delhi, respectively, hold supervisory or advisory control ?

(b; Are Government aware of the numerous occasions when the con-

‘duct of the hospital staff has been severely criticised in the mcetings ot
.the Delhi Municipality ?

~ (¢) Do Government intend that the two Chief Medical Officers shall
hold singly or in collaboration administrative charge of the T.ady Irwin
‘Hospital ?

. (d) Will these officers be allowed private practice?

(e) Will the earnings through the hospital accrue to the hospital, as
happens in the Hindu Rao Hospital, Delhi, or, will they accrue to the
‘officers’ pockets ss happens in the case of the Civil Hospital, Delhi?

(f) Will these officers have an assistant administrative officer under
them, and will this administrative officer be allowed private practice ?

(g) Will Government be pleased to state the salary and allowances
now drawn by each of these officers separately nad respectively, and the
additionals intended when they are given charge of the [rwin Hospital ?

(b) Will Government be pleased to state whether applications wera
invited for the post of the junior administrative officer? If not, why
‘nob ?

(i) Were applications invited for the post of the senior administrative
“officers from eminent members of the medical profession wlllmg to do
-honorary work? If not, why not?

( 4250 )
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(j) Are these senior appointments intended for members of the Indian
Medical Service, and to a lesser extent to the Provincial Medical Bervice?

Sir Girja Shankar Bajpai: (a) A statement giving such information as
is available is laid on the table.

(b) No. '

(¢) Administrative charge of the Irwin Hospital will be held by the
Chief Medical Officer, of whora there is only one,

(d) The Chief Medical Officer will, as now, be allowed private practice.

(e) The question of the disposal of receipts from hospital eharges at
the Irwin Hispital is under consideration.,

(f) The Resident Medical Officer who will assist the Chief Medical
Officer in the administration of the hospital will not be allowed private
practice.

(g) A statement giving the information is lmd on the table.

(h) 1t is intended to fill this post from among the applicants for the
post of Assistant Surgeon.

(i) and (j). The Chief Medical Officer, Delhi, will be the sanior member
of the staff of the Hospital and no new senior post is being created. The
question of advertising does not, therefore, arise. It is proposed also to
associate with the Chief Medical Officer a  number of specialists in an
honerary capacity. These arrangements are most consistent with economy
the need for which is paramount.

Statements.

(i) The Chief Medical Officer and Civil Surgeon Delhi is in administrative ch
of all medical institutions in Delhi Province, and is chairman of the Hospital 8u
Committee of the Delhi Municipality. He is also in medical charge of the Delhi
Jail during the summer. The following institutions are under his contrel :—

1. Paharganj Dispensary.

2. Lalkua Dispensary.

3. Venereal Dispensary.

4 Shri Narain Dispensary. -
5. Sadar Bazar Male Dispensary.

6. Badar Bazar Femsale Dispensary. -
7. Bara Hindu Rao Dispensary.

8. Kashmere Gate Dispensary.

9. Civil Hospital, Delhi.

10. Mahrauli Dispensary.

11. Shahdara Dispensary.

12, Narels Dispenssry.

13. Nangloi Dispeusary.

14. Najafgarh Dispensary.

15. 8. J. T. B. Hospital, Kingsway.
16. Balak Ram Hospital.

17. Hindu Rao Hospital.

18. Police Hospital.

'19. Isolation Hospital, Kingsway.
20. Irwin Hospital.



4252 LEGIBLATIVE ASSEMBLY, [20TE APpmIL, 1986.

gii) The Civil Burgeon, New Delhi, is in charge of the Willingdon Hospital, New
Delhi, Press T;m‘ptm Dispensary and Jangpura Dispenssry. He ia also in medical

chargé of the Dethi Jail and the Reformatory School during the winter,

(i) Pay and allowances of the Chief Medical Officer. Delki.
Pay—Rs. 1,600 in the time scale for the I. M. S. (Civil).
Bpecial pay as Chief Medical Officer—Rs. 250.
Compensatory allowance—Rs. 150.
Oversease pay—£30. ™
For Medical cherge of Jail during summer ouly—Rs. 100.
Nors :—Nothing additional for charge of the Hospital. _
(ii) Pay and special pay of the Resident Medical Officer, Irwin Hospital, Dalhi.
Pay—Rs. 200—450.
Bpecial pay—Rs. 160,

Nore :—B8pecial pay given as remuneration for increased responsibility at the Hos-
pital and loss of private practice, ]

Mr. M. Ananthasayanam Ayyangar: With reference to the answers to
clauses (8) to (d), may I ask the Honourable Member to state if, besides
the inspection of the hospitals, there are not other duties for the Chief
Medical Officer, e.g., under the Fuctories Act, etc.? If so, will there be
sufficient time for him to keep all these engagements if he is allowed
private practice ?

Sir Girja Shankar Bajpal: I have already informed my Honoumblza

friend that I am laying on the table a statement of the supervisory duties
of the Chief Medical Officer. He is already in charge of a very important
hospital which will be vacated as soon as the new hospital gets going, and
therefore there is no reason to anticipate that his charge of the new

hospital will in any way interfere with the duties that he has been
performing so far.

ADVERTISEMENT FOR A POST OF AN ASSISTANT SURGEON FOR THE IRWIN
Hoserrar, New Derur.

1777. *Mr. M. Ananthasayanam Ayyangar: (a) Will Government be
pleased to state whether the post of an assistant surgeon to the Irwin
Hospital, New Dclhi, ona salaried grade of Rs. 191—16—416 has been ad-
vertised in the public press, and further that preference has been vouchsafed
to candidates holding foreign diplomas, such as the M.R.C.P.? 1If so, why?

(b) Under whose authority and why was the F.R.C.8. examination
foisted on India? Was the present Director General, Indian Medical
Service at any time a party to it?

(c) Ie it the policy of Government that those equipped with this
foreign degree should be afforded preference over o8e qua in
India ? .

Sir Girja Shankar Bajpal: The post was advertised at the rate of pay
mentioned in the question. No preference was shown to the London
M. R. C. P. over equivalent Indian qualification. The M. D. of an Indian

oy
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University has been placed in the same category as the M. R. C. P.

(London).

(b) The F. R. C. B. examination was not foisted on any one; on tho
contrary, Government understand that the arrangement to hold the preli-
minary examination for this qualification in this country is widely appre-
ciated. The present Director-General, Tndian Medical Service, assisted in
making this arrangement.

({‘.) No,

Mr. M. Ananthasayanam Ayyangar: With reference to clause (a), 18 it
or is it mot a fuet that in the advertisement it was said that preference
would be given to an M. R. (. P. candidate.

. n’
Sir Girja Shankar Bajpai: No, Sir; the advortisement says that prefers
euce will be given to the holder of an M. R. C. P. (London), or an M.D.
of an Indian university.

Mr. M. Ananthasayanam Ayyangar: With roference to clause (b), why
is tha F. R. C. 8. examination held in Tndia, and has it been attracting a
good number of candidates? .

8ir Girja Shankar Bajpai: It has been attracting a very considerable
number of candidates, and my Honourable friend may be interested to
know that the majority of these come from the Madras Presidency. The
reason why the examination is held in Indis is that it saves the Indian
candidates the trouble and expense of having to go to England and study
~there for uny period varying from nine months to twn vears.

Mr. M. Ananthasayanam Ayyangar: If so, is any preference shown to-
an F. R. C. 8. over Indian degrees of any province ?

Sir Girjs Shankar Bajpai: The inference is to be drawn from the
answer which I have given™ to part (a) of the question, that is to say,
equivalent gualifications are graded alike, whether they are English or
Indian.

Mr. M. Ananthasayanam Ayyangar: Then may 1 know what is the
advantage of holding such examinations here when for the purpose of
public service those qualifications are no better than other locul qualifica-
tions ?

8ir Girja Shankar Bajpai: It so happens that there are a number of
medical students in this country who desire English qualifications.

Dr. N. B. Khare: What is the equivalent Indian degree for the F.R.C.8 ?
Sir Girja Shankar Bajpai: I expect it is the Mastership in Surgery.

Mr. 8. Satyamurti: Are attempts being made by Government to raise,
if necessury, the standards of examinatiois, and make the F. R. C. 8.
unnecessary for higher quslifications in India ?
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. 8ir Girjs Shankar Bajpai: | think my Honourable friend, the Army
Becretary, has in the past snswered questions regarding recruitment for:the
highest medical service maintained by Government, namely, the Indian
Medical Service. And I think Le has informed the House that Indian
-qusalificutions are us much admissible for appointment to the Indian
Medical Service as British qualifications. The question of raising the
standards of medical examinations in this country is in the hands of the

Indion Medical Council and I gather that they are doing everything possible
to raisc it.

Dr. N, B. Khare: Do Government make any difference in prﬁétice
between the F. R. C. 8. (England) and the M. 8. (Indian)?

8ir Girja Shankar Bajpal: T have never sat on a recruiting board myself
but my Honourable friend knows that the selection board generally
includes both Indians und Europeans, and I should be very much surprised
indeed if it turned out that anybody in making a selection gave preference
to a British qualification merely because it happeps to be British.

8rijut Kuladhar Chaliha: Is it a fact that the Suwrgeon-Generul, Madras,

brought in this F. R. C. B. examination without consulting the Director-
General of the Tndian Medical Bervice?

8ir Girja Shankar Bajpal: No, Sir. What happened was that the
Director-General of the Indian Medical Service in that capacity completed
negotiations for the holding of this examination in India which he had
started when he was Surgeon-General with the Government of Madras.

Mr. M. Ananthasayanam Ayyangar: Is it a fact that in the Lady
Hardinge College and Hospital even Sisters and Matrons are recruited from
among those who have British qualifications and ordinarily persons with
Indian qualifications are not recruited ?

Sir Girja Bhankar Bajpai: The Lady Hardinge Medical College is not
controlled by Government, and further, T would submit that that does not
srise ont of the question that T am answering.

Mr. 8. Satyamurti: Have Government considered the advarse effect
on the development of higher medical education in this country, of insti-
tuting nnd conducting in this country a foreign examination? Will,
therefore, Government coneider the desirability of abolishing this, and
concentrating on evolving our standards as high as necessary, in order
that medical education in the Indian universities may develop to its fullest
height ?

Sir Girja Shankar Bajpai: My Honourable friend is not quite correct in
assuming that (Government assist in any way in the oonduoting of this
examination. The examination is conducted by the representatives of the
Royal College of Burgeons who come out at their own expemse and work
in this reapect in collaboration with the Tndian Medical Faculties.

Mr. M. Ananthasayanam Ayyangar: Does not the Lady Hardinge
College receive n substantinl grant from Government ?
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Bir Girja S8hankar Bajpal: It may receive a substontial grant but that
doed not mean that Government has any control over it.

ADVERTISEMENT FOR TRE PosTs oF HOUSE gummons FOR THE I.nwm
HosprraL, Nsw Drvg, ;

1778, *Mr. M. Ananthasayanam Ayyangar: (a) Have the posts of five
senior and five junior house surgeons for the Irwip Hospital, New Delhi,
been advertised in the public press, und will the juniors get only am nl-
lowance of Rs. 15 a month?

(b) Is it a fact that none of those appomted t.o thesa poat-a w111 be al-
lowed private practice? D TR

(c) How do Government justify the d'lstinchon dmwn as mgsrda pri-
vate practice between those holding higher and those holding lower posts
in the hospital ?

(d) Who is responsible for drawing up this scheme?

Sir Girja Shankar Bajpal: (a) Yes. The allowance to juniors is for
conveyance and not paid as salary. P R

(b) The junior House Surgeons will be allowed private practice as they
will receive only a conveyance allowance from Glovernment.

‘(6) The senior Hause Surgeons will have to reside “in the ‘premises
and to he availnble for duty whenever required. This will not permit of
_the right of private practice being allowed to them.

(d) By Government’s advisers and with Government's nfjﬁ;ova]'. -

Mr. 8. Satyamurti: Will Government consider the whole -question of
stopping private practioe for whole-time Government servants, in view of
the rupid development of private medical practitioners in this country ?

8ir Girja Bhankar Bajpai: That is rather a large question. I would not
like te answer it off-hand, but T can tell my Honourable friend this, that
in so far a8 new appointments that are being created are concarned,
generally the tendency of Government is not to allow private practice.

Mr. 8. Batyamurtl: Will Government consider amending it and making
it a uniform rule that, at least so far ns new appointments are concerned,
it they are whole-time appointments, its holders shall not be allowed
private practice ?

8ir Girja Shankar Bajpal: I do not think Government can commit
themselves to that, hecause there are certain servicea the holders of
appointments in which have the right of private practice as a term of
their service and assuming that a new post is filled by 8 memher of that
service, it may not be possible to deny him the right of private practice
except on payment of compensation by way of an allowance which may
be excessive.

Mr. 8. Satyamurti: Will Government consider addressing those who
are incharge of recruiting these services that they must changa this condi-
tion in the future, especially in view of the fact that the whole time of a
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Government servant ought to be devoted to his work—it is the principle of
public service—and that they have o highly developed system of privase
practitioners, some of whom are unable to .obtain practice ?

8ir @irja Shankar Bajpai: I can undertake to have- the suggestion
«considered, but I cannot make any commitment on behalf of Government.

8ir Oowasji Jehangir: Is it not s fact that a good many medical practi-
tioners give honorary service, and the allownnee is merely @ conveyance
allowance ?

8ir Girja Shankar Bajpai: I have already said in reply to this question
that with regard to junior House Surgeons the only allowance that is being
given is an allowance for purposes of conveyance. My Honourable friend’s
question was that Government should consider the desirability of abolish-
ing all private practice even for those who arc whole-time servants of
‘Government.

8ir Cowasjl Jehangir: Are those men doing honorary work ?
Sir Girja Shankar Bajpal: The juniors are doing honorary work, yes.

- Sir Cowasfl Jehangir: Would it not cost much more to Government if
they were to be whole-time servants of Government ?

8ir Girja Shankar Bajpai: It will cost Government maore.

Mr. 8. Satyamurti: What are those services, recruitment to which gives
to the men thereof, the right to private practice ?

Sir Girja Shankar Bajpai: As far as | am aware, ull the Provincial
Medicnl Bervices, and the Indian Medical Service.

Mr. 8. Satyamurti: Cannot the Government of India move in the
‘matter, and change the rules of recruitment in the direction I suggest? Ts
there any difficulty administratively or otherwise ?

Sir Girja Shankar Bajpal: T have already told iny Honourable friend
that T will have the suggestion considered.

8ir Muhsmmad Yakub: May 1 ask a question? Is it not a fact that
some efficient medioal practitioners will not enter Government service if
‘they are denied the right of private practice and that those who are
Government servants and Government institutions will suffer?

Sir Girja Shankar Bajpai: If mv Honcurable friend would like to have
information on that point, our information is that so far as recruitment for
the ‘Tndian Medical Service is concerned, the fact that there are few
attractions in the Civil Mediecal Seérvice has adversely affectéd medieal
recruitment, and T shonld say that what my Honourable friend has enid
will probably apply to most of the medical services in India.
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Mr. 8. Satyamurtl: Do Government consider that it is worth while
keeping up a service, recruiluent to which can only be on a part-time basis—
they pay the man, but yet he goes on having private practice? Will Gov-
ernment consider increasing the cmoluments, if necessary, and getting a
whole-time Medical Service, as they get work from every other servani of
the Government ?

8ir Girja Shankar Bajpai: My Honourable friend’'s assumption that
everybudy who has the right of private practice indulges 1n private praotice
at the expense of his legitimate dutics is not justified.

Mr. 8. Satyamurti: What is the amount of time which the average.
medicul praotitioner who has the right of private practice gives to private
practice ? Can Government get information in the matter ?

Sir Girja Shankar Bajpai: In this particular case I do not think that an
averago will be an inder to exact facts.

Mr. 8. Satyamurti: Are there any rules at all governing the minimum
time that a man who fis allowed private practice is bound to devote to bis
work ?

8ir Girja Shankar Bajpai: Every man who is in the service of Govern-
nient is required by rule to attend to Government duty first.
®  Mr. 8. Satyamurti: Are Government nware that in certain provinces—
in mine to my knowledge—Goverrment doctors neglect their work, in order
to develop their private practice?

Sir Girja Shankar Bajpai: Mayv I suggest to the Honourable Member
that he should draw the attention of the Minister concerned in bis province
to this matter ?

Mr, President (The Honourable 8ir Abdur Rahim): That is going
hevond the question.

THE DECREES AND ORDERS VALIDATING BILL.

Mr. President (Tho Honoursble Sir Abdur Rahim): Legislative
business . . . . .

Mr. Sri Prakasa (Allahabad and Jhansi Divisions: Non.-Muhammadan
Rural): On a point of order. T do not think, 8ir, that a Bill like this can
tHa moved in this Honse. T should like to draw your attention to page 20
of the Manual of Business and Procedure. Tn section 57(2) (iv), it is asid
that no refleetions can be made on a Court of law in the exercise of its
judicial functions. Tn clanse 8 of this Bill. we find that dertain judgments
of High Courts are to be declared vold and of no effect. . In theme oiroum-
atances, it seems to me that, if this Bill is discussed on the floor of this
House, the judgments of the High Courts will have to be discussed.
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_ Mr. President (The Honourable Sir Abdur Rahim):.Tt dan be properly
discussed without opsting, gny reflection on any Court of law or judge and
the Chair hopes it will be discussed like that.

The Honourable Sir Nripendra Sircar (Law Member): Bir, T am glad to

find the dust of Lucknow has increased my friend’s sense of humour. 1
beg to move:

" “That the Bill to remove certain doubts and to establish the Validity of ocertain
prooceedingsin High Courts of Judicature in British India be taken info consideration.’’

As the matter involved is rather technical, may I have the liberty to
explain it inngn-techrical: language to the best of my ‘ebility ? Certain
High Courte——~the Calcutta High Court, the High Court of Bombay, the
High Court of Madras, the High Court of Rangoon—have jurisdiction to
entertain, try and determine certain classes of suits. That power is given
to these High Courts by Letters Patent, and .altbﬁu.?h .the numbering is
different—in one case it is clause 10, in another case clause 12 and so on—
the language is the same. Among other things, the High Court cau
entertain a suit which is not & suit for land under. gerfain considerations.
¢ it is'a suit for 1and and if the land is wholly outside the original juris-
diction of the High Court, then the High Court has no jurisdiction to try
that suit. Bo far, it is very simple. But what i a suit for land has led
to a hopelessly conflicting number of decisions among the different High
Ootrts. The present Bill really involves Bombay and the Central Pro-
vinces and is limited to the narrow question whether a suit on mortgage—
whether a registered mortgnge or a mortgage by a simple deposit of. title
deeds—which happens so frequently in commercial places like Calcutta
and Bombay is a suit for land. Tf that is a suit for land, if the land
is wholly outside the jurisdiction of the High Court, the suit cannot be
entertained in the High Court. On the other hand, if it is not a suit for
1ahd. within the meaning of the phrase as used in the Letters Patent, then
the High Court can entertain the suit provided the defendant is within
its jurisdiction or carries on business within the jurisdiction of the High
Court.

Now, so far as the Calcutta High Cowt is concerned, it has ruled, for
very many years, that a suit on mortgage, including a mortgage by the
deposit of title deeds is a suit for land, end. therefore, the Caleutta High
Court has declined to entertain suite on inortgages where the holder of
the land is outside the original jurisdiction of the Caleutta High Court.
On the other hand, in the Bombay High Court, what hag happened is this.
The Bombay High Court for very wany years hns ruled that a suit on
mortgage is not a suit for land. That has been the view of the Bombay
High Court for a very long fime—certainly at least from 1890, There was,
if T may say 8o, a slight change in their view ns expressed in a recent case
in 50 Bombay, but that was cured within ten months or so by a full Bench
of the Bombay High Court, which affirmed the ruling which has been fairly
connigtent, though not always so throughout nearly fifty years, namely, that
s suit for land does not cover one based on mortgages. The consequence
of all this jargon is this. Suppose a man in Nagpur—and I specially men-
tion Nagpur because T find circulation motion coming ‘from my ‘Honourable
friend, Mr. Anev—wants to borrow money—I presume even a man from
Nagpur, sometimes, wants to borrow from a Bombay capitalist and he has
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nothing to offer but his mills in Nagpur or othey pfgperty in Nagpur, the
Bombay capitalist lends in the faith that he can-bring his suit in Bombay.
I shall show to you from the statements made by the chambers of com-
merce that such transactions involve crores of rupees: what happens is
this: the Bombay cupitalist finds the money, provided the defendant, the
borrower, is within the jurisdiction of the Bombay High Court or is carry-
ing on business there. Business has gone on to the extent of crores of
rupees on this footing, the Bombay capitalist knowing that he will be able
to bring his suit in the Bombay High Court and quickly realige his money;
and T may also inform my friend, Mr, Aney, that the Nagpur Court has,
throughout. executed these decrees without raising any question until
August, 1935. In August, 1835, the Nagpur Court came to the conclu-
sion that what it had been doing so long, for so many years, was wrong und
that as a matter of fact the Bombay High Court has no power, no juris-
diction to entertain a suit on mortgage if the land is outside Bombay.
That has created a confusion which is likely to confuse the title of many
people who have obtained decrees, executed decrees, and are now in pos-
session, as purchasers in execution of decrees. The situation which has
been created by these two decisions in August, 1985, I would like to des-
cribe in the language of others—T am reading from the views of the Indian
Merchants Chamber in a letter dated the 25th October, very shortly after
the Nagpur judgments: :

“My committge are informed that numerous decreees have been pessed by sand
many suits are even now pending in "

> Mr, Ghanshiam Singh Gupta (Central Provinces Hindi Divisions: Non-
Muhammadan): May I know what it is that you are reading from ?

The Honourable Sir Nripendra Sircar: | am reading from a letter from
the Secretary to the Indinn Merchants Chamber, Bombay, to the Becre-
tary to the Government of Bombay, dated the 25th October, 1985, After
1 have read it, I shall be glad to muke it over to my Honourable friend it
he wants it......

Mr. Ghanshiam S8ingh Gapta: I do want it.

The Honourable 8ir Nripendra Bircar:

“My committee are informed that numerous decrees have been passed by and many
suits are even now pending in the Bombay High Court affecting properties situate in
the Central Provinces within the appellate jurisdiction of the Court of thes Judieial
Commissioner of Nagpur. In several cases these properties have heen sold or have
been ordered to be sold. by the Bombay High Court. Bombay banks and financiers
have advanced money on the mortgage of properties in the Central Provinces acting
on the faith of the correctness of the view expressed in the Bombay decisions that a
suil to enforce such mortgages would lie in the Bombay High Court. If the Nagpur
decision—(I would draw the attention of f:':f House to thir passage)l—is allowed
to stand, not only important husiness transactions but titles to numerous properties’
in the Central Provinces which have been sold hy the Bombay High Court in the
course of the last' several years will be seriously affected. Whatever may he the
merits of the decision of the Nagpur High Court. as husiness men. my committes
fail to understand how it is possible that when a British Indian High Conrt passes
u decree in accordamce with the law as understood by it, another court in British Ind.a
can refuse to execute it as being against its own view of the law.'’

' c
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I would like to remind the House, once more, that up to August, 1986,

the Nagpur Courts have bgen executing all decrees passed by the Bombay
High Court and never saken exception to them.

Then, I would like to read o view which was expressed in the
Bombay Law Journal: a copy was sent by the editor to the Govern-
ment and it was also published in the Bombay Law Journal, a very
well-known journal. I am reading only two paragraphs from it:

“'The question of the juriediction of the High Court of Bombay in such cases has
not remaired academical. The Bombay Merchant has received definite assurance as to
the jurisdiction of the Bombn: High Court, by considered judgments of varions
Benches of the Bombay High Court. Today there are pending in the Bombay High
Court cases in which decrees absolute have been passod and mortgaged properties have
been advertised for sale by the Commissioner, High Court.

_ Under these circumstances, the two decisions of the Court of the Judicial Commis-

sioners of Nugpur (the judgmenta wherein are published in the Bombay Law Journal
of November, 1835, 4 copy of which is sent herewith) have caused the greatest disturb-
ance among Bombay investors. They have opened up controversies, which had been
lsid long ago, they have thrown a cloud over the title of innocent purchasers, and
have disturbed the market in similar mortgages, to an extent which, perhaps, it is
diffieult to realise from a distance, but which, to any impartial observer near at
hand, would appear to be catastrophic.”

Mr. K. Ahmed (Rajshahi Division: Muhammadan Rural): Would it not
be advisable if the decisions of the Bombay High Court und the Nagpur
High Court come to the Federal Court which is under the conception
of the Government and ask the Federal Court to consider the matter
so that the commercial people of Nagpur and the commercial people of
Bpmbay can meet together in front of the Law Member here?

Mr. 8. Satyamurti (Madras City: Non-Muhammadan Urben): 1s this
all? I was told a great deal about you.

Mr. K, Abmed: Thaut is not Parliamentary.

The Honourable Sir Nripendra S8ircar: My Honourable friend was so
Lusy the last eighteen months fighting elections that he has forgotten that
the Federal Court has nothing to do with these questions. 1 read now
from the Times of India of the 28th September:

“The Bombay High Court for a number of years held the opposite view and
entertained suits where, although the property was situated outside, the mortgage
itself was made in Bombay. In 1926, however, a Full Bench upeet this current of
decinions and sccepted the Calcutta view as correct, incidentally causing considerable
consternation in legal and commercial circles. The situation wass, however, soon
retrisved by another Full Bench of seven judges who, by & majority, overruled
the previous Full Bench decision; und matters have gone on with apparent smooth-
nees for the last seven or eight years. Now, the Nagpur Full Bench has again
thrown the whole question into a state of confusion and uncertainty, It would be
rash on our t to suggest which view of the law is correct. The Judges are not
agreed and tE:'High ourts have scarcely been consistent. There is no authoritative
pronouncement of the Privy Council. But, from the standpoint of the man of business,
it doea not matter a brass button which view of the law is correct. Tt is no longer
a question of good law or bad from the lawyer's angle, but of determining what the
law is. A bewildering conflict of views upon a point of such great practical importance
has been permitted too long, and the_ position is rendered reslly intolerable by the
decision of the Nagpur Full Bench. It meauns that although one High Court gives
a decres in accordance with the law as understood by it, another court of :Bﬂh!h
India is free to 'gnore it as being against its own view of the law. Tt is now
imperstive for the fiovernment and the Legislature to intervene and declars the law
definitely once for all and for the whole of Indis.”
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The next passage I would like to read is ffom a letter which came
- ffrom the High Court of Bombay, which is signed by the Prothenotary and
-Civil Master, High .Coyrt of Bombay : »

“Their Londehips without going into the merits of these decisions beyond ohserving
that they appear to ignore the general rule that an executing Court should not
«challenge the decres, are of opinion that if matters are allowed to remain, as at present
the dead-lock which has been creatad by these decisions will continue, and very serious
Josses will be sustained by the Bauks and Mercantile Community of Bombay who
have already obtained from this High Court decrees affecting properties situated in
the Central Provinces, as these decrees are insffective according to the said decision.”

8o, the Bombay High Court is very keen on it: the Bombay
“Government is very keen on it: the Bombay Law Journal and other ;&:ﬁo
-<opinion is also very keen on getting this difficult position created by the two
Nagpur judgments removed.

I will read one more extract. The view of the East India Cotton
Association is as follows (it is after all these merchants and bankers who
have lent their money and they are really the only people interested.):
they say: .

"I am directed to explain that in the ordinary course of business it is & common
practice for members of this Assocition 1o take security for the obligations of up-
country constituents. In many cases such security takes the form of a mortgage of
immovable properties which are situate outside the town and Island of Bombay and
very often in the places where the up-country member resides or carries on business.
Thic is so, although all the transsctions are to be performed in Bombay. My Board
wish to urge that the recent decision of the Full Bench of the Judicial Commissioner’'s
‘Court of Nugpur has thoroughly unsettled the law as to immovable property and
hag created grave confusion even in the administration of justice . . . ..'".

Then, Sir, the last extract is from a representation by the Bombay In-
corporated Law Society. This is what they say:

“Tn hundreds of cases suits to realise mortgage securities situate entirely outside
the Presidency have heen filed m the Bombay High Court. Decrees Absolute for
‘Bale have been passed and properties heve been sold in these suits and purchased, on

_ the faith of the decrees being passed with jurisdiction. Your petitioners submit that
st a rough estimate crores of rupees are at present invested by Bombay people on
“wecurities of immovable properties situate wholly outside Bombay''.

Sir, the object of the Bill is to remove this doubt, and, if 1 have got
to oppose at the proper time any dilatory motion for circulation, I shall
explain my reasons just now. After all, it is all very well to pay let us
see what the public opinion is in this matter. But who is interested in
this matter? The only people, Sir, who are interested are the judgment-
oreditors or pecple who had purchased propertv on decrees passed by the
Bombay High Court. That is the only limited community who are in-
terested in this question. Then, Sir, I understand, that if once you
accept a Select Committee, it means you accept the principle of this Bill.
if vou accept the principle of fhis Bill, what else is there
to be done Lefore the Select Committec? The principle of the
Bill is, that, whichever may be the correct view of the law, things
have gone on for half a century, and on the strength of decrees passed by
Courts, properties to the extent of crores of rupees have changed hands,
and all the confusion created by the Nagpur judgments should be avoided
and titles are not to be disturbed. If that principle is accepted, then
there is nothing else to be done in the Belect Committee. That is why I.
‘say T shall object any dilatory motion being made in respect of this Bill.

Sir, I would remind my friend, Mr. Aney, of one argument. If his

: c2
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objection to thig Bill, or rather to take time over this Bill, is in tho in.
terest of the man in Nagpug or the Central Provinces who is going to bar
row money, let me tell him from my experience, and 1 am talking now
only of Calcutta and not of Bombay, but I daresay similar considerations-
will apply,—that in Calcutta it is difficult to get money if the capitalist
or financier or the banker knows that his suit will have to be instituted out-
side Calcutta, and probably the Honourable the President also knows this,
—ithat in most of the big transactions where there is any doubt, the
Caleutta High Court having held that some part of thé land must be
situate in Caleutta, parties who are borrowing twenty or thirty lakhs of
rupees buy a piece of land in Calcutta for say Rs. 200 only for the pur-
pose of jurisdiction,—the point is that my friends in Berar or Nagpur will
find it extremely difficult to get money if the Bombay capitalist or banker
or financier knows that he will be debarred from bringing a suit in the
Bombay High Court and that he will have to run up to Nagpur for filing his
suit. You will help nobody except probably a few dishonest judgment
debtors who, having borrowed the money, have not allowed decrees to be
passed; such people will then 2o back and say that a decree cannot be
executed here. '

T do not think I need detain the House longer. As Honourable Mem-
bers will see, the whole point of this Bill is, we want to remove this con-
fusion and probable infirmity of title which. after 50 years, has been-
created by the two judgments of Judicial Commissioners of Nagpur. Sir,

I move.

Mr. President (The Honourable Sir Abdur Rakim): Motion moved:

“That the Bill to remove certain doubts and to establish the validity of certain
proceedings in High Courts of Judicature in British India be taken into consideration,’

There are two smendments, both of a dilatory character, one in the
name of Mr. Aney, und the other two in the names of Mr. Ghanshiam
Singh Gupta and Mr. Sri Prakasa, that the Bill be circulated for the pur-
pose of eliciting public opinion thereon and the other that the Bill be
referred to a Seleet Committee. Does Mr. Aney wish to move his amend--

ment?
Mr. M. B, Aney (Berar Representative): Yes, Sir.

Mr. President (The Honourable Sir Abdur Rahim): Let the amend-
ment be formally moved, and then there will be a discussion on the motion

and this amendment.

Mr. M. 8. Aney: Sir, T formallv move the motion which stands in my
name:

“That the Bill be circulated for the plﬁ*poao of eliciting public opinion thereon
by the 3lst of July, 1936."

Mr. President {The Honourable Sir Abdur Rahim): The other motion
js in oxactly identical terms, but only the date is hefore the Blst August,
1988. The Chair does not know if the Honourable Member wants to move

that midtion?
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Mr. Ghanshiam Singh Gupta: I don’t want to.

Mr. President (The Honourable Sir Abddr Rahim): Then, the Hon-
courable Member is satisfied with Mr. Aney’s motion?

Mr. Ghanshiam Bingh Gupta: I adopt his.

Mr. Srl Prakasa: Sir, I shall not move my amendment, but I ehall
support Mr. Aney. .

Mr. M. 8. Aney: Sir, the Honourable the Law Member has very lucidly
placed before the House the circumstances which necessitated him to conge
with a Bill like this before the House. He has also explained the position’
-of the law on this point as it is understood by other High Courts and by:
‘the Bombay High Court. - The dispute has arisen on account of difference of:
interpretation of certain expressions in clause 12 of the Letters Patent.
Phe Honourable the Leader of the House has. tried to place before this’
House in non-technical language the entire substance of the points ab.
issue. I also realise the force of some of the observations which he has
made in support of his motion, and, particularly, of those observatiors
‘which he addressed to me, in trying to show certain other difficulties.
Probably he thinks that I sm here to represent the cause of paople who are
likely to suffer, in case the Bill is not passed immediately and the dilatory
motion is accepted by this House. S8ir, I want to clear up one point at the
very outset, and it is this. T am not actuated by any sense of provincialism
in this matter. Tt is not becausc there is a conflict in the decisions of
the Nagpur High Court and the Bombay ITigh Court that I um getting up
here to support the judgment of the Nagpur High Court as I happen to
<come from the Central Provinces. That is8 not my point of view at all.
I feel, and T think it is obligatory on cvery Honourable Member of this
House, to forget all provincial feeling when we are sitting here as Legis-
latore, and if T make any observations, I hope that the Honourable Mem-
‘bers of this House will not look at them as those coming from a man who
is actuated by any ultra provincial feeling, but from one who is trying to
understand the problem from the interests of those who are likely to be
affected adversely or favourably by the Bill before the House, if the same
‘be passed into law.

In the first place, if Honourable Members have correctly followed what
has been so lucidly placed before the House by the Honourable the Leader
of the House, they will understand that the dispute relates, so far as the
present Bill is concerned, to one point, namely, whether the High Courts
are under the Letters Patent entitled to take cognisance of mortgage
suits in respect of properties situate beyond the jurisdiction of the High
Courts as prescribed there. There is a difference of opinion on this point,
and the interpretation placed upon certain expressions in clause 12 of the
Letters Patent has given rise to all this trouble. The position is this. The
Bombay High Court have decided in the last case to which I shall presently
cefer, that they have jurisdiction and they have passed decrees. The
Leader of the House has told me, and he is right, that that has bheen the
view of the Bombay High Court from a long time, although, I do not admit,
that that has been the consistent view of the Bombay High Court all these

Fears.

-

'The Honourahle Sir Nripendra Sircar: I did not say so.
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Mr. M. 8. Aney: But I may admit that that has been the ganeral view

12 Noox of the Bombay High Court. There have been more than one
* decisions, in the intervening period, of the Bombay High Court

and there was one which was given only about a short time before the last
decision which has given rise to this trouble, in which the Bombay Higls
Court bad taken s different and contrary view also. The Bombay High
Court has taken the view that it has jurisdiction to take cognisance of suits:
based upon’equitable mortgages or legal mortgages of properties situated
beyond the original jurisdiction of the Bombay High Cowyrk, It is alsg.
true that those decrees, whenever they have been made, used to be execut-
ed in the Central Provinces and Berar. But the Honoumable the Law
Member ig, I believe, not quite correct when he says that the Nagpur High
Court allowed those decrees to be executed. The point is this. That
question in that form had never come before the Nagpur High Court for
decision till the last case which has given rise to all these troubles. That
case is reported in 31, Nagpur Law Reports, known as the case of Karan
Chand Teﬂchand ve, Dharamsey,—that is one esse, and immediately aftex
a month, another case was decided, and in these two cases this question
was categorically raised before the High Court. The whole case law was:
reviewed by the Judges of the Nagpur Judicial Commissioners’ Court, which
was then a Judicial Commissioners” Court, and they have come to the
conclusion that the view of law as regards jurisdiction, taken by the Bom-
bay High Court, is not, asccording to their opinion, a correct view. On the
other hand, they have shown that the weight of authority has been against
the view propounded by the Bombay High Court in the last case. The

decree being therefore, ultra vires, its execution also was illegal and un-
P
iructuous,

When such a dispute between two High Courts has happened, what is
the proper way of approaching that difficulty? Ordinarily, the aggrieved
party goes in appeal to the Privy Council. There is a Court with superior:
jurisdiction with ultimate appellate powers, that Court can take cognisunce
of the issue in un appeul sppropriately filed before it, and decision cun be-
given. That decision will set at rest whatever doubt exists about the in-
terpretation of any paorticular expression of any Act or any law. That is.
one way. The sccond way is to get the law amended. But my submis-
sion is this. In the present cuse neither the one nor the other remedy is:
tried. Let ine read out to the House clause 12 of the Letters Patent itself;
I shali only read the portion which is relevant:

““And We do further ordain that the said High Court of Judicature at Fort William:
in Bengal (you may substitute the words, Bombay, Madras, etc., it makes no difference),
in the exercise of its ordinary original civil jurisdiction, shall be empowered to
receive, try, and determine suits of every description, if, in the case of suits for land

or other immovable property, such land or property shall be situated, or in all other
cases if the cemse of action shall have arisen . . . .”

The dispute arises over the meaning of the words, ‘‘suits for land or
other imnmovable property”’—whether a suit for mortgage is n suit for
land or not; whether that is the meaning contemplated by the suthors of
the Letters Patent is the point at issue. If there is that ambiguity, that
ambiguity can be cleared, either by final authoritative legal opinion ex-
pressed by the highest tribunal, or, by those who have promulgated the
law themselves, Here, the Government of India now comes fofward with
a Bill before us, by which it wants to lay down that notwithstanding the
real objects of the authors of the Letters Patent or the real state of the
law, if any High Court thinks it has got the right-—the Government of
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India want to prevent anybody else from raiting an appropriate ples, if
he has got an opportunity of doing it, to challenge the decision of the High
Court on the ground that the original order or decision, that was passed,
was wrong for want of jurisdiction. That is what clause 2 of the Bill
means. T'he Government of India do not ask the Parliament to amend the
Letters Patent and to remove the ambiguity. It is, no doubt said in the
Statement of Objects and Reasons—the Government of India see the
necessity of having the Letters Patent amended, but I am not quite sure
whether the Government of India will get the Letters Patent amended in
the way in which they want the present law to be interpreted authorita-
tively or on lines in which it has been understood by all the High Courts,
except the Bombay High Court. .

The Statement of Objects and Reasons says:

“Clause 12 of the Letters of the Bombay High Court, which is identical in terms

with clause 12 of the Letters Patent of the Madraa and Calcutta High Courts amd

8 to clause 10 of the Letters Patent of the Rangoon High Court, has

been voriously interpreted by the several High Courts, and the question of amending
the clause is under consideration.'

I do not know under whose consideration it is.

The Honourable Sir Nripendra Sircar: May I give a bit of information
on that question that has been raised? As regards amending the Letters
Patent, the Government of India are taking steps. 1 believe, that towards
the end of October, or in November, 1985, representations have been made,
in the proper quarters to put an end to all these difficulties by amending
that, but even if that prayer is granted, that will not remove this diffi-
culty, because we cannot possibly ask them to do it with retrospective
effect.

Mr. M. 8. Aney: [ um just coming specially to that point within & few
minutes. Tt has been admitted, it is nutursl, it should be conceded that
the real necessity is to get the Letters Patent amended. We are told that
efforts arc being made to get the Letters Patent amended. In what form
it will be nmended we do not know,—whether the High Courts with ori-
ginal jurisdiction wre going to be conferred this new jurisdiction which,
under the interpretation of this section as it is made by other High Courts,
is denied to them, or whether they are going to be denied any jurisdiction
altogether, is a point on which we know nothing.

The Honourable Bir Nripendra 8ircar: I can give some information on
that point. What will huppen, of course, is not within my power, but we
are trying to have the Letters Patent amended so a&s to give effect to the
view of Bomnbay decisions, relating to suits for land as applied to mortgage
suits, administration suits, ete. '

Mr. M. 8. Aney: My very object in bringing this motion and my main
objection to the present Bill is this, that in a way the Government of
India ure forcing the hands of the suthorities to get the law amended in
such & way a8 to confer that jurisdiction with regard to suits on mor!.g:gnel
permanently in the four High Courts to the disadvantage of the defendants
who are to be sued there. In bringing this Bill also, the Gov rnment of
India wants to secure the verdict of this House in favour of g.‘ting an
smendment like that in the Letters Patent very easily—because if the
House sanctions clause 2, it means that this House also wants a similar
jurisdiction to be given to the High Court,
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The Honourable Sir Nripendra Sircar: You are wrong there. We are
not asking the House to decide which view is correct.

Mr. M. 8. Aney: Clause 3 stands on a different footing. Clause 2
allows the High Courts to exercise that jurisdiction if it wants and prevents
anybody else challenging the orders of the High Court, on the ground that
it had no jurisdiction whatsoever in passing that and clause 8 is intended
to give retrospective effect. Had the Bill been confined only to give re-
trospective effect with regard to those decrees and orders which were passed
it would have been a different story altogether. The retrospective measure
can be confined only to the case where, under a bona fide belief, the
parties had approached the High Court and the High Court exercised that
right in accordance with the view of the law prevailing and they had
obtained decrees. But when once the legality of such an order is success-
fully challenged by a Court of competent jurisdiction what I wish the Gov-
ernment of India to do is to prevent the High Court of Bombay from
exercising its original jurisdiction in that direction, hereafter. If you
pass & section like section 2, the Bombay High Court can go on interpreting
the section in wrong way and entertain suils and prevent the decisions and
orders which will be pussed, hereafter, from being challenged. If the effect
of the umendment was only to give retrospective effect to those decisions
which had been affected as a result of the decision of the Nagpur High
Court, the case would have been different but section 2 goes muech heyond
that und creates a jurisdiction where there is none. Tomorrow & Bombay
banker can bring a suit on an equitable mortgage in the Bombay High
Court against a defendant who resides in the Central Provinces or in Berar
or any other place with regard to property which is also situated beyond
ite jurisdiction and even beyond British Indin. He can get a decree in the
High Court and it will be necessary for the Courts in Berar and the Central
Provinces to execute that decrce.

The Honourable Sir Nripendra 8ircar: They have done it for 80 years.

Mr. M. 8. Aney: That is a different thing. There is now definite view
explainad by the High Court and which is in conformity with the view
held by other High Courts also. It is necessary that the process of bring-
ing in suits in the Bombay High Court on that wrong interpretation of the
law should be put a stop to till a modification of that law is made by the
proper authorities. 1 do not understand the haste with which this thing
is being done here. There is another point also which I wish to bring to
the notice of the Honourable the Law Member. 1 want him to consider
that point for himself. What does section 2 really mean? In my opinion,
section 2 really means a kind of explanation given to the clause which
embodies clause 12 of the Letters Patent. The Letters Patent lays down
certain conditions explaining the original jurisdiction of the High Court
established under the Letters Patent, There are ambiguous expressions
and clause 2, in a way, crestes an explanation by which the ambiguity
is being removed. That is the net effect of clause 2 of this Bill. But what
I want to know is whether this Legislature has got the power of making
sny law which repeals or affects an Act of Parliament. Now, I will read out
to the House what sub-clause (2) of section 65 of the Government of
India Act says:

“Provided that the Indian Legislature has not, unless expressly so authorised by
Act of Parliament, Eower te make any law repealing or affecting any Act of Parlia-
ment passed after the vear one thousand eight hundred and sixty and extending to
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British India (including the Army Act, the Air Force Act snd any Act amending the
same) or any Act o{%arl.‘mmnt enabling the Becretary of State in Council to raise
money in the United Kh:}dom for the Government of India; and has not power to
make any law affecting the suthority of Parliament, or any part of the unwritten
laws or constitution of the United Kingdom of Great Britain and Ireland whereon
may depend in any degree the allegiance of any person to the Crown of the United
Kingdom or affecting the sovereignty or dominion of the Crown over any part of British

india'’ and son on,

My point is this. Anyhow, this Legislature cannot claim the right of
amending the Letters Patent but what it cannot claim it wants to do
indirectly by passing a law here with a view to fix the exact meaning of
that Act. Bo, this law, in my opinion, in a way, affects the Act which it
is not within the power of this House to amend or repeal or modify:

The Honourable Sir Nripendra Sircar: May I correct a mistake?. It is
an entirely wrong statement that we have no power to change that. By
the terms of the Letters Patent themselves, thev are made subject to cer-

tain powers of the Legislature.

Mr. M. 8. Aney: By the Letters Patent the laws made by this Legis-
lature are in & way to be administered by the High Courts established under
‘the Letters Patent, but are the Tetters Patent themselves to be modified
by an Act of this Legislature ? '

Mr. Bhulabhai J. Desai (Bombay Northern Division: Non-Muham-
madan Rural): Mav T draw vour attention to clause 44 of the Letters

Patent ?

Mr. M. 8. Aney: (After looking at clause 44 of the Letters Patent): I
withdraw my objection with respeet to this portion of my argument,
nanely, the competency of this Legislature to consider the present Bill.
I was under some misapprehension.

Now, 1 have stated at the very beginning that I will have the House
consider the question from the point of view of the general principles on
which questions with regurd to the jurigdiction of the Courts is determined
by the ordinary law of the land. As Honourable Members know, the
position is made clear in section 16. All the necessary provisions, that
relate to this matter, are laid down in section 16 of the Civil Procedure
Code. There the law is laid down like this:

*'16. Bubject to the pecuniary or other limitations presoribed by any law, suits—
. . - - -

(¢) for foreclosure, sale or redemption in the case of a morigage of or charge upon
immoveable property,

- - - -
shall be instituted in the Court within the local limits of whose jurisdiction the
property is situate.'

The general principle has been that suits for mortgage, viz., for sale,
foreclosure or redemption. should be brought into those Courts within whose
jurisdiction the mortgaged property is situated. That is the ordinary law,
and here there is sought to be made a big exception. Whatever interpre-
tation you may put upon the words ‘‘equity in personum’’ what it comes
down to is this. We are trying to create an exceptional jurisdiction in the
Bombay High Court; we are trying to concede an exceptional jurisdiction
to the Bombay High Court so far as this matter is concerned. Now, what
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.1 want to know is this, What was the idea of the Legislature when it
: enacted section 16 of the Civil Procedure Code? The real point is.
whether the conventence of the litigant world was taken into eonsideration
by this Lilgislature or not when they enacted section 16 of the Civil Pro-
cedure Code. After all, the balance of convenience lies in suing the man:
in the Court within whose jurisdiction the mortgauged property is situated.
I, therefore, do not see what are the actual circumstances peculier to the
town of Bombay as distinguished fromn Caloutta, Madtes and any other
‘plaee, that this ordinary rule should be entirely departed from and a speocial
jurisdiction should be either created or understood to be .vested in the
Bombay High Court.

The Honourable Sir Mripendra Sircar: I would invite the attention of
my Honourable friend to section 120 of the Code which expressly says that
section 16 does not apply to the High Courts.

Mr. M. 8. Anay: That is true, and it is governed by that; they have got
their own provisions for that; but what I say is,—if we have 1o find out
what is the proper Court in which the mortgagee is to be sued, we must
bear in our mind those very considerations which weighed with the Legis-
lature in enacting the Civil Procedure Code. That is iy point; and those
considerations cannot be different. for those Courts which ure situnted out-
side Bombary as against the High Court which is situated in the town of
Bombay itself. T do not see that there is any such fundamental difference
in the ciroumstances of the town of Bombay, as against other towns that
we will be justified in mnaking great departure from the general rule in
its favour. Not only that but that we shall eertainly not be justified in
making u departure here and now without even calling for or moving the
proper authority to smend the law in the proper way after giving the
matter full consideration. The Honourable the Leader of the 1Touse has
no doubt read out to us the opinions of certain Bombay merchants, ete.
Now T do not know whether they were opinions invited by the Government
of Tndin before this luw was made or, were gratuitously sent to them in
order that the attention of Government should be drawn to the anomalous

osition created by the conflict of decisions between the Nugpur and the
%ombay High Courts. Having received all those opinions the Government
have considered this question and it seems probable that thev nre moving
the authorities in England ulso to take such u step. But I have not heard
a single apinion as to what the Local Government of the Central Provinces
has to say on this point. After all, litigation implies two things,—the
judgment-debtor and the judgment-creditor—in the world of litigation. Im
regard to a mortgage the difficulty is this. It is not only that they can
bring suits on their equitable mortgage before the Bombay High Court
but where the same property is mortgaged in these Provinces the subse-
quent mortgagees who are there are impleaded and made co-defendants
in the Bombay High Court and they are expected to defend their title
and clains against the plaintiff and the defendant in the High Court of
Bombay. Those who know what it is, how costly and ruinous it is, to carry
on s litigation and to file suits and fight claims in the High Courts of
Bombay or Calcutts as compared to the mufassil Courts, can imagine the
difficulty in which the entire money-lending class in Berar and the
Central Provinces finds itself. My friends have got solely the interests of
the big bankers in Bombay who advance money to certain judgment-
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debters in mind. I do not. want however to stand for fravdulent or.dis-
honest persons. There are a number of innocent people who are bound
to be impleaded in suits before the Bombay High Court sometimes owing
%o collusion, fraud and so forth. It is difficult for them to porve that there
is collusion in Bombay—they are unable to prove their case. I am just .
taking an example, which may give my friend some idea. In Bambay a .
mortgage can be had by merely depositing the title-deed. That is what is .
known as equitable mortgage.

8ir Oowasji Jehangir (Bombay City: Non-Muhammadan Urban): Not
always. -~ - t '

Mr, M. 8. Aney: It may be there may be a suit in connection with
the wmortgage in the Bombay High Court and even in such a suit they
are entitled to meke all the subsequent legal mortgogees as co-defendants
and these persons have to defend their ¢ase in the Bombay High Court.
Thoy must there lead & proper defence. My difficulty is this. I must
assure my Honourable friend that the matter is of great importence to
defendants living in Berar and the Central Provinces. Bome portion of °
the same property is mortgaged to more than ten persons; a certain
property which is mortgaged to a Bombay banker may be found to be -
mortguged here with a number of persons. With regard to the fixst
mortgage or other mortgages, the date of the mortgage is sometimes
never known. The property may be mortgaged to several persons with-
out their having the slightest knowledge of there being an equitable mort-
gagee in Bombay who has a priority over them all on aceount of some
fraud of the mortgagor.

.. -

The Honourable Sir Nripendra Bircar: But surely, your man inquires
ahout the title-deeds? If you are advising your elient and hc¢ is going
to advance money o s man in Nagpore, the first thing vou will do is to
sec where are the title-deeds?

Mr, M. 8. Aney: Many times we have to go by the registered copies
of certain Government records ns title deeds of property. Tn the mufassil
what they do is this. Many times, these people take a certified copy from
the Registrar and then proceed. We here call upon o number of persons,
after their huving entered into transactions of the nature of & contract with
a banker at Bombay, also to face the difficulty of finding themselves as
defendants in & suit instituted in Bombay. It is a very difficult position
and it involves a great hardship to them. Tt is8 on account of this con-
sideration mainly—out of consideration for those persons who are inno-
cent and who are impleaded as a matter of course in suits brought in
Bombay—that I thought it necessary to move the amendment before
this House. I think if this motion is accepted by the Honourable the
Lsw Member, then it would be possible for us to know exactly what
is the real position with regard to judgment-debtors also, whether it
wauld be difficult really for them to get money to carry on business. On
that point we have onlv the views of those whe advance money. They
ray, ““We will not be able to advance money, we will not be able to-
carry on any transaction, if we are not given facility to run to the noar-
est Court and file u suit and get a decree; and, instead, if we are com-
pelled to go to the Central Provinces Court for the sake of executing our
decree’’. T submit the creditors will naturally say this. But whether the
real position is like that or not, it is necessary for us to be satisfied by
being able to consult other persons who are interested in this.
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An Honourable Member: What about Mr. Bhulabhai J. Desai? Why
does he support this Bill?

Mr. M. 8. Aney: My Honourable friend, Mr. Desai, is interested in.
*that class of persons who approached him with representations. I am
-sorry to have to make this comment. Here it is one of thosc; rare oceca-
-gions when the Honourable the Leader of the House and the Honourable
‘the Leader of the. Opposition have got a common cause to fight for. It
is a unique occasion and I congratulate them on coming together to
:make a common cause and fight. But I sm speaking'.for those persons
"whose interests, I am afraid my Honourable friend, Mr. Desai, has got
wvery little occasion to represent. It is the class of persons who , are
~oslled judgment-debtors und the innocent persons having interest in the
mortgaged property, that I am speaking for. My Honourable friend,
Mr. Desui, is interested in judgment-creditors. He is the Counsel for
all the creditors in Bombay, However, I am quite sure, that if my
Honourable friend, Mr. Desai. defends this Bill, it will not be on those
-considerations. I am not going to attribute any motive of that kind to
‘him; nor.am I going to attribute any motive of that kind to the Hon-
ourable the Law Member. He was one of the biggest Counsels in the
Presidency town of Calcutta with perhaps the largest practice on the
original side of the Calcutta High Court. But T am sure he has not in-
troduced this measure out of any motive. He has a public duty to dis-
<harge, and as several applications were before Government, the T{onour-
able the Law Member probably thought that the way out of the difficulty
lay in confirming jurisdiction on other High Courts. But T want to bring
to the notice of my Honourable friend, Mr. Desai, that he should take
into consideration the interests of another class which is going to be
affected. Have the Government got before them all the materials to
‘ecome to a definite decisien that this measure should be passed  immedi-
atrlv? Are the Government sure that there are not other classes of people
who are interested, that is those classes of people who will he compelled
by this mensure to run to the Bombay High Court to defend their cases
.and incur all the costly expenditure which litigation in the Bombay High
Court involves? Therefore, I submit, it is necessary that we must be
in a position to ascertain their views, The Bar Associations in the Cen-
tral Provinces, Berar and all the mufassil towns, should be consulted so
“that we may be in a position to know exactly where we stand with re-
gard to this moatter. I am not suggesting that this is necessarily a bad
“Inw. I have got my own doubts about the effect which the absence of a
law like that might produce. I have got my own doubts on the point.
‘But I feel that unless we know exactly the opinion of the other party—
‘the opinion, nay even the existence of the other party seems to have
‘been completely ignored—it is not fair to rush this measure through now.
As it is only the opinions of the Bombay merchants seem to have been
plnced before the Government. The opinion of the Bombay bankers and
that of the Bombay High Court must naturally be that their view must
"be upheld. We have got nothing before us to know what is the view of
‘the other party interested. My submission, therefore, is that there are
two points to be comsidered. The first 18 that the view of the Bombay
High Court is abnormal, namely, that the view of law it has propounded
in its superior wisdom should be confirmed by the Legislature in the form
of law. Why are those who are aflected not resorting to the Privy Coun-
«il ? T do not underatand why. the Bombay bankers should set the machi-
mery of this Legislature in motion? Perhaps the banking interests of
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Bombay thought that it is easier to move the machinery of the Govern-
ment of India and to get a law enacted as they liked without difficulty
rather than go to the Privy Council to get a decision in their favour. I
think the Government of India, for the sake of maintaining its own repu-
tniion of keeping an impartial view of all the interests concerned, ough$
not to rush this Bill at once and call upon the House here and now to-
pronounce its opinion upon it. I suggest, that the Government ought to
have ascertained the opinion of the mufassil litigants before placing this
motion for the consideration of the House. If the Bill is circulated, we-
shall be in a position to know the views of all parties concerned. If the
views are obtained by the 81st July, we will be able to consider this Bill'
in the; S8imla Session. With these words, I move my motion.

Mr. President (The Honourable 8ir Abdur Rahim): Amendment moved:

“That the Bill be circulated for the purpose of eliciting public opinion thereon.
by the 3lst of July, 1836.""

Mr. Ghanshiam Singh Gupta: Sir, this Bill which is before the House
is not so innocent as it appears to be. There are two questions involved'
in this measure. The first and foremost is whether this is a good Bill or
-not. But the more important question that is involved is this: whether
there is such an urgency about this matter and whether the matter is.
so clearly beyond doubt that all normal procedures of legislation be
brushed aside and that this House should pass the Bill all at once.
These are the two main questions that must be discussed and discussed
dispassionately beforc we come to any conclusion. For my part, I can-
~uo6t vouchsafe the impartiality of my respected friend, Mr. Aney.

An Honourable Member: Why ?

Mr. Ghanshiam S8ingh Gupta: Because I have some bias in favour
of my own High Court, and even though T shall try to be nas impartial
a8 I can, I think I shall carry that bias in my argument. The first
‘point is whether this Bill is a good Bill or not. I shall only state cer-
tain points. I consider this Bill to be not a good Bill, not a harmless
Bill. For more reasons than one, it is a bad Bill. The whole question,
as the Honourable the Leader of the Housa put it, is whether a suit to
enforce s mortgage is or is not a suit for land. If it is & suit for land,
then the Bombay High Court view is wrong. If it is not a suit for land,
then, the Bombay High Court view is correct. Now, 8ir, this discrep-
ancy or this difference did cxist for & very long time between the Bom-
bay High Court and the other High Courts. This is clear from the
various decisions of the other High Courts. As far back as 1802, the
High Court of Calcutta in Kanti Chandra Paul Chaudhuri versus Kishort
Mohan Roy in 19 Calcutta, page 861, held in favour of the Nagpur view,
‘Then, 8ir, there is a Privy Council ruling reportcd in 41 Caleutta, page
072, in the case Harendra Lal Rai Chaudhuri versus Hari Dasi Debi in
which their Lordships of the Privy Council held that the suit to enforee
a wnortgage is a suit for land. That ruling is followed by the Nagpur
High Court. The Madras High Court in 1904 in the case reported in
page 157 of 27 Madras held the same opinion. In Rangoon also in 1984
in 12 Rangoon, page 870 the same opinion was held. And the Bombay
High Court also in 1926, in 50 Bombay, page 1, held the same opinion,
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Now, Bir, we have the Calcutta, the Madras and the Rangoon High
: Courts on one side and the Bombay High Court on the other side. Shall
~we be doing a good thing if by enacting this legislation we put our seal
- on the decision of one High Court as against the rulings of so many
Hight Courts and ageinst the ruling of their Lordships of the Privy
Council? I submit that this will be a very bad case of interference by
the Legislature in favour of one High Court against the view of the
other High Courts. Then there is another point against this measure.
The Preamble to this Bill says that ‘‘it is expedient ¢o terminate those
- doubts”’ and ‘“Whereas doubts have arisen as to the validity of certain
proceedings in High Courts of Judicature”, ete. I say the doubts did
. arisc and have been there since the year 1892, and, therefore, it cannot
be said that the doubt has only arisen because of the judgment of the
Nagpur High Court in the year 1985. There was this conflict of decision
from the year 1892 right up to the year 1935. It is not on this ques-
tion alone that the decisions of High Courts differ, but there are hun-
dreds of questions on which the decisions of High Courts differ. Did the
Legislature: intervene in them? If the Legislature tried to intervene in
: all eases in which there are differences of opinion between the High
(Courts, I think there will be no end of legislation and every day we
‘shall have. ene Bill or sanother in order to bring into conformity the opi-
i nicne of the various High Courts. So on that ground also this is a very
bad measure.

Another thing for which T oppose this Bill is this. Here we shall

appear to be not only technically siding with the Bombay High Court.

but to be actually siding with the Bombay financiers against, as my
Honourable fricnd said, not only the judginent-debtors whose interest is
to be seen but also many other creditors in loeal places, whose interests
may have to be seen. And, therefore, this Legislature which is after all a
vary dignified body should hold the balance even. In rushing through
this Bill I think it will not be doing a very good thing.

These are my reasons for considering this Bill to be a very bad
meunsure. Now, even though it be s good messure, the next point that
naturally arises in discussing this question is whether it is of such a

~.grent public' urgency and whether there is no room for two cpinions as
to the soundness of the Bill that the ordinary procedure with regard to
legislation should be brushed aside. I do not see why it should not be
roferred to Selcet Committee or circulated for opinion. Ordinarily when
we enact sny legislation we generally invite the opinions of persons who
- are interested, and then we go to Select Committee and after that we
tinally ensct it. Is this Bill of such great public urgency and in which
there’ can be no room for anvy two opinions and in which all interests
" have been consulted or all possible views considered ? I submit that this
" hus not been done. From the extracts that I heard from the Leader of
the Houss, the opinions that he read out wera all one-sided opinions and
‘ those opinions were only from Bombay. I did not hear any opihion
either from Calcutta or from the Central Provinces or from anywhere
else; and even the opinions that were received from Bombay were not
avnilable to us. It cannot therefore be said that all opinions are avail-
uble 1o us today so that we may brush aside the usual procedure of
» gending thie Bill for circulation or to Belect Comthittee for consideration.



*HE DECREES . AND. ORDERS VALIDATING BILL. 4373

I submit that there are things to be congidered beyond the opinion of the
Bombay financiers and the opinion of the Bombay High Court or the
Bombay Government. The Bombay Government are likely to look to
the interests of & trading town like Bombay and therefore we cannot
implicitly rely on the opinion of the Bombay Government or on the
opinion of the Bombay financiers. We have to look to other opinions,
for instance, the opinion of the Central Provinces Government, where
there may be many persons who may be trading with Bombsy and
where not only this sort of question is involved, but thers may be many
other questions like those which my friend mentioned, namely, that
there may be other mortgagees. And it is reslly a very sound prinoiple
that sll land suits should be filed in the Court within whose jurisdiction
the property lies.

Then, 8ir, there is another point which I wish to bring before this
House. We are here in fact helping one party unnecessarily and we are
going out of our proper sphere. 1 am told, though I cannot vouch for
the absolute truth of it, that in the Nagpur High Court o petition is
pending to obtain leave to appeal to His Majesty against the decision
of the Nagpur High Court. If this is true, shall we be right in helping
the one party who should see really whether the point is correct or not?
The point here is not whether the judgment-creditor should or should
not get his money. There are many suits in which honeet persons who
have advanced o loan lose all their money simply because it is time-
barred by one day. The point is whether the law ns stated by the Bom-
bay High Court is or is not correct, whether the law as stated by the
Nagpur High Court is or is not correct, And if opinions of journals read
by the Honourable the Law Member are to be relied upon, then I have
on my side the opinion of such an eminent lawyer as Sir Hari Singh
Gour whoe says that the Nagpur view is quite correct. What T mean to
say is vhis: not whether there is any hardship on a particular creditor
or not but whether he has moved the right place in getting redress,
If he has moved the wrong place, he must suffer. He cannot come here
for help against an act of his which can be questioned and which was
ultimately questioned by the Nagpur High Court supported by the ruling
of their Lordships of the Privy Council. If it is true, is it not better
for us to wait instead of rushing through this legislation without even
having the opinions of other persons or even without caring to Lknow
whether there is a petition pending for leave to appeal to their Lordships
of the Privy Council or not. I cannot see the propriety of this haste.
It is said that unless such a Bill or such & mecasure is passed. business
will suffer and that the Bombay, Calcutta, Madras and Rangoon finan-
ciers will not finance money. T say that these are not the only towns
where there are businessmen. There are businessmen in Delhi, there are
businessmen in Cawnpore, there are businessmen in many other places.
Are you going to help them? TIf you are not going to help them and if
you cannot help them, where is the propriety in helping only these three
or four towns. You are making a legislation which is specially favouring
these four towns, and I would like to know how by favouring only these
four towns you will be doing the right thing.

Qaxi Muhammsd Ahmad Kazsmi (Meerut Division: Muhammadan
Rural): Only one town, Bombay.

Mr. Ghanshism Singh Gupta: No, four townw.
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Qazi Muhammad Ahmad Kazmi: The others are not observing it.

Mr. Ghanshiam Singh Gupta: My friend is right, because the other
High Courts do not hold the Bombay opinion. We are thus favouring
the opinion of the High Court of Bombay alone as the Calcutta High
Court might still persist in their view that they have no jurisdiction.
In spite of this Act, it will not give jurisdiction to the High Court of
Caicutta to try mortgage suits of property outside their jurisdiction. If
that was intended, the form of the Bill should have been otherwise.
Although clause 44 of the Letters Patent gives that power to the Legis-
iature, it is not being done here. If clause 12 had been modified to
include such a suit, the High Court of Calcutta would have taken a
different view. But this only says that whatever the views of the
different Courts may be, and that difference being maintained, mind
you—any decision that they give shall not be questioned by any other
High Court. Therefore, the Calcutta High Court may continue in their
old view and they may say that they have no jurisdiction in suits of
mortgage in which the land is situated in the Central Provinces.

Mr. M. 8. Aney: There is no difficulty in that case at all.

The Honourable 8ir Nripendra S8ircar: That means no difficulty what-
soever. If the Calcutta High Court persists in its view, no harm is done
to anybody because the Calcutta High Court has not passed any decree.
It is the Bombay High Court which is concerned. Suppose I find an
mnocent purchaser purchased Rs. 50,000 worth of property in the Central
Provinces in execution of the Bombay decree and he is now going to lose
it?

Mr. Ghanshiam BSingh Gupta: That is true, but this is only in favour
of one city. Suppose & man borrows money from Cawnpore or Delhi and
his property is situated in the Central Provinces. He cannot sue in Delhi
or in Cawnpore. He must necessarily bring his suit in the Central Pro-
vinces, Similarly, there can be no harm to a Bombay financier in suing
in the Central Provinceg instead of . . . .

8ir Cowasjl Jehangir: What about the properties already sold and
bought under & decree? What happens to that?

Mr. Ghanshiam Singh Gupta: If it is a wrong interpretation of the law
vou must suffer. What about the person who loses because in one day
his claim is time-barred. What about the man who has advanced thou-

sands of rupees?
Mr. Bhulabhai J. Desal: Clause 8 is all right.

Mr, Ghanshiam 8ingh Gupta: My point is that we must know public
opinion before we can rush through this measure. I do not mean to say
that this measure is necessarily bad. There is a case for making enquiries
and finding out the opinions of other parties interested in the matter. I
gubmit there ir no urgencv about it. At least it can wait for three or four
months until the Simla Session. If the present provision is maintained
and the Bill ia taken up in Simla there will be no hardship even to these two
judgment-creditors, because as the clause reade they can apply within
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six months from the commencement of the Act and execute their decrees.
Bo without any hardship to those persons who have already obtained
decrees in their favour, we shall in the few months available to us
be possessed of opinions from other quarters also.

There i one matter which I wish to bring to the notice of the House.
Although the decrees of the Bombay High Court will be executed, you
really are not bringing any conformity in the law. I quite see that the
Celcutta High Court will not pass a decree and, therefare, there will be
no difficulty for any judgment-creditor: But the trouble of the Calcutta
financier will necessarily be more than that of the Bombay financier,
because the Calcutta financier will not be able to sue in Calcutta as this
view is not accepted by the Calecutta High Court, but the Bombay financier,
can sue in Bombay and he will get his decree. Suppose the property,
instead of being in the Central Provinces, is in Calcutta, the plaintiff is in
Bombayv, and there is a judgment in favour of a Bombay financier against
a judgment-debtor in Caleutta. What will happen? The Bombay High
Court will pass a decree in favour of the plaintiff against the judgment-
debtor in ('aleutta, that will be transferred to the Caleutta High Court,
and the Caleutta High Court, against their established opinion, will be
compelled to execute that decree,

The Honourable Sir Nripendra Sircar: No.
Mr. Ghanshiam Singh Gupta: How, T want to understand.
The Honourable 8Sir Nripendra Sircar: There is this Bill.

Mr. Ghanshiam Singh Gupta: This very Bill will compell the Calcutta
“High Court to execute a decree from Bombay.

The Honourable Sir Nripendra Sircar: Yes.

Mr. Ghanshiam Singh Gupta: That is what I say. The High Court of
Calcutta which thinks that the jurisdiction of a High Court under the
Letters Patent is limited to the property situate within its jurisdiotion will
be compelled by this legislation to execute a decree from Bombay sagainst
its expressed opinion. There seems to be no propriety in all this. Because
up till now everv Bombay financier knew that he could not execute his
decree in Calcutta,

Mr. Bhulabhal J. Desai: Excuse me, it is the other way about. There
is no High Court which has refused to execute its decree. I am only
giving a fact.

The Honourable Bir Nripendra S8iroar: Only Nagpur has shown its
independence,

Mr. Ghanshiam S8ingh Gupta: T do not know whether the High Court
of Caleutta has been executing the decrees of the Bombav High Court,
expresslv when such a case came hefore it for decision. That is what T
vant to know, and, therefore, T want time. T want to know if the High
Court of Calcut‘m ho]rlmg this opinion, has been executing decrees from
Bombay agninst its opinion, in cases that expreﬂllv came bhefore them
for decision. All that information this House is entitled to possess, and
before this House gets all that opinion, it is really premature for us to

pass this legislation. That is all T have to say.
D
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Mr. Sham Lal (Ambala Division: Non-Muhammadan): Sir, I do not
1p. n  represent the judgment-debtors of Nagpur or the decree holders
of Bombay; but before I vote I want certain information—I
want to be clear on certain points. The position is this, that doubts have -
srisen with regard to the provisions of the Letters Patent whether in a
mortgage suit the Bombay High Court has got jurisdiction with regard to
property situated outside ita jurisdiction, and the remedy provided is this:
that representations have been made to the proper quarter to make the
law clear, but so far as the retrospective offect is concernad, this Bill is
being introduced into this House. That is the position a8 I understana
it. I may be wrong, I do not know: but as far as I have been able to
understand the Honourable the Law Member, it is this: that so far as
the Letters Patent are concerned they would be amended by the proper
authority : so far as retrospective effect of the Letters Patent is concerned
we want to pass this Bill so that the decrees passed by the Bombay High
Court may not be questioned in anv other province; and, so far as any
other High Court may have taken a view contrary to the view of the
Bombay High Court that view will not hold good, TIs that not the posi-
tion? 8o far as I understand the position, it is that in so far as the
permanent law is concerned, the Letters Patent are to be amended or
made clear by the Parliament: so far as the retrospective effect is concern-
ed this Bill would give that Act the retrospective effect, and the retros.
pective effect would be that the decree of the Bombay High Court, whether
passed with jurisdiction or not, would not be questioned in any proceeding.
That is the first part of the Bill : then with regard to clause 3, the position
18, that if the Nagpur High Court has held the view that the Bombay
High Court had no jurisdiction, that view would not hold good, and that

view is overruled here. That is the object of the present Bill.

The Monourable the Teader of the House has also stated that this Legis-
lature can minend the Letiers Patent, and the Honourable the Leader of the
Opposition hus also clearly stated in the House that Mr. Aney is wrong, and
that the Letters Patent can be amended in this House. T want to put this
question: if this Legislature can amend and make clear the Letters Patent,
why not have a consolidated Bill to make the Letters Patent clear and
amend it, and also lay down that thix Letters Patent will have retrospee-
tive effect? There can be no difficulty with regard to that, because, in
that case, the whole picture would be before the House and we shall be
sble to discuss whether this law is good that Courts should have jurisdic-
tion with regard to property which is situated within their jurisdiction and
should have no jurisdiction with regard to property outside their jurisdic-
tion. We have to see which law is more sound, whether the Courts should
have extra territorial jurisdiction or not. The propriety of that law can be
discussed in this House and then, with regard to the retrospective effect,
this question can be discussed whether if rights have arisen or have been
areated and the party could go to the Privy Council and take the decision
of the Privy Council, whether the Legislature should come to the aid of
a particular party and over-rule the decision. I can understand a validat-
ing Bill where it is a question of technicality and where no rights are
involved; but if righte are involved and certain persons have
scquired certain rights which pan be set aside by the Privy
Council or by the higher authorities, whether the Legislature
should come to the aid of a particular party. In ‘this case,
rortain parties, on account of the decision of the Nagpur High Court, have
fob certain rights, and this Legislature says: ‘‘We will take one side: we

LY
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will hold that the Nagpur Court is wrong and the Bombay High Court is
right’’. Is that proper? Then, why not wait till the Letters Patent is
amended and this point debated there, whether the Bombay High Court
should have jurisdiction over property situated outside the Bombay
Province? Let the proper authority come to that decision and if they
come to that decision that the sound law is that the Bombay High Court
should have that jurisdiction, even in that case your Bill giving retrospeo-
tive effect to it might be justified; but introducing a Bill having retrospec-
tive effect before the Act or the Law is amended by the proper authority,
is, I should say, premature and ig not sound, Bo far as my position is
-concerned, I find that in Bombay there is & party and there are persons
who get fraudulent decrees and harass people outside the Bombay DPresi-
-dency. There is a regular party which traffics in decrees: they can get a
.decree against any person, and I do not consider it to be a sound law that
the Bombav High Court should have jurisdiction with regard to property
which is not situated in the Bombay Province. If a man wants to advance
money on certain propertics, he should also send a man to inquire into
‘the rights with regard to those properties and he should seek his remedy
in Courts where that property is situated. Otherwise, there is bound to be
fraud, because the persons having rights in those provinces where the
property is situated might be deprived of their rights. That is the position.
"That may be an arguable position and, of course, on the other side, it may
be argued that people will not advance money. That is a debatable point.
Tf it is an arguable point. whyv not have the whole law in one Legislature
whether it may be the Parlinment or the Indian Legislature ? Let the law be,
‘“We want to lay down that the Bombay High Court should have jurisdic-
tion”, and then we can discuss the propriety of that law. It may also be
laid down that the law will have retrospective effect. Let that also bo
debated. Why take this by parts? Whyv have one part legislation in some
-other Tegislature and the other part here? Therefore, T want to know
what is the difficultv in having the whole Bill hefore this Legislature, both
with regard to the substantive amendment and retrospective effect being
given or not: and on that depends myv view whether I should vote for this
Bill or against if.

Qazi Muhammad Ahmad Kazmi: Sir, so fnr as this Bill is concerned
and so far na the speech of the Honourable the Leader of the House is
.concerned, they seem to be different. The latter is a frank statement of
the facts that have taken place; but if we have a look at the Bill, we find
that probably there is no such thing as s mistake by any party or by any
High Court. I know perfectly well that so far as this House is concerned,
we are not to rectifv mistukes committed by the High Court, and it is
probably for that reason that instead of writing ‘‘the correction of
mistakes’’, the words ‘‘doubts have arisen’' have been written. That may
be the correct position, but the question is as to how far the present Legis-

lature is entitled to take up individual cases and to bring sbout Bills and
legislate on them. It is admitted by the Honourable the Leader of the
House that in Calcutta the ordinary procedure is that it is only in respect
of the properties which are situated inside the original jurisdiction of the
High Court that decrees are passed; and so it is with other High Courts.
The Bombay High Court, however, goes further and passes decrees in
respect of immovable property situated outside its jurisdiction. It is a
thing, as was pointed out by Mr. Aney, which is against the Code of Civil
Procedure . . . .
The Honourable Sir Nripendra Sircar: No, no.
o 12
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Qaxi Muhammad Ahmad Kazmi: I shall presently explain my point.
Under section 16 of the Civil Procedure Code, every Court can pass decrees
in respect of immovable properties which are situated within its juriedic- |
tion. According to the interpretation of the Bombay High Court, in the
exercise of its original juriadiction, it can pass decrees in respect of immov-

able properties or mortgages of immovable properties situated outside its-
jurisdiction.

The Honourable Sir Nripendra Strcar: I think my ITonoursble friend’
has not looked at section 120 of the Code which says that section: 16 does-
not apply to High Courts.

Qazi Muhammad Ahmad Kazmi: I know that, but the only point T want;

tc bring out is that you tauke shelter under section 120 of the Civil Proce--
dure Code . . . ..

The Honourable 8ir Nripendra Bircar: I takce shelter under nothing.
I am pointing out the mistake.

Qazi Muhammad Ahmad Kazmi: It is a thing by which the Code of
Civit Procedure does not apply to the Bombay High Court or to any High:
Court. My point is that two enactments exist in India, one for ordinary
Courts and the other for High Courts, and some of the High Courts are
interpreting their powers in the same light as is mentioned in the Code »f
Civil Procedure, and it is only one High Court which wants to extend its.
jurisdiction beyond its territorial jurisdiction and also bring ubout u con-
flict with the Code of Civil Procedure. So the position is that by this.
enactment and by the contemplated enactment which has bezn pointed out
by the Honourable the Law Member, they want—not only to take advant-
age of rhis mistuke and bring about retrospective legislation in the form
of the present measure—but they want to extend the juriadictions of all:
the High Courts making a chunge in the Letters Patent itself. When:
Mr. Aney was speaking, Sir, I asked the Low Member te tell me in what
direction they were contemplating the amendment, and what steps they
were considering to tauke, and 1 was told that they werc amending the-
law in such a manner as to muke the jurisdiction of the High Courts:
extend to all places where the property is situate, whether ingide or outside
the territorial juriediction. So my point is this, that the Bombay High
Ccurt have given a wrong judgment. You now come to this Legislature,
and you want to extend the jurisdiction, not only of that High Court, but
of ull High Courts to properties wHich are situuted outside their territorial
jurisdiction. Instead of confinimg yourself to admitting your mistakes
«nd leaving the naggrieved party to take its own recourse to the Privy
Couneil, you are going tc ignore the Privy Council, you want to deprive
the Privy Council »f ite jurisdiction to decide whether tne matter s
worrect or not; you yourself come to the Legislature and extend the powers
of the High Courts beyond their territorial jurisdiction. For these reascns,.
Sir, I feel this is not a cursory matter on which an opinion can be ex-
pressed ut once, and that it is a matter on which public opinion should be:
invited, and, thercfore, 1 support the amendment that the Bill be cir-
culated for eliciting public opinion thereon.

The Assembly then adjourned for Lunch till' Half Past Two of the
Clock. B o
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The Assembly re-assembled after Lunch at Half Past Two of the Clock,
Mr. President (I'he Honourable Sir Abdur Rahim) in the Chair.

Sardar Sant Singh (West Punjab: Sikh): If I intervene in this debate
at all, T do so for the purpose of discussing the principle underlying such a
‘legislation as is presented before us. It seems to me, Bir, that most of
the Honourable Members, who do not belong to the profession of law, do
not follow the various technicalities involved in this Bill. I will, with
_your permission, Sir, explain the principle underlying the jurisdiction
which is conferred on the Courts by the Legislature. This jurisdiction is
-of two kinds: it is limited either by the money value of the suit or by the
territorial extent. Sections 15 to 20 of the Civil Procedure Code define this
juriediction. 1n the case of the High Courts, sections 16, 17 and 20 of
the Civil Procedure Code do not apply; the High Courts get their jurisdie-
tion under the Letters Patent of the various Charters. In the case of the
Bombay High Court, the jurisdiction, on its original side, is conferred by
clause 12 of the Letters Patent. The various High Courts have got differ.
ent Charters, but on this point, the powers conferred on the various High
Courts, on the original side, are the same.

The point which is brought into prominence by this Bill refers to the
principle which is enunciated in section 16 of the Civil Procedure Code.
According to that section, the territorial jurisdiction of the Courts is limited
in the case of immovable property to those properties thut are situate
within its limits. In the case of the Letters Patent conferring jurisdiction
-ou the Bombay High Court, cluuse 12 {ays down the juriediction in respect
~of suils for land or other immovable property. The phraseology that is
used in scction 16 of the Civil Procedure Code is in these words:

‘‘SBubject to the pecuniary or other limitations prescribed by any law, suite—
(a) for the recovery of immovable property with or without rent or profits,

(b) for the partition of immovable property,
(¢) for foreclosure, sale or redemption in the case of a mortgage of or charge
upon immovable property,
(d) for the determination of any other right to or interest in immovable pro-
perty,
(e) for compensation for wrong to immovable property,
(f) for the recovery of movable property actually under distraint or attach-
ment,
aball be instituted in the Court within the local limits of whose jurisdiction the pro-
. party is situate.”

This is the phraseology employed in the Civil Procedure Code which has
been passed by this Legislature. But in the case of the Letters Patent the
phraseology employed is this.

e shall be empowered to receive, try, and determine suits of every descrip-
‘tion, if in the case of suvits for land or other immovable property, such land or
property shall be situsted, or, in all other cases, if the cause of action shall have
. arisen either wholly, or, in case the leave of the Court shall have been first qb‘l.ain_od,
in part, within the local limits of the ordinary original jurisdiction of the ssid High
-Court, . . . ."
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The difference in phraseology lies in this, that, whereas, in section 16:
the words used are, ‘‘suits relating to immovable property'’, here the
ghraseology used is, ‘‘suits for land or other immovable property’’. We

ave to see whether this phraseology has made any difference in the mean-
ing of the term or confers any extraordinary jurisdiction on the Bombay
High Court which is not conferred on the mofussil Courts by the Legislature
in the legislation enacted by this House. Here, the various High Courts.
have, from time to time, dealt with cases which have been.brought before
them on the original side, and those High Courts have held, 'in some cases,.
that if the property is not situate within the limits of the criginal jurisdie-
tion of the High Court, the High Court cannot entertain any such suit.
But the Bombay High Court, on the contrary, has held that in the case
of suits for foreclosure or gale, or creating a charge on immovable property
the High Court has got such jurisdiction. I neced not go into the various
authorities that are cited in the commentary under clause 12, where the
different views of different High Courts are given and are fully dealt with.
What we have to see now is which view should prevail. In the Nagpur
decision which has been the cause of the present Bill being introduced in
thie House, at page 50, the Honourable Judges of the Judicial Commis-
gioners’ Court of Nugpur, say:

*Theé contrary view adopted by the High Courts of Calcutta, Madras, and Rangoon
in the cases cited for the oppellants and by the Bombay High Court itself in the India
Bpinning and Weaving Co. Ltd. vs. Climax Industrial Syndicate that a suit on a
mortgage being one for land is excluded from the cognizance of the High Court unless
the mortgaged property is situate within the jurisdiction of the Court appears to me
to be abrolutely sound and correct. Further in Harendrs Lal Roy Chowdhary wve-
Haridasi Debi their Lordships of the Privy Council also took the same view and held’
that the High Court of Calecutta had no jurisdiction to entertain a mortgage suit
and pass a decree for saie of the morigaged property when no part of that property
weg situate within its territorial jurisdiction on the original side. The weight of
judicial nuthgnﬁy is thue clearly againt the view adopted by the High Court of Bombay
in Hatimbhai Hassanally vs, Framroz Eduljee.’

This is the summary of the law as it stands in India today. One thing
is certain, and that is, that the weight of authority, not only of the Cal-
cutta, Rangoon and Madras High Courts, is aganist the interpretation put
by the Bombay High Court, but even the Privy Council is against that
view. Therefore, we huve to see what are the issues which sre raised by
this Bill. According to my reading, the question is whether legislation
should intervene in those cuses where the High Court assumes a jurisdic-
ticn where it is not vested in the High Court by the law or by the Letters
Patent. That is an important issue which is raised by this Bill. Calcutta,
Rangoon, Madras and their Lordships of the Privy Council are of opinion
that such o jurisdiction does not exist in the High Courts, under clause
12 of the Letters Patent, but the Bombay High Court wants to assume:
jurisdiction. So, the Honourable the Leader of the House wants to legalise
the decrees. which would otherwise be a nullity in law. 1 think we should
expect from the Honourable the Law Member an opinion given by himself
whether this view of the Bombay High Court, in assuming jurisdietion, is
correct and that the Calcutte, Madras and Rangoon High Courts are wrong.
He does not say so. Hc says that doubts have arisen. On account of
the doubte we have to see which is the correct view. That is one thing
which we want to know. That information has not been given to us and,
in the absence of such information, we are entitled to assume the weight

of authority being against the Bombay High Court, the other High:
Courta are correct.
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1 now come to the other point. Let us proceed on this assumption'
that the Bombay High Court had no jurjsdiction, originally, when they
tried this suit. What is the legal position? This position would be that if
a Court assumes the jurisdiction, which is not vested in it by law, the
decree or order passed by that Court is a nullity in the eye of the law. In’
the course of the debate, a specific case was mentioned of a certain
gentleman who went to the Nagpur High Court, carrying a decree of the
Bombay High Court, which wars passed on the basis of a jurisdiction which
did not exist. He has successfully challenged the - jurisdiction of the-
Bombay High Court and actually got a decree given hy an equally good.
Court and now this Legislature wants to intervene and say that the-
Nagpur Judiclal Commissioner’s view is wrong and tihe visw of the:
Bombay High Court {8 correct. I ask—is it fair, is it equitable? I do not- ,
think it is. Further on, a question was rnised by my Honourable friend,
Bir Cowasji Jehangir , , . |

8ir Oowasji Jehangir: 1 have not spoken.

Sardar Sant Singh: By an interruption, you asked, ‘What about the
equities of the case?” He said that so many titles will be unsettled if this
view of the Iiombay High Court is not supported. May T ask the Honour-
able the Leader of the House, apart from other lawyers in this House,
whether it is or ig not a fact that u decision hus heen given on a particular
point by the High Court which was upset later on after long years and in
course of time even the course of succession has changed. 1 can refer him
to one well-known instance in the Punjab. For some years it was held
by the Punjab Chief Court that daughters have no status in inheriting the

" property of their fathers. After a long series of decisions, the High Court
cbanged its view. Is the Legislature to intervene and say that this decision
should be unsettled? No. The Courts are human Courts. Their judg-
ments are based on particular facts of each case. The judges are as liable
to error as other human beings. Therefore, the Legislature should not
intervene if there is an error. In the ordinary course the appeal lies to
the Privy Council and they can get the decision of the High Court upset.
1t is not for the Legslature to do it. Tt will be nothing short of an
anomaly, if every person, who thinks himself to have been vested with
certain rights by the decisions of the High Courts, is deprived of that right
when another High Court interprets the law differently. I think the
Legislature should be very jealous of the respect for ite own laws. The
business of the Courts is to interpret the law and if they are wrong in
interpreting the law it is not the business of the Legislature to say, ‘No,
you will continue to interpret such a law wrongly as you have been doing
before’. This will be very anomalous and mischievous. All that my
leader, Mr. Aney wants is, that the legal opinions and the opinions of
those interested in this legislation should be obtained. It is the most
modest motion that can be made in this House. Tt is not dilatory in any
sense. Sir, in the end, what T will say would be that even according to
the Letters Patent, given to the chartered High Courts, it is laid down
that where there is a doubt as to the exercise of jurisdiction under these
Letters Patent the Courts in India will be guided by the principles 1aid
down in the law of the land. That is the equity suggested therein. 1 will
read the relevant portion. Clause 19 of the Letters Patent says:

“And We do further ordain, that with respect to the law or I.quit;r and the rule
good conscience to be applied to_each case coming before the said High Court,
e Judicature at Fort William in Bengal (the law in Madras and Bombay is the
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same) in the exercise of its extraerdinary original civil jurisdiction such law or
equity and rule of good conscience shall, until otherwise provided by the law or equity
snd the rule of good comscience which would have been applied to such a case
by any local court baving jurisdiction. .. .. "

Thie is the guidance given by the Letters Patent themselves. What is
the law? As I submitted before you, section 16 luys down a very sound
principle of law conferring jurisdiction upon the Courts in +the case of

immovable property. Therefore, I would support the motion of my leader,
Mr. Aney.

Mr, Bhulabhai J. Desai: Mr. President, in the midst of this coatro-
versy, I wish to make it clear that the opinions that 1 am expressing before
this House are entirely my own, for it is not one of those controversies in
which I wish to support any person who dees not care to agree with the
reason of the thing, and it is with that preface that T wish to shortly
anewer the considerations which have been put forth before this House
in opposition to this Bill in the form of a dilatory motion. I recognise,
Sir, that the Bill falls into two parts.

Bo far as clause 2 is concerned, it deals with decrees other than those
which are tho subject-matter of cluuse 8, und 1 think 1 am rightly stating
the position and I am not doing any injustice to my friend, the Hon-
ourable Mr. Aney, when I say that I gather from his speech that, if clause
8 of the Bill had alone stood, he probably would not have thought fit to

‘oppose it. But he feels that the Bill, in so far as clause 2 is concerned,
carries the matter a bit further than what he thinks the principle of the
matter requires or calls for. In order to be able to unswer the difficulties
which have been raised, it would be my duty to state, without reference
even to a law report or to the Letters Patent, in as plain a manner as it
is necessary to do before a legislative body, for, after all, no legislation is
worth entering upon unless, lawver oy no-lawyer, everv Member of the
House is in a position to truly appreciate the problem on which he is
voling, however, complex it may appear in its form so far as the mind of
the lay-man is concerned. The matter, Sir, rests on a very narrow ground.
I will not attempt to go into too many large issues which have been raised
in the speeches of several Members including those of my friend, the Hon-
ourable Sardar Sant Singh. They have travelled far too much outside the
possibility of an answer and raised too many legal propositions. It is
better, therefore, to confine our attention to the only material and rele-
vant legal propositions applicable to the Bill in question. I am not one
of those who believe that it is not open, as a matter of policy, to a T.egis-
lature if it so desires that the jurisdiction of any particular Courts or class
of Courts may be different and more extensive than the jurisdiction »f anv
other in this country. T think you would be ignoring the whale history of
law-making in this countrv if an argument of that kind were allowed to

vail. My Honourable friends know as much as I do that on the Sta-
tute-book of India there are mony pieces of legislation specially applica-
ble to what are called Presidency towns and the High Courts. T may
instance among others the Indian Arbitration Act, and, in fact, if it were
necessary to pursue this as a matter of argument. I should be able to give
them many more instances. Let us, therefore, not trv to argme tnat,
because what exists in section 16 of the Code of Civil Procedure does
pot exist in clause 12 of the Letters Patent. and, therefore. the thing ia
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wsgentially wrong. That argument, with great respect I may say, is enti-
rely fallacious. Any question, therefore, that the Legislature, so far as
Letters Patent are concerned, having conferred jurisdiction on the High
Courts to whom the Letters Patent were granted, a jurisdiction i language
which in 1908 and in the esrlier Civil Procedure Codes the mufassil Courts
or Courts other than High Courts concerned themselves to lay down &
further restrictive principle is beside the point altogether. The only real
point at issue is this. Under the Letters Patent, the High Court on its
original side is competent to entertain every suit of a civil nature provided
the defendant resides or carries on business within the jurisdiction or
where a part or the whole cause of action has arisen save and except in
the case of a suit for land and even to that there is an exception, vis.,
that if part of the land lies within the local jurisdiction, then, under the
leave granted under clause 12 of the Letters Patent, the High Court would
huve jurisdiction. So vou are concerned with a very very narrow case,
viz., a suit for land where no part of the land is situated within the juris-
diction in question.

The next narrower point is this. There have been differences of opinlon
between High Courts und it is not a metter of any general jurisprudence
at all. That is a point I cannot too often stress. The differences of
opmion have been on the construction of the language of the statute con-
ferring jurisdiction. It is not u case in which the Statute has said—
“*Court A shall not have jurisdiction in a particular matter”’, it would be
undoubtedly open to another Court to say that according to Btatute that
Court may not ussume to itself a jurisdiction which was not conferred upon
it. This is an argument in a circle. The 18sue is not solved by saying
that the High Court has no jurisdiction, that it is assuming a wrong juris-
diction, whereas, whether it has jurisdiction or not depends on the very
meaning of the words ‘‘suit for land "', and it is certainly competent to High
Courts without any disrespect to euch other to entertain a different opinion
a8 to the frue scope of *‘suits for land'’. Therefore, the narrower issue
is whether a suit for land covers a suit for the enforcement aud realiza-
tion of a mortgage. Therefore, further narrowed down, the issue is this.
Within thc meaning of the Letters Patent, a suit for land covers a suit for
the realisation of u mortguge and the issue on that is equally simple. A
High Court, for instances, which takes the view that this is not a suit for
land looks upon a mortgage-suit again as primarily a suit for the reco-
very of debt and secondarily only as a realization of a collateral security.
1t does not require s very much complex knowledge of law to appreciate
the distinction between a suit for the enforcement of a mortgage in which
debt is primarily concerned and secondarily is only concerned with secu-
rity, as distinct from the title to the land properly so called, where the
question is whether A or B is entitled to a particular property. It is an
entire miscanception to think that there is any question of title at all.
The mortgagor’s title is assumed, because he has mortgaged his property.
If a person other than the mortgagor has any other decree, it does not
bind him. But on the assumption that the mortgagor is the true owner
of the property, no question of title can arise in a suit for mortgage. He
has given as security land which ia indisputably his, us collateral security
for debt for which, in addition to his property, he is personally linble.
Let me test it in this way. Has it ever been seriously argued anywhere
that if a man borrows & lakh of rupees in the City of Bombay, then part
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of the cause of action would have arisen in the City of Bombay? The
creditor gets a personal decree for a lakh, and that decree, when sent out tor .
Nagpur,—the blessed place where nobody pays any debt at all so long as
there is this conflict of jurisdiction,—must be executed. Supposing that
decree is transferred to Nagpur, the man’s property would have to be sold.
Therefore, the man commits an offence, and, in fact, it was wrong for him
not to have lent money on a mortgage in addition to persgnal security, in
which case the same property could have been sold in its execution, but he
commits an offence inasmuch as he says: ‘‘I trust you but I also
want a little more trust. Will you therefore mortgage your property to
me?'’ In other words, the simple judgment-creditor has a higher right
than the mortgagee who, in addition to a personal right to recovery of hig
debt, is seeking & right also further to realise the mortgage over property
which was given to him as special collateral security.

Sardar Sant Singh: Mav 1 ask whether a decree passed on such equit~
able mortgages is passed under order 34, rule 6, or not?

Mr. Bhulabhai J. Desai: Yes.

Sardar Bant Singh: Whether the charge on the property comes first
and the personal decrce comes later on ?

Mr. Bhulabhai J. Desai: Undoubledly. 1 mny inforin my Honourable
- friend, Sardar Sant Singh, that it is mortgage decree and there-
*7* fore neeessarily it is under Order XXXIV, Rule 6, but the fact
that it is under Order XXXIV, Rule 6, does not convey any sense to this
House, it is nonetheless n decree for the enforcement of a debt, in ite
essence. That is the view that is taken. You may differ from me as a
lawyer. That is not the proposition. The proposilion before the House
" today is this, whether it is a rase in which it is assumed as if some
heinous sin was being committed by the mortgagee when he takes a mort-
gege and seeks to enforce that sccurity .

Mr M. 8 Aney: Nobody has said that ’an_\' heinous sin is being com-

mitted. Only equity and legalities are involved. There is no queetion of
rin.

Mr. Bhulabhal J. Desai: Supposing the queation of legality and equity
anees, I say you should look upon the mortgage transaction as the Bombay
High Court elaims to do. What it says essentially is that it is a suit for
debt for the realisation of money which has been advanced with a colla-
{eral security. 1t may easily be that the mortgage property may be worth
ane-fourth cr one-fifth although the rest of the property of the man is
gtill linble for the debt and he is jimmune from it because he comes from
that hlessed land, the Punjab or the Central Provinces. Bo that, for the
purpose of one-fourth property, rou say you must go to the Court of the
Central Provinces. It is only one-fourth. For the three-fourths there is
no objection to the Bombay High Court passing a decree of the debts.
You ‘can get a decree in the Bombay High Court and execute it agoinst
the rest of the property of the man. Therefore, if any question of equity
arises, I do not think this House will have the least hesitation in taking
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the view that the Bombay High Court has done the right thing. ~For,
after all, all that is meant iz that a man is liable for the debt on the
whole property, but only some property is ear-marked for the purpose of
this debt in preference to the other debts. That is the only difference -
between the liability of a man who is personally liable and the whole of
this property, plus liability on a mortgage a specific property ear-marked.
for the debt, specifying the property as one-tenth part of the debt. Now
it is said: “‘Oh! yes, as to the nine-tenths there is not the smallest ohjec-
tion, there is no iniquity, there is no law preventing the man from getting
a decree on the whole debt executable against the whole of his property
from the Bombay High Court’’. But, in case of a mortgage suit you say:
‘‘Oh, no, there 18 something sacred, because security by way of property
has been given to the person who wants to execute for the purpose of reali-
ging his debt.”” Anyway, the point that I am putting before the Court, I
mean putting before you, Bir, and it has also been plavced before Courts.
very often, the point that the House ia called upon to vote is Ghis: if
there is a mortgage decree and supposing the propertv ir not sufficient a.
personal decree can be executed and the High Courts would have no juris-
diction in calling it nullity, but because attached to it there ia some security,
therefore, it becomes a nullity, that is the equity for which vou are asked’
to vote. You may do it, if vou choose to do so. More than that, the
matter does not rest there. The Bombay High Court ax long ago as 1380~
has held to this view and what is more when the Civil Procedure Code is
read, it is pertinent to point out that when the Civil Procedure Code was.
enacted by the Legislature in 1908, even this section 120 was enacted so as
to distinguish the High Courts from the other Courts. So you get no assist-
ance whatsoever from the fact that section 16 exists in the Civil Proceaure
Code. In other words, High Courts were left {o exercise whatever juris-
diction they had in this matter. Again so far as these transactions are
concerned, looking at it from a purely commercial and equitable point of
view, it is well-known that the bulk of cotton from the Berars and the-
Central Provinces is exported through the Bombayv houses whether large
cr small. Naturally, therefore, financial facilities are required. It is not
an uncommon thing in Bombay for the purpose of taking further sccurity
if required for debtors to go to their creditors and say, ‘‘we are quite will-
ing in addition to the cotton that we have got, because the margin is
narrow and the price of cotton has gome down, we will give you further
gacurity in the shape of our property’”. Whose interests therefore are you
‘reslly supporting in this Bill? First the interest of the mdn who wants
credit facilities for the purpose of his business. I think he would
be entitled to say ‘‘save me from my friends’’. Therefore, he is the man
who wants facility for the purpose of his business. Otherwise he would
not come to Bombhay and mortgage his property. I am sorry to say that
a sort of atmosphere is created in this Houee as if there are scoundrels
ritting in Bombay who enter into fraudulent transactions with the debtors:
in the Central Provinces. Let there be no mistake about this. There is
the businessman in the Central Provinces who with his eves wide cpen
seeks the aid of another businessman in Bombay. Each understands busi-
ness well. The man goes to Bombay for his credit facilities. By the
position which my Honourable friends arc taking in the House they are
crippling the verv resources of the man whom they are seeking to protect
by this dilatory motion. It is for this reason, I stand here for the pro-
tection of the very man whom vou profess to protect. I say thot the:
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man, if he were consulted, would say what the Honourable the Law Mem-
‘bor said Co

-

o ?r M. 8. Aney: Why don't you allow the Law Member to consult
-him

Mr, Bhulabhal J. Desai: 1 dc not want to consult hira, for I shall
-eXpress my opinion.

Mr. M. 8. Aney: I do not say that you should consult him. Why not
let the Law Member consult that man.

Mr, Bhulabhai J. Desai: I wish to base it on the actual conduct of
-evidence during a period of soms sixty years. It is not a matter of re-
-consultation today for credit facilities. He has not gone to Bombay only

today. Until this judgment of the High Court was given, all decrees used
to be executed.

Mr. M. 8. Aney: How many decrces? Is the Honourable Member in
:@ position to give this information?

Mr, Bhulabhai J. Desai: Hundreds.
Mr M. 8. Aney: Hundreds! I am sure not even one,

Mr. Bhulabhai J. Desai: It may be hundred, or it may be one or it may
‘be none. Supposing only one decree was executed. I do not wish to argue
this matter in terms of the number of the decrees executed. It would divert
the attention of the MHouse from the true issue. The true issue
is that by what is laid down in a Letters Patent appeal, if a part of the
property is situate outside, you preserve merely nominal legal sanctity of
the decision. Supposing you go and say, “'I will buy this small plot of
‘land worth Rs. 200 because it is worth my while or because otherwise thie
banker is not going to give me money’’. He says “‘if you are going to drag
me to the Berars, to some subordinate Judge's Court, I am not going to
‘lend you any money. I am not going to undertake this difficulty of filing
- & suit outside Bombay''. Then the fact remains that the creditor is unahle
to invoke the jurisdiction of the Bombay High Court decree and so he
will not care to lend money for the purpose of trade. Under those cir-
cumstances, either he must go round and create a legal circumlocution and
purchase Rs. 200 worth of property in Bombay within the local jurisdie-
tion with two lakhs worth of property outside

Sardar S8ant Singh: Tt is there already in the Letters Patent,
!

Mr. Bhulabhal J. Desal: You cannot argue that if Re. 100 or Rs. 200
worth of property is situate in the town and island of Bombay coupled with
a crore or more in the Berars, it would seem that the Bombay High Co?rt
would have jurisdiction. Are you not reducing this thing to sn absurdity
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by this kind of argument? It is legal fiction. Therefore the fact remains.
that it is much better, instead of driving people to legal fiction, that they
shofld act legally and honestly. It is very inuch better that it should
he allowed to have jurisdiction in this.limited way where a mortgage
decree is concerned, for the simple reason that essentially it is & suit for a
debt and therefore not a suit for land. The whole issue before the House
is this. What right have you and I to assume, it iz not a case m which
you earn say it is entire absence of jurisdiction., you may call it erroneous.
view of the construction of these words, it is not absence of jurisdiction

‘as jurists sitting here ought to know. In fact, there is a further point,

and that point is this: those debtors against whom decrees are passed

by the Bombay High Court raised that point of jurisdiction. If they

raised it in the Court of first instance and it failed, raised it in the Court.
of appeal and it failed, theyv had the right of appeal to the Privy Council’
which they did not exercise. Therefore, the point before the Privy Coun-
c¢il in the case would not decide this issue whether the Bombayv High
Court had jurisdietion. The point before the Privy Council would decide a

very narrow issue, whether or not the man is not barred by therule of res

judicate in that having failed to appeal to the Privy Council, irrespective-
of the construction of the High Court i right or wrong, he is bound by
the judgment. You are not going to get the decision to which Mr. Ghan-
shism Singh Gupta called nttention. You are not going to get a derisicn
on the point which it is believed would be got by this supposed Privy Coun-
cil appeal. And for the simple reason that there is a very narrow and

amall issue before the Privy Council. The issue would be whether or
not the man, having a right of appeal to the Privy Council on the point

of jurisdiction having failed so to do, can now be allowed to take the point
of jurisdiction when the decree is sought to be executed. What merit:
has he acquired to say that he is a man on whom hardship is inflicted.

After all, why should it be said, let there be an appesl from this, so that

the creditor who has got a decree would have to go to the Privy Council?

The man who had the right and opportunity to go to the Privy Council

did not do so. He failed to do so, and as a matter of law, having failed’
to do so. T humblv submit that no lawyer here would be found to eny

that he is not barred by the rule of res judicata.

‘§ardar Sant 8ingh: Why cannot the decree be treated as a nullity?

Mr. Bhulabhai J. Desai: You can trest the day as night and say vou
have proved the proposition. The narrow point is this that, by repeating
that it is said to be a nullity, vou cannot get nullity.

Sardar Sant 8ingh: The High Court says that.

Mr. Bhulabhai J. Desai: But that does not mean that it is a nullity, It
is one thing to eay so and it is another thing Lo prove that it ir so.
1t i» one thing to say that the Nagpur High Court says so but it is not
the rame thing as to prove that it is 8o. The question whether or pot
it in a nullity depends on a narrow issue which uny intelligent man can
understand, lawver or no lawver. Where the High Court entertnined n
snit below Rs. 100 where the minimum jurisdiction is Rs. 100, it is o
case of nullity and I appreciate it. But supposing two persons differ
as to the meanings of words in a statute, it cannot be a nullity. You-
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may say it is an erroneous decision but the nullity cannot arise. Nullity
~cunnot possibly arise where from the different construction of the -samae
worde 8 different view is taken. And therefore it is that I say that let
va not be musled by mere words. The fact remains that this jurisdiction
has been exercised by the High Court of Bombay; the fact remains that
smany titles have been as a result of these decrees acquired by persons
other than the mortgagees themselves, who have got fheir money, the
fuct remains that so far as the point of view of any equity or justice is
concerned, I hope I have made it clear that it is competent to a man
in the execution of a personal decree to get the whole of his land in any
pert of British India sold. There seems to be no inequity in getting a
‘particular property which is not particularly earmarked for his debts. At
all events no layman can understand this wonderful distinetion,—he may
sell the whole of the property which is not earmarked for the debt but
be may not sell the property which is earmarked for the debt. Thiy
‘is a wonderful legal line of argument to which we have been treated
and I refuse to be drawn into it. I therefore say that you are not adding
“to the credit of the lender in whose interest you are speaking.

There is a third point which Mr. Aney raised, namely, some subsequent
mortgagees of the same property who might be impleaded by the Bombay
High Court. My answer to that is the exceedingly simple one which
T think was given by the Leader of the House during the course of an
interlocutory discussion. My answer is this: no man who really values
any security at all would without investigation of title and without the
possession of title deeds be likely to advance money to a man. Every
tine a legal mortgage which is subsequent to an equitable mortgage,—
apart from the question of jurisdiction how is it determined? Is it or
is it not determined by point of time? Let us forget the question of
jurisdiction which Court decides. As between a mortgage created
by the deposit of title deeds and a mortgages by a document, undoubtedly
the first in time prevails. Because in the eye of law both are mort-
‘gages,—section 58 of the Transfer of Property Act is clear on the point.
If that is so, why is it so? For the simple reason that the man who
takes a legal mortgage, the law makes it his duty as & matter of prudence
if e does not wish to run risks,—he may run any risks, probably they
.are accustomed to do so in other parts of the world but not in mine.—
if he does not wish to run any risks the first thing he requires to know
is, where arc the title deeds. As soon as he finds any suspicion that
the title deeds are not produced, the answer he gets from all decent men
‘who wish to advance money is ‘‘Thank you, I do not wish to take any
visks’'. What I wish to impress upon the House is this that what [
enll the substantive rights of the parties are not affected by this issue
‘before the House. Let that be very clearly understood. In other words,
if there is n mortgage created by deposit of title deeds, it will take
priority if they are deposited in Bombay, whether the suit is decided by
‘the Court in Nagpur or the Court in Bombay. And therefore as regards
the man who has a legal mortgage,—what is the hardship on him? The
man takes a second morigage knowing the existence of the first, or in
‘luw he will be presumed to have had knowledge of the existence of the
frst mortgage. He knows there is a first mortgage. If he knows that
"he knows also how and where it was created. If he does not care to do
g0 the consequences are upon him. It is a question of affecting & man
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with notice and what you ought to have done as a prudent man of
.buginess. If he, therefore, said, ‘““1 do not care who has got the title
deeds, I do not care what particular creditor there is, I do not care before
which High Court it is going to come’’, then in his behalf a legal ples
ds put forward, here, ‘*Oh, the poor man is dragged to the Bombay
High Court’’. But what is the second mortgagee who can either redeem
-or not a8 he likes? He is the second mortgagee in the eye of the law-
Whether it is a legal mortgage or not the fact remains that if the title
-deeds are already given to a bunker in Bombay, the banker in Bombay is
the first mortgagee. Supposing the first mortgagee files & suit, and sup-
.posing the first mortgage iscreated by a document in Calcutta or a docu-
.ment in Bombay, what then?

There are three points of view from which the matter must be looked
-at. First, the alleged lender for whom much sympathy is spent; the
alleged debtor for whom u great deal more sympathy is spent. So far
as the alleged debtor is concerned, he has entered into the transaction
‘well knowing the deceision of the Migh Court of Bombay and knowing
‘therefore that the High Court will exercise its jurisdiction. Secondly,
‘that a debtor having been sued in the Bombay High Court and having
talken or lailed to take the point of the jurisdiction 1s barred either way.
Thirdly, in trying to proteet him you would either protect him by a legal
fiction of acquiring property worth Rs. 200; and most of the people
ithere are there in every cotton season. All that they will have to do
therefore is this; either buy a small house or buy a small field. Once
that is done, all these great principles on which this question has been
_ergued entirely disappear. Under the Letters Patent themselves, no
question could arise about the jurisdiction of the Bombay High Court,
‘80 that all he has to do is to acquire a field worth Rs. 100. After all
to & man who trades in cotton largely a property worth Rs. 100 in the
City of Bombay yielding a profit of three or four rupees per annum is
not goihg to be a hardship. Or, you may make him a still more honest
man. I do not want a legal fiction, I know that the Bombay High
Court hus exercised jurisdiction; it is on the face of that that I have
‘torrowed money, and I do not want to object to the jurisdiction. These
arce the four stages of the matter, and T submit that every rule of equity,
svery rule of commercial stability, every rule of commercial prudence
for the protection of the men for whom this is supposed to be atgued,
has to be observed. What after all are they going to say when the Bill
is circulated? Can they say ‘‘amend the Letters Patent, so that a part
of the property worth Rs. 100 being comprised in the mortgage does
not confer jurisdiction upon the High Court’*. That I can understand.
Why don't they bring in a Bill to repeal that part of the Letters Patent,
where with leave granted, when a part of the property is situated within
jurisdiction however small in value (above Rs. 100), the Court can enter-
tain suits. That is a drastic measure, that is a sort of position whick
1 submit with great respect does not do any good to any of the parties
concerned. So far as the analysis of the position is concerned, therefore,
I say that in so far as the Bombay lenders, whoever they may be—and
T hope and trust that my friend, Mr. Aney, knows that I am speaking
for no particular creditor in this particular respect, and I may also tell
him that as regards the hiatus in the City of Bombay the case of Climax
against Sipra is one of those cases of tragic history where the first Court
passed a mortgage decree, the Appellate Court with zeal reversed it and
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gave leave to amend the plaint, passed a decree on the personal covenant,.
so that I could go and sell all the property; by the time I reached
Ahmedabad where the property was situated, the High Court in s full ’
bench of nine Judges decided the contrary and we had to begin again
and file a second suit on the mortgage in the Ahmedabad Court. Ttak
is the whole history of that short appeal, one Chief Justice having decided
against his predecessors, and, within less than about eight months. the
original position obtaining before 1890 was restored. But the point is
not that. The point is that so far as this validation is concerned, let
us not stand apart. The propositions which are stated are so ‘wide that
1 cannot answer them. I do not know of any rule of law whereby
diffcrent  grades of jurisdiction may not be conferred upon different
Courts; otherwise we should have judges all having the same powers.
Why is it that a mun is to try small cuuse Court cases of Rs. 100.
Rs. 8,000, and why these different classes? This is no matter of any
essence of law or essence of jurisprudence. It is a pure matter of con-
venience so far as equity and justice are concerned. These are the:
only things that matter. What is sought to be done by this Bill ought
to be done. (Applause.)

Some Honourable Members from Government Benches: The question
may now be put,

Mr, President (The Honoursble Sir Abdur Rahim): The questiow i—s:
“That the question be now put.” \

The ‘motion was adopted.

Mr, President (The Honourable Sir Abdur Rahim): The question is:

““That the Bill be circulated for the purpose of eliciting public opinion thereon by
the 31st of July, 1836."

The Assembly divided:

AYES—29,

: , Mr. H M. Malaviya, Pandit Krishna Kant.
i:,:;“.ﬁr.‘ lr[ 8. Mangal Bingh, Bardar, .
Anru;un.r. Mr. M. Ananthasayanam. Muhammad Ahmad Kazmi, Qazi. .
Chattopadhyaya, Mr. Amarendrs Mm‘lf.;.u;l Sahib Bahadur, Maulvi

) yed. .
Da.ttl:l l“*?“o.l.r, Akhil Chandra. Raghuhir Narayan Bingh, Choudhri.
Deshmukh, Dr. G. V. Ranga, Prof. N. G.
Essak Sait, Mr. H. A, Sathar H. Bant Bingh, Sardar.
Ghiasuddin, Mr. M Aham Lal, Mr.
(tovind Das, Seth. Shaukat Ali  “aulana
Gupta, Mr. Ghanshiam Bingh. B!‘leoéno Dap, Beth, .
tans Raj, Rairada. Siddique Ali Khan, Khan B;lpb
" Hosmani, Mr. 8. K. . . Nawab.
Kailash Beheri Lal, Babu. Singh, Mr. Ram Narayan.
Khare, Dr. N. B. Thein Maung. Dr.
‘Maitrs, Pandit Lakshmi Kanta. Umar Aly Bhah, Mr.
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NOEB—&3,
Acoti, Mr. A. B V. Lal Chand, Captain Rao Beshadur
Ahmad Nawaz Khan, Major Chaudhri.
Allah Bakhsh Khap Tiwana, Khen Leach, Mr. F. B.
Bahadur Nawab Malik, Lloyd, Mr. A. H.
Aminuddin, Mr. Saiyid. Metcalfe, Sir Aubrey.
Ayyar, Diwan Bahadar R. V. Mody, Bir H. P.
Krishna., T Morgan, Mr. G. .
Ayvar, Rao Bahadur A. A Mukg;.;)ee, Rai Bahadur Bir Sstya
Venkataruma. Tan. .
Bajoria, Babu Baijnath. Noyce, The Honourable Sir Frank
Bajpai, Sir Girja Rhankar. Rajash, Raja Sir Vasadeva.
Bewoor, Mr. G, V. Rajah, Rao Bahadur M. C.
Bhagchand Soni, Rai Bshadur Rau, Mr. P. R
th. Rhodes, Mr. C, K. -
Buss, Mr. L. C. NI
Craik, Tho Honourable Bir Henry. S‘::;ﬁt.tg?l’]\g gk J
Dalal, Dr. R. D. Scott, Mr. J. Rameay.
Dash Mr. A. J. Sher Muhsmmad Khan, Captain
goSDuﬁu, gl‘. F. X. Sardar.
ow, Mr. H. : : ahad
Gidney, Lt.-Col. Sir Henry.+ Smgl}é‘any:: i B ur Shysm
Grigg, The Honourable Sir James. Binha. Raja Bahadur Haribar
Hands, Mr. A. 8. Prosad Narayan.
Hudson, Sir Leslie, . . .
Hutton, Dr. J. H. Bircar, The Honourable Sir Nripendra.
Hydari, Mr. M. 8. A. Spence, Mr. G. H.
James, Mr. F. E. Tottenham, Mr. G. R. F.
Jawahar BSingh, Bardar Bahadur Vissanji, Mr. Mathuradas.
Bardar Sir. Witherington, Mr. C. H.
Jehangir, Bir Cowasji. Yakub, Bir Muhammed.
Jenkins, Mr. E. M. Yamin Khan, Bir Muhammad.
Khurshaid Muhammad, Khan Bahadur | Zafrullah Khan, The Honourable
Bhaikh. i Sir Muhammad.

The motion was negatived,

Mr. Presicent (Tho Honourable Sir Abdur Rahim): The question is:

“That thp Bill to remove certain doubts and to estublish the validity of certain
proceedings in High Courts of Judicature in British India be taken into consideration.’”

The motion was adopted.

Mr, President (The Honourable Sir Abdur Rahim): The question is:
“That clause 2 stand part pf the Bill.””

Mr. M. Ananthasayanam Ayyangar (Madras ceded Districts and
Chittoor: Non-Muliammadan Rural): Sir, I oppose clause 2, It is really
unfortunate that I have not only to contend against the Leader of the
House but the Leader of the Opposition. (Interruption.) I withdraw
so far as the Leader of the Opposition is concerned. By this clause, it
is intended to make the opinion that has becn held for some time,
snd not without dissent, by various Judges of the Bombay High Court
prevail over the decisions of other High Courts in India. I agree that it
might be necessary to remove some hardships in case of decree-holders
who have obtained certain decrees, hut then let them restrict the scupe of
this Bill and make the Bill apply only to those persons: it is not necessary
to apply thiz clause in general terms to all High Courts. Besides, in
trying to remove hardshipe, there is a very great principle involved so far
as this clavse is concerned.
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The question of jurisdiction is not a mere academic question, it is one
of substance. Besides the lender and the borrower there are various other
persons who &re also involved in this. The possession of land has been
‘taken to be pood notice for all purposes as regards the ownership of the
land. On the same vnrinciple, it is said that registration also constitutes
notice. It has been luid down in various statutes that whenever a suit
bas to be filed concerning land, the suit has to be filed in the Court within
whose jurisdiction the land lies. The same principle is found in the
Registration Act. Mortgages and such like have to be registe el in the
district where the land is situated. It may be easily sald that this is a
matt:r of no consequcnce, so long as the mortgagor undertak s to mort-
gage his pronerty and pay his debt, as to where the mortgage is registered.
If the property is situated in Cape Comorin, it may equallv well be said
if we nccept the arsument that has been so ably put forward, that the
morbgage may be registered in the North-West Frontier Province: it
wiil work hovoe, it wil' disturb society. It iz not the mere len’er and
burrower who have to be left to themselves; for fraudulent transactions will
be brough: into being. There are third parties: a mortgagor who mort-
gages his property tn a creditor nt Bombuy mortga es equa'ly wi‘hout
the knowledge of the creditor at Bombay and without the know'edge of
othors ir. his cwn locality, to others, and creates other mortga es: these
persons are affeeted: they cannot know what has been done -t Bombay
with that property. ‘I'he object is that if the Bombny High Cort sheu'd
be clothed with jurisdiction or ull the High Courts in the pr-esidencies
should be clothed with jurisdiction to try suits regarding lunds not situate
wichin the original civil jurisdiction of those Courts, the mischief that will
be dore will be incaleuluble: for this reason, that behind the back of these
partiecs and with very little notice, property mayv be .sold away by the
High Courts. The analogv of oblaining simp’e monev decrees and trans-
forring them to civil Courts and obtaining cxecution of those decrees by
attachment of lands does not apply. There the ultimate Court which exe-
cutes the decree is o different Court, not the Court which passes the deeree.
Wherens, if the pronerty is mortgaged and if the High Court shoull be
clothed with jurisdiction to pass decrees against agriculturists, if High
Courts situnted far awny from the places where the lands lie have a ri ht
to sel] awayv thuse proverties, ten to one, speculators will cluteh at these
properties nnd the lands mav bhe sold awav to persons whn are m-re
speculatere: who are not agriculturists: and lands worth lakhs of rupees
moyv be sold away for a song. The principle involved is urban versus
raral. Therefore, agriculturists will lose all their lands and the lands in
the mufassil will pass into the hands of capitalists and money-lenders wao
are resident in the cupital cities of the several pres‘dencies. That is an
unfortunnte e'reumstance which hngs had to be relieved aga‘nst in varions
countries in the west: legislation has been passed to prevent this calamity
from ccenering. of lands gradually passing awav by hook or crook ond by
various indirect me:ans from the acriculturist to the monev-lending clusses
who make £ profit out of the difficult situation in which these agricul-
turists find themselves, :

I would, therefore, say that it is not merely a matter of form: it is
oot merelv that the debtor is bound at his peril to pav his debt to the
creditor: that max be so; it i8 not the granting of evasion of h's d-bt
by she debtor that I am trying to press for before Honourahle Members
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of this House. We have absolutely no sympathy with the debtor who
wants to evade payment of his debts; bui the question is when rights of
other persons are invoived, what is the procedure? 8ir, even succession
to immovahle property is governed by the law of the country where the
immovable property is situated. With respect to registration, the same
rule applies. Primarily, if inconvenience could be avoided, suits regaid ng
land must be filed in those places only or in those Courts only within
whose juriadiction the lands lie. Some difficulties may arise where Jands
are situated partly within one Court and partly within the jurisdic'iom of
snother Court. In those circumstances it is really as a compromise that
it Loas been provided by the Civil Procedure Code and even under the
Letters Patevt that the one or other of the High Courts can exeicise
jurisdiction. 1f we had the power and the strength with the grow.ng
needs of society, I would urge for a modification of the existing law snying
that unless « subsiantial part of the mortgaged property is situated w.thin
the jurisdiction of one Court, no Court, within whose jurisdiction a small
ostate is situate, shall exercise jurisdiction. That is not in the interests of
the commmnunity, that is not in the interests of the borrowers, anl that is
not in the interests of the people at large. 8ir, my leader has said -that
those provisions are casilv evaded. I am sorry some of the recent deci-
sious seert to Lave been forgotten or overlooked. In a case where a pro-
perty is situated within a particwiar locality, the registration iaw compels
that registration should be made in the place where the property s anctual-
ly situated, but for the purpose of evading the registration luw, some pro-
perty which is situuted in some other district is tacked on to some of this,
not in the pluce where the bulk of the property is situate, but in a ;lace
where there is only a small portion of the property. Such a kind of trans-
tction has been held to be a fraud by the Privy Council and such transac-
tions Lave berwu declared to be illegal. We see clearly from such a ruling
by the higheet Tribunal in the land that the Legislature and the Courts are
agiinst any such frandx being practised. Under these circumstances, I
would urge that if a particular difficulty has arisen with respeet to two or
three decrees passed by the Bombay High Court, you should really confine
the scope of this measure to that High Court alone, and not exiend the
O}Jerat.ion of this Bill to all Courts like Calcutta and Madras and other
places.

Sir, there is another inconvenience here, Under the Letters Patent
as understood by the Madras and Caleutta High Courts, those Courts have
no jurisdicticn to pass decrees for sale or foreclosure of mortgages of lands
situated not within the presidency towns. Should this Bill become law,
it is open to any of thcre Judges to pass a decree contrarv to that practice,
in which case therc will not be a right of appeal. What in the Appellate
Court to de? Those Judges of the Calcutta or Madras High Court w'll
say,—well, in view of this Act it is not necessary to do this and by virtue
of this Act indircctly jurisdetion is conferred upon us. I dn't say a
single word about the existing judges, but a time may come when an
eminent Judge might not be above corruption and take a eontrary view,
8ir, we are unneceasarily introducing so much doubt in law. The doubt
is this. The majority view is that the Court has no jurisdiction to pass
a decree, but one of the Judges admitting the principle of this law might
bold that he can pass & decree contrary to the prevailing practice. Ara
you going tw intensify this kind of doubt in law by a measure of this kind?
Are you going to give discretion into the hands of Judges not to administer

E2
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the law as it should be administered, but to evade the law contrary to
the prevailing view of that particular Court? 8ir, thers are serious conse-
quences bebind it. I am sorry to say that this is not a dilatory motion,
but unfortunately the real point has been overlooked. Now we are on the
gecond one. If any irconvenience has arisen by a particular view prevail-
ing in the Bombay High Court, let the operation of this Act be confined
to that High Court alone, but to extend its operation to other High Courls
is moet unjustifinble. There were differences of opiniong in the decisions
given by the Nagpur High Court with respect to Divorce and Matrimonial
proceedings, and the Liaw Member the other day came to this House for
the purpos2 of validating those decrees. This is another instance, Sir.
How arc the gencral public to be satisfied about the way justice is adminis-
tered. We dre mnking the law doubtful and doubly doubtful.

Now, Bir, out of five Courts, four Courts are of opinion that those
Courts have no juriadiction under the Letters Patent. I do not know how
the Honourable the Law Member has indueced himself to agree with the
prevailing opinion of the Bombay High Court. Why should the opinion of
the Bombay High Court alone prevail? T say, Sir, it will not be proper to
thrust the oninion o1 one.particular High Court of the country upon other
Courts which hold n different opinion. T also see from the answers given
by the Tlonourable the Law Member that he has not only tried to introduce
this Bill, but he has also tried to get the Letters Patent modified in
accordancs with the prevailing opinion of the Bombay High Court. T do
not know how even with respect to the Bombay High Court it can be
said that there hag been a uniform opinion for 60 vears. I have gathered
some dates bere. The difficulty arose in 1890 in a certain case, and one
of the judges, in pursuance of one of the previous decisions of the High
Courts in England, wanted to clothe the High Court of Bombay with
jurisdiction over suits for land. That was overruled in another case. In
1905 a difference of opinion arose from the opinion prevailing before that.
Bir Lawrence Jenkins in 20 Bombay, 249, differred from the previous view,
and held a contrury view, and his view was followed from 1905 to 1925.
Thare war a conflict of rights under two mortgages, and the dispute arose
as to which mortgage ehould prevail. It was disputed as to whether the
Bombay High Court had or had not jurisdiction over the mortgage suits.
Justice Pratt in 1925 said that that Court had no jurisdiction, because
thut referred {o a case of land. In 1923, there was another case, and
in 1927 there was a change again. Thus even in the Bombay High Court
there has not been a cvonsistent view held all along. Why then place a
premium upon the opinion of the Bombay High Court and try to make it
law for the whole of India? Therefore, I say, Sir, please give up the case
of Madras and Caicutta High Courts. Do not try to unsettle by the
introduction of this clause a long course of decisions in Madrags and
Culoutta. 1f vou are trying to avoid such inconveniences which have
arisen in the Bombay High Court, then for Heaven’s sake, do not un-
settle n long series of decisions in Madras and Calcutta. Therefore, I
say, retain clause 3 and forgo clause 2. I would again app:al
to ull scctions in this House and say that it is not a matter which affects
only those who practise the law; it is a very vital matter affecting al] sec-
tivns of the public. Please do not put temptations before the High Court
Judges who might be unwarily induced to take this particular course
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contrary to the prevailing opinion in the same Court. In the same Presi-
dency one Judge will hold one view, and another Judge will hold a differ-
ent view. How am I come to the Law Member and ask him to modify
the" Lettors Patent then.

Then, again, as regards the question of principle, I am opposed to
confer jurisdiction upon the High Court over lands situated in the mufassil.
Why do you place a High Court upon a much higher pedestal than any
other Court in the Presidency? I would ask the Honourable the Law
Member to say that if a piece of land in Madras or Bombay is mortgaged to
a person in Poona, can the Poona District Court execute a decree or give
a decree nn the mortgage of that property, and can « suit be filed in any
Court other than Bombay? If property in Bombay is mortgaged to a
person in Poona, both the plaintiff and the defendant might be residing in
Poona, but can a suit be filed in Poona? If the entire land is situated
within the jurisdiction of the Poonw Court, the Bombay High Court has no
jurisdiction, or if the entire land is situated within the jurisdiction of the
Bombay High Court, the Poona Court has no jurisdiction. Under the Civil
Trocedure Code, the mufassil Courts have no jurisdiction to entertain suits
on mortgages over land situated in the presidency towns. I find certain
rulings which say with respect to clause 12—one decision says that suits
for land must be held to apply to all those categories of transactions which
are coverad by section 16. Sections 16 to 20 are not directly applicable,
but the principle is there. If we want, we can certainly refer to a similar
statute for the purpose of construing another statute, and it should not be
smproper to refer to similar provisions under section 16 of the Code. I,
therefore, say that you are conferring upon the High Court some jurisdic-
tion which advisedly under the Letters Patent they were not prepared to
confer. Because some persons have somehow or other caught the ear of
the Honourable the Law Member, it would be iniquity and injustice to the
other High Courts and the mufassil Courts to confer a jurisdiction which
previously had not existed. I heard the Honourable Member draw a dis-
tinction between the two,—the Arbitration Act, equitable mortgages amd
various other things generally. If I had the right, I would scrap all those
differences.

A long time ago there was & marked difference between the High Courts
and other Courts, when the latter were not able even to erawl, and there
was & distinetion between the resident of the town and the resident of the
village, und the resident of the town wanted to boss it over the resident of
the village. Similarly, the High Court wanted to boss over the other
Courta. But now, fortunately, the power is given to the Legislature. And
I submit, Sir, it is not a question of mere form, it is a question of principle.
Why should the High Court excise in its original jurisdiction over
land which the mufassil Courts have not? Bir, it is a vital matter. One
further thing, the debtor and the creditor may collude, and what happens ?
All the oth«r persons may be dragged 150 miles away, they may have to
engage lawyers in Madras and come back empty handed. 8ir, I submit
again that it is not a mere matter of form. I would therefore appeal to the
Honourable the Law Member not to insist on this clause, When a matter
is sent up by way of reference to the Full Bench for opinion, very often the
judges of the High Courts say, this matter does not arise on the facts, and
therefore we are not going to give an opinion in advance. The Judges of
the High Court do not give opinion in advance with reference to hypothe-
tical cases, and I would ask the House to deal with the existing situation
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and not to try to legislate for all future. Therefore, you can set out all
those decrees which are affected by the Nagpur decision in a schedule to the
Act but with regard to others do not extend the operation of the Act, and
if the House agrees with me, the only way in which it can be done is by
deleting this clause.

Mr. M 8. Aney: 1 join with iy Honourable friend in opposing this
Bill, and I adopt all his arguments in doing so. ’

M. President (The Honourable Sir Abdur Rahim): The question is:
“That clause 2 stand part of the Bill.”

The motion was ndopted.

Clause 2 was added to the Bill,

Clause 3 was added to the Bill,

Clause 1 was added to the Bill.

The Title and the Preamble were added to the Bill,

The Honourable 8ir Nripendra 8ircar: Sir, T move:
*“That the Bill be passed.’

Mr. President (The Honournble Sir Abdur Rahim): The question is:
‘‘That the Bill be passed.”

The motion was adopted.

THE INDIAN TARIFF (SECOND AMENDMENT) BILL.

Mr. President (The Honourable Sir Abdur Rahim): The House will now
resume consideration of the following motion moved by the Honourable Sir
Muhammad Zafrullah Khan on Tuesday, the 14th April, 1936:

“That the Bill further to amend the Indian Tariff Act, 1934, for certain purpores
(Becond Amendment) be taken into consideration.”

Surdar Mangal Singh.

Sardar Mangal Singh (East Punjab: Sikh): When the House rose on
Saturday, 1 was saying that this annual reduction of wheat impert duty
generally depresses the wheat prices. Last year, when the duty wuas reduced
some of us thought that there would be no further reduction of duty and
that Rs. 1-8-0 would be stutionary, at any rate, for several years to come,
till the wheat position improved. But the Government of India, I am
sorry. have again come forward with an ecight annas reduction, and if we
go on at this rate, there will be no duty two years hence, and T suspect
that this move of the Government is a cold, caleulated, slow process of
killing the wheat duty altogether. Tt is that feeling which creates un-
easiness in the minds of the wheat growers of Northern India. I am sorry
that, in this matter one of the leading wheat growers of our province. . .

[At this stage Mr. President (The Honourable Sir Abdur Rahim) vacated

the Chair, which was then occupied by Mr. Deputy President (Mr. Akhil
Chandra Datta).]
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. . . . I mean the Honourable the Commerce Member himself is allow-
«ing himself to be used in furthering the interests of some millowners of
Caleutta and other places. This is our suspicion, because, otherwise, there.
can be no purpose in reducing the wheat duty. If the Government of India,
as they say, do not want foreign wheat, then why is this annual reduction.
in duty ? 1f they want to prohibit foreign wheat, it does not matter whetber
the duty is Re. 1 or Rs. 1-8-0. But that is not the case. 'The Govern-
ment of India definitely want to keep down the prices to do away with the
duty ultimately. It is true that the reduction of duty may not lower the
prices, but I am certain that it would definitely check the upward move-
ment of wheat prices.

The Honourable Sir Muhammad Zatrullah Khan (Member for Commerce
and Railways): Why?

Sardar Mangal Singh: Because of the reduction of duty. Then what is
the object of reducing this duty? Last year, the Honourable the Com-
merce Member admitted that they wanted to keep down the prices. BSpesk-
ing on this question he said:

“Firstly, too high a rate of duty would make it possible for the retailer to put his
prices unneccssarily high to the consumer  without any guarantee that the henefit
will go tp the producer.”

« They do not waunt that the prices of wheat should go up; probatly, they
want that there should be no difference between the price of foreign whoat
and Indinn wheat.  Probably, they want to bring down Indian parity prices
to foreign parity prices. Speaking on thir question, my Honourable friend,
Mr. Morgan, said last year:

‘“Again, my Honourable friend, the Hounoursble Sir Joseph Bhore, on the 2lst
March, 1933, eaid that the Government would propose to remove or lower the duty
if they found that it is essential in the consumer’s interest. Bir, it has all slong
been recognised as an important factor that the wheat duty might become a burdem
on the consumer. It is this position which I consider necessitates a reduction in the
rate of duty to-day.”

T repeat, that the Government of India, in the interests not of the con-
sumers in general, but, particularly, in the intercsts of the millowners of
Caleutta und other pluces want to keep down the prices of Indian wheat.
That is the crux of the whole problem. Speasking on the same question, my
Honourable friend, Mr. Morgun, said:

“Exporty have failed to be stimulated under these artificial conditions and the
mills submit that no increase in exporta of either wheat or flour can be expected un-
less and until the present duty is substantially modified to admit of a stimulas being
given to exporta pip flour from this country.”

There has been a definite move on the part of the Govern-
ment to reduce this duty. 1 asked the other day as to what
public bodies have asked for thia reduction, while on the other
hand T quoted a Resolution of the Punjab ILcgislative Council in which the
Punjab Council had unanimously urged upon the Government of India not
to lower the wheat duty and in this matter the non-official Members and
the Punjab Government are united. The Honourahle Nawab Muzaffar
Khan, Revenue Member, speaking on behalf of the Government said, he

4pu.
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was glad to inform the House that in this question they were all united.
Not only he but His Excellency the Governor also took personal interest
in the matter and they had made as strong a representation to the Gov-
ernment of India as it was possible for any agricultural province to do. As
soon as this Resolution was passed, he assured the House # would also be
communicated to the Government of India. I would like to hear from
the Honourable the Commerce Member what letter the Punjab Govern-
ment have written to the Government of India and what action they are
going to take on that Resolution.

The Honourable Sir Muhammad Zafrullah Khan: The Honourable
Member knows from this Bill what setion the Government is going to take.

Sardar Mangal 8ingh: 1{ the Govermment of India wish to give protec-
tion to wheat, this protection should be effective and it should be such as
to inspire complete confidence in the wheat growers but this annual redue-
tion—I would not use the un-Parliamentury expression, monkeying with
the wheat duty—is shaking the confidence of the wheat growers. What
I would urge upon the Government of India is to keep the duty fixed for
several years, so that the wheat growers may know where they stand.
Last year they were greatly ugitated by the policy of the Government of
India, which was to kill the wheat duty by slow proccss and if we go on
at this rate of reduction, two years hence there will be no duty and, in
this way, there will be no confidence in the wheat growers. The agn-
culturists in this country were expecting something better as soon as the
author of the Report of the Agricultural Commission would come to Delhi,
but T am sorry to say that the first act that we see, after his arrival, is
the reduction of the wheat duty. The other day the Honourable the Com-
merc2 Member interrupted my friend, Dr. Zinuddin, and asked what steps
the Government of India should take in order to raise the price of wheat.
If the Government of India want to take steps, they can take several steps
to raise the price of wheat. Other countries have done it. Even England
ie doing it to raise the price of wheat. The Honourable the Commerce
Member who is ulso the Railway Member can certainly do several things
by which the price of wheat can be raised. We have been agitating for
the last several years for the reduction of railway freights on wheat, not
only to ports but to several inland provinces, so that the movements of
wheat may be facilitated. The question of ratio is a very controversial one
und the Honourable the Finance Member would not listen to it but by
raising the exchange ratio from 1s. 4d. to 1s. 6d. vou have put an excise
duty on wheat of 12} per cent. and, if you bring down the exchange ratio
from 1/6 t¢ 1/4 you straightaway raise the price of wheat by four annas
a meund and the Government of India, if they are free to do it, should do
it, but if the Government of India feel helpless that they cannot do any-
thing in the matter but if they cannot do anything by way of raising the
prices of wheat, they should tackle this question from another point of
view und that is they should lower the cost of pmduc'tmn At the present
time, the Punjab Government have instituted an inquiry and they have
come to the conclusion that the cost of production is Rs. 2-8-0 per ‘maund
in the Punjab. If the price of wheat is less than Rs. 2-8-0 it is uneeconomi-
cal and unremunerative for the wheat growers to grow wheat and the
Government of India, if they cannot raise the price, should reduoe the cost
of production by lowering the land revenue on wheat.

-
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The Honourable Sir Muhammad Zafrullah Khan: Surely, the Honour-
able Member is not suggesting that the Government of Indie can reduce the
land revenue,

Sardar Mangal Singh: They can lay down a policy for the Local Gov-
ernments 1o follow, It is no use saying that it is a provincial subject.
Sometimes when we come to the Government of Indig and say that they
should do this and that, it is said, ‘‘I am sorry. It is & provincial subject'”,
When we go to the Provinciul Governments, they say, ‘The matter is one
for the Government of India. What can we do in this wmatter?’ This
sort of shilly-shallying will not help the country.

Mr. N. M. Joshi (Nominated Non-Official): What is your Provincial*
Government doing for agriculture ?

Sardar Mangal Singh: I do not follow the Honourable Member. Be-
fore I sit down I would ask one question from the Honourable the Com-
merce Member. He is reducing this duty from 1/8 to Re. 1. We fear
that foreign wheat may come to our country. Is he prepared to announce
that in case the foreign wheat comes to our country, the Government of
India will immediately take nction to raise this duty from Re. 1 to Rs. 1-8-0
or more, if necessary. We feel very awkward in this matter. If we oppose
this Bill and throw it out, there will be no duty on wheat and we are
not willing to support the present policy. So we are in an extraordinarily
difficult position. In these circumstances, I can neither support nor oppose
the Bill.

Sir Muhammad Yamin Khan (Agra Division: Muhammadan Rural):
This Bill is the most disappointing Bill which has come from the Govern-
ment this vear. Two years ago, when the duty was Rs. 2 per cwt. we
found that still the prices of wheat were so low that the men who were
engaged in this industry could not get a sufficient return. Even when the
duty was 1,8, we found, that at the time of harvest, the competition from
foreign countries was so great that the Indian cultivator could hardly get
what he invested in the lund.

The Honourable Sir Muhammad Zatrullah Khan: What does the Honour-
able Member mean by competition from foreign countries ?

8ir Muhammad Yamin Khan: I am referring to wheat which is im-
ported into India from Australia, Argentine, Canada and other places.

Sir Muhammad Yakub (Rohilkund and Kumaon Divisions: Muham-
madan Rural): No wheat is imported now.

Sir Muhammad Yamin Khan: Technically it is quite right, but the wheat
which comes to the mills of Bombay and Calcutta, which goes outside
in the shape of flour, decides the prices in Lyallpur and other places.

An Honourable Member: No.

Sir Munammad Yamin Khan: If my Honourable friend had been desl-
ing with this industry he would have known that it is not a question of
labour in the mills. Tt is the question of growing, it is the labour in the
fields, in which mv friend is not interested so much. Now, if a wheat
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grower invests in the land Rs. 1-8-0 he cannot get & return of Rs. 1-8-0r
by selling all his produce. There is sometimes the quesction of the high
rents or of the canal dues that is mude to agitate the mind of a peasant
but the level of the prices agitates him always and the level of the prices
is determined by the price at which we can purchase the foreign wheat.
The foreign wheat which comes to the millowners in Bombay, they pur-
chase at a certain rate and they are not willing to purchase‘the Indian
wheat because it is costlier. Because they are not willing to purchase in
Bombay und Caleutta, the deslers in grain are not ready to purchase above
u certain level of prices in other places ond, when the dealers in Bombay
sud Caleutta arc not willing to purchase above a certain level, naturally
their price determinep the wheat price at Lyallpur and other mandis in
North India, and that is how the prices of wheat work out. May I ask
my friends who do not agree in this—what is the cuuse of the price of
wheat being so low ? Do they know what are the reasons? Can they ex-
plain it ? If they say, ‘‘this is not the cause’’, what then is the cause?
Have they ever given u minute’s thought to the question why is it that
the prices of whent nre so low? Ts it that the produce of wheat is so much
in the country that the consumers are not to be found? What are the
reasons ?  If the consumption and the produce arc what they used to be
ten years ago, then why is it that the prices ruling in 1925, 19206 and even
1929 are not the prices that are ruling today? Tt ig the same land which
is at present cultivated and is covered by whent. My friend may say that
in 1980 we produced about two hundred million tons extra. Well, how long
are you going to say that those two hundred million tons extrar have never
been consared singe 19307 There were 200 million tons extra grown
in Argentine, there were two hundred million extra grown in Austrulia,
there were two hundred million extra produced by Canada, all these coun-
tries have washed off their extra produce, but in India we do not tind the
level of prices going up. We have today the same number of consumers,
hecause our exports have never excecded more than 800,000 tons of
wheat to other countries. Tf our exports were never more than that, sup-
posing we are not exporting at all, the 800,000 tons do not affect the ques-
tion at all when our produce is something like eight hundred million tons
every vear und our consrumption is about eight hundred million tons a vear
in Indin. These are the figures which find a place in the reports of the
Jornmeree Department,—that our produce is somewhere near eight hundred
million tons annually und our produce normally is about the same. If
India consumes all ita produce, then the reason must be found somewhere
olse ae to why is it that the price of wheat is not rising sufficiently to be
equal to cost of produetion. No cultivator can cultivate wheat properly
unless the level of price goes up {o ten scers a rupee. If whent sells at
a cheaper rate than ten seers, the cultivator cannot go on producing. The
cultivator has to pay the rent, the cultivator has to pay the canal dues,
the cultivator has to pay every side, he has to pay for the interest on the
capital which he sinks. FEverything combined together comes up to the
same thing per acre, and apart from that, he gets nothing for his labhour
which he has to do for the whole one vear.

Sir, wheat takes about a year to grow. 1If you sow wheat on a piece of
land, vou cannot have any other crop on that land within the year." So,
on land which is chiefly meant for wheat, no other crop can be grown in the
same vear, That may be very good land in which you can grow, besides
wheat, some coarse kind of produce but that has no value. In a kutcha
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bigha four maunds is the highest limit which has been found in this
~country. You cannot get more than four maunds of wheat*to a bigha,
You sell it at Rs. 1-6-0 per maund, then Rs, 1-6-0 multiplied by 4 comes
to Re. 5-8-0. The net price which the cultivator gets for his produce of
one bigha comes to Rs. 5-8-0. Now see his costs. He has to pay at
least Rs. 3 as rent. He has to pay about a rupee as canal dues. That is
Rs. 4-8-0, and then the interest on the capital which he has had to invest
and for which he paid something, everything combined, comes to Rs. 5-8-0.
Now this poor fellow and all his family who are also working with him in
the field get no return whatsoever, and that is the reason why we find that,
everywhere, there is discontent in this land. The prices are at this stage
that the purchasing power of the cultivator lhas gone down below zerq,
he cunnot purchase anything, practically, and the only thing he can dp
is that whatever he grows he eats away, and the decrec-holder is running
after him without getting his decrce realised! That is the only result, vis.,
that the cultivator is ut present living, not on his earnings really but, be-
cause he vannot pay anylhing out of the produce to anybody, he con-
sumes the whole of that. Now, how long will the Government allow this
state of affairs to continue? Tf Government continue this policy, the net
result will be that although the socialism preached by some of my Honour-

gble friecnds there will never prove successful, this policy of the Govern-:

ment will unquestionably help to muke soeiulism successful in this country
(Hear, hear), This policy is driving the peasants to socialism, because they
would want nothing better in their present state than a change, whatever
the nature of that change may be, and that change will be welcome to the
apeasants (Hear, hear), because the peasants cannot continue to live in the
circumstances that are being forced upon them by the Government and
by the unforesighted policy of the Govermment. (Hear, hear.) Nobody,
wne wants that the Govermment should be strong, that the country should
be peaceful, that there should be an evolution and steady progress, can
ever agree to this proposition that the peasant should be left in his present

most dissatisfied condition. (Hear, hear.) This iz the desire of every--

body,—that the peasantry should be well-fed, well-clothed. They should
have some extra means to live on. If the Government persirt in their
folly, they will he driving the agriculturists into the hands of the people
who want revolution in the country. T submit, it is in the interest of the
Government that the purchasing power of the peasants should be in-
creased.  Their purchasing power cannot be increased, unless the price
of wheat is increased. At least in North Indin, wheat is the only com-
modity which decides the price of everything. TIf the price of wheat goes
low, we find milk becomes cheap, the price of rice goes low and. in fact,
every food-stuff falls in price. Whatever commodities the cultivator pro-
duces in his fields, he must be able to get n good price in the market,
80 that he may have sufficient means of living, with a little bit loft. over to
meet his nther requircments. He requires one square meal a day for him-
self and his children and his wife. Fven that is not left to him by the
policy which the Government are pursuing. '

I think those who are interested in seeing that Government should re-
main strong would wish that they should change their policy in the interesta’
of good government-and peaceful ndministration in the country. The (low-
ernment are not doing justice to the peasants by their wrong policy and
it is up to &ll those who are interested in ordered government and the
stability of government to wish that the Government should pursue a
more wise policy in regard to the cultivators, otherwise, they would drive
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the peasants to revolution and, afterwards, the Government will not be
able to control the situation. Unless the price of wheat comes to ten seers
& rupee, no cultivator can live in comfort and peace. The other day an
announcement was made by the Government that they exempted the duty
on whent which comes to Bombay, Calecutta und Karachi, for the purpose
of grinding and exportation to Kgypt and other places. My objection to
that is, that those people who are engaged in that industry arve the mill-
owners und they determine the price for the whole country. ™ They are
not willing to purchuse Indian wheat at a higher price. The price pre-
vailing in Calcutta and Bombay is low. Therefore, the people in Bombay,
Calcutta and Karuchi will purchase wheat flour at a lower price than the
wheat brought tromm Lyallpur and ground there. Although technically it
is said that the price at the ports does not affect the price in Lyallpur, yet
the fact remains that the price iz depressed because of cheap wheat com-
ing from Australia and other places. 1f you have got a picce of cloth or
some commodity coming into the market and if you do keep them at a
certain price, and you say that by customs duty, it will sell a little higher,
do you mean to say that the price of indigenous products will not be nffected.
Do you mean to say that the price of wheat in Delhi will not he affected,
* even though foreign wheat is stored outside Delhi market? If the goods

outside Delhi market are sold at o cheap price, then they are bound to
affect the Delhi market. The price of wheat in Caleutta, Bombay and
Karachi is really determined by the millowners who grind flour. If you
disallow the millowners in those places, then the price of wheat will be
determined by the producers in Lyallpur and other places by the mandi
people. Now the mandi people are absolutely powerless in determmning
the prices. They have got no control over the prices. The whole policy
of the Government in this matter is completely in the interests of the mill-
owners who have got very little at heart the interest of the country, and
the Government by their policy want to exclude 80 per cent. of the popula-
tion from having any voice in determining the price of wheat. If the Gov-
ernment ignores the interests of 80 per cent. of the population vhich is
engaged in agriculture and looks to the interests of the big millowners who
are not tillers or producers, then the Government is driving these cultiva-
tors to revolution and the result will be that in a few vears, Government
will be wiped out. (Hear, hear.) There will be no Government at all.
The Government will stand to ridicule in the eyes of the world by their
shortsighted policy. The Government seem to force the hands of loyal
people to resort to agitation. The cultivators do not want to have recourse
to agitation, They only want to be left in peace in their villages. But
by the wrong policy which the Government are pursuing, they are foreing

the peasants to run into the hands of my Honourable friend, I'rof. Ranga.
(Laughter.)

T, therefore, submit that if the Government want to remain strong,
they should ignore the intercsts of people represented by my Honourable
friend, Mr. Morgan, and others, if the Government want to get increased
customs revenue, they must look to the interests of the peasants and in-
creage their purchasing power and if the people in the villages get good
price for their produce, they will have plenty of money in their pockets
and they will purchase a lot of goods coming from outside. Now, they
have got no money. That is why the customs revenues are falling. If
there was a temporary increase in the customs revenue that was due to the
fact that prices were going a little bit higher of agricultural products.
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As regards this measure, I am in the same position as Sardar Mangal
Singh: This like ‘““Sanp ki Chhachundar’, i.e., a snake catching musk
rat; that is he can neither swallow, nor vomit it out. If the musk rat goes
into the mouth of the snake it will become a leper, if he vomits it, he will
become blind. I am in that position now, We can neither reject this
measure nor accept it. It is o most difficult position and I think it is due
from this House that a protest should be raised aguainst the wuys of Gov-
ernment. The Government ought to have brought forwurd this Bill before
the 81st March, 1936. By having postponed the introduction of this Bill
till after the expiry of the 31st March, the Government have deprived this
House-of the power of suggesting the old scale of duty on wheat. I sub-
mit, it is the most crooked policy of Government which is responsible for
depriving the House of its right. 1 cannot call this policy of Government as
commendable. Their policy has precluded the House from having any
voice in the matter and the House is forced to accept whatever is dictated ,
by Government. This, I think. is not fairly treating the House and this is
not the proper mauner in which the Government should have behaved. In
conelusion, I submit, Sir, that I have explained my own position. I will
have to vote for this measure, otherwise I will dig my own grave.

Prof. N. G. Ranga (Guntur cum Nellore: Non-Muhammadan Rural):
Sir, I am glad that at long last wisdom has dawned .on my Honourable
friend, Sir Muhammad Yamin Khan, and he has been able to discover the
fact that thie Government is really crooked in its methods and it is very
irregular in its habits and heartless in its feelings. 8ir, at the same
time, I am not prepared to admit my Honourable friend to my embraces,
for Sir Muhammad Yamin Khan is not a real regular genuine kisan. He
has made his speech here because I know that he is having his eyes on
the next elections and I dare say that many others, for the sake of election,
will make such a speech and not for the real sake of a fight with the
Government. If he is really keen in his anxiety to support the kisans, he
ought not to be afraid of doing sBo. He ought not to be talking of kisans
as satisfied with what they have got, the kisans not having any political
interest at all in the public life and the kisans being lulled to sleep again,
if only this Government would be good enough and sensible enough to
accept his proposal of not reducing this import duty on wheat. I may
assure this House as well as mv Honourable friend, Sir Yamin Khan, that
the kisans are becoming socialists, not because they think that Socialism
is something foreign and something new, something which mayv offer them
something better than what this Government have been able to offer them,
but because thev know that the sum total of all their needs and demands
is nothing but Socialism. It is not Bocialism that they are adopting, but
it is their demands which are put together and are called Socialism by
several others who are in towns. Those who are in towns have got to
talk of Socialism. The kisans do not talk of Socialism; they talk of their
immediate demands. And one of their immediate demands is just this
import duty on wheat and the import duty on rice. I am also opposed
to this reduction in the import duty on wheat, and T am also in agree-
ment with Sir Yamin Khan when he said that the price of Australian
wheat which is imported into Calcutta somehow in an indirect fashion has
some influence in determining the price of our own Indian wheat. There-
fore, T am really upset by this new proposal of the Government of India
to reduce this import duty on wheat,
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Ag Sir Yamin Khan has said, the supply of wheat is not considered
to be over too much. There is demand for the supply of wheat and there
does not seem to be any legitimate reason why the price should be so low
as it has been. It may be argued that our Indian prices are above world
par but that does not go anywhere at all, because even the price as it is
at present, is not encugh to enuble our peasgnts to make both ends meet,
is not enough to enable the peasants to pay their kist and rent. That
is quite enough reason why the peasants should oppose this proposal of
the Goverrment of India to reduce this import duty on wheat.

Then, coming down to paddy and rice and the Madras peasants who
are very much interested in it, I should like to say that this House at
least had an excellent opportunity of expressing its view in regard to that.
It is not necessary now for us to deplore that we are in an awful quandary,
as was stated by my Honourable friend, Sardar Mangal Singh. This
House has had its opportunity; it expressed its wish by an overwhelming
majority in favour of an extension of import duty on rice as well as paddy,
in addition to the duty on broken rice. Yet Government have done nothing

till now; Government do not propose to withdraw its own Tariff Amend- _

ment Bill and come back wilh another Bill to give effect to the wishes
of this House. Why? Is it because Government were not warned about
ge feelings of the, peasants? 1 myself had stood up in my place in this

ouse and wurned Government about the feelings of the peasants, in
my parts as well as in other parts of India. It is no secret for this Gov-
ernment that the peusants are verv much discontented with their present
policy of negation, the pusillanimous policy of browbeating everybody and
of doing nothing whatsoever.

{At this stage, Mr. President  (The  Honourable Sir Abdur Rahim)
resumed the Chair.]

Yet Gcvernment wish to go on in the same way and the chariot of
Juggernauth goes on although so many lives are being crushed under it.
Sir, we are told that after all it is only a portion of 1 per cent. of the
total production of rice that is being imported into this country, and it
cannot really be claimed to huve any important effect upon the price of
paddy in thie country or of rice. But 1 would like to remind Government
that the strength of u chain is to be measured by thut of its weakest link;
and in the market it is the price at which any maund of rice is sold that
fixes the price of all the rice placed within that market for sale. And
when rice and paddy and broken rice are imported from other countries
at comparutively low rates and are sold at very low prices, one cannot
expect s larger quantity of rice, paddy and broken rice produced in this
country to be sold at higher prices. And it is for that reason that although
the imporis into this country are of very small dimensions, their prices
being lower than the Indian prices have a very much depressing effect
upon the general lavel of Indian prices for rice, paddy and broken rice.
For that reason we want an extension of this import duty on rice as well
as paddy.

We were told that Governinent have done an immense amount of
good work in order to help these paddv growers. and in support of their
claim my Honourable. friend, Sir Girja Shankar Bajpai, mentioned the faut
that, there i8 as much as 2 million acres of land under improved variety
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of paddy. But he did not mention that it formed only 1/42nd part of
the total acreage under paddy in this country. There is a8 much as 84
million acres of land under paddy out of which only two million acres
are suppesed to have been brought under improved varieties.

8ir Girja Shankar Bajpal (Secretary, Department of Education, Heaith
and Lands): The correct figure is three millions.

Prof, N. G. Ranga: Very well. Out of a total acreage of 84 millions
under paddy, this Government after 150 years of rule has succeeded in
bringing three million acres under the improved variety of paddy. And all
the other paddy growers are expected to be satisfied and consoled with
this particular thought that somewhere in some parts of India those of them
who ure irterested in 3 million acres of paddy are helped to some extent
by the introduction of a new and improved variety of paddy. Is that
reasonable? Will it carry any conviction to any peasant? Will it ca
any conviction to any Member of this House? I am sure it does not.

Then, Sir, we were told that imports must be allowed into this country
and if the imports must be allowed into this country they
do come not only to the Madras Presidency but also to any other
part of India wherever it is needed; and the recent imports of Siamese
rice in Calcuttn were instunced in order to support their plea. Yes,
imports there must be, we have to admit it and we are prepared to hage
imports of rice and paddy into this country. But we would like to have
them only after licensing them properly, so that the paddy growers in this
country would be assured that only such quantities of rice und paddy
would be allowed to be imported into this country as can be demonstrably
proved to be absolutely necessary in the interests of Indians, and therciore
. there will not be uny fright whatsoever of an unlimited quantity of rice
imports in the ranks of the merchunts and in the ranks of the peasants
which naturally usuully results in u lowering of prices. If the peasunts
can be assured that not more than what is necessary alone will be allowed
to be imported into this country, they would not believe any one who

goes about suying that there are going to be shiplonds of rice and shiploads

of puddy imported from other countries and therefore the price is suro
to be reduced sbuormally. And if they do not believe any such rumours
there can be no chance at all for the price of paddy to tumble down so
precipitously as it has done in the past, specially as a result of this
particular difficulty. 1t is for that reason that 1 would like Government,
first of all, to accept our suggestion to extend this import duty to rice as
well as to rice in the husk, and next to devise a means by which imports
are sllowed into this country only to the extent that such imports are
considered necossary. Wherever I weni—and I can assure this House that
I have been visiting the largest number of villages possible and I can
stand comnpetition with any other Honoursble Member in this House in
that respect—I was accosted by these peasants in a monotonous fashjon
by one consideration. They simply asked why, when Government were
prepared and were particular to control the price of rice during war time,
the;,r are not prepared to stop any further reduction in the prices of their
agricultural produce, and why Government have not done anything to
arrest this precipitous fall in the prices of their agricultural produce? 1
had no answer. The only answer that I was able to give was ‘It ig all
Lecsuse of you peasants that Government have not done it’’. And they
have given me the answer “‘Yes, we shall certainly strive our best, we
shall certainly organise ourselves to the best of our capacity in order to
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see that Government behave themselves in our interests in the same way
in which they tried to behave themselves in the interests of others when
prices were rising during war time’’. That is the crux of the whole pro-
blem, and that gives you the key to the Socialist bogey that my friend.
Sir Muhammad Yamin, seems to be so much afraid of. It is not socialism
from town that is filtering down to the villages, but it is the peasants’
needs when expressed in English and when expressed in our urban verbiage
which come to mean socialism and nothing else.

Sir, we are told that prices after all have risen to some ®xtent. Have
they risen? In answer, it was said that between last year and this year
after all there has been no fall, but between this year and two years ago,
1983-84, there has been some rise. We say that that rise is not enough,
and that rise does not go very far. At the same time, even the slightest
possible rise in prices is beneficial to the peasants. It may not be much,
but it will be something, and it is for that reason that I want Government
to extend their system of protection to cover rice as well as rice in husk
because . . . . .

Mr, President (The Honourable Sir Abdur Rahim): The Honourable
Member need not mention it, there is a separate amendment on the subject.

Prof. N. @G. Ranga: The amendment would come later on, and I am
not quite sure whether you will rule it in order or rule it out of order.

Mr. President (The Honourable Sir Abdur Rahim): If the Honourable
Member thinks it is not in order, then it must necessarily be so. Why
is he discussing about it?

Prof, N. G. Ranga: I am not discussing it. T am discussing the general
consideration of the Bill and at this stage I would like to say that any
slight rise in the price of paddy and rice will go to tone up the whole
system under which the peasants are subjected to work, will go to increase
their credit-worthiness, will go to raise the prices of all their assets,
specially their lands, and to that extent they will at least be able to bear
the burden of their agricultural indebtedness for some time longer and
stave off the trouble of having to repay their-debts by simply saying that
their prices are rising and some time later they will be able to pay and
8o they shall not be committed to the civil debtors’ prison or forced to
sell away their lands to pay off their debts. At the same time Govern-
ment say that they have their doubts, but what about the fate of consumers ?
I can assure Government that there may be manv doubters of their solici-
tude for consumers, but there cannot be many doubters for the solicitude
of the peasants themselves for the consumers, because the peasants them-
selves happen to be the great majoritv of the consumers of industrial
produce and other kinds of produce in this country. It is not fair that
while industrial wages, industrial incomes, profits, dividends, interest—
all these sources of income of the industrial classes and urban classes—
have remained the same—and T say that their incomes have remained
the same—during the last six years, the agricultural prices should be
nllowed to go down progressively year after year. What lhas happened ?
The  salaried employees have been receiving the same salaries, both in
Government service and in private companies; and the industrial workers,
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although they have had to suffer some reductions here and there in wages,
have not had to suffer at least half as much as the agriculturists. I do
not- want them to suffer, but yet the fact remains that their incomes are
just the same, or they may be a little less than what they were in 1929;
ut the agriculturists have suffered more than §0 per cent. loss and
reduction in their incomes and in the prices which they were able to get
for their agricultural produce, and it is these people who have been selling
their produce at such a reduced price to the industrial classes. This only
means one¢ thing,—the transference of wealth from peasants and agri-
"culturists to non-peasants and non-agriculturists, to urban classes, to
industrial classes, to salaried classes, during all these six yvears. Is this
drain to be continued and to be permitted? Is this invisible transference
of wealth and income from the peasants to other classes of people to bé
allowed, to be permitted with impunity, without doing anything whatevet
eithcr by Government or by the publie? I say ‘no’. Just us indusitial
workers should have their minimum wage, peasants also should have their
minimum return from their lands, and it is onlv too true to say that most
of the peasants are not able to huve even one meal a day. It is not Sir
Muhammad Yamin Khan alone who has to state that they are obliged
to go with one meal a day. Even if any one of the Members on the
Treasurv Bench were to go incognito to any village he chooses, he would
not find it very difficult to come across a large number of peasants who
would be able to testify to the fuct that they are obliged to go with only
one meal a day. Thev may say “‘in that case, why should they go on
producing any paddy at all?”’ They produce paddy because they have
nothing else to do. They produce paddy because they have been doing
.80 for ages. and ages and ages, and if they were to leave their lunds, the
moneylender would be there ready to pounce upon them, the law Courts
would catch hold of them and put them into the civil debtors’ jail, and
the shopkeeper would be there even to refuse to give them even oil to
burn lights in their houses, It is for this reason—in order to keep up
the usual show of householders’ lives—that they are obliged to carry on
their cultivation even though it does not pay them. For these reasons I
wish that Government would accept our proposal, but I know in advance
that thig Government are not going to accept it. I know that Sir Muham-
mad Yamin Khan was not far wrong when he said that there would soon
be no Government: but at the same time, I can assure this Government
that there would surely be a Government, but not this Government but
some other Government and that Government will be a government of
the peasants and workers.

Mr. Precident (The Honourable Sir Abdur Rahim): The Honourables
Member need not make any prophecy like that. This is a simple Bill
now before us: we are not now dealing with what sort of Governinent we
are going tc have.

Prof, N. G. Ranga: That is my view, that this Government is sure to
be replaced by another Government of peasants. It is not necessary for
them to be -incited or excited by socialists coming from towns. The
peasants are capable of developing their own leadership, and they are
developing it. It is not necessary for 8ir Muhammad Yamin Khan to
warn this Government that the peasants should not be allowed to go inve
the bands of Prof. Ranga. Prof. Ranga nlone will not create a revolu-
tion It is this Government which is creating it. It is this Government
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which creates it by flouting the decisions of this House, even this House
depending as it does upon a restricted franchise; and it is this Govern-
ment which will bring .about that state of affairs. 1 welcome that state
of affairs, bub, at the same time, in the meanwhile I want my peasants
to live, and it is for that reason that I plead from this place of mine for
a more sensible attitude from the Government as well as the Honourable
Member in charge of this Department,

Mr. G. H. Spence (Secrctary, Legislative Department): “8Sir, I move
that the question be now put.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

« Taat the question be now put.”
The motion was adopted.

The Honourable Sir Muhammad Zafrullash Khan: Sir, Dr. Ziauddin
Ahmad, in deanling with the fizures that 1 had put forward in support of
mﬁ contention that the excess of Indian  wheat prices over Auvstralian
wheat prices was such as did not  warrant any  higher duty than the
Government had proposed and that, as a matter of fact, the duty proposed
left a sufficient margin of safety, objected that the prices that 1 had
"submitted compared the Caleutta prices of Lyullpur wheat with the
London quotations of Australian wheat, and that that was not a fair basis
of comparison. As there are no direct quotations of Australian wheat in
Calcutta, I proposc. to supplement those figures by comparing the pricas
of Lyallpur wheat landed in Culcutta with the estimated prices of Australian
wheat landed in that port, based on Australian quotations, allowance being
made for freight and insurance from Australia to Caleutta. By this method
we find that the excess of Tndian wheat prices over potential Australian

wheat prices in Calcutta, no allowance being made for duty, has been as
follows in recent months:

Beptember, 1935 . . 2a- 3p, per maund,
Dotober, " . . . . 4a- bp. -
November, ,, N . f N . ba- Tp. "
December, ,, . . . - 3a-9p, "
January, 1938 la- 6p. "

February, ., . . . . Ba.

These figures will also show that the level of duty which Government
propose to continue in respect of wheat leaves an ample margin for any
contingencies that may arise. Later speakers have mostly harped on the
theme that a lowering of the duty is bound to lower prices and that that
wuld be disastrous in the present circumstances for the grower of wheat.
New. if it were true that the level of prices inside India would be governed
by the quantum of the duty, there might be something in the argument.
But, T am extremely sorry to have to observe, that the greater part of the
debato has proceeded upon a fallacy, namely, that it is the level of the
duty that will determine the level of the prices. I give far too much
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eredit for intelligence to Honourable Members who have adopted that line
of argument to believe that they really themselves believe in it. What-
-ever may be the reason for their advancing that argument here, that argu-
-~ ment is so patently without foundation that I cannot imagine that they
eeriously believe in ite soundness. If that argument were to be considered
sound, then the position would be that the simple method of raising inter-
nal prices would be to go on raising the duty, and also, that the difference
‘between foreign prices and Indian prices should correspond exactly to the
amount of the duty. That is to say, supposing the duty is Rs. 2 per ewt.,
if this argument is sound, the difference in the price of foreign wheat and
in the price of Indian wheat should be Rs. 2 per cwt., that is, the Indian
price would be higher by Rs. 2 per cwt.; and that is patently incorrect.
All that an import duly can do so is to keep out foreign wheat which may be .
. ‘offered at lower prices than are prevailing inside the country; but onco. '
that has been accomplished, an import duty can do nothing more to raise
prices. The effect of the import duty is to confine the interplay of the *
factors of supply and demand to the country iteelf and to safeguard it
from any interference from lower prices outside. Ouce that has been done,
the level of prices must be regulated by the other factors that operate
within the country, und the level of the duty would have nothing whatso-
-ever to do with the level at which prices will adjust themselves. That
being so, all appeuls to Government that their proposal is likely to reduce
prices and thut they should continue the old rate of duty in order to keep
up prices, full to the ground, because the level of the duty must be deter-
mined only with reference to one factor and that is, what rate of duty is
necessary to keep out foreign wheat. Once this is secured, the duty can
.« aflect nothing else with regard to the prices, it will neither bring them down
nor raise them.

1f that is correct, then the grenter part of the criticism of the action
'that Government are taking is beside the point.

There is, however, one question that was put to me by Sardar Mangal
Bingh to which I feel I must give a reply. He said, ‘‘Buppose that your
culculations are entirely wrong: suppose that certain contingencies arise
which you have not taken into account and you find that foreign wheat does
begin to come in in spite of your duty and begins to disturb the market, will
you then take action?’’ I wish to assure Sardar Mangal Singh and the
House ihat, if that contingency arises, Government will certainly take
wction; for, in that case, the contingency would be that the very object for
which the import duty has been imposed would begin to be defeated, and
it would be the business of Government to take such measures with regard
to fixing the level of the duty as would again secure the position that
foreign wheat, so long as the present depression continues, has got {0 be
kept out of the country. I think that ought to reassure Honourable Mem-
bers that, if foreign wheat begins to be imported in appreciable quantities
Government will take such action us would make the duty effective,

. Bpeaker after speaker said that if you are going to protect wheat, you
should make your protection effective. That I accept. We are protecting
wheat in the sense I have indicated, protecting it from competition inside
India from cheaper wheat from outside. 1f that policy ceases to be effective
a8 a result of our lowering the duty, Government will take proper action in
that direction.
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Then, another question was raised by Sardar Mangal Bingh, and he
& said: ““Well, if your object is to keep foreign wheab
P out and it can be equally kept out at the rate of Rs. 2
per ewt., Rs. 1-8 per cwt. or Re. 1 per ewt. why should you disturb this,
year after year, why not leave it as high as it is? You are unnecessarily
disturbing the mind of the cultivator, you are unnecessarily disturbing the
market by seeking to reduce it.”’ Thet may be all very well, but if that
argument were followed, all that need be done in these matters is to fix
duties inordinately high and to leave them at that level. It ix & matier that
must be decided with reference to the level of prices ruling outside, and the:
duties should be only such as to achieve the object for which they are im-
posed, and shquld certainly not be in excess of that level, for, if duties are:
pitched unreasonably high, other consequences begin to follow which:
. would be equally harmful to the interesta which Honourable Members have.
at heart. For instance, one effect of an unreasonably high duty would be:
that if at any time during a year an occasion arose when u dealer in wheat
here could take advantage of the parity of prices and export a quantity of
wheat, he would be likely to hold it in the hope that conditions, inside
India, owing to a high duty might be such that at soine subesquent period,
during the year, he might get a better price from the consumer inside the
country than he would get by the export of wheat. I think it is far more
in the interests of the country to secure that the dealer should be able to
export when the purity of world prices enables himn to do so rather than
that he should hold back in the hope thut he might be able to get better
prices from the consumer in India later on. That is one of the consequences
that might follow if you keep the duty at a higher level than is necessary
to safeguard you against the inrush of the cheaper forcign wurticle. You
should not exclude any possibility that might arise of the dealers being
able to export wheat during certain seasons of the year, provided the world
_ parity prices would permit them to do so. That is one reason why an un-
necessarily high duty might operate to the prejudice of those very interests
which Honourable Members are anxious to help.

Then, Sir, a very curious kind of argument was urged that somehow or
other under your present arrangements it is the Australion wheat that comes
into Bombay and Calecutta for the purpose of being milled and re-exported
as flour which rules prices in India and no other factor whatsoever. I
confess, Bir, 1 was entirely unable to follow that argument. If that argu-
ment is well founded. all that it amounts to is that the drawback upon the
export of flour should be stopped, und it is not an argument that the import
duty should not be lowered. The argument is that you did not give this.
drawback which you at present give on the flour which is being exported,
somehow or other Indian prices would be higher,—I don’t see how that
follows. Bupposing the - drawback were taken away, and supposing all
wheat that came in was treated on the same level, that is to say. for
consumption inside the country, and even when it can be proved that that
wheat had been milled into flour and that the flour is being re-exported, no-
dArawback is permitted, what would happen? This small milling industry
would come to an end, but it would not affect the Indian prices in the
slightest degree. The Homnourable Member who put forward that conten-
tion, Sir Muhammad Yumin Khan, assumed that if you took away the
druwback, then the miller in that case will purchase Indian wheat and!
mill it into flour and export it rather than purchase Australian wheat. Hsx
is able to do that at present . . . . '
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Sir Mubhammad Yamin EKhan: I never said that that Indian miller will

get wheat in India and after converting it into flour re-export it. What I

~'said was- that if he does not get Australian wheat for milling it into flour,

the prices at which he is getting the wheat will not be the ruling prices,
but the prices will be determined by Lyallpur.

The Honourable Sir Muhammad Zafrullah Khan: I entirely fail to see
how the 7,000 tons that comes into Calcutta and goes back again outside
the country can rule Indian prices, my Honourable friend himself having
admitted that the consumption inside India is 800 million tons. Apart
from that altogether, my submission is, that this drawback has nothing to
do whatever with the question of level of prices in India. As T have said
once, the duty having kept the foreign wheat out, and the level of prices
is fixed by the question of supply and demand inside the country . . . .

Mr. M. 8. Aney (Berar Representative): May I put a question on this
point, Sir? How do these 7,000 tons come to India? Is it purchased and
imported by the Indian merchants and then exported, or is it simply de-
tained here in the godowns in the ports on its way to its destination where

it is afterwards exported ?

The Honourable Sir Muhammad Zafrullah Khan: T fail to follow the
distinction that the Honourable Member is seeking to draw.

Mr. M. 5. Aney: The distinction is,—if that wheat is purchased by mer-

— ghants and then re-exported, and the price of Indian wheat is determined

to some extent on that level, that is, by the price of the'wheat so pur-
chased; otherwise it will not.

The Honourable Sir Muhammad Zatrullah Khan: Does the Honourable
Member mean the prices of internal wheat? Certainly not. Australian
wheat is cheaper, and has been so, though the margin is diminishing, than
Indian whent. Therefore, if it is taken in for the purpose of milling and for
re-export, unless this drawback is given, the result will be that the millers
will have to shut down: it will not in any way affect priccs inside India.
It must be remembered that when the millers buy Australian wheat they
climy gut]ti- on it. It is only when they re-export flour that they get the

rawback.

Then, Sir, with regard to rice, Professor Ranga, in addition to the other
matters he mentioned, said that if the prices were not actunlly going down

. thf:re had been no appreciable rise in them recentlv. In any case, he said
thfs year's prices were no better than Inst year's prices, lho‘ugh last year’s
prices were a little better than those of the previous year. That, T submmit

is not the real consideration with regard to this matter. The cousideratinr;
-is this. Is any duly necessary on the import of paddy and rice in order
to keep the imports at their previous level more or less and in order to stop

A sny extraordinary imports of paddy and rice into the cohtry? In my
opening speech when putting forward this motion for consideration bLefore
the Hou.se, I showed that the imposition of this duty upon broken rice had
had the indirect result of appreciably reducing, 45 per cent. in one cnse and

11 per cent. in the other, the imnports of whole rice and paddy into the
country. That is 8o far as the imports are concerned. 8o far gs prices are
concerned, I am afraid Professor Rangas was not right in suggesting that
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this year the prices had beon the same as during lnst year. Though I am.
not contending that the imposition of un import duty upon broken rice .
would necessarily have the result of raising the prices of paddy and broken
rice but as it happens, priccs have become steady, and there hus evens
been a slight rise in this year. Drices in March, 1936, according to the:
list of detailed prices,—if necessary I could give the House all the detailed
figures, but I don't propose to do it, at this stage,—prices in March, 1936,
huve on the whole been slightly higher than in March, }35. And it is
admitted by DProfessor Ranga himself that in March, 19385, prices were:

higher than in March, 1934, and his admission I submit is supported by the-
figures.

I, therefore, submit, that apart altogether from the question of any
psychological prejudice in the matter, apart from the general prevailing but
erroneous impression that any lowering of the duty is bound to lower the
prices, therc is nothing which would warrant the assumption on the figures
that that is likely to happen. As a matter of fact, if that argument had
any substance in it, last year prices of wheat should have gone down by
cight annas o ewt. inusmuch as the duty was reduced by so much, but as
I was able to show in my speech when 1 moved this motion that is not what
actually happened. As o matter of fuet, the result was that prices were
on the whole higher and steadier than in the previous year. I do not
ascribe that entirely to the reduction in the duty, but in apite of the reduc-
tion in the duty, prices were steadier and were on the whole higher than
in the previous year. Therefore, thero is no warrant for the apprehension
that & mere reduction in the duty is bound to lower the prices unless thin.
upprehension were justitied to this extent that the margin is being so much
affected between the prices of foreign wheat and the prices of Indian wheat
that o large quantity of foreign wheat at cheaper prices is likely to be im-
ported into this countrv. If Government find that that tendency arises as
a result of the reductior in the duty—there is no reason to think that it is
likely to arise upon the present figures, but if some extraordinary change
tukies place outside this country or inside this country und prices begin to.
move in such a monner thut this duty becomes ineffective for the purpose
of preventing imports of large quantities of wheat, Government will certainly
tuke action, With this ussurance, Sir, 1 hope the House will accept this.
motion,

Mr. President (The Honourable Sir Abdur Rahim): The question is:

“That the Bill further to amend the Indian Tariff Act, 1934, for certain purposes-
(SBecond Amendment) be taken into consideration.'

The motion was adepted.

Mr. President (The Honourable 8ir Abdur Rahim): There is an amend-
ment* in the name of Seth Govind Das. Is it not increasing the burden:
on the people2

Beth Govind Das (Central Provinces Hindi Divisions: Non-Muham-
madan.) No, Sir. The duty was in existence previously.

*“That in sub-clause (a) of clause 2 of the Bill, in the proposed Items10 (), for
the words and figure ‘Re. 1 per cwt.’ occurring in the fourth column, the words and
ligures 'Rs. 1-8-0 per owt.” substituted,'
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; I;' President (The Honourable Sir Abdur Rahim): Is the last Act in
orce

The Honourable Sir Muhammad Zafrullah Khan: Th
expired on the 81st March, 1936, i} e last Act has

Mr. 8, Satyamurti (Madras City: Non-Muhammadan Rural): I want
to make a submission to you, if I may. I am sorry. I did not expect you
to sit at this late hour. I have not got all the references, and I wanted to
look them up, and submit my point to you. However, I shall make my
submission, with the authorities I have in hand now. The latest ruling on
this matter was last year, some time in 1935, but the more elaborate.
ruling was given earlier—there were three rulings on this by yourself, and
by vour distinguished predecessors, one on the 19th March, 1928, by Sir
Frederick Whyte, another on the 13th November, 1981, and the last by
vourself on the Gth Avpril, 1935. T will now refer to the ruling of 1981,
that is. in Volume VIT of Assemhly Debates, pazes 1956-8. Tt arose this
wav. The Honourable Mr. B. Sitaramaraju wanted to move, ‘““That in
Part I of Schedule T to the Bill, amendment No. 4 be omitted’’. S8ir
Gceorge Rainy raised the point of order that the sanction of the Governor
General was required, The Precident said, ‘T wish the Leader of the
House had exnlained why he thinks so. The existine rate of tax is Ra.
1-4-0. The Bill proposes to reduce it to one rupee. The amendment does
not propose to impnse an additional burden on the people if the tax is
retained at Rs. 1-4-0. The Chair wants that point to be elucidated'’. Sir
Georze Rainv then referred to the surcharge and said that, if the amend-
ment were passed bv the Assembly, it would inerease the burden to
Rs. 1-9-0. The President ruled:

td

“The present taxation is Ra. 14-0.  Thin clause proposes to reduce it to °
one rapee, and later on, adde a earchares of 25 per cent, makineg it Re. 1.4-0. Tt iz &
question for the House to deride whether thev will accept these pronosals or not, .
hut the present amendment does not increare the bnrden on the people, and there
fore the question of sanction does not ariee, T rhould like'to read out tn Manovr.
aile Members the ruling which war riven on the 1%h Mnrch. 1923, by Sir Frederick
Whvte. The point of order was raised by Sir Hari Singh Gour snd it waa as
follows :

‘May T, Bir, in this connection inquire whether if the Government proposal
in for the decreare of the tax. ar for instance, nnda= clavse 2 nf section 3,
an amendment maintaining the status quo ante would be in order?’
That 1s exactly the case on the present occasion. The President ruled:
‘The exirting charge is in the Indian Tariff Act as now on the Statute Book.
Thervefore, that itom could not be held as & proposal to increase the tax.
Therefore, no sanction wag required.”

Then further argument went on, and Sir George Rainy eaid, ‘That is
certainly so, if this particular entry in the Schedule is taken bv itself, but
when the entry in the Schedule is read with clavse 4 of the Bill, then it
does have the effect of increasing the taxation’’. The President askeq him
to explain it. He explained the position, other Honourable Members took
part in the debate, and ultimately, at page 1958, the President gave the
following ruling:

*“At present, the smendment merely proposes to restore the duty which exists

ot present, and therefore, no sanction of the Goveruor General is required. Tf this
amendment is carried, it will be open to Government when clause 4 is reached to move
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an amendment eliminating the surcharge on this item. I should like i

Honourble Membe_ra, that the only issue is whether this amendment can be t:on:rtﬂzg
by the House without the previous sanction of the Governor (eneral. The Chair
holds that the House is perfectly entitled to do so. If the House decides to
pass the wmendment and restores the tax to Rs. 1-4-0, it will be open to Govern-
ment to move an amendment that this item should be excluded from the proposed
surcharge. The ?ueumon concerns the rights and privileges of the House, and
the Chair is clearly of the opinion that this amendment is quite in order.” '

"The reason why I read this ruling at some length is this. *

‘Mr, President (The Honourable Sir Abdur Rahim): It is admitted that
if it increases the burden on the people, then it cannot be moved without
the sanction of the Governor General—that is common ground?

Mr, 8. Satyamurti: T admit that. But, in this case, I am asking your
ruling on & matber uncovered by any of the precedents.

Mr, President (The Honourable Sir Abdur Rahim): There is no tariff
now ?

" Mr. 8. Satyamurti: There is a tariff.
BSome Members on the Government Benches: No.

Mr, 8. Batyamurti: There is a tariff. If you look at the Bill, you have
this :

©It is hereby declared that it ix expedient in the public intcrest that the provisions
of clause 2 of this Bill shall have immediate effect under the Provisional Cpllection
of Taxes Act, 193L."

There is a turiff today. I would like to draw your attention to the
Provisional Collection of Taxes Act, 1981,

Mr, President (The Honourable Sir Abdur Ralim): How long does it
last ? '

Mr: 8. Satyamurtl: It lasts until this Bill becomes law. My submis-
pion is this, that the Government have trcated this House, as if it does
not exist in connection with this matter. The whole point of the ruling is
this. The House is an entity on the one side, and the Government on the
other. The.Government comes to the House, and asks for Rse. 1-4-.0. The
House agrees. Very well. If the Government comes to the House in
time for a reduction of that tax, then it is within the power of this House
to put back the tax, What the Government have done in this case is this,
They have waited for the expiry of the term of the schedule in the Indian
Tarifft Act of 1934 which has prescribed the 81st March, 1936, and then
they have introduced this Bill reducine the tax to one rupee and enforcing
it immediately. My submission is this, the spirit of all these rulings is
that, by a vote of this House, it ought not to increase a tax which by &
vote of this House it had already levied. Governmenf come to the House,
and nsk for a particular rate of tax. The House agrees to it either in the
original form or in an amended form. This is the tax levied by the House
If the House is again to deal with the matter, the House has a right to
g:t.ore the tax to the original level which was imposed by the vote' of the

use.
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‘Mr, President (The Honourable S8ir Abdur Rahim): Under the Provi-
sional Collection of Taxes Act, 1981, I understand the tax is only one
Tupee.

-1’

Mr. 8. Satyamurti: That is an act of the Government, outside this
House.

Mr, President (The Honourable Sir Abdur Rahim): Whatever burden
is there, does not exceed that,

Mr. 8. Satyamurti: Whatever burden is there today is a burden of one
rupee levied by Government without reference to this House.

Mr. President (The Honourable Sir Abdur Rahim): But apart from
that, there is no other tax?

Mr, 8. Satyamurti: No other tax.

In the earlier case of 1931, the surcharge, if it had been taken, would
have raised the tax to more than what was originally there, but then the
Honourable Members successfully argued before your predecessor, and he
ruled, that it is open to the Government not to move the surchargé
increase, and the House agreed to the amendment,

Mr. President (The Honourable Sir Abdur Rahim): The surcharge was
Jought to be imposed by that very Bill,

Mr. 8. Satyamurti: The Provisional Collection of Taxes Act cannot
come into force except as part of this Bill. I am reading to you that Act.
Section 8 of that Act says:

““Where a Bill to be introduced in the Legislature on behalf of Government pro-
vide; for the imposition or an incresse of a duty of customs or excise, the Governor
General may cause tc be inserted in the Bill a declaration that it is expedient in the
public interest that any provision of the Bill relating to such imnosition or increase
wonld have immedinte effect under this Act. The declared provision shall have the
force of law immediately on the expiry of the day on which the Bill containing it is
introduced.”

The declared provision is part of this Bill. Tt has no force otherwise.

Then, Sir, I want to make one more submission from May’s Parlia-
mentary Practice, in order to show you the spirit of this rule.

Mr. President (The Honourable Sir Abdur Rahim): How will it belp?

There is no Governor General there.

Mr. 8, Satyamurti: In the British House of Commons, the ruling is
that, except a Minister of the Crown, nobody can initinte an amendment
proposing an increase of taxation, Therefore, the sime principle applies.
The same principle applies in both cases.

Mr. President (The Honourable Sir Abdur Rahim): Bupposing he
spplied for sanction and sanction was refused, then you would be out

of order.
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Mr. 8. S8atyamurti: The question will be whether sanction is required.
If you hold that sanction ig required, then I am out of court. My submis-
sion to you now is that the amendment, as it stands, does not require
sanction, on the same principle that in the House of Commons a similar -
rule prevails that only Ministers of the Crown can propose taxation for the
first time or even increase of taxation. It is open to private members to
make amendments in the following spirit. I will only read two passages
for your consideration. Before I do so, I shall refer to the Government of
India Act. It comes under section 67 (2): :

\ -

“It shall not be lawful, without the previous sanction of the Governor General, to
introduce, at any meeting of either Chamber of the Indian Legislature, any measure
affecting the public debt or public revenues of India or imposing any charge on the
revenues of India.” - .

I am imposing no charge here. The only question is—'‘affecting the
public revenues’’. The measure is there. The Government have intro-
duced thig Indian Tariff Amendment Act, affecting the public revenues of
India. I am only seeking an amendment therein. There is nothing in the
Act itself, prohibiting this, except the practice which has been followed in
this House, that no non-official Member can introduce an amendment
which seeks to increase the burden on the taxpayer. Therefore, we have
got to go hack to Parliamentary practice. T will only make two submis-
gions to vou. One ie on page 512, At page 512, this is what the learned
author says:

““The House can make amendments which diminish the amount of a reduction of
taxation, or postpone the day when the reduction takes place, although the ameng
ments may increase to that extent the charges proposed to he levied upon the people.”

(Interruptions from Official Benches.)

If any Honourable Member there wants to say anythinz, he may gef
up and address the Chair in his turn. I suggest that they should extend
to us the same courtesy that they expect from us. My submission, in
this case, is this. The Government proposal is to reduce the amount of
taxation. It is from Rs. 1-8-0 to one rupee. I say, it is open to this
House to make ‘‘amendments which diminish the amount of reduction,
although the amendments may increase to that extent the charges proposed
to be levied upon the people.”” Then in the same page you find:

“In the committee on the hill introduced upon those resclutions, it was proposed
to postpone the period at which such reduction of duty would take place; and the
Speaker ruled privately that the amendment was regular, although it postponed the
relief from taxation beyond the time voted by the preliminary committee and agreed
to by the House."

Then, the next passage is on page 552:

“On the consideration by the House of the Finance Bill, as amended in committee,
the House is subject tn tho same restrictions as regards ths imposition of charges
on the people as at other times. A new clause or an amendment cannot, therefore,
be proposed at that stage for the inclusion in the liability to a tax of persons wha
were not subject to it while the bill was in committee, or for the imposition of a
caarge. When an exemption from an existing tax has been granted by a provision
in the bill, as introduced or by an amendment made in commithes, the-exemption
can he struck ont on report bv the House on the princinlo stated on page 512. as
the effact of such action is to leave the tax as it was. This practice applies equally
to other bills imposing taxation.'
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I lay great emphasis on this ruling. These words eover the present
case exactly:
‘“When an exemption from an existing tax has been granted by a provision in the

bill as introduced or by an amendment made in committes, the exemption can be
struck out on report by the house on the principle stated on page 512.”

That is the actual provision in this case.

Mr. A, H. Lloyd (Government of India: 'Nominated Official): It was-
nothing before the Bill was introduced; it was Rs. 1-8-0 till the 81st
March, and the Bill was introduced later.

Mr. 8. Satyamurti: That is the trick which I wanted the Government/
not to play on this point. I am asking you, Sir, to hold that this is
breach of the privileges of the House, ' .

Mr. Pregident (The Honourable Sir Abdur Rahim): The Honourable
Member has stated his arguments very elaborately. It is ounly a point of
order.

Mr. 8. Satyamurti:

‘““When an exception from an existing tax hus been granted by a provision in the
Lill as introduced, or by an amendment made in Committee, the exemption can be-
struck out on report hy the House on the principle stated ot page 512, as the effect
of such a motion ix to leave the tax as it was. This practice”—it has beew recognized,—
‘‘applies equally to other Bills imposing taxation."

~

I want you really, today, to take this precedent; after all, so far as.
the Government of Indin  Act is concerned, it does not directly govern-
those cnses, we are merely following the House of Commons practice; and
I submit that the Government ought not to be allowed by vou to deprive
the House of its privileco by allowing an Act to expire and then bringing
up an almost identical Bill. . . |

Mr, President (The Honourable Sir Abdur Rahim): The Honourable
Member has got to establish his case.

Mr. 8. Batyamurti: I am trving to do that, to the hest of mv ability.
Bir, this Aet was to cxnire on the 31st March, 1936. If the Government
wanted the Bill to he fairlv discussed hv this House, thev ought to have
allowed us to discuss it earlier. The statu quoanfe in this case is the
Act, because, according to the rulings in Mav's Parliamentary Practice,
the reduction from Rs. 1-8-0 to one rupee has been done. onlv by a decla-
ration under this Bill which comes into force only on the dav on which
the Bill is introduced, and ceases to have force when the
Bill is passed. 1T, therefore. submit that we have everv richt to ask the-
House to raise the dutv to Rs. 1-8-0, which it imposed bv its vote on the
previous occasion which was the Aet and which hag been continved bv a
declaration only by thie Bill and in this way. I, therefore, submit that the-
amendment is in order.

The Honourable Bir Muhammad Zafrullah Xhan: S8ir, the Honourable
Member has submitted that hv this Rill Government are seekine to reduce
a certain duty, and that the amendment merely seeks to continue it at its-
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original level. If that were so, there might be something in the conten-
tion, but with all respect, that is not so. Government are not seeking by
this Bill to reduce the wheat import duty at all. They are imposing by
this Bill a wheat import duty of one rupee per hundredweight and for this
reason. Last year's Act expired on the 31st March, 1936. Now supposing
the present Bill which is before the House were defeated, that the House
said, ‘‘'we will have none of it, turn it down’’, would the old duty continue?
If the object of the Honourable Members is, by this amendment, that they
wish to continue the old duty and they are not trying to increase the duty
proposed by this Bill, then all that they need do to attain that object is
to say, ‘‘we do not want this Bill”’. But is that the result likely to follow
if the present Bill is defeated when the old Act is dead and when the old
-duty is dead? Another point which reinforces my argument is this. The
Honoyrable Member in raising this point referred to the Provisional Col-
lection of -Taxes Act, 1931. Now that Act applies only to the imposition
of a duty or to an increase in a duty, it does not apply to a reduction in a
-duty. The very fact that the Honourable Member secks to bring to his
aid that Act shows that the Bill that is at present under discussion is not
a Bill seeking to reduce a duty,—because in that case the Provisional
Collection of Taxes Act would not have applied at all. If Government
were sgeking to decrease an existing dutv,—that is a duty which would
- continue if the proposal made by Government were not accepted,—then it
would be open to the House to say that the duty shall not be reduced or
that the reduction shall not be operative till some later date. That would
not be laving an additional charge upon the subiect because that charge
wou]d have continued in any case unless this Bill were to be passed; but
“in the present case the charge has come to an end. Nothing would
continue if this Bill were not passed, and thia Bill secks to impose a fresh
- duty after the expiry of the old one. The 31st March, 1936, was specifi-
cally mentioned as the date up to which the duty was to be continued.
This Bill wants to impose a fresh duty for another year al the rate of Re. 1
and what the Honourable Members are seeking to do is to increase this
burden. My submission, therefore, is that, whatever has been read out
on the other side is perfectly correct and applicable to the circumstances
therein described. Supposing the existing dutv were there and Govern-
ment were trying to reduce it, any part of the House could say. ‘‘no, no
reduction,”’ or thev could say. ‘‘a reduction but later on’’. In the present
case they are not in order., The verv Act under which this duty is being
collected now itself postulates that the measure to which it applies is a
measure which imposes a new duty. This Bill is imposing & new duty; it
is not seeking to incrense or reduce the old duty; that duty is dead.

Mr. President (The Honourable Sir Abdur Rahim): The Chair had
considered these amendments when notice was given, and it has also heard
the arguments on both sides as to whether these amendments are in order
or not. The Chair thinks the rulings are quite clear on the point. The
circumstances of this case are that the duty on wheat expired, under the
last Act, on the 81st March, 1986, and then the Government, under the
"Provisional Collection of Taxes Act, 1981, imposed a duty of one rupee per
hunderwemht. on wheat as a protective dutv. and now this Bill seeks to
impose a protective duty of one rupee per hundredweight on wheat,
‘to come into effect as soon as thig Bill becomes law. There is
no doubt that what was done under the Provisional Collection of Taxes
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Act, 1081, was to impose a certain duty on wheat, as none existed before
and this Act also seeks to impose a fresh duty on wheat. What the amend-
ment seeks now is to increase the amount of duty, that is from Re, 1 to.
Rs. 1-8-0. This is clearly increasing the burden on the people. This is
the effect of the rulings on the point. What has been read out from May's
Parliamentary Practice in no way affects the question, because there also
it is fully recognised that it is the Government alone who can impose a
burden on the people,—and when a certain question is raised whether a
burden is imposed on the people or whether a burden is sought to be-
increased or not, that is to be decided upon the circumstances of each
case. In this case, there can be no doubt whatever that what is sought
to be done by the amendment is to increase the burden on the people.
The Chair, therefore, rules that this amendment—the other amendments.
are all to the same effect—of Seth Govind Das is out of order, and thst
the amendment of Prof. Ranga, who wants to add ‘‘broken and whole rice.
and rice in the husk’’ emlarges the scope of the Bill, and that also is out
of order.

The next smendment is in the name of ‘Seth Govind Das which seeks .
to ruise the duty from one rupee per cwt. to Rs. 1-6-0 per ewt., and that
is also clearly out of order,

The Assembly then adjourned till Eleven of the Clock on Tuesday, the-
21st April, 1936.
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