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Abstract of the Proceedings of the Council of the Governor General of India,
assen.zb.led for the purpose of making Laws and Regulalions under the
provisions of the Act of Parliament 24 & 295 Vie., cap. 67.

The Council met at Government House on Friday, the 19th March, 1886,

PreEsENT:

His Excellency the Viceroy and Governor General of India, x»., 6. C. B,
€.0.M.G., G.M 8.L, G.M.LE., P.C., presiding.

His Honour the Lieatenant- Governor of Bengal, E.C.8.1,, C.I.E,

The Hon’ble C. P. Ilbert, c.s,1., ¢.I.E.

The Hon’ble 8ir 8. C. Bayley, k.c.8.L, C.I.E.

The Hon’ble T. C. Hope, €.8.1., C.1.E.

The Hon’ble Sir A. Colvin, k.c.M.G., C.LE.

Major-General the Hou’ble T. E. Hughes, B.A., C.LE.

The Hon'ble Pefiri Mohan Mukerji.

The Hon’ble H. 8t. A. Goodrich. i

The Hon’ble G. H. P. Evans.

The Hon’ble J. W. Quinton.

The Hon’ble R. Stecl,

The Hon’ble W. W. Hunter, ¢.5.1,, € L.E.,, L.L.D.

GUARDIANS AND WARDS BILL.

The Hon’ble MRr. ILBERT introduced the Bill to consolidate and amend the
law relating to Guardians and Wards, and moved that it be referred to a Select
Commiitee consisting of the Hon’ble Sir 8. Bayley, the Hon’ble Messrs. Evans
and Huuter, the Hon'ble Rao Saheb Vishvanath Narayan Mandlik, the
Hon'ble Pedri Moban Mukerji and the Mover. He said :—* I propose to
direct the attention of the Council to a few of the more important points

raised by the Bill.

“ The Bill does not define the term ‘ minor * furtber than by saying that
the term means a person who has not reached the age of majority according
to the law to which be is subject. In so doing it departs from the precedents
afforded by the Aots of 1658 and 1874, which I propose to repeal, but follows
the precedent of the Contract Act, and avoids seme difficult questiors connect-
ed with the age of majority. Some of these questions wecre scitled by the
Indion Majority Act of 1875, but the effect of that Actis not clear in all
espects, and its application is confined to persons domiciled in British Indig.
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Asto persans resulent but not domiciled in British India, it seems clear that
they do not attain their majority until 21 if they arein a regulation province,
-but if they'happen to be in a non-regulation province it might be a question
whether their age of majority is not governed by Act XIII of 1874, which
defines & minor as a person who has not completed the age of 18 years. If
this is so, the results may be odd. . We all know the American story of the
full grown railway passenger,. who, on hjs arrival at 8an Francisco aiter a
through journey from New York, tendered a balf ticket, and when asked
whether he really pmfessed to be under age, replied ‘ No, but I was when I
started’. In this country, if the view of the law which I have suggeted but
for the acouracy of which I by no means voach, is correot, arailway journey
from a non-regulation to a regulation province might be attended by a still
more startling result. A young Britich officer stationed with his regiment at
Delhi may have attained his ms;onty, but if he is subsequently quartered at
Meerut he may, on his arrival there from Delhi, find that he has relapsed
into infancy. The repeal of the Act of 1874 would be sufficient to remove
this partioular discrepancy, but it is impossible that or this and other points
the law of majority should be made more clear. If so, however, the necessary
legislation shou'd, I think, be embodied in an amendment of the Majority
Act and not in the present Bill.
“ Passing on to another definition, I may remark that the term ¢ guardian *
is defined generally as meaning a person having the care of the person of a
minor or of bis pruperty, or of both, and consequently the provisions of the
‘Bill will apply to all guardians, whether appointed or recognized by the Court,
or not, unless their application is expressly limited, as in severnl cases lt. is,
to particular classes of guardians.
“ The second chapter of the Bill relates to the appointment of guardians.
Its first two sections deal with appointments otherwise than by the Court,
and, in rodoing, draw a distinction between the classes to which the Indian
Buccession Act applics and the classes to whioh it does not apply.
*“ In the case of the first class of persans the Bill deolares the prrental
.power of appointing guardinns in the terms of the European British Minors
Act—terms which, to the oredit of the Indian legislature, recognize tho
motier's rights more liberally than they are recognized under the existing
law of England. '
* In the case of the other class of persons the Bill does no$ presume to de-
fine what powors of appointing guardians are valid under Hindu or Mubammas
danlaw. It mercly saves those powers whatcver they may be,
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“ We now pass to the appointment. of guardians by the Court, and here the
Bill recognizes two classes of cases—one where no guardian has been appointed
and the Court is called on to do what the parent might have done, and the
othor where there are conflicting claims to the guardianship and the Court has
to devide between them. Accordingly the Court is empowered either to appoint
a guardian or to declare the title of a person claiming to be a guardian. For
this purpose concurrent jurisdiction is givon to the High Court and to the
District Court, and it is provided that as a general rule applications for
guardianship of the person of a minorare to be made to the Court having
jurisdiction where the minor resides, but this rule is not absolute and con-
venjence is to be regarded. The procedure on the application is to be practically
the same as under the European British Minors Act. The rules with respect
to the considerations to be observed in appointing a guardian are also taken
frow that Act, but the Court is express]y directed to have regard to the law
to which the minor is subject, and a special rule is added with reference to
the particular cases of minors b:longing to an undivided Hindu family.
My friend Mr. Mandlik referred last week to the conflicting decisions about
the power of a Oourt to appoint a guardian of a minor belonging to such a
family, and it will be found that in framing the Bill and Statement of Objeocts
and Reasons those decisions have not been overlooked. We should, I think, all
admit that as a rule it is highly desirable to leave a minor belonging to a
Hindu undivided family to his natural guardians, without any interference on
the part of the Court, but there may be exoeptional cases where the interven-
tion of the Court may be required for his protection. The Bill recognizes tho
possibility of such cases, but expressly provides, first, that, whare the minor is
& member of an undivided Hindu family, special weight is to be attached to
any claim which the managing member of the family may make to he appointed
or declared guardian, and to any objection which he may take to a proposed
appointment or declaration ; and serond!y, that, if a guardian of tha property is
appointed in such a case, the Court must, except where it is satisfactorily
proved that the minor's interests have been actually imperilled, impose such

restrictions on the gnavdian as will prevent him from interfering with the

powers of the managing member of the family.

“ The chapter relating to the duties, rights and liabilities of euardians is
largely taken from the European British Minors Act, with some additions
ard omissions. A section has been added laying down certain principles which
are recognized by the English law as flowing from the fiduciary relation of
guardiap and ward. On the other hand, a section relating to the religion in
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which a ward is to be trained has been omitted. It merely declares what is
well-gettled Euglish law in the very rare cases in which it is brought into
operation, and I did not feel sure that, if applied o a wider class, it might not
raise or suggest more difficulties than it removes. If, however, the Belect
Committee should think that it can with propriety be re-enacted, either with
or without! modifications, I w:oul_d gladly insert it in the Bill.

“ The sections relating to the powers of a guardian of property deal with
one of the questions which was most discussed in the replies elicited by the
Government Resolution that preceded the preparation of this Bill.

“Phe Hon’ble Mr. Melvill was dtrongly impressed with the dangers to
which the interests or minors are exposed under the existing law, and, in order
to prevent or check improper alienations of the property, suggested that it
should be rendered unsafe for any person to enter into any transaction with
respect to the immoveable property of a mianor excopt with a guardian or
administrator holding a certificate granted by the Court. On the other
hand, he would put & premium on applications for such certificates by remov-
ing that provision of the Mivors Act which requires the previous sanction of
the Civil Court to any alienation or encumbrance by a certificated guardian.

“The Resolution of the Government of India in commenting on these sug-
gestions pointed out that the former of them might interfere, to a much greater
extent than is necessary or desirable, with the vast number of transactions which
daily take place in relation to immoveable property in which minors are interest«
ed, and might flood the Civil Courts with applications for certificates; but with
respect to the second suggostion inclined to tbe view that the existing restric-
tions on the powers of certificated guardians might in certain cases be relaxed.

* The opinions received on these points appear to me to point to the con-
olusion that it would not be safe or desirable to restrict the powers of uncerti-
ficated guardians in the manner proposed by Mr. Melvill; that as a general
rulo guardians not sppointed or recognized by the Court should have such
powers as ate given to them by the law to which they are subject, and by the
jnstrument (if any) to which they owe their appointment ; that as a general
rule also guardians appointed or recognized by the Court should not alienate

the ward’s property without the leave of the Court; but that the Court should
be empowered to relax these restriotions.

“Theso are the lines upon which the Bill has been drawn. It provides that
wh:ro o guardian has been appointed or declared by the Court, he shall not sell,
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borrow or grant long leages without the previous permission of the Court, but
the Court may, suhject to rules to be made by the High Court, ex-mpt &
.guardian from.the necessiiy of obtaining the permission, cither generally or
in special circumstances, and as to either tho whole or any specified part of
the ward’s property. It.then, describes the considerations which are to be
observed in granting this permission, and then, in a section relating to the

general powers of a guardian of property, it goes on to say that—

“ first, where a guardian has been appointed or deolared by the Court, the
Court may by order define, extend or restrict his powers in such
manner and to such extent as it may consider to he for the advantage
of the ward and consistent with the law to which he is subjeet ;

“ gecondly, subject to any such order and to the specific restrictions to
which I have referred, s guardiun appointed by will or other like
instrument is to have the powers and be subject to the restrictions

conferred and imposed on him by that instrument ; and

*“ lastly, subject to these possible restrictions, & guardian way do all acts
which are reasonable and proper for the realization, protection or
benefit of the ward’s property and are allowed by the law to which

the ward is subject.

“ Thus in the cases where the Court does not intervene, which will of
course be the great majority, the guardian is left praotically as he is under
the existing law, but where the Court exercises its power of interventinn it is
given considerable discretion to mould the powers of the guardian in such way
a5 it may consider conducive to the interests of the ward.

*“ The section giving this discretion follows the lines of a section in the
Probate and Administration Aol (section 90), which, I am told, is not working
quite satisfactorily in practice. It is very possible that the experience gained
in working that section may suggest improvements in the present Bill, but it
must be borne in mind that there is a considerable difference between the
position of a guardian and the position of an administrator to a deccased per-
son’s property, and thut restrictions whioh are unnecessary or undcsirable in

the latter casc may be justified or required in the former.

“ The sections to which I have just referred arc those which I found it most

difficult to frame. In the later portions of the Bill the existing law for the
B



' 166 GUABDIANS AND WARDS; SECURITIES.
[Mr. Ilbert ; Sir A. Colvin.] (19T MAROH,

most part furnished a sufficient guide, but it will be found that additions have
been made which will I tbink be found advantageous both to guardians and to
wards. Thus a guardian is empowered to apply to the Court for advice as to
the execution of his duties, and is protected if he acts in good faith on that
advice. On the other hand, the Court is empowered, either on application by
any person interested or of its own motion, to make an order regulating the

conduct or proceedings of any guardian whether he is appointed by the Court
or not.

« It will have been observed from what I have said that the Bill deals
with certain points about which there is room for ccnsiderable difference of
opinion. If, however, the Council approves of the general lines on which the

Bill is framed, it may safely leave these points to be considered and discussed
by the Select Committee.” ‘

The Motion was put and agreed to.

The Hon’ble Mr. ILBERT also moved ‘that the Bill and Statément of
Objects and Reasons be published in the local official Gazettes in English and
in such other languages as the Local Governments think fit.

The Motion was put and agreed to.

INDIAN SECURITIES BILL.

The Hon’bie 81 A. CoLvIN moved that the Report of the Belect Commiittee
on the Bill to amend the law relating to Government Securities be taken into
consideration. He said :—* Sinoce this Bill was sent to the Select Committee
the only change which has been made is the addition of two sub-sections to the
seotion (7) providing for the case of indorsements by the past holders of public
offices, and also for cases where there is more than one holder of such office.
The opportunity has also been taken for consolidating the law relating to
Government securities. The provisions of the Indian Securities Acts of 1881
angd 1885 have accordingly been embodied in the present Bill.

“ For the rest, I have nothing to add to what was explained when this Bill

was first introduced, and 1 need not detain the Council by further remarks on
the subject.”

The Motion was put and agreed to.
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The Hon’ble S1r A. CoLvIN also moved that the Bill, as amended, be
passed.

The Motion was put and agreed to.
OUDH RENT BILL.

His Excellency Tae PRESIDENT said :—* As this is the last meeting of the
scason, and we are ahout to adjourn sine die, I think it well to explain that the
reason why we have not gone on with the Oudh Tenancy Bill, which was intro-
duced some weeks ago, has been the unavoidable absence of our colleague, the
Hon’ble Raja Amir Hosan, who has great knowledge of the conditions of Oudh
agrioulture, and takes a special intercst in the proposed legislation. As we
counted on his co-operation and assistance, and asa severe illness unfortunate-
ly prevents him from taking his place amongst us, we have thought it better
to postpone taking the Bill through its second stage. In order, however, not
to lose time, the Local Government intends, I understand, to publish a draft
of the Bill, and to colleot the opinions of competent authorities upon it.”

The Council adjourned sine die.

. 8. HARVEY JAMES,

Offg. Secy. to the Govt. of India,

. Legislative Department,
Fort WiLLIAM;

The 22nd March, 1886. )

5.G. . I.—No. 180 L. D.=10-0-16—59.





