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LEGISLATIVE ASSEMBLY.
Monday, 4th April, 1932.

‘The Assembly met in the Assembly Chamber of the Council House at
FEleven of the Clock, Mr. President in the Chair. s

MEMBER SWORN :
Sir Charles Watson, K.C.LE., C.8.1., M.L.A. (Political Secretary).

QUESTIONS AND ANSWERS.
HoLpays YoR THE Horl aNp DEwALr FESTIVALS.

1111. #Mr. 8. C. Mitra (on behalf of Rai Bahadur Pandit T. N.
Bhargava): (a) Are Government aware that under the Negotiable Instru-
ments Act ‘n some Provinces two days holidays are given each for
Holi and Dewali festivals, while in others only one day is given?

(b) Are Government also aware that Holi and Dewali are the most im-
.portant Hindu festivals?

{c) If the reply to the above questions is in affirmative, do Govern-
ment propose to issue instructions to all the Provinces that two days
holiday be given each for Holi and Dewali festivals?

The Honourable Mr. H. G. Haig: (g) and (b). Yes.

(c) The Government of India do not propose to take action as suggested,
as holidays are declared by Local Governments at their discretion under

‘the power vested in them under section 25 of the Negotiable Instruments
Act, 1881.

PAYMENT OF DISABILITY PERSIONS FOR MILITARY SERVIOE.

1112. *Mr. 8. @. Jog (on behalf of Sardar S8ant Sinch): (a) Has the
attention of Government been drawn to the Roval Warrant of the 6th
December, 1919, and especially to Art'cles 1 and 9 thereof?

(b) It 8o, will Government refer to the answer given on the 12th Feb-
ruary, 1982, to starred question No. 274, and to the answers given on the
‘gth March, 1932, to unstarred questions Nos. 141 and 142, and state whe-
ther the same principlea as are embadied in the ahove articles have not
been followed by the Medical Roard held on Indian ranks in deciding
‘the point of attributabilitv of disabilitv to war service? If not, whv not?
Is it & fact that no provision is made in the Army Regulations go{reming
‘the conditions brought about by the Great War? '

( 2903 )
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(c) Are Government aware of any case in which a disability was not
held to have been attributable to war service or ordinary military service
but might have been aggravated by the same? If so, did Government
meet the claims of such persons whose disdbility was aggravated by war
service and was not due to the serious negligence or misconduct of the
discharged man?

(d) How do Government explain the omission of any question in the
Army Form Y-1948 on the point of  aggravation? Do Government pro-
pose to take any steps to re-examine the cases whose disability was aggra-
vated by the service during the Great War? "

(e) Are Government aware of any case in which & man might not have:
been discharged as medically unfit for further service but his disablement
became apparent after his discharge, and was evidently attributable to
war service, and not due to his serious negligence and misconduct? If
so, have Government awarded such persons with disability pensions?

(f)y How do Government account for the omission of any provigion
on this point of after-discharge disablement in the Army Regulations?

(g) Are Government prepared to consider these cases now?

(k) Is it a fact that there have been cases, where men who were not
discharged from the Army as medically unfit for further service, but who
were suffering from impairment apparently due to war service, and not due
to their serious negligence or misconduct, and who were discharged under
some other ordinary military heading? If so, have Government enter-
tained claims of such men for disability pension?

(i) Will Government please expisin the absence of provision on this
matter of impairment in Pension Regulations for the Army in India?

(7) Do Government propose to take any action to have these men
medicallv examined and provided for?

Mr. G. M. Young: (q) Yes.

(b) to (j). The points raised by the Honourable Member will be investi-
gated and a reply laid on the table in due course.

PAYMENT oF DisaBmLITY PExSIONS For MILITARY SERVICE.

1113. *Mr. 8. @. Jog {on behalf of Sardar S8ant Singh): Will Govern-
ment kindly state whether persons discharged as med’cally unfit' for further
service have been deprived of their claim to disability pens‘ons - on the
ground of their disablity being not attributable to war servige? If so,
why? Is it a fact in those cases the unfitness was due to risks to which
the discharzed persons were not exposed in their normal out-door and in-
door civil life and that their contracts with Government, as contained
in paragraph 1053 of Army Regulations, India, Volume I (1915 edition),
provided that they will be given injury pensions for illness contracted on
field or foreign service?

Mr. G. M. Young: If the Honcurable Member means that persons who
have incurred disabilities on field or foreien service have been refused
pensions on the ‘ground that the disability was not due to such service,
Government are not aware of anv such cases. 1 would sucgest, however,
that the Honourable Member should communicate to me the specific case
or cases that he has in mind. I should then be glad to give him informa-
tion as to the position under the rules. -’ v
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Mz. 8:.@, Jog: Are..Government aware that there'is ‘4 fedling of'‘dis-
satisfaction amongst the discharged people as regards the interpretation of
the words "attnbutable to war servnoe"'l N

M. -G I Ymg I have reoolved and replied to questaons on that point,
from which it may-be inferred that there is'a feeling at any rate of uncer-
tainty on the subject.

Mr. 8. G. Jog: May I know under what clause all these cases are
decided? Was there a contract between these people who went to the
war and the Government as regardé provision for giving them pension, ete.?

Mr. @. M. Young: I am afraid I could not answer that questlon offhand.
I should want notice.

Lieut.-Oolonel Sir Henry Gidnoy: Will the Honourable Member inform
this House whether a marked difference is made between the treatment
regarding pensions given as a result of ordinary service and those due to
active service?

Mr. G. M. Young: Will the Honourable Member specify a little more
alearly what sorte of pensions he means—disability pensions, family pen-
sions or ordinary pensions?

Lieut.-Oolonel Sir Henry @idney: For instance a man who contracts
disease whilst stationed in Peshawar which, say, is the base of field opera-
tions, as opposed to a man who contracts disease whilst on actual active -
service.

Mr, G. M. Young: I am afraid I should have to have notice of that
question. I have not the regulations by me.

Mr. 8. @. Jog: Is it not a fact that Government make a distinction
between three classes of service, field service, foreign service and ordinary
military service?

Mr. G. M. Young: Yes, Sir; a distinction exists between these three
forms of service.

"Mr. 8. @. Jog: Is it not the eonvention that if a man actuallv in war
service contracts a disease, it can be attributable to war conditions at
the place where he was serving?

Mr. @. M. Young: That is a very .complicated question to which I
eould not possibly reply in answer o a supplementary question.

Mr. 8. @. Jog: May T know what was the constitution of the Medical
Board which made inquiries into these applications for pensions?

Mr. G. M. Youne: T do not know what particular apvlications the
Homourable Member is referring to. There were hundreds of them.

Mr, 8. G. Jog: The constitution of the Roard that decides these ques‘
tiuns as o what was said to.be atfributable to war conditions ?
A2
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Mr. G. M. Young: There is & separate Medical Board on every single
disability peunsion case.

Mr. 8. @. Jog: Is it not a nice question as to what is the medical and
legal opinion on these cases—whether im law it can be said to be attribut-
able to these causes? Were the medical people ocompetent enough to
discuss and decide these questions?

Mr. G. M. Young: Yes, Sir, 8 Medical Boerd oonsisting of professional
medical officers is the most competent body to decide the question whether
a particular disability was or was not attributable to active servioe. ‘

PAYMENT oF FAMILY PENSIONS IN RESPEOT OF OASUALTIRS IN THR
GREAT Was.

1114, *Mr. S. @, Jog (on behalf of Sardar Sant Singh): (a) Is it a fact
that family pensions to a parent, in respect of death casualties of the
Great War were promised by Government irrespective of the conditions
whether a parent was or was pot dependent on the deceased and whether
he or she was rich or otherwise?

(b) If so, are Government aware that practice has come into vogue
to investigate, (1) the extent of the parent’s dependency on the deceased,
(2) his or her income from all permanent sources, (8) the inability or other-
wise of other living sons to support the parent; and such investigation has
affected greatly the meagre resources of the parent in proving his or her
‘claim to family pension, and causing unusual delay in the completion of the
investigation (e.g., letter No. Pen./152, dated the 8rd March, 1982, of
the Officer Commsanding 2/6th Rajputans Rifles, Ahmedabad)?

(c) Are Government prepared to revise the procedure with regard tc
first claims of family pensions and see that unusual delay is not caused
either in the investigation of the claims or in finally disposing of the
same by the pension-sanctioning authority?

Mr, G. M. Young: I have called for the facts of the case referred to
in part (b) of the Honourable Member’'s question. A reply to the whole
question will be given in due course.

PAYMENT oF FaAMILY PENSIONS IN kBSPEOT OF CASUALTIES IN THE
GREAT Wag.

1115. *Mr. 8. G. Jog (on behalf of Sardar Sant Singh): (a) Are Gov-
ernment aware that family pensions had been refused to be sanctioned
simply because the father, the nominated heir, happened to be in receipt
of a service pension earned by himself? '

(b) If so, will Government please lay on the table a copy of the defini-
tion that thev have given to the terms ‘‘family pension’’ and ‘‘servioe
pension’’?

Mr. G. M. Young: (g) Yes, Bir, s family. pension cannot be drawn in
addition to any other Government pension.

(b) There is no definition laid down beyond what is contamed in the
words themselves. A family pension means & pension granted to a
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decsased soldier's family. A servise pension means a pemsion which s
solMier has earned by service, and draws during his life-time.

Decuane 1v vem Exrore TriADpm oy HIinEs AND Sxiwms.

1116. *Xhan Bahadur H. M. Wilaystullah (on behalf of Dr. Ziauddin
Ahmad): (a) Has the atbention of Government been drawn to the figures
given below about the import of hides intoc Germany during the last
five years? : .

(b) Is it not a fact that India has not been able to .compete with other
oountries and that the export trade of hides and skin is falling rapidly?
What steps, if any, d6 Government propose to take to re-estahlish the
export of hide at ite old level?

Ixror? o HmEs INTO GERMANY.

A.—Oalf and Oow Hides.
i
— 1927, 1958. 1929. | 1830,
t
|
|
From Tons. Tons. Tons. | Tons.
Sarr District . . . . . 1113 767 773 | 539
Belgium-Luxemburg . . . . 1578 1956 1782 | 1712
Denmark . . . . . . 4387 4147 3370 i 3494
Finland . . . . . . 2960 2349 2037 2752
France . . . . . . 8575 8930 10630 ! 9582
Qreat Britain . . . . . 1163 999 1042 | 1206
Italy . . . . . . . 9110 7918 5691 | 4941
Lithuania . . . . . . 1422 1397 886 | 866
Holland -. . . . . . 4762 3697 2835 | 2704
Norway . . . e . . 2137 1584 1196 | 1654
Anustria . . . . . . 806 417 725 | 2492
Poland . . . . . . 2016 2781 1408 i 4367
Danzig . . Te Ty . . 637 824 476 1 296
Sweden . . . N . . 5160 38880 3328 4592
Switzerland . . . . . 3413 2270 1841 1923
Czecho-Slovakia . . . . . 1283 1639 2440 4916
Abessinia . . . . . . 764 1164 459 683
British East Africa S . . . 457 6569 444 ..
British South Africa . . . . 3821 3816 3208 2633
British West Africa . . . . 332 455 348 ..
Byitish India . . o . . 9891 10717 6834 5373
(ﬂ\ina. . 3 L] . . [ ”51 3419 !520 1431
Dutch India . . . . . 1048 883 866 704
Argentine . . o . . . 52385 35387 30483 37114
Brazil . . . . . . 14544 11014 10366 11680
Columbia . . . . o 769 636 10568 996
Cuba . . . . . . . 959 1612 1797 2229
Guatemala . . . . . . 400 450 406 429
Paraguay . . . . . . 932 1092 653 4
Peru . . . .- [y . . (7] 640 361 .e
Uroguay . o - . . . 6882 6514 4780 6937
Vehesuela . . o . . N e87 4638 670 671
U.8.A, = . . . . . 024 4474 1620 2148
Am . . . ) . - 8634 1272 1348 738
New Zedland .. . . . . . 248 6819 930
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B.-~OrgsR HIDE§ AND SKING, £XORPTED LAMB—4ND Sgste SZINg awd - Raw. Sxiws

. .¥os Foss, .
—— - 1987. - 1928, 1929, 1930.
R i [N rﬂ-q TR IRk . X
From - “Fons. Tons, Tons. Tons.
Belgium-Luxemburg e 427 276 268 €09
Bulgaria . . . . . 27 247 194 232
Deamark . - . . . . T49- €43 .. .. .
Franoe . . o e . . . 3389 2100 3166 3884
Great Britain . . . . 4689 4028 3647 3862
Italy . . . . . . . 241 231 213 336
Yougoslavia . . . . . 314 420 287 180
Holland . . . . . . 1973 1330 1224 1839
Austria . . . o . R 290 | - 217 138 393
Poland . . . . . . 234 219 171 256
Danzig . . . . . . 104 110 54 8
Russia (USSR) . e e . - 323 108 28 304
Spain . . . . . . 461 527 296 668
Czecho-Slovakia . . . . . 385 483 614 733
Ezypt . . . o . 478 212 64 .
British South Africa . . . . 330 428 404 256
Algeria . . . . . . 366 212 .. ..
British East Africa . . . .o 175 450 436
British India . . . . . 1075 1577 1117 1237
China. . . . . . . 279 318 167 181
Datch India . . . . . 117 90 7 202
Argentine . . . . . . 1052 410 .e 1835
U.8.A. . . . , . . 798 241 182 213
IurorT OF HIDES INTO GERMANY.
January—September, 1931. }
From
British India— 100 kg,
Calf and cow hides . . . . .« e . . 32 630
Other hides excepted Lamb—and Sheep Skins and Raw

for Furs . . . . . 9 742

The Honourable 8ir George Rainy: (q¢) Government have not seen else-
where the statistics given by the Honourable Member.

() Government are unable to accept without considerable qualification
the statement that India is unable to compete with other countries in the
export of hides and skins to Germany. 8o long as the world trade depres-
sion persists they do not consider that any action they might take could
restore the export of hides to the position which it ooccupied before the
period of depression began.

UNSTARRED QUESTIONS AND ANSWERS.

Taxes AND DuTiEs IMPOSEP BY THE GOVERNMENT OF INDIA AND
BUDpGET SURPLUSES 4ND DErIOITS.

807. Mr, Badri Lal Rastogi: () Will Government be pleased to lay
on the table a statement showing year by year the amount and rate of
import and export duties as well as the fresh taxes that were imposed
b7 the Government of India since the life of the Legislative Assembly,
i.e., since the year 1921 up t6 date?
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(b} Will Goévernment kindly state year by year the amounts of deficits
or surpluses that came out at the time of each year’s Budget up to
1931-82?

(c) Is it a fact that during the last ten or elevén years the Govern-
ment of India have imposed new taxes to the extent of Rs. 70 crores on the
people of India?

(d) If the answer to part (¢) be the negative, what is the actual
figure !

The Honourable Sir George Schuster: (¢) I would refer the Honourable
Member to the Finance Member’s speech and the Financial Secretary’s
Explanatory Memorandum in connection with the Budget for each year
since 1921-22.

(b) I would refer the Honourable Member to the table on page 1 of
the Explanatory Memorandum by the Financial Secretary on the Budget
for 1932-83.

(¢c) and (d). The Honourable Member has apparently based his cal-
culation on the estimates made at the time when changes in taxation were
proposed of what extra revenue such changes would yield. In the actual
results then estimated receipts were in many cases not realised, and it is
extremely difficult now to determine exactly what is, say, in the current
year, the yield of increase in taxes made 10 years ago. The important
point is to consider actual results. The total amount of tax revenue in
1922-23 was 64.41 crores while the revised estimate for the current year
is 68'98 crores.

PERSONS EETURNED TO THE LEGISLATIVE ASSEMBLY BY THE PATNA
crvyr SHAHABAD NON-MUuEAMMADAN CONSTITUENOY.

808. Mr. Badri Lal Rastogi: (g) Will Government kindly state the
names of the different Members of the Legislative Assembly who were
elected from the Patna cum Shahabad Constituency (Non-Muhammadan)
along with the names of the parties they belonged to?

(b) Will Government kindly state the period for which the different
Members from that constituency served in the Assembly?

Sir Lancelot Graham: A statement giving the information asked for is
placed on the table.

15t Asoemply.
Mr. Sachchidananda Smha,, 25th Docembor 1920 to
13th June 1921 No Party.
Babu Ambica Prasad Sinha.. Ot.h Augult 1021 to
N dissolution . . . «  Democratic Party.
2nd Assgmbly.
Mr. Ambica Prasad Smha l7th November 1923 to
dissolution . . . . . Swaraj Party.
3rd Assemd’y.
llr Ambica Prasad Sinha, 18th Deoamber 1926 to
4th June 1927 (Death) . Swaraj Party.

Mr. Rajlvnmnjln Pmad Smh.. snd J’uly 1927 to
dissolutio No Party.



SHORT NOTICE QUESTION AND ANSWER.
PARTICIPATION OF INDIA IN THE IMPERIAL. ECONOMIC CONFERENCE AT OTTAWA.

Mr. 0. 8. Ranga Iyer: Sir with reference to the recent announcement by
the Secretary of State for India that the Government of India would take:
part in the Imperial Economic Conference at Ottawa next July, will Gov-
ernment be pleased to make a statement explaining what action they pro-
pose to take in the matter?

The Monourable Sir George Rainy: The Government of India have °
agreed to send a delegation to the Imperial Economic Conference which
will meet at Ottawa in July next. They have been informed that the prin-
cipal item on the agenda of the Conference will be the discussion of &
policy of trade agreements between different countries of the Empire and
they have been invited in particular to consider the question whether,
having regard to the new tariff policy of His Majesty’s Government in the
United Kingdom, Great Britain and India should enter into a tariff agree-
ment embodying a reciprocal preferential regime so designed as to benefit
the trade of both countries. The Government of India have accepted this
invitation and His Excellency the Viceroy has, with the approval of the
Secretary of State for India, appointed the following gentlemen to repre-
sent India at the Conference:

Leader—Sir Atul Chatterjee.

Members—Mr. R. K. Shanmukham Chetty,
Sir Padamji Ginwala,
Seth Haji Abdoola Haroon,
Sahibzada Abdus Samad Khan, and
Sir George Rainy: .

If the conclusion of a trade agreement is recommended as a result of
the Conference, any changes in the tariff which it may involve will be
duly placed before the Legislature for its approval. The Government of
India have no wish to put any such changes into effect unless the Legis-
lature is satisfied that they are in the interests of India.

Mr. K. C. Neogy: What instructions are the Government of India
giving to this delegation?

The Honourable Sir George Rainy: That, Sir, is a question I am not
in a position to answer. I shall be the person to receive instructions and
not to give them.

Mr. K. C. Neogy: But the Honourable Member is for the time being
representing the Government of India. He has not yet assumed his new
office as a member of the delegation?

The Honourable Sir George Ralny: The instructions have not yet
been drafted.

Mr. K. C. Neogy: Is the Secretary of State going to give the necessary
instructions or the Government of India will give instructions without any
reference to the Secretary of State?

The Horourable Sir George Rainy: The Governmeny of India will give
the instructions,

( 2910 )
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My. K. O. Neogy: Without any reference to the SBecretary of State,.
may I take it?

The Honourable Sir George Rainy: Unquestionably the instructions.
will be given by the Government of India.,

Mr. K. 0. Neogy: I want to know whether there will be any reference
to the Secretary of State before the Government of India give their ins-
tructions?

The Honourable Sir George Rainy: The Honourable Member, Sir, is, 1
think, acquainted with the procedure followed in connection with the
Tariff Board Reports. There is always communication between the Gov-
ernment of India and the Secretary of State, but the final decision rests.
entrely with the Government of India. I take it that this is a paralle!
case,,

Mr. O. O. Biswas: May I ask if the constitution of the delegation has.
been determined on the understanding that the members who compose
this. delegation will support Imperial Preference? ,

The Honourable Sir George Rainy: No, Sir; I do not know what the
views of the individual members are.,

Mr, K. C. Neogy: Wil the conclusions of this Conference, so far as
they affect India, be placed before this Legislature or the Legislature to be
created after the new reforms are introduced?

The Honourable Sir George Rainy: So far as tariff changes are con-
cerned, I have sa‘d so distinctly in my answer. The reason why 1 cannot
cxpand it is because I do not know what other questions may come up
at the Conference.

Mr. K. 0. Neogy: Will thic delegation be authorised to commit India
to a definte economic policy ?

The Honourable Sir George Rainy: I do not know what definite econo-
mic policy exactly my friend refers to. |

Mr, K. 0. Neogy: Imperial Preference, for exémple.

The Honourable Sir George Rainy: That involves tariff changes.

Mr.'K. 0. Neogy: Tariff changes are merely consequential ; what I want
to know is whether this delegation will be authorised to commit India to
the policy itself?

The Honourable Sir George Rainy: I do not know what use the policy
would be if.you cannot make the consequential changes in the tariff.

Mr. K. 0. Neogy: Bupposing these matters are thrown out, even then
the Government could with its own extraordinary power pass thowe
messures?,
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The Honourable Sir George Rainy: What I have saif is  thats the
Government, of India have no wish to put any such changes into effect
unless the Legislature is satisfied that they are in the interests of India.

{ . .

Dr. Ziauddin Ahmad: I understand that the customs duty between

the different countries of the British Empire will form the subject of

discussion in this Conference; is this correct or not? I should like to

‘kmow whether the principle of customs duty between the different ‘coun-

tries of the British Empire will or will not be considered by this Con-
ference ?,

The Honourable Sir George Rainy: I do not know whether the Honour-
-able Member was present when I gave the answer originally. Perhaps I
may read again one sentence from the answer.

“They have been informed that the principal item on the agenda of the Confer-
ence will be the discussion of a policy of trade agreements between different countries of
the Empire and they have been invited in particular to consider the question whether,
baving regard to the new tariff policy of His Majesty’s Government in the Unitad
Kingdom, Great Britain and India should enter into a tariff agreement embodying a
reciproca] preferential regime so designed as to benefit the trade of both countries.”

Dr. Z-uddin Ahmad: I am sorry I was a bit late, and so I did not
hear the answer when it was first given. I want to know whether this
Conference will also consider the question of the protection duty as
distinct from the tarff duty, because there are certain commodities on
which we want to have a duty for the sake of protection, irrespective of
the yield of revenue..

The Honourable Sir @George Rainy: It is quite clear, S'r, that the
interest of India must come first and that adequate protection to Indian
interests must be an essential part of any agreement.

STATEMENT LAID ON THE TABLE.

MEepicaL EXAMINATION OF LApY PASSENGERS EMBARKING AT CALCUTTA FOR
RANGOON.

8ir Frank Noyce (Secretary, Department of Educat'on, Health and
Lands): 8ir, I lay on the table the information promised in reply to ques-
iig;a No. 1040 asked by Mr. Jehangir K. Munshi on the 29th March,

(a) No.  Such passengers are not exempt from medical inspection.
(6) Yes.
(c) and (d). Do not arise.

THE INDIAN AIR FORCE BILL.

Mr. G. M. Young (Army Secretary): 8ir, I move that the Bill to
provide for the administration and discipline of the Indian Air Force,
as reported by the Belect Committee, be taken into consideration. With
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one possible exception, Sir, to which I shall allude later, this Bill consiste
of detailed administrative provisions which have been taken, as I expla.med
on.previous oocasions to this House, from existing Acts, the British Air
Faree Act, which itself is an adaptation of the Pritish Army Act, and the
Indian Army Act. There is nothing in these provisions which is new,
there is nothing which is untried. All that we had to do in framing thig
Bill was to select from one .or other of the two AOP the_particular provi-
-sions: which would be most useful to an Indian Air Force, and having domne
so to scrutinise those provisions to see whether any alteration in them
wag required. The Select Committee have been through the whole of the
Bill, clause by clause, I might almost say, word by word, and I should
like to take this opportunity of thanking them for the time and the care
which they bestowed upon this task. The result of their deliberations is
before the House, in the form of a very short and unanimous Report,
which recommends seven or eight small amendments in a Bill of 130
<clauses. The very minuteness of the alterations recommended is sufficient
te show not only how carefully the Committee have carried out their work,
but -also how little alteration was required in order to adapt the existing
disciplinary Acts on which we were working to the purposes of an Indian
Air Force. T think that the House may confidently take this Bill in the
form in which it has emerged from the Select Committee, and pass it into
law.

I should, however, like to say something about the one clause in the
whole of this Bill which is new. Clause 9 was inserted in order to provide
-a statutory guarantee that the rank and file of the new Force should be
Indian. This provision was not absolutely necessary. A similar provision,
for instance does not exist in the Indian Army Act, but in view of the fact
that there is no class composition in this Force, it was felt that some kind of
provision was required as a guide to the enrolling officer, and that the pro-
visions should be put in the statute itself. The clause ag originally drafted
meroly repeated the statutory definition of an Indian, but some Members
thought that the wording was not definite enough, particularly in view
of the fact that the statutorv definition of an Indian includeg persons who
may be of unmixed European descent. Ordinarily of course there would be
no legal or moral justification for excluding such persons from elig'bility to the
Indian Air Force; hut it sc happens that they alone among statutory Indians
are eligible for enrolment in the Royal Air Force, and it was felt that in
instituting an entirely new and distinctive Indian Air Force, there was some
justification for excluding from eligibility persons who could enrol themselves
if they wished in the Royal Air Force. So we had to draft a clause bear-
ing that in mind. One exception may lead to another; and eventually we
evolved a clause which is a little more complicated in form than what we
originally had before us but which T think is perfectly easy to understand
and will be logical in its effect. The persons who are eligible under the
amended clause are subjects of His Majesty or of a Prince or Chief in
India, who are either of unmixed Indian descent, or if they are of mixed
Indian and non-Indian descent, are domiciled in India, or if they are of
unmixed non-Indian Asiatic descent are domiciled in India and their fathers
and grandfathers were domiciled in India. This will ensure that only s
genuine Indisn citizen will be eligible for enrolment in the Force, and I
think it is as much as one can impose upon the enrolment officer as a
guide. If we went into further details, it would become impossible for an
enrolment officer to carry out his statutory instructions. '
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I think that is all that I have to say. As I have said before, this is
a long Bill, but it is not new and it is not untried; and I do not think

that the House need have any hesitation in accepting it. Sir, 1 mowe.
(Applause.)

Mr. President (The Honoursble Siz Ibrahim Rahimtoola): Mobion

moved :

“That the Bill to provide for the administration and discipline of the [ndidn
Air Force, as reported by the Select Committee, be taken into consideration.'’

To this motion there is an amendment from three Honourable Members
proposing to postpone the consideration of this Bill to the next Simla
session. Before calling upon Mr. Mitra to move his amendment, the
Chair should like to inform Honourable Membegs that. it propoees to
restrict the debate to the question of postponem¢nst only. If the House
desires to postpone the consideration of this me# Qe it would be best if
the House discusses and votes upon this one issue”only instead of having
a joint discussion both on the main motion and on the amendment. 1f
the amendment is carried, the time of the House will be saved, and there
will be no discussion on the Bill till it comes up for consideration in the
Simla session. If however the House desire to proceed with the consi-
deration of the Bill, that motion will come up for consideration after the
amendment has been defeated. I would therefore ask Honourable Mem-
bers, when the amendment is moved, to restrict themselves to the subject
matter of the amendment only. Mr. Mitra.

Mr. S. C. Mitra (Chittagong and Rajshahi Divisions: Non-Mubam-
madan Rural): Sir, I move that the consideration of this Bill be post-
poned till the next Simla session. T shall confine my speech only to this

motion and I hcpe that I shall get a chance to speak on the main Bill
later on.

Mr. Pregident: Certainly, if the amendment, is defeated.

Mr. S. O. Mitra: I move this amendment from the point of view of
the bigger constitutional aspect. because I think the House has now
ceased to be representative, and it will not only be the duty of this House
to see that all important and contentious measures are postponed to the
next Simla session, but vou. Sir, as the custodian of the privileges of this
House, if you are convinced by my argument that this House hag ceased
t«+ be representative, should exercise your inherent right of adjourning the
Bouse sine die on this question. Even looking at the front Benches on
the Government side, the Government are represented by only one Honour-
able Member. On this side, the Leader of the Opposition is absent, the
Leader of the European Group is absent, and as I shall later on show, a
large number of elected Members are absent. This is due not only to
their negligence, but it was announced by the Government that the House
would sit till the 24th March, and when we first came, we heard that
because there was no Finance Bill to be discussed this year, the Assembly
might cease to sit even after the 18th March. Now, the session has beem
extended. We are now on the 4th April, and we do not know when the
House will finally adjourn. There are nine Bills and two Resolutions yet
to be discussed. We on this side as much as the public at large regreé
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#het many of the elected Members are often absent. If all the eleoted
Memberas of the House or the Members of the Opposition cared to atéend,
they could easily frustrate the Government in bringing forward many of
their drastic and obnoxious measures because the two chief principal
Parties, namely, the Nationalist Party number 40 and the Independent
Party number 80, and there are other elected Members also, and we could
get a strength of more than 70 Members, and Government have not carried
.any measure in this House by more than 50 or 55 votes this session. So,
‘the discredit is due to the elected Members not being present in the House.
Now, I am not regretting the absence of Members like Mr. Pandian or
Mr. Talib Mehdi Khan, or Thakur Mahendra Nath 8Shah Deo, or
Mr. Gopika Ramon Roy, or Tun Aung, who have been absent for the
.entire session. But I shall read out the names of 13 Members who did
not sttend more than one week in this session. They are Diwan Bahadur
‘T. Rangachariar, Mr. A. Hoon, Mr. Narasimha Rao, Mr. Govinda Reddy,
Mr. Jamal Muhammad Saib. Mr. Dumasia, Mr. Aggarwal, Mr. B. R. Puri,
Mr. Sadiq Hasan, Mr. Ram Krishna Jha, Mr. Badi-uz-Zaman, Mr. M. R.
Puri and Mr. Kyaw Myint from Burma. All these gentlemen were more
or less absent. I do not to-day regret their absence, but my point is that
there were others here who wanted to attend bug they are absent because
the session is now being extended beyond any idea of these elected Mem-
bers. They are Sir Hari Singh Gour, Leader of the Opposition, Sir Hugh
Cocke, Raja Bahadur Krishnamachariar, Sir Cowasji Jehangir, Mr.
Lalchand Navalrai, Mr. Mody, Mr. D. K. Lahiri Chaudhury, Mr. Bagla,
Mr. Raghubir Singh, Mr. A. Das, Lala Brij Kishore, Mr. Triloki Nath
Bhargava, Mr. Shah Nawaz, Mr. Makhdum Rajan Baksh Shah, Sardar Sant
Bingh, Mr. Shafee Daoodi, Mr. Munshi, and several others who were present
till recently. I know that it was the punctilious sense of my Leader Sir
Abdur Rahim that kept him on here, otherwise he would have gone away
a long time ago. When all these gentlemen are absent, do you really
think that this House is really representative of the people of India, and
-can it take up any contentious measure and decide upon it now? Will it
be fair to the country, will it be fair to the elected Members? 1 brought
this question to the notice of the Leader of the House, and whey he could
not see his way to accept it, I have brought it to the notice of this whole
Assembly and for your particular attention. Tt may be argued that Gov-
ernment are getting their troop alwavs in full strenegth. If vou look to
the names of the Members on the Government side you will find that 25
per cent. of the names have been changed. Within 24 hours they can
replace a Member, as soon as a man happens to be engaged elsewhere or
is not phvsically well. That advantage is denied to this side of the House.
I know there is a rule in the constitution when a Member is absent for a
very long period, for 60 days, the Government have a right to declare his
seat vacant, but so far as T know it was onlv applied in my unfortunate
case when Government arrested me and put me under restraint under
Regulation ITI, and after 60 days they declared my seat vacant as a Mem-
‘ber of the Rengal Council. That was the only case so fsr as I remember
in which this rule has been enforced. There are many others who will
not care to attend the session for months and months and vet Government
will not take anv action to secure their presence. Tf Government are
allowed tq, extend the time of the Assemblv as thev like, there is a pgreat
danger. If the Honourable the Fome Membher takes it into his head to
ohange the Ordinances into law, thev conld essily carrv the day with the
present thin attendance on the mnon-official side.
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. Mz, K. 0. Neogy (Dacca Division: Non-Muhammpadan Rural): With'
this subservient Legislature, it can happen'‘even if the Assembly is in tull-
strength. . e =

Mr. $..C. Mitra: Even this subservient Legislature defeated Govera-:
ment once-or twice in.the division when the House was more representa-
tive. .Even if we look to the European Group, I see they are represented
out of ten men by three men. 60 per cent. of the European Group are
also abgent at this fag end of the session. Cony

Mr. K. 0. Neogy: They always vote with Government. That should,
not be a matter of complaint with you. R

Mr, 8. C. Mitra: They are also elected Members. Whether they vobe
with -Government or not is not the point. My contention is that the House
1s not representative owing to the absence of so many elected Members.
1 hope, Sir, you will allow me to take a little more time on this amend-
ment because I have given notice of a similar motion in connection with
all the items. I shall therefore argue the whole case on this amendment.
There is a contentious item like the question arising out of the financial-
separation of Burma. Then there is the Public Suits Validation Bill
Then there is the Road Fund Resolution in connection with the Federa-
tion of Shan States and then there are several motions for Select Com-

' mittee. As regards the Select Committee motions, there is this much to

be said that there is a chance in the third reading to throw out the Bills
if they are not sufficiently improved in the Select Committee and if the
‘House is not satisfied. Unless these motions are non-contentious, I say

: they should not be brought up at the fag end of the session and because

the House has already been extended beyond the expectationg of Members,
several have left and others will leave even to-day. Then there ig the:
Partnership Bill, which this House passed and which has been altered in
the Council of State and Government are now certain of carrying the

amendment in this House.

Mr. C. 0. Biswas (Calcutta: Non-Muhammadan TUrban): It was
altered in accordance with the recommendations of this House.

Mr. 8, C. Mitra: My point is that the RBill has been altered by the
other House and it is coming back. The House passed it in one shape
and now it has been altered and the House is expected to revise ite.
op'nion. These are the general grounds on which I say that the House
has ceased to be representative. Simply because I move that the Bills
be postponed to the next Sim'a session, it should not be inferred that T am.
in favour of the exodus. What I mean is that even if a session is held
in - Simla. these contentious measures should not be brought forward
at the end of the session. Then even as repards the auestion of retrench-
ment, the more davs we sit here, the more expensive it is, because of the
convevance allowance to Members at Delhi, in that respect Delhi is more

expensive than Simla.
Mr. K. 0. Neogy: That has already been paid.

Mr. S. 0. Mitra: Mv Honourable friend has not followed my point. I
am referring to the convevance allowance paid here unlike at Simla. If
vou extend the session here, each day-costs mare.
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Mr. 0. O. Biswas: As Members have gone away, the expense will be.
less. . e -

 Mr, 8. 0. Mitra: Most of the arguments that I have advanced in con-
nection with this motion are applicable to subsequent measures and 1
suggest that all contentious and debatable Bills and Resolutions should
be postponed to the Bimla session. Sir, I move.

Mr. Arthur Moore (Bengal: European): Although I cannot support
the Honourable Member, I do feel that it is very unfortunate that such
an important Bill should come before such a very thin.House. I regret
it because this is one of the greatest measures that have ever been
introduced into this Assembly. I think that we are planting to-day a
grain of mustard seed from which I hope there will rapidly spring up 8
great tree in which some very marvellous and wonderful birds of the
air will lodge. And I think, Sir, that in the possibly very difficult days
that are still to come in regard to India’s new constitution, we may
find that the fact that the House is now inaugurating a purely Indian
Air Force will prove a very decisive factor in a sense which will entirely
commend itself to this House. Therefore I am not prepared to agree
on the evidence submitted by my Honourable friend that this is a
contentious measure.

Mr. 8. 0. Mitra: Important.

Mr. Arthur Moore: I agree about the importance. My friend referred
for example to the fact that this particular group is reduced to a very
small numbers. I am sure that Sir Hugh Cocke and the other Members
who most unfortunately have had to go away are not prepared to throw
the blame for that on any one but themselves, and the last thing that
they would wish is that their absence should be made a reason for delay-
ing such an important measure. I feel the same thing with regard to
the Leader of the Nationalist Party, Sir Hari Singh Gour, who was the
Chairman of the Select Committee and who undoubtedly gave his blessing
to the Bill and did not regard it as a contentious measure. My friend
Sir Abdur Rahim’s party also put on a very distinguished representative
of their party, Sir Cowasji Jehangir. He too is unfortunatelv. absent.
I am sure Sir Abdur Rahim will agree with me that he would be very
sorry that his friend’s absence should be made a reason for delaving this
very important Bill. There are alsn a great many practical difficulties
which would result, of which we ghall probably hear something from the
Government Benches. I shall confine mvself to remarking that the inten-
tion ig that this Air Force should actually come into being this summer
(Hear. hear). that cadets have been trained at Cranwell, and that unless
the Indian Legislature now provides for them, it will no¥ be possikie
for them to come on the establishment and be paid. Sir, I oppose the
amendment. o : '

Mr. Gava Prasad Sinsh (Muraffarpur cum Champaran: Non-Muham-
madan): Sir, T rise to annose this mation; and T am surnrised that a.
man like m® Horourable friend shonld have made this motion. Sir, my
Honourable friend’s contention is that this House has resged. to be
representative—a contention which cannot hold water. This House is
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.a8 much representative as it was when the Swarajiste and the Congress
.Members left it. If it is not representative, it is incapable of transacting
any business, and should the rest of us disappear like other friends whose
names he mentioned? In the list which he read out 1 find the Honourable
.Member has included the name of Mr. Munshi as being absent, but I
find that Mr. Munshi is already there in his seat. He has also mentioned
.the name of Maulvi Shafee Daoodi. I have seen my Honourable friend
this morning, although at this moment he is not in the House. Now
this Bill is a non-contentious one, and the time we are devoting to adduci
.arguments in support of postponement could have been better ut.iliczﬁd
in examining the provisions of the measure, and seeing it through. Sir,
the Air Force Bill and the Broadcasting Bill are two very important
measures, and at the same time they are non-contentious in character,
and I do hope these two measures will be allowed to pass through in this
session. It is not our fault that the House is thin. Sir, the punishment
for those who are absent is sought to be visited on those who ure
present, and who are trying to do their public duty in the best way they
can. The date of the commencement of the session is fixed beforehand,
~but with regard to the termination of the session, it is very dithcult to
fix a day. That obviously depends upon the business to be done, and
-on the Members themselves: and if they can retrench their speeches—
a8 my friend, Mr. Mitra, has been trying to make retrenchments in
expenditure on the General Purposes Committee—much of the precious
time of the House can be saved. (Hear, hear.) (Mr. S. C. Mitra: ‘“You
will pbe a Government Member very soon.’’) Sir, as soon as a Member
happens to differ from my Honourable friend, Mr. Mitra, well, it is
quite natural for him to attribute motives. This, Sir, is one of the featureg
that is to be found in a subject race (Laughter),—that honest differences
-of opinion are never tolerated. Because I want a measure like this, which
I hold to be a non-contentious measure, to be passed in this session,
my Honourable friend is going to be sarcastic at my expense. Sir, I hope
some will be Government Members sitting on that side under the new
constitution (Hear, hear), but becanse I or some other Members may
happen to differ from him, it is not proper for my Honourable friend to
-cast any reflection on us.

Mr. 8. 0. Mitra: On a point of order, Sir. I have never said that
in my speech anywhere.

Mr. Gaya Prasad Singh: Sir, T heard an interjection to that effect.
‘(Mr. 8. C. Mitra: *‘You hear many things.”’) But I am glad to stand
-corrected.

Mr. President: Order, order.

Mr. Gaya Prasad Bingh: Now with regard to the contention that this
House has ceased to be representative, T will recall the fact that when
the House was fully attended, my friend, Sir Hari Singh Gour’s Resolu-
tion—which all will admit was of such supreme immortance—was never-
theless defeated by a subshantial majority. So if this House has ceased
to be representative, my Honourable friends who hold that view ghould
have left thie Chamber, and not allowed expenditure of public money to

’
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continue, and then turn round and say that this House is not representative.
My Honourable friend has also said that the Honourable the Leader of
the House should not allow contentious measures to be brought forward
at the fag end of the session. If any new contentious measure be brought
forward, it will be time for us to join hands, and oppose that measure;
but this Bill was introduced so far back as the 8rd February, 1932. I%
was referred to the Select Committee on the 6th February, and we are
now considering the report of that Committee on the 4th April. Therefore
it cannot be said that the Government have sprung a surprise with this
measure. I understand that the Indian Air Force is to be constituted
during the summer; and it is necessary that the personnel should be
selected, and arrangements made as soon ag possible.  The ordinary
Simla session will as ususl be held towards the end of August (Mr. Amar
Nath Dutt: *‘‘Oh, you seem to know everything!’’), and if this Bill has
to stand over, I think much time will be wasted, and much useful work,
which ought to be done with regard to the inauguration of the new Force,
will have been left undone. Sir, I therefore oppose this motion.

Mr. B. Sitaramaraju (Ganjam cum Vizagapatam: Non-Muhammadan
Rural): Sir, I rise to support this motion for postponing consideration
of this Bill. The Honourable gentleman who has now spoken has not
told us that the heavens will fall if the consideration of this Bill is post-
poned to the Simla session. When my Honourable friend, the Leader
of the European Group, said that this is an important measure, I entirely
agree with him that it is so (Mr. Arthur Moore: ‘I agree that it is an
important measure’’), ‘but that is exactly the reason why I should
consider that such an important measire consisting of a hundred and odd
sections should not be taken up at the fag end of the session, because
the point which I understand was made by my Honourable friend Mr.
Mitra is, and with which I am in agreement, that a reasonable and
fair debate on-a motion like this could not be secured at the fag end
of the term on account of the thinness of the House. That is not the
fault of those Members who are present, as my Honourable frieng Mr.
Gaya Prasad Singh has said; it is rather our misfortune that they are
absent. It is not a charge therefore which can be made against the
Government that these Members are absent,—I agree. But my Honour-
able friend, Mr. Mitra, showed the advantages which the Government have
in having their Members always present as they could fill their absent
Members’ places at any time and the disadvantages from which we on
this side suffer. Not only this legislation, but a number of other Bills
are now crowded together at the fag end of the term, and my point is
that a fair and reasonable debate on this and other motions cannot be
secured in these circumstances now when so many people are absent;
and so T appeal to vou, Sir, as the custodian of the House, that whatever
may be the causes for the absence of Honourable Members from this
House, ' nevertheless the House is so thin that it would not be desirable
that we should proceed with this legislation as reasonable debate cannot
be had. With these few remarks I support the motion.

The Honourable Sir George Rainy (Leader of the Hcuse): Sir. T am
afraid that Government are quite unable to accept the amendment moved
by my Honeurable friend. Mr. Mitra. .

One of the points he made was that the House were given to under-
atand that the session was going to terminate on the 24th March. I

B
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presume that he refers to the circular dated the 28rd December, 1931
which was issued to all Members. All that is said on the point there is
that the Honourable the President of the Legislative Assembly has been
pleased to direct provisionally that there shall be meetings of the Legis-
lative Assembly for the disposal of official business on the following dsys,
the last of these days being the 24th March. A circular of that kind
issues every session, and directions are asked for from the President up
to a certain date, the earliest date by which it is thought possible that
the business can be got through. But it is never more than provisional;
it does not amount to any sort of pledge that it wil] not be necessary to
sit longer. My experience is that in every session since I have been in this.
House, it has invariably been necessary to go an sitting longer than the
latest date for which directions were originally issued.

Then, Sir, my Honourable friend says that Government should not
bring on contentious legislation at the fag end of the session. What was
the course the Government have actually taken this session? At the
beginning of the session we were told that we ought not to bring on the
contentious Income-tax Bill in the first week of the session before Mem--
bers had assembled and that it was unfair to the House to do so. Now
we are told that at the end of the session we should not bring contentious
measures because Honourable Members want to go away. That being
so, the middle of the session is not large enough to contain all the
contentious measures. If both ends of a candle are burnt away, very
soon there will be very little left at the middle. But is if & fact that.
these measures are contentious? At the beginning of the session, in
order to meet the wishes of the House, we took the Income-tax Bill later
than was originallv proposed. @ We then proceeded with all the Bills
which could really be considered contentious in the ordinary political
sense, and the House spent a great deal of time on two of them, namely
the Bill to supplement the Bengal Criminal Law Amendment Act, and the
Foreign Relations Bill. What remains now is not, I maintain, conten-
tious in that sense at all. Take the case of this particular Bill we have
before us. The Report of the Select Committee is dated 8th March. I
presume it must have been in the hands of Honourable Members since the
10th March, that is, 25 days ago, with the result that notice has been
given of three amendments to one clause although there are 129 clauses
in the Bill. What reason can Government have for thinking that the
House regards that as contentious? Take the Broadeasting Bill, that
is another example. I do not believe for s moment that it is a conten-
tious Bill. Take the Bills that arise out of the Haj Committee’s Report.
Are they contentious measures? Are they contentious in the sense that
there is a strong body of opinion in the House which would refuse even
to send them to a Select Committee. I must protest against the view
advocated by my Honourable friend. After all this House, if it wishes
to discuss as fully as it did and which it was quite entitled to do, one
of the measures to which I have referred, then it becomes necessary to
sit somewhat longer in order to dispose of the remainder of the work. and
I do not think it is unreasonsble on the part of the Government that
they should ask the House to sit longer when the measures that remain
to be discussed by the House are not measures which are contentious, or
in which it ¢an be fairly said Government have put them down now in
order to secure a majority which otherwise they could not have got. 1
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do not think there is any one of these Bills now on the programme in
which it makes the smallest difference as to their being carried or not
carried at what period of the session they are being taken.

M¥. Presifert (The Honourable Sir Ibrahim Rahimtoola): Before I
put the question, 1 am not sure whether I need take any serious notice
of the appeal which has been made to the Chair. Honourable Members
are aware of what happened when the Swaraj Party walked out and the
ruling which the Honourable Mr. Patel gave on the first day, modifying
it on the following day. I have got the proceedings here, but I do not
wish to trouble the House with it. There is, however, one point to
which I should like to refer. The Honourable Member has contendéd
that a large number of elected Members-have either been absent through-
out the session or are absent now. In all demoeratic countries the res-
ponsibility for the discharge of -obligations and duties of an elected
member is the concern of the electorate. It is the duty if the constituency
to call to account its representative who is remiss in the discharge of his
duties on the floor of the House. The Honourable Member has asked
whether the Chair would allow any very controversial measure to be sprung
upon the House at the last moment. The Chair is bound to protect the
rights and the privileges of the House (Applause) and if Government ever
attempted any such thing without adequate reason, the Chair would take
care that the House is not forced to discuss it, but if Honourable Members
expect that the Chair would have any sympathy with those Honourable
Members who take so much trouble and incur considerable expenditure
in getting elected to the House and then do not care to attend to their
dutiies, it is expeoting too much. On the present occasion, the Bill. as
has been pointed out, has been before the House for a considerable time.
The Select Committee has reported. upon it but it could not be brought
up for discussion earlier because the Chair took care that the House
should have an opportunity of fair debate on all questions which were
submitted to its decision. Public business has to be done and elected
Members are provided with the opportunity of contributing towards it.
It i for them to decide whether thev will avail themselves of it or not.
The Chair trusts that the effect of this discussion will be that Honourable
Members will make it a point to be present here to discharge the obliga-
tions which they have taken upon themselves.

Mr. 8. 0. Mitra: After the remarks that fell from the Chair T beg
leave to withdraw the amendment.

The motion was. by leave of the Assembly, withdrawn.

Mr. President: The House will now proceed to discuss the motion for
consideration.

Hony. Oaptain Rao Bahadur Chaudhri Lal Ohand (Nominated Non-
Official) : Sir. T rise to support the motion for consideration of this Bill.
This igs one of those Bills which will be welcomed from all parts of the
House. Tt is in fact an earnest of the sincere desire of Government to
respect our, ambitions and aspirations. I am particularly olad that it
has fallen Yo the lot of a Punjab Civilian, whose connection wifh the
Punjab, the sword-hand of Indin, can be traced to more than one genera-
tion, to steer this Bill throuch this House. The Bill has not been altered in
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any particulars by the Select Committee, and I hope I shall not be
guilty of any breach of rules or etiquette to this House when I disclose
that throughout the discussions in the Select Committee the attitude of
12 the Honourable Member, Mr. Young, was that of an Indian.
NOON.  The Bill when passed into law will give us & force which will
. be wholly Indian from top to bottom, and when we realise the import-
ance of an air force in future warfare, it will be found to be the most
important section of the Army of the country. The old days of invasion
from land are gone; the old defences are useless and the future wars
of the world will be fought in the air. So the formation of an Indian °
air force, important as it is, is also an index of the trust that Govern-
ment has in our fighting material. I need hardly refer here to the perfect
unanimity with which the report of the Select Committee has been pre-
sented before the House, and I hope the House will deal with the Bill
in the same spirit of co-operation and trust. Although the Bill is original
in its nature yet, as Honourable Members will see, its provisions have
been borrowed from the Indian Army Act and the Royal Air Force Act.
So it cannot be said that we are enacting methods which have yet to be
tried. Sir, at this stage we need not go into details; that we can do
when considering the Bill clause by clause. I would only repeat that the
Bill is ‘a most welcome measure, and I am sure this ig the view that

will be taken in all parts of the House. Sir, I support this motion.

Mr. Gaya Prasad Singh: Sir, I rise to accard my whole-hearted support
to this Bill. . The Bill inaugurates the creation of a new force which
hitherto has been non-existent in India. I mean the Indian Air Force..
The place of the Indian Air Force has long been taken up by the Royal:
Air Force. The Royal Air Force is an English force, but a portion of the
Royal Air Force has, I understand, been utilised for service in this country.
No Indian has hitherto been admitted to the Royal Air Force under
statutory rules. This House has been anxious for the creation of a
self-contained Indian unit in substitution for the Royal Air Force, and
the Bill seeks to prescribe the discipline of the proposed Indian Air Force.
The Bill is & non-contentious measure. - ¥ will be seen that there are 130
clauses in the Bill, and amendments have been tabled anly on one clause,
that is, clause 9. I am glad to see that Government in-their Statement
of Objects and Reasons have laid it down that the personnel of the Indian
Air Force will be primarily Indian, and clause 9 of the Bill defines the
class of persons to whom this Bill is to apply. Clause 9 says that the
person to be enrolled . . . . .

Mr. President: Would it nof be better if the Honourable Member re-
served his remarks till amendments. are actuslly moved to clause 9?
That is the one clause to which amendments have been proposed.

Mr. Gays Prasad Singh: I am not going to explain at length the
purport of clause 9, but I was merely referring to it in order to show
that it has been so drafted as to confine enrolment in the Indian Air
Force to persons mainly Indian or of Indian..extraction: and domicile. 1
will reserve my remarks on clause 9 till the time .when the amendments
actually come to be moved. It is & matter of great regret that in many

important depsartments of Government, Indians have -hitherto been ex-
cluded. They have been excluded from many.'sestions of the Army, from
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the military Engineering Department, and many other national activities
in the country. From the Royal Air Force, Indians have naturally been
excluded because that is an English formation. Now this Bill inaugu-
rates an era when we shall have our Indian personnel and Indian officers
in the Air Force, and the Bill merely seeks to prescribe discipline and
the punishments that have to be given for breaches of discipline, and so
on. I do not think it is necessary for me to explain the other provisions
of the Bill, we went ocarefully into them in the Select Committee. With
these few words I accord my whole-hearted support to this measure.

(Cheers.)

Mr. S. C. Mitra: Sir, I also generally support this Bill. It # not my
contention that it is useless or unnecessary. What T said was that it 18 a
very important measure and I can show that by referring to some of these
clauses. Clause 81 deals with death sentences under nine Leads; clause
35 deals with mutiny and also prescribes death sentences on three counts.

Mr. B. V. Jadhav (Bombay Central Division: Non-Muhammadan
Rural): Why have no amendments been tabled on them?

Mr. 8. O. Mitra: I do not say that they are unreasonable; what I say
is that it is a very important Bill which provides for many things und in
many cases even death sentences have been provided for. I do not say
it is unnecessary or that it need be amended but it is an important thing.
That is my main point. My Honourable friend Surdur Sant Singh was
in the Select Committee and he was very anxious to be present and move
his amendment to clause 9, but because of stress of duty he could not
stay. But he was most anxious to stay and deai with clause 9. Tkat
was one of the grounds why I brought in this motioa for postponement of
the consideration of this measure. Though they have provided, as my
friend Mr. Gaya Prasad Singh said, that the air service should be confined
to Indians, they have also provided that anybody who, even though he may
not be an Indian, can manage to bring his father along with him from
outside the border and declare that they intend to stay here will be enti-
tled to be in this service. I think there is an amendment to this clause,
and when that comes up I will argue this point, but it does involve a
great principle. In the Civil Procedure Cods there is definition of
“Indian domicile’’ and I should like to know why in this case that is
departed from and why this facility is given to any man who can bring
his father with him and ask him to declare thut his real intention is to
stay in India. My apprehension is that the practice now cbtaining in the
Army of recruiting less educated and less cultured units, on the martial
races theory, may be followed here. We fear that instead of the pro-
vinces supplying their quota, or instead of following the other principle of
sllowing minorities to have their proper representation, recruitment may
as hitherto, be confined to Gurkhas beyond the Indian border or the tribal
Pathans from across the frontier. My Leader says thev are not recruited
now. But, I find that this martial race theorv has been followed so far
as the Bengalis and Madrasis are concerned. Thev were considered to
be martial xgces when the English came but .

Mr. G. M. Young: May I interrupt my Honourable friend for a
moment? My Honourable friend is talking about mertial races. I have
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already pointed out in this House that there is no class composition in
the Indian Air Force, and that all Indians are eligibis for it, As a metter
of fact, three Bengalis have already been recruited.

Mr. 8. O. Mitra: I am very grateful to the Honourable the Army Sec-
retary that unlike the Army, in the Air Force there will be no theory of
martial races practised and that they have discovered it is a wrong principje.
That satisfied me a great deal. I am in general accord with the disci-
plinary measures suggested in this Bill and I support it. )

Mr. B. V. Jadhav: Sir, I rise to support the proposal brought forward
by the Honourable the Army Secretary. The formation of an Indian
Air Force is very necessary; and we cannot afford to lose any further
time ; and this Air Force cannot be formed unless there is legislative
sanction behind it and therefore it is urgently necessary that this measure
should form part of the Statute-book. Modern warfare requires that a
country which wants to defend itself should have all its arms properly
developed. The air arm has come into prominence since the late war
and it has been found as a result of warfare on the North West Frontier
that this air force is very useful and is very effective. Therefore it is
necessary that this force should be developed as early as possible, and
I congratulate Government for taking this step, and also for taking care
that it should be formed mainly of Indians. There may be doubte or
contentions about the nationality of an individual; but I take it, Sir, that
those who are born on the soil ought to be called Indians and they ought
to have the first claim. This question need not be taken into considera-
tion at this time. I am in full accord with this measure ‘and I desire
that the Air Force should be developed as rapidly as possible. The Gov-
ernment and the Army Department may find that they will be in a
tosition to reduce other branches of the Army, in that way economising
money for the purpose of spending largely on the development of the Air
Force. 1 heartily suppor¢ the measure., s

Dr. Ziauddin Ahmad (United Provinces Southern Divisions: Mubham-
madan Rural): 8Sir, I rise to support this motion. Though this particuiar
Bill contains 130 clauses printed on 84 pages, if we read them carefully,
we find that these are not new clauses. They are already in force in
other departments of the Army, and we bave had no complaint in the
working of these sections. They have been carefully examined by the
members of the Select Committee and the only serious objection that was
raised was to clause 9, which we discussed day after day, and not less
than ten different drafts were laid hefore the Committee and they were
discussed at one stage or another and finally we came to some agreement;
and as is the case with all compromises, it does not please everybody, but
at thé sane time it did nob displease anybody; and all the members of
the Committee gave their unanimous consent to the draft which is now
embodied im this particular Bill; and therefore I beg to support this
motion as this Bill is not of a contentious nature; though it appears to be
very tulky, there is no mew principle involved in this Bill.

Mr. 0. 8. Ranga Iyer (Rohilkund and XKumaon Divisions: Non-
Mubammadan Rural): Sir, the Honourable gentleman feom. Aligarh, who
is a mathematicgl expert, has borne testimony to the a}ﬁt};lrieﬁca accurscy
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of the numerous sections and sub-sections, 130 in all, of this Bill. After
that theve ought not to be any dispute on this side of the House over
the Bill. I can understand the enthusiasm of the Army Secretary to do
something tangible and useful on the eve of his departure from our
midst, and therefore T congratulate him on having conquered this House
without much difficulty.

Mr. G. M. Young: Sir, I think I need only say that the very favour-
able reception given to this Bill is a source of great gratification to the
Government and to myself.,

Mr. President: The question is:; )
“That the Bill to provide for the administration and disciplive of the Indian Ajr
Force, as reported by the Select Committee, be taken into consideration.”

The motion was adopted.,

Clauses 2 to 180 were added to the Bill.

The Schedule was added to the Bill,

Clause 1 was added to the BIll,

The Title and Preammble were added to the Bill.

Mr. G. M. Young: I beg 10 move that the Bill, as amended, be
passed.,

The motion was adopted,

THE INDIAN TARIFF (WIRELESS BROADCASTING) AMENDMENT
BILL. '

The Honourable 8ir Joseph Bhore (Member ior Industries and Labour):
Sir, I move:

“That the Bill to provide funds to enable Government to continue wireless broad-
casting in India, by increasing the import duties leviable on wireless reception
apparatus, be taken into consideration.” :

Sir, Honourable Members of this House are aware of the somewhat
melancholy financial history of broadcasting in this country. Broadcasting
was started by private enterprise in the yesar 1927 and an unbroken
succession of annual deficit budgets drove the company into liquidation
in 1980. Thereupon with the concurrence, I believe, of the Leaders of
all Parties in this House, Government entered the field, acquired the
company’s assets for the very reasonable figure of 8 lakhs, and have
ever since continued to administer the enterprise. As I will show
presently, although Government by their administration have reduced
the gap between receipts and expenditure, they have not yet been able
to quite balance  the two sides of the account. ~ When therefore the
Retrenchment Sub-Committee came to review the entire financial position,
broadcasting with its deficit budget stood out.in the general atmosphere of
retrenchment and economy with challenging clearness as an objeot -calling
.for theepruning knife. We on our part, Sir, were not .able to claim
this as essential expenditure and we thereforc accepted provisionally the
retommendations of the Sub-Committee and gave notice to the staft
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concerned. This action of ours immediately called forth a very strong
expression of public opinion, which was a very surprising testimony
indeed to the popularity of broadcasting in this country. We received
representations from many members of the public, from the manufacturers
of wireless accessories in this country, from dealers both large and
small, who complained that flourishing businesses would be shut down
and that we would be increasing the distress which the general depression
has spread throughout the country. I have reason to believe that many
Members in this House will endorse that view. I have in mind parti-
cularly my Honourable friend Mr. Gaya Prasad Singh, whose strong
advocacy of broadcasting in this House we all remember. We therefore,
taking into account all these representations, decided to continue broad-
casting while we searched every possible avenue for finding means to
balance the broadcasting budget, and the results of that search I am
now about to place before the House. I ought at this point to correct
a slight omission which has taken -place in the Statement, of Objects and
Reasons. One sentence in that Statement runs as follows:

“They (the Government of India) consider however, that the service should not
be a charge upon the general tax-payer, and they accordingly propose that the
import duties on wireless reception apparatus should be enhanced so as to ensure that
the customs receipts associated with broadcasting may suffice to cover the cost of the
service.’’

There was an omission after the words ‘‘customs receipts’’ and the sentence
should have read as follows: ‘‘so as to ensure that the customs receipts,
together with other revenue would be sufficient to cover the cost of the
service””. I think, Sir, it will be common ground with everybody in this
House that if broadcasting is to continue, it should not in existing circum-
stances, involve a charge on general revenues. There are two ways in
which we can avoid doing so, firstly by a reduction of expenditure and
secondly by an increase in receipts. I will take the reduction of
expenditure first. I may say that we have as a matter of fact ruthlessly
applied the pruning shears. During the present year, the expenditure
has been reduced to 2 lakhs and 59 thousand, which is the very lowest on
record, and for the coming year we have reduced even this to the figure
of 2 lakhs and 88 thousand. We have now cut down to the bone and
vet we find a gap of over 60,000 rupees to cover, taking all sources
of income into account. I would ask the House to remember that the
reduction of expenditure cannot be carried too far without its reflecting
adversely on receipts. If you decrease the attractiveness of broadcasting
either by the poor technical quality of your transmission or by the poverty
of your programmes, and these must inevitably result from too rigid an
economy in expenditure, then you must be prepared for a contraction in
vour clientele. Nevertheless the charge cannot be brought against us that
we have been extravagant, and I think I shall be able to prove this from
the following figures. Whereas in the three years under private manage-
ment, the expenditure was in round figures Rs. 2,987,000, Rs. 8,85,000 and
R- 8,17,000, we have reduced the expenditure in our time to Rs. 2,59,000
this year, and we hope to reduce it to Rs. 2,88,000 in the coming vear.
The losses have been reduced from Rs. 1,867,000, Rs. 2,15,000. and
Rs. 1,85,000 during the vears of company management to Rs. 1,44.000.
and finally we hope to Rs. 68,000. We still have this gap between
receipts and expenditure. We are therefore now driven to the onlv
other expediert, namely, that of increasing our receipts. Unhappily. Sir.

-
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ciperience in the past has shown that the immediate prospéct or our
being able to increase to any appreciable extent our receipts from license
feeg is very strictly limited. Evasion un.forh}nately takes place; in spite
of the fact that we are doing all we can to tighten up the administration
of the law, the users of wireless sets escape through the meshes of our
net; they have done so, and I am afraid they will continue to do so,
but I hope far less successfully in the future than in the past, as we
are taking very special measures which we hope will stop to some extent
this leakage in our receipts.

The only practical hope, at present, Sir, of increasing our income 8o
as to enable us to balance the broadcasting budget lies, therefore, in an
increase of the taxation of the requisites of listening-in at the source,
that is, at the point of entry into the country, and this is what we are
now proposing to do. We are proposing that the duty on wireless
reception instruments and apparatus and component parts other than
valves and loud speakers, etc., which now pay an import duty of 25 per
cent. ad valorem, should be increased to 50 per cent., which is the exist-
ing duty on such things as electric wireless gramophones and musical
instruments. Our second proposal is that the duty on wireless valves
designed exclusively for reception should be enhanced from 25 per cent.
ad valorem to 50 per cent, ad valorem. This is the charge at present
imposed upon electric bulbs, end finally we propose that the duty on
loud speakers and amplifiers not definitely designed for public speaking
sets or electric gramophones should also be increased from 25 per cent.
to 50 per cent. Judging from the conversations that I have had with
many dealers on this matter, I feel confident that they will accept these
increases in preference to closing down broadcasting. I have spoken
to a great many licensees, and they have all agreed to some such form
of self-taxation rather than face the alternative of the closing down of
broadcasting. I want to make it clear that these increases will fall on
the users of a luxury or at any rate an amenity which is confined to
a comparatively few. It will not affect the users of the large number
of sets which are manufactured in this country and which do not require
valves. I am not able, Bir, to give to the House an exact estimate
of the yield of these taxes for many reasons, but I think we may
confidently hope that the yield of these new import duties will be more
than sufficient to help balancing the broadcasting budget. Now if we do
that, and if the bogey of continued deficits is out of the way, the future
of broadcasting should be ensured and this will I hope give to the public
that confidence in its future continuance that is absolutely essential if
we are largely to increase our circle of clients.

Broadcasting, Sir, has a great future I believe in this country; but
we will need to frame a comprehensive and progressive policy in regard
to it when we are in a positien to do so financially. At present financial
oonsiderations have made us do little more thapn mark time since we
took over the venture, and I am afraid that for some years to come at
least, financial conditions may impede the progress that we ali look forwarg
to so confidently. But I am certain, ag I have said, that there is a
great future for broadcasting in this country: and if, by the means
which I am now proposing, we are able to carry it over these critical
_ years, I feel ®ertain myself that broadoasting is destined not merely to
" bring us in a rich return but to prove en instrument of the utmost
" educative value to the country. Sir, T move. (Loud Applause.)
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- Mr, k. Das (Orissa Division: Il'Ion-Mu.hammadsn): Sir, I am glad to
find that on account of adversity and financial distress wisdom hag at
last dawned on the Government. Two or three years ago when the
Honourable Member's predecessor (Sir Bhupendra Nath Mitra) brought
forward a similar Bill, some of us expressed a doubt about broadcasting.
Sir, I live in the backwoods of Orissa where the music of those divine
temples is more sweet to me than broadcasting; I do not enjoy the good
fortune to live in Muzaffarpur like my friend, Mr. Gaya Prasad Singh
(An Honourable Member: “‘There are splendid lichis there also’’), whom
my Honourable friend, Sir Joseph Bhore, complimented on his keen
interest in broadcasting. To me broadcasting has been g puzzle; especially
so when I come to modernised cities like Delhi and find people working
hard on their wireless sets as others work on cross-word puzzles and
trying to get into communication with Bombay and Calcutta und never
getting any message, I feel, thank God, I live in a part of the country
which is not attracted by the spirit of broadcasting. Sir, I entirely agree
with my Honourable friend, Sir Joseph Bhore, that broadcasting is a
luxury; and, if the Department is to continue, all its expenses should
came from the luxurious class; and not only should the licensing fees
be increased, but I entirely support this increase of the duty on broad-
casting implements up to 50 per cent. Sir, the Honourable the Finance
Member I am glad to see is now here. The other day we were talking
of the evasion of taxation, and my Honourable friend, the Finance Member,
heard just now from his colleague that the luxurious classes in India
evade their taxes and do not pay even the licensing fees on their wireless
sets. Sir, my Honourable friend, when he thinks of accusing the poorer
classes of evasion of taxation, should therefore remember that it is the
rich classes who evade more taxes. Sir, I do not mind broadcasting to
continue, but I do hope that, whatever the expenses, if the 50 per cent.
duty is not sufficient, my Honourable friend will see that the
licensing fees should be doubled for those who want to have the special
privilege in their evenings to enjoy what is happening in other places and
other climes,

Mr. 8. 0. Mitra (Chittagong and Rajshahi Divisions: Non-Muham-
madan Rural): Sir, I congratulate the Honourable 8ir Joseph Bhore on
bringing forward this Eill. We were very reluctant in the Retrenchment
Committee to recommend the abolition of this service, and we are very
glad that the Honourable Member has found ways whereby the poor in this
country will not be taxed and at the same time this broadcasting service
will be retained. Sir, I do not agree with my Honourable friend, Mr. B.
Das, that broadcasting is a mere luxury, or that the ordinary man’s enjoy-
ment should consist merely in securing food and clothing. There are other
.small comforts, and broadcasting has helped us a great deal in having sn
educative effect in many ways. We can now put ourselves in contact with
the civilized world, and with different parts of India itself and thus reap
much educative value, and it is not a mere waste and luxury. It is part
of the conventional necessities of civilized life. Sir, I support the motion.

Mr, Gaya Prasad Singh (Muzaffarpur cum Champaran: Non-Muham-
madan): Sir, the Indian Ajr Force PRill was a very important, but
. _a non-contentfous measyre, and this House enthusiastically pasaed
it. This Broadeasting Bill is also a non-contentious measure, and I hope the

1 r,
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House will pass this Bill also with acclamation. I remember, Sir, I went to
Calcutta last year. and I visited the broadcasting station, and the Radio
Association. 1 also remember that a memorial which was signed by
hundreds of influential persons was presented to my Honourable friend
~8ir Joseph Bhore protesting against the proposed closing down of broad-
casting, and suggesting ways and means for making it self-supporting.
I visited two years ago the broadcasting station in Bombay, and since
then I have begun to take some little interest in broadcasting. There
.ure two or three points on which I should just like to say a few words.
1 find that piracy associated with broadcasting is somewhat extensively
practised, -and steps may be taken to exterminate this evil, so that people
who do not hold licenses may not unfairly take advantage from broad-
casting. The second point is that the present license fee of Rs. 10, if
inadequate, may have to be increased a little bit.

Mr. B. Das: Double it.

Mr. Gaya Prasad 8ingh; Not so much. The third point is overhead
charges in the establishment are much more than they should be. I think
the overhead charges also might be reduced. The history of broadcasting
has been given in very eloquent terms by my Honourable friend 8ir
Joseph Bhore. The Marconi Company was started in 1925, but for want
of support from the public, and for want of financial assistance iy had
to be closed down. Then the Indian Broadcasting Company, Limited,
was floated in Bombay in 1927, but for want of financial support it was
languishing, until Government took it up, with the consent of the Members
-of this House. I understand that the total number of licenseg has reached
the figure, 8,390 and more. If the license fee be increased a little bit,
the receipts from this source together with the import duties which are
sought to be imposed upon the importation of wireless reception apparatus
might be sufficient to put broadcasting on a self-supporting basis, without
it being a burden upon the general revenues. Broadcasting has got a high
‘edugative value. Tt may be utilised in schools and colleges, and as a
means of communication for lectures and other purposes just as we have
got lantern lecture shows. Broadcasting may be used for awakening the
masses, and for putting some light and education into them. I quite agree
that broadcasting sbould not be made a general charge on the public
revenues, and the Bill we are discussing is a measure which proposes to
keep alive broadcasting in Indis as a state institution without at the same
time making it a burden on the general revenues. With these few words,
T strongly support the motion of my Honourable friend Sir Joseph Bhore.

Mr. Amar Nath Dutt (Burdwan Division: Non-Muhammadan Rural):
Sir, I rise to join in the chorus of appreciation showered on my Honour-
able friend Sir Joseph Bhore, although T do not agree with my Honourable
friend who has just sat down that the fee of Rs. 10 should be raised to
Rs. 20.

Mr. Gaya Prasad 8ingh: I did not suggest that.
Mr. B. Das: I suggested it.

?. Aprpr Nath Dutt: At any rate his colleague from Bihar and Orissa
‘said that it should be doubled. I do not agree with that suggestion. I am
gladl that some steps are being taken so that broadcasting may not dje.
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In fact at one time in the Standing Finance Committee, my Honourable
friend over there who has just sat down seriously considered whether or
not to discontinue this broadcasting in order to give some relief to the
- general revenues. After all, this is a matter of very small amount and
-even if this raising of import duty was not given effect to, the Government
would have been perfectly justified in making & little more grant that was
necessary for broadcasting. As my Honourable friend said, broadcasting
has great educative value, and I should like to see it more and more
popularised by installing broadcasting apparatus in every village . . . .

An Honourable Member: And in the Assembly also.

Mr. Amar Nath Dutt: I don’t mind. It should be installed in every
village so that this small amenity of civiliged life may be available to the
poorest of the poor living in mud hovelg of villages. In these days, there
is hardly any enjoyment in villages. The present economic distress has
stopped jathras and kathakatas which combined education with pleasure
in village life. I know how poor people work in the hot sun from morning
-till evening, and then go back and squat on the floors of their houses for
the rest of the night without any enjoyment whatsoever. If only they
had some little amusement like this, I think their life would be enlivened
.and cheered. In fact I would ask the Government to give a little more
grant to save this broadcasting. With these words, I support the motion.

The Honourable Sir Joseph Bhore: Sir, I have nothing to say beyond
expressing my gratitude to Honourable Members in this House for the
reception which they have accorded to this very small measure. I may
say that, so far ag I myself am concerned, my own anticipations with
regard to the future development of broadcasting coincide to some extent
with the ideas expressed by my Honourable friend Mr. Amar Nath Dutt.
As regards the three points raised by my Honourable friend Mr. Gaya
Prasad Singh, I may assure him that they have been constamtly under
the consideration of the Government of India. There are very obvious
objections to an increase in the license fees, but I will not trouble the
House with my arguments in this care. I will oonfine myself to an
assurance that all these points which have been made to-day will receive
the most careful attention of the Government of India.

Mr, President: The question is:

“That the Bill to provide funds to enable Government to continue wireless broad-
_casting in India, by increasing the import daties leviable on wireless reception
apparatus, be taken into consideration.’”

The motion was adopted.
Mr. President: Clause 2.

Mr. 8. 0. Jog (Berar Representative): I take this opportunity of
joining in the chorus of congratulations to the Honourable Bir Joseph
Bhore for having introduced this measure. As a matter of fact this broad-
casting was practically in the throes of death and but for thig timely help
‘rendered up to this time, this luxury would have been killed.
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Mr. President: Will the Honourable Member move his amendment
first.

Mr, 8. G. Jog: I move this very small amendment;:

“That in clause 2 (b) in the proposed item No. 43 of Schedule II to the Indian
E‘:r_iﬁ ?ct;i 1894, the words ‘including all electric valves, amplifiers and loud speakers’
omitted.”

I see no purpose in putting these words here, especially when you say,
‘‘wireless reception instruments and apparatus and component parts ghereof
not specifically designed and so on”’. I see nc propriety in putting these
words, ‘‘including all electric valves, amplifiers and loud-speakers’’. Unless
the Government explain to me the propriety of putting in these words,
I for one, would like to press my amendment. If these words are deleted,
{ do hot think it will affect the purpose of the Government in any way ab
al; Omne of the duties of the Legislature is to make the language as
accurate as possible, and any superfluity is to be avoided. If I tell you
that I give you all the belongings of mine in this House, it is not neceassary

tc make any particular mention of some articles in the House like silver-
ware, furniture, etc.

_An Honourable Member: There is no harm in doing so.

‘Mr. 8.°QG. Jog: That is the exact thing. We are legislators and not
laymen. Our language has to be accurate and we have to avoid unneces-
sary points and superfluities. With these few words I guggest that Govern-

ment should have no difficulty in accepting my amendment which does nog
affect Government or the revenues in the least.

The Honourable Sir Joseph Bhore: Sir, this amendment may, ag my
Honourable friend says, be a very small amendment, but I am afraid it.
may have some considerable effect. We are advised that the words to
which he objects, though they may be merely explanatory, are really
necessary to remove possible difficulties in interpretation, and I am afraid
therefore that we cannot possibly accept it. If objection is taken on the
ground that other than wireless apparatus will be roped in I ought to
explain that there really is no difficulty in the matter, because our experts
advise us that the parts of a talkie apparatus, for instance, are normally
specially designed for that purpose and that they could not be classified
as wireless apparatus under the terms of the PRill. In actual fact there
should be no difficulty in the case of amplifiers and loud-speakers, but
there may be some difficulty in the case of valves intended for talkie
apparatus, some of which are equally suitable for broadcast receiving
apparatus and gramaophones. It may be that under the terms of this
clause as it stands we may include a somewhat wider list tharn is intended,
but I would urge that these are all luxuries and it will certainly give me
no sleepless nights to see other luxuries roped in and made to pay a 50
per cent. duty. Sir, I must oppose the amendment.

Mr. President: The question is:

‘““That in claguse 2 () in the proposed item No. 43 of Schedule II to the Tndian
z‘:ﬁﬁ ‘:& ’I_l , the worda ‘including all electric valves. amplifiers and loud speakers'

omi . . ..

The motion was negatived.
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Mr. S. G. Jog: 8ir, I beg to move the next amendment standing 'in.

my name and which runs as follows:

“That in clause 2 (b) in the proposed item No. 43 of Schedule II to the Indian
Tatifl Act, 1804, the words ‘and imported along with’ be omitted.”

The object of this measure seems to me that when the apparatus or the-
other parts are designed for purposes other than wireless reception, they
are to be exempt from duty. But this clause says ‘‘designed for purposes
other than wireless reception or are not, original parte of and importad
along with instruments or apparatus so designed’’. That means that if
they are imported along with the main apparatus then they are duty free
but if they are brought in separate parts or after some time, Government
wants to levy duty on them. I think I have understood it correctly.
What I cannot understand is what the object of Government would be.
If they seriously want to exempt these articles, if they are designed for any
purposes other than broadcasting, what matters it to Government whether-
they are brought with the apparatus or separately after some time? I
fail to understand the propriety of such invidiougs and wrong distinctions.
1 suggest therefore that my amendment should be accepted and these
words omitted. If the object of Government be to exempt those articles.
which are designed for purposes other than broadcasting, then they should
be exempt whether brought with the apparatus or at any time afterwards..
With these words I recommend that the amendment should be acocepted.

‘The Honourable Sir Joseph Bhore: Sir, perhaps I might take a little
time and explain to the House exactly the importance of the suggestion
made by miy Honourable friend. There are certain articles that are not
exclusively used for broadcast reception purposes, but they can be used
both for such purposes and also for other purposes, for instance, talkie
apparatus. The object of the latter part of the entry, that is to say.
the part to which my Honourable friend objects, is to render liable to the-
new duty in addition to things specially designed for broadcast reception,
such of those articles to which I have referred as are not quite uscer-
tainably meant for non-broadcast reception. It can be ascertained only
if it is specially designed for or is an original part of or imported along-
with a talkie and other equipment with which it is intended to be used.
If we were to omit the words ‘‘and imported along with’’, some importers
would undoubtedly represent things of this dual nature as being replace-
ments intended to be used for talkie apparatus. and we should have no-
assurance that in fact they were not designed as broadcast receiving
replacements. I think therefore that we would be running an unnecessary
risk by omitting these words. I do mot think it can impose any very
heavy or great hardship upon any class of importers and we would prefer-
therefore to retain the words to which my Honourable friend is taking
exception.

Mr. Pregident: The question is:

“That in clause 2 (b) in the proposed item No. 43 of Schedule II to the Inﬂinn
Tariff Act, 1894, the words ‘and imported along with’ be omitted.”

The motion. was negatived.
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Mr. President: The question is:

“ That clanse 2 stand part of the BillL”

The motion was adopted.

Clause 2 was added to the Bill.

Clause 8 was added to the Bill.

Clause 1 was added to the Bill.

The Title and Preamble were added to the Bill.

The Honourable Sir Joseph Bhore: 8ir, I move that the Bill be pessed.
The motion was adopted.

The Assembly then adjourned for Lunch till Half Past Two of the
Clock.

The Assembly re-assembled after Lunch at Half Past Two of the Cloek,
Mr. President in the Chair.

THE PUBLIC SUITS VALIDATION BILL.

Sir Lancelot Graham (Secretary, Legislative Department): 8ir, I move
that the Bill to validate certain suits relating to public matters, as passed
by the Council of State. be taken into consideration. As I have already
observed, this Bill has been passed by the Council of State, so that the
first motion in respect of this Bill in this House is the motion that the
Bill be taken into consideration. The purposes of this Bill are, I think,
sufficiently set out in the Statement of Objects and Reasons. Briefly,
the position is that under sections 91 and 92 of the Code of Civil Pro-
cedure, in respect, in the first instance, of suits relating to public nuisances,
and in the second instance. of suits relating to public charities, certain
powers of initiation are vested in the Advocate General. Under section
93 the powers conferred by sections 91 and 92 on the Advocate General
may, outside the Presidency towns. be with the previous sanction of the
Local Government exercised also by the Collector or by such officer ae
the Local Government mayv appoint in this behalf. I would draw the
attention of this House to the words ‘‘previous sanction of the Local Govern-
ment’”’. It has been generally understood that these words implied s
general sanction; that is, that a genera] sanction could be given by the Gov-
ernment, and no particular sanction was required in respect of each suit
brought by the Collector or the officer appointed by the Local Govern-
ment. That practice became universal; and it was a matter of consider-
able surprise when it was declared by their Lordships of the Privy Council
that we had been wrong in our interpretation of the section. All the:
governments in British India and all the High Courts have, I understand,
shared in that error; and I think it was not a verv unnatura! error. Anv-
body reading that section would, I think, inevitably hesitate between the
two meanings, and I think he would say that really the more reasonable
meaning was that the sanction was intended to be a general one. That,
however, haa.now been decided against us—the sanction has to be a
particular one. The result is that a very embarrassing vosition has been
caused to those litignnte who were under the impression that they were
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proceeding in a perfectly lawful way, having obtained all the authority
which was believed to be necessary from the Local Government. They
now find that suits are liable to be dismissed, and'in fact that suits are
being dismissed in pursuance of this decision of the Privy Council in the
case of Prem Narayan v. Ram Charan and others.

Now, Sir, Government do not eclaim to be the originators of
this motion. In fact the original begetters of this Bill are siltting
on the Opposition Benches, and therefore I may say that this Bill is a
non-controversial measure, and I shoudd 'say also a very useful measure,
agreed upon by both sides of the House. For that reason alone I think «
it is not necessary for me to make a lengthy speech. The first proposal
came from my Honourable friend, Mr. Biswas, in the form of a Bill,
and at about the same time my friend, Mr. Sen, was saying to me daily,
‘““When are you going to produce this Bill?’’. We were ourselves imme-
diately camvinced of the necessity for the Bill, but it seemed proper that
we should consult Locs] Governments and that they should consult the
High Courts. The result is complete unanimity and we have accordingly
brought forward this Bill.

As 1 said in the beginning, and as I now quote from the Statement of
Objects and Reasons, “The BHl is intended to remove & hardship. It
validates all suits now pending and also provides for the retrial of all
claims which may have been in the meantime dismissed, whether in the
Court of first instance or in the Court of appeal, on the ground of the-
absence of the requisite sanction’’. Sir, I move.

Sir Abdullah Suhrawardy (Burdwan and Presidency Divisions: Mu-
hammadan Rural): Sir, I move that the consideration of the Bill be
postponed to the next Simla Session. My reason for moving the amend-
ment is that Bill is of a highly controversial nature in spite of the declara-
tion of the Honourable the Mover that it is not so. He is of that opinion
simply for the reason that, according to him, ‘‘the begetters of this Bill sit
on the Opposition Benches’'. Who are ‘‘the begetters’” I do not know
exactly, but our Honourable friend has enlightened us by mentioning two
names. There may be many more who might be the begetters of this
polyandrous Bill; but this morning, Sir, in the course of your ruling you
remarked that the Chair would not allow any very controversial measure
to be sprung upon the House, and that the Chair is jealous of the dignity
of the House. That has been the view of President Patel also. If I may
be permitted to read out & passage from the reports of the debate, Mr.
President Patel on a similar occasion said :

_““The Chair has a duty to see that the machinery of the Government of India
Act is pot abused .to the pre, udice of the people of this country and for that
purpose the Chair possesses sufficient powers in the shape of the adjournment of the
House sine die or in the shape of refusing to put amy motion to the House......”

. Mr. President: Will the Honourable Member read Mr. Patel’s ruling
given on the following day?
Sir Abdullah Suhrawardy: I have not got it; but I have got & copy of
your own remarks, Sir, before me in which you say: '
“The Honoursble Member has drawn dttention to the fact that he has asked
whether the Chair would allow any very eontr?nq-'sl measure to be sprung unpon the

House at the last moment. The Chair is bound to protect the dignity, the righ
and privileges of the House.” P FIY. o rlghta
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I shall show, Sir, that this is a Bill of a highly controversial nature. The
very fact of the admission of my friend, Sir Lancelot Graham, that this
innocent looking Bill had its origin in the Opposition and that the two
. “‘begetters”’ of this Bill ure Members of this House, and yet the Govern-
ment chose to move it in the House which, in the happy phrase of Mr.
Rangu Iyer, is a House where "‘the benumbing penumbra of second child-
hood pervades’’ shows that this Bill was moved there simply with the object
of depriving this House of making a motion to circulate the Bil] for elici-
ting public opinion thereon. "If T were only to read out section 92, the
House will realise how controversial this Bill is. My Honourable friend
Sir Lancelot Graham did not read out sections 91 and 92; he simply
mentioned them. Section 91 deals with public nuisance, and I have nothing
to do with that; but section 92 is not so innocent as it looks. I see a
copy of the Civil Procedure Code before me, and I will just read to the
House that particular section and leave it to the Honourable Members
to judge whether this measure is of a highly controversial nature or not,
however innocent looking it may appear to ge. Section 92 runs as follows :

“In the case of any alleged breach of any express or constructive trust created for
public - pur, of a charitable or religious nature, or where the direction of the
Court is mmed necesmary for the administration of any such trust, the Advocate
General, or two or more persons having an interest in the trust and having obtained
the consent in writing of the Advocate General, may institute a suit, whether conten-
tious or not, in the principal Civil Court of original jurisdiction or in any otner
Court empowered in that behalf by the Local Government within the local limits of
whose jurisdiction the whole or any part of the subject-matter of the trust is sitnate
to obtain a decree—

(a) removing any trustee;

(6) appointing a new trustee;

(c) vesting any property in a trustee;

() directing accounts and inquiries;

(¢) declaring what proportion of the trust-property or of the interest thereir
shall be allocated to any particular object of the trust;

(f) authorising the whole or any part of the trust property, to be let, sold, mort-
gaged or exchanged ;

(g) granting such further or other relief as the nature of the case may ve. etc.,
etc.”’

I do not think I need read out the remaining portion of the section. I
think I have already satisfied the House by reading out the section how
controversial this Bill is. Who is going to decide whether a trust is for a
public purpose, whether it is of a charitable or religious nature, and other
intricate questions when the decree involves such important matters as
the removnl of the trustee or the sale or mortgage of trust property? For
that reason a check has been provided in order to stop reckless and harassing
litigation, in the shape of the consent of the Advocate General being
required or of two or more persons having an interest in the trust property.
Now, so far as the Presidency towns are concerned where there is an Advo-
cate General the consent of the Advocate General is sufficient. This Bill
does not affect the authority of the Advocate General, nor does the
-Privy Council judgment affect it. The authority which is affected by
the Bill is that where the Collector is required to give sanction. M-
learned friend Sir Lancelot Graham remarked that all High Courts share
in that error, namely, in the error of thinking that no special sanction is
necessarv in“each case by the Collector. Weli, the object of that provi-
-sion of the Bill is quite obvious to those who are familier with the history
of the legislation when sectien 92 was introduecd in the Act of 1908. The

C
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Legislature deliberately made a distinction between the Advocate General
and the Collector. So far as the Advocate General, who is an officer of the
Crown, is concerned, no special authority in every case was required; but
where the Collector is concerned, special authority is required. It may
be that for the Collectors who happen to be District officers heavily burden-
ed with work, and more so in these days of unrest and political disturb-
ance, who are very fond of outdoor life, and are too busy with their
tennis and other social amenities to find time to apply their mind to each
particular case Government thought that a general sanction as proposed in
this Bill was quite enough. ’

Now, what does the Bill propose to do? The Bill proposes to undo’
what the Privy Council has done. For years and years since 1908, all the
High Courts of India have shared in an error, to use the language of my
friend Sir Lancelot Graham. Now, the error has been pointed to them
by the Privy Council, the highest Court of appeal in the Empire. Now,
what does the Bill propose to do? To render that judgment infructuous
in the name of public interest. Really, there is no such public interest
involved in this measure. It is the interest of a particular individual. 1
have taken the trouble of reading the debates in the Council of State, and
1 find there is nothing stated excepting a reference to the section, and
the Honourable the Law Member in the short space of five minutes had
the Bill passed there including a congratulatory speech from the Honour-
able Mr. Basu. I find from this debate, the real reason for bringing for-
ward this legislation before this House. It is, as I said, a wolf in sheep's
clothing or perhaps it is a sheep in wolf's clothing. It is virtually & non-
official Bill which has been brought forward in the garb of an official Bill
and fathered upon Sir Lancelot Graham who repudiates the paternity
of the child. The Honourable Mr. Bijoy Kumar Basu says:

“8ir, I congratulate the Honourable the Law Member for having brought ihis
Bill, because there are a large number of suits which are pending in various provinoes,
which will be affected, as explained by the Honourable the Law Member, if this
Bill is not passed into law. One of these suits is pending in my province—I mean
the Tarakeshwar Temple suit,—and only this morning I read in ﬂ{e papers that in a
pending appeal in that snit application has been made in the Calcutta High Court
-to have the suit dismissed on this very ground, and the date that has been fixed
for the hearing of that application is 18th April. I only hope, 8ir, that this Bili
will be passed daring this session, so that snits of that nature might not he dis-
missed for no fault of the partiés. I have still more to congratulate Government,
because they have so promptly taken up the suggestion which I am proud to say
was made to them from a non-official source for a Bill of this kind; I believe as a

matter of fact a draft non-official bill was sent up to Goverament by the
Tepresentative of Calcutta in the Legislative Assembly—Mr. Charu Chandra Biswas......

Manv Honourable Members may not know much about this temple of
Tarakeshwar. It is a veritable Somnath in Bengal, and it attracted the
attention of many an invader and conqueror from the North and it could
not escape the eagle eye of the Congress. The temple was about to be
demolished, as Mr. Biswas is aware, when the Swaraj movement was at
its height and the Satyagraha commander-in-chief led the siece to that
temple. After a time peace terms were proposed bv the Swarajist T.eader
and there was every probability of a peaceful settlement. But for reasons
better known to Mr. Biswas and perhaps alsn to Mr. 8. O. Mitra the peace
efforts failed. T leave them to complete the history, the genesis of thig
litigation, if they care to do s0. T leave it deliberately incomplete at this
stage. Any way, my point is this. T hope T have made it sufficiently
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«clear that this Bill is of a highly controversial character. By way of con-
trast, may I refer to & Bill with which you must be very familiar, namely,
the Wakf Validating Act? If I am not mistaken, in 1905 or thereabouts
the Privy Council upset the Muslim law on the subject of waafs and in the
«case of Abul Fata v. Mussomay Dhur Chaudhury the Privy Council went out
of their way to impose their own views regarding what a public charitable
trust should be, in Muslim law. The Muslim community suffered long as
a result of that judgment. There was a good deal of agitation, yet it was
only in 1913, years after the judgment had been passed, that Mr. Jinnah
succeeded in having his Wakf Validating Act passed through the old Impe-
rial Legislative Council, and that also in the teeth of opposition. It was
subsequently found that that Bill had to a certain extent defeated its own
object because it was held that it had no retrospective effect, and it was
only in 1929 that a Wakf Validating Bill was introduced by my Honour-
able friend Mr. A. H. Ghuznavi and it took a year or two vears to b®
passed in this Assembly.

My Honourable friend the Law Member himself carefully went through
the clauses when the Bill was before the Select Committee, balanced the
pros and cons, the advantages and disadvantages of giving retrospective
offect. Now, why all this indecent haste? We have been deprived, by the
method of having this Bill passed by the Council of State, of having the
‘public opinion elicited on it, and if to-day you rush through this Bill the
public will not get the benefit at all of expressing its views on this
measure. After all, what are you going to do? As a matter of fact,
1 consider this Bill to be highly reprehensible because in the interests of
certain individuals you are introducing this Bill. Wherein lies the hard-
'ship? There is no hardship at all. Every day the courts of law dismiss
‘cases on some legal point or other, and if suits are liable to be dismissed
it will give a sort of opportunity to the litigants to setle the cases out of
court. The Privy Council says and rightly says that special sanction
must be given in each case and you wani by this legislation to undo
what the Privy Council wants to be done. The Collector mayv have been
busy with the no-rent camnpaign in the United Provinces; he has not had
time at all to go through the papers, or he may be very busy with the ter-
rorist movement in Bengal round about Tarakeshwar and so on. And he
has only to give formal sanction. I see in this House the vision of an
ex-Collector with#h whose jurisdiction the Tarakeshwar temple is situated.
He may have probably given his sanction, and the sanction stands ten
Jears ago or many vears ago—given for political reasons it mav be. in
order to defeat the Swarajist machinations to loot the temple and fill their
coffers with the spoils to carrv on the great campaign of Swaraj and
freedom. What reasons actuated him we do not know. Any way, vou
now seek to keep that sanction alive. T wish the Honourable the Mover of
this mot:?n had at least placed before us the Privy Council judgment and
given us ‘the reason whyv the Privv Council judges made a distinction
between the Advocate General and the Collector. (An Homourable Mem-
ber: ‘“He cited a case.’”’) He did not give the reasons. Very well, Sir.
These are my reasons for moving my motion. )

Diwan Bal‘lvu!nr Harbilas Sarda (Ajmer-Merwara: General): T rise to
support the motion of mv Honourahle friend Sir Lancelot Graham. The
ob)eqt of the Bill is simplv this. Up to this time Government used to
eppoint the Collectors of districts to exercise the powers of the Advocate

¢ 2
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General by general order, and whenever any suit was filed in which the per-
mission of the Advocate Generul was required, the Collector used to give
permission. The Privy Council have now said that in every case that the
Advocate General’s consent is necessary, the Government should invest
the Collector with the power of the Advocate General to give such permis-
sion. We are not concerned in this Bill with the principles on which the
‘Ccllector gives permission. The only question is whether the Collector
should be appointed to give permission in each suit, or whether he can be
given a general power to do so by the Government. No principle of law
and no important issue is involved in thig Bill. Whether a Collector is.
empowered in each case to give his consent or whether he is empowerod
generally to give his consent to these suits, makes absolutelv no differ-
ence so far as the principles on which the Collector exercises his judgment
to give his consent for the institution of a suit are concerned. And that is
the really important point. Owing to a certain decision of the Privy
Council, certain suits have been invalidated, not because there was anv
question of law involved. but because any law was broken. That being
so, it is inflicting unnecessary hardship on people if vou invalidate their
suits and place them in a position to have undergone all that expense for
nothing and institute fresh suits. 1 have carefully considered the matter
and I do not see that there is any real objection or any matter of con-
troversy with regard to the consideration of this Bill. T therefore support
it.

Mr. B. Dag (Orissa Division: Non-Muhammadan): I rise to support
the motion moved by my Honourable friend Sir Abdullah Suhrawardy. 1
thinl}‘;{‘ that this is a piece of legislation which, had the Governmment moved
at aW earlier stage of the session. this House-would have seen to it that
it was circulated for public opinion. So, the Government passed it through
the Council of State and then thev brought it here. This Bill I consider
is a complete encroachment on the constitutional right of thir House. 1f
my Honourable friend Sir Lancelot Graham wanted this Bill to be rassed
o hastilv, I understand that he drafted 11 or 12 Ordinances, and why did:
he not draft an Ordmance to invalidate all the judgments of the Judges.
in Bengal and why should he follow this procedure? That would have:
been quite fair. Why should they ask us to condone the action of the
Tocal Government of Bengal and may be of other Loeal Governments. and'
also to condone the action of the Advocate General of Bengal and those
of other provinces, who are the legal advisers to Government? Whv did
“they not point out to the Local Governments the mistakes that are taking
place? Whenever we ask a short notice question about anything, the case
18 sub judice. and this House should not interfere with the course of law.
To-day we are asked to give retrospective effect and invalidate the judg-
ments given by certain judges during the last six months. Why should we:
do that? My Honourable friend Sir Lancelot Graham knows that we have-
no respect for the svetem of British administeation . . . . .

Mr. B. V. Jadhav (Bombay Central Division: Non-Muhammadan
?’urgﬂ): Pfave vou respect for the administration of temple grants hyv the
Shebaits? ’

Mr. B. D.u: T am not concerned with the merits of the case: I am onlv
concerned with the constitutional aspect that is involved in thiz Bill.
There are eminent lawvers on both sides, and T hope that my esteemed
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.and learned friend Sir Abdur Rahim will rise and expound the law that is
involved in this Bill. We have still a little respect left for British justice. 1

3 understand from my friend Sir Abdulla Suhrawardy that the

i Bengal Government have been. committing errors for years and
vears and you now come up before the Legislature asking them to regularise
the action of the Bengal Government and other Governments in connec-
tion with pending cuses. You want to go back and annul the judgments
of the last six months. That is an encroachment on the liberty of the
judiciary and on the liberty of the House and this Hopse should not be a
party to it. It would ask respectfully my friend Sir lot Graham to
withdraw this Bill and draw up an Ordinance, as he has drafted so many
Ordinances. On this ground I whole-heartedly support the motion of
postponement of consideration till the September Session. In the mean-
while if an Ordinance is passed, we will take no responsibility. Let them
come up in September and the House will be full then and the Bill can be
discussed in all its aspeots.

Mr. C. 0. Biswas (Calcutta: Non-Muhammadan Urban): 1 am not at
all surprised to find my Honourable friend Sir Abdulla Suhrawardy speak
in the manner he did. It is quite a long time since my friend bade his
final good-bye to the High Court. If my friend had only taken-the
trouble to go through the Privy Council judgment and the provisions of
this Bill, he would not have felt so shocked at all. I venture to submit
that it is not at all a controversial measure, and 1 shall satisfy the House
that it is not so. It is a very simple and harmless measure, nevertheless
very necessary. What is the position which has been created by the
decision of the Privv Council? Sections 91 and 92 of the Code of Civil
Procedure refer to two classes of suits, suite relating to public nuisances
aind suits relating to public charitable trusts. Such suits may be brought
cither by the Advocate General himself in the Presidency towns, acting
on behalf of the public or by two or more persons with the consent of the
Advocate General. That is the provision. The whole idea is that these
suits being suits instituted in the public interest require very careful consi-
deration before they are launched, and that is why the consent of the
Advocate General is required. Section 93 of the Code then goes on to
provide for such suits outside the Presidency towns, that is, suits in the
moffusil. The Advocate General is not functioning there, but that is no
reason whyv people residing in the moffusil should be deprived of this
remedy. Section 93 accordingly provides that outside the limits of the
-riginal jurisdiction of the High Courts, the Collector or some other
special officer whom the Government may appomt in this behalf may
+xercise the powers which may be exercised in Presidency towns by the
Advocate Genernl. That section further goes on to lay down that before
the Collector or the special officer who may be appointed in this behalf
may exercise such powers, the Collector or such special officer must have
the previous sanction of the Local Government. As my Honourable
friend Diwan Bahadur Harbilas Sarda very clearly pointed out, this
previous sanction of the Local Government is required. not as to whether
the suit should be brought, but merely as to whether the Collector or
-«other officer should exercise the powers of the Advocate General. That
is all. That previous sanction is not given upon a consideration of the
facts of any particular case. The duty of examining the facts of any
particular case is cast upon the Collector or the special officer. Govern-
ment merely gives sanction to the Collector or the other officer to exer-
ciee the powers of the Advocate General. I shall place before you the
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termis of a notification under this section which was published by the
Government of Bengal, and I believe that notifications in similar terms
have been published in other provinces also. This notification purports
to authorise the Collector and other officers to act under this section. It
reads :

“In exercise of the power conferred by section 83 of the Code of Civil Procedure,
1908, the Governor in Council is pleased hereby to sanction the exercise of the powers
conferred by sections 81 and 92 of that Code m the Advocate General by the
Coliectors and Deputy Commissioners in the Presidency Division, excluding the town
of Calcutta, Burdwan Division and the district of Darjeeling within the limits of.
their respective districts.”

The view which had all along been held was that a notification in such
general terms was sufficient to convey the sanction required by section
93. For the first time last year their Lordships of the Judicial Committee,
upon an objection raised for the first time in the Privy Council, were,
however, pleased to hold that this previous sanetion of the Local Govern-
ment must be obtained specifically in respect.of every individual suit, and
a suit instituted under the authority of a notification in such general
terms must consequently fail on that technmical ground, That is the
position. The object of this Bill is not to undo the Privy Council, not to
reverse the judgment of their Lordships so far as the future is concerned.
So far as suits which may be instituted hereafter are concerned, the inter-
pretation which has been adopted by the Privy Counecil will stand. But
it so happens that if something is not done &0 save pendng suits, the
result will be that plaintiffs, who have brought such suits through no
fault of their own, will be put to considerable hagdship. And who are
the plaintiffs in such cases? Not persens who bgve anything to gain, but
very much to lose indeed, if they fail—persong who act from a sense of
public duty. Ail these suits are'now threatemed with dismissal, if the new
rrocedure now held by the Privy Council;gs necessary is applied. The
question is whether or not we here, aghing as representatives of the
rublic, will stand by those who from a:sheer sense of public duty have
thus come forward to protect and rescue the public endowments?

Mr. B. Das: Do not the lawyers charge fees for these cases?

Mr. C. O. Biswas: The lawyers unfortunately charge fees for these
cases, and they have got to be paid by these people, who are, however, not
deterred by that consideration from coming forward as plaintiffs. If
they lose, they have got to pay the costs. On the other hand, if you
allow these suits to be dismissed on this technical ground, who are the
people who thrive as a consequence? Those who have been charged with
raaladministration and mismanagement of these public funds, and in
some cases also found guilty by the judgment of at least one competent
Court.

Sir, I amn not ashamed of declaring for the information of my Honour-
able friend that it was my privilege, after I read this judgment of the:
Privy Council, to invite the immediate attention of Government to the
serious situation created by that decision in respect of pending suits, and
1 went further. I also gave notice of a private Bill. Unfortunately the
time was so short that a private Bill would have had no chance of going
through in this session. Therefore, Sir, I suggested that an official Bil}
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raight be introduced, and I acknowledge with gratitude that Government
have come forward with such readiness in response to what I believe is a
public demand. (Hear, hear.) Tha reason why a Bill was moved i the
Council of State was that there was no time to bring it forward here. 1t
is very important that this Bill must be passed in this session, and I will
explain why. In most of these pending suits there have been receivers
appointed,—receivers who have taken charge of these trust properties;
the receivers have been making collections, they have large funds in their
hands, and those who are defendants in these suits—the managers of these
endowments—naturally do not like that the management should have
been taken away from them and placed in other hands.” Now many of
these suits have been pending in appeal courts, but the receivers continue
all the same. I know ome particular suit in which the receiver has about
3 lakhs of rupees in his hands. Suppose we allow this Bill to stand over.
What is the consequence? The mover has read out from a speech made
Ly an Honoursble Member in the other House from which I gather that
the 18th April is the day fixed by the High Court for the hearing of an
application in connection with a pending appeal in such a case in the
Calcutta High Court. That application is that by reason of this Privy
Council judgment, that suit should be struck out. If this Bill is not
passed, that application is sure to succeed, because the judgment of the
Privy Council, unless it is reversed or modified by the Indian Legislature,
in binding upon all courts, and the High Court must therefore give effect
thereto and dismiss the suit. The result of such a dismissal will be
that the receiver will stand discharged. Then all these 3 lakhs of rupees
which the receiver has got in his hands will disappear into the pockets
of certain people. My friend over there says, ‘‘Wait till September, allow
the Bill to be postponed till the September Session, and the Bill provides
that within six months you can take steps to revive the suit’’. Suppose
the suit is revived within six months after September then this money
which in the meantime will have disappeared will never be found again;
and not merely that, during the intervening months, more funds will have
been colleected, and more funds will have found their way into pockets
where they should never go. . It is because Government are so anxious
to avert such a result, such a public calamity, I should say, in respect of
public trusts and charities, that they have brought forward this Bill, and
they deserve all the thanks of this House. (Hear, hear.)

Sir, my friend need not be apprehensive. I am neither a wolf nor a
sheep. Nothing of the kind. On the other hand, my friend has tried.
with all the dexterity which anyone who has been detached for a long time
from courts can command, to draw a very lurid picture of the controversial
eharacter of this Bill. He has, for instance, read out section 92. Now
what. has that got to do with this Bill, Heaven alone knows. We are
ooncernéd only with the question whether pending suits should be allowed
to be hit because the Privy Council have now held that the sanction
required under section 93 must be given specially for each suit, and not in
general terms. My friend, Mr. B. Das, raises a controversial issue. What
is that big issue, I for the life of me have been unable to comprehend. I
think he says that this House was not given the opportunity to consider
the Bill in fhe initial stage; in other words, that this House has been
deprived of the opportunity of delaying its passage more and more! As
the Bill was moved in the Council of State, a motion for circulation would
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of gpurse not be accepted here. If the Bill had come before this House
first, my friend would probably have had the chance to move such a
dlla,tor.y motion. That cannot be done now. Sir, I really do not see why
we should be anxious to adopt any such tactics here, that can only produce
one impression on the public mind—the impression that we are interested
in stifling suits which have it for their object the purification of these
public trusts.

Sir Abdur Rahim (Calcutta and Suburbs: Muhammadan Urban):
Mr. President, this measure involves an extremely serious constitutional
issue. My learned friend, Mr, Biswas, asked what that constitutional
issue was. I will tell the House in very few words what that issue is.
.The Privy Council have decided a certain appeal on the question whether
the sanction granted in a suit under section 98 of the Civil Procedure Code
was valid or not. It has decided that according to the correct interpr:ta-
tion of the law, that suit had not the sanction that the law required. I
do not think that it is the position of the Government that the decision of
the Privy Council is wrong. I understand that that is not the position of
the Government, and I shall proceed on that basis. I shall proceed on
the basis, therefore, that the decision of the Privy Council on the question
of law involyed was correct. If that interpretation of the law was correct,
then all suits that have been filed hitherto on the wrong interpretation of
the law have to be dismissed; and it is a .matter of everyday occurrence
in court #hat suite that are filed without having conformed to the require-
ments of law in certain respects are liable to be dismissed, and many a
suit is dismissed every day on that ground as the Honourable the Law
Member and other lawyers in this House know very well. Now, then,
what is this Legislature asked to do? What are we asked to do? Not to
say that the decision of the Privy Council is wrong. We ¢annot say that.
We are asked to say that that decision, that that interpretation of the law
must not be applied to the suits which have already been filed contrary to
that interpretation of the law. Does it not really come to the same
thing,—that you are validating suits which according to the correct inter-
pretation of the law were not validly filed, that is to say, in filing it the
provisions of the law had not been complied with. Is that the function
of the Legislature? The function of the Legislature is to pase a law and
to leave entirely to the courts the interpretation of that law and the appli-
cation of that law to particular cases. If this Legislature were to interfere
because in th.p opinion of the Government or of certain Members of this
House a certain interpretation of the law is wrong or should not be enforced,
where is the matter to end? We should be usurping the functions of the
courts, which T submit, with all respect to the House, this House has not
got the machinery and is not in a position to perform. It is a function
which can be performed properly only by the courts and by the courts alone.
As a matter of fact in cases which are dJsposed of on what are called
technical interpretations of the law, hardship is caused to litigants. That
happens every day. But I have never heard that that is any ground for
coming forward with a Bill, with a legislative measure, in order to relieve
those litigants, because owing to the wrong advice given by their lawyers,
they lost their suits. If the decision of the Privy Council is right in this
case—and T maintain it is right—and as they oomf out this decision of
theirs foliows an earlier decision, then in that case what we are asked to



THE PUBLIO SUITS VALIDATION BILL. 2943

do is to say that the litigants who succeeded in the lower or appellate
courts should be deprived of their success by a measure passed by this
House. The position which 1 tuke it the Government will nct dispute is
this; that this Legislative Assembly has nothing whatever to do with the
interpretation of the law. 1f this Assembly finds that a certain law as
authoritatively interpreted by the courts is not in the interests of the public
then it ean change the law. That is a perfectly legitimate function of the
legislature but to go further and give it retrospective effect in the manner
proposed by this Bill is undoubtedly wrong and it is a very serious mattes
which I submit the Government ought to take into consideration.

Having regard to the procedure that has been adopted in this case, the
Rill was not circulated and cannot be circulated now for eliciting public
-opinion. In all cases which are instituted in the courts, there are two
parties and surely it is not right on the part of Government because certain
parties have lost in the courts or are likely to lose to come forward and
support them here and get the Bill passed in order to enable them to
succeed. This is a very serious aspect of the position that has been
created. I do not know whether the Honourable the Law Member has got
any precedents for a Bill of this nature. The Wagqf Bill which has been
cited by an Honourable Member of this House reallv has no bearing on
this case. The Waqf Validating Bill purported to validate certain acts of
parties, certain acts which theyv are allowed to do, not suitse. That is a
very different mutter altogether. The Wagqf Validating Act, 1 think.
enacts that waqfs that had been created by parties before the passing of
the Waqf Act relating to waqfs in favour of the waqfs’ descendants, that
in those cases, the waqf should be held to be valid, but the legislature was
careful and rightly careful to see that any rights acquired by other parties
in the property in the meantime would not be affected. Here, we should
not be advancing any such cases. Here suits have been filed, some partiey
have lost, may be on a technical objection, that is to say, purely legal objec-
tion but why should we interfere in their favour? If we do that, I should
like to know where we are to end. We should be turning this Legislative
‘Assembly into another court, a court which is to sit in judgment even on
the Privy Council. Surely, the Honourable the Law Member will not con-
tend that and T am sure he will not countenance the position which leads
to that effect.

I should like the Government to reconsider ite position so far as this
Bill is concerned and at least postpone its consideration to the September
SBession. That is the least they can do. There may be some cases which
may be adversely affected, some causes may be lost, a position which can-
not be helped. We lmow the courts sometimes do take a wrong view of
law, sometimes the Privy  Council itself finds it necessary, though in a
somewhat disguised form, to amend its own pervious interpretation of law,
but that iy a matter which cannot be helped. It is a matter of evervday
oocurreice. The position which Government ought to take up is that at
least thev should not hurry with this Bill but consult the High Courts,
consult the Local Governments and consult public opinion before they
proceed any further with this measure. As I have said there are alway;
two parties to a litigation, the one party has lost and the other has won.
We ought not to interfere because we think the party which won ought
not to have“won. This is a serious matter which Government ought to
consider and we ought not to set a precedent of this nsture, because once
you do it, you really do not know what cases will not be brought up here.
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Parties losing their case in courts will bring a Bill of this nature and thas
would be an intolerable position. I hope again that the Government will
reconsider its position.

The Honourable Sir Brojendra Mitter (Law Member): 1 have listened
to my Honourable friend Sir Abdur Rahim with great interest, and if I
agree with him in any respect, it is on one point only, namely, that this
is a serious matter. I will go further and say that this is a very urgent
matter and not merely serious. As regards the other points, I am sorry
I find myself in disagreement with him, He has treated suits on public
charities as if they are suits between two private individuals. My Honour-
able friend Sir Abdur Rahim knows, probably better than anybody else in
this House, that the Crown is the protector of public charities and suits
between two private individuals are of an entirely different nature from
suits relating to a public charity. Therefore when my Honourable friend
said . . . .

Sir Abdur Rahim: Why does not the advocate General or some other
Government official institute such a suit?

The Honourable Sir Brojendra Mitter: My Honourable friend said that
Government by bringing in this Bill was helping one of the parties to
succeed, that it was helping the plaintiffs to succeed. I do not admit thaé
we are helping anvbody to succeed. We are only giving the plaintiffs a
chance to succeed and if the plaintiffs do succeed then public charities are
rescued from fraudulent trustees. This is the effect of plaintiffs succeeding
in suits under section 92. No Government should be ashamed of protect-
ing public charities against fradulent trustees, but I disclaim the impute-
tion that we are helping any of the parties to succeed in the sense of
helping any private interest. We are merely helping the plaintiffs in
restoring to them the chance of which they have been deprived by the
Privy Council judgment for no fault of their own. That is all that we are

doing.

Sir, as regards the genesis of the Bill my friend Sir Abdulla Suhrawardy
seemed to be somewhat nervous. In order that there may be no mis-
apprelginision 1 will tell this House exactly what the genesiv of the Bill
was. 77

Sir Abdulla Suhrawardy: I did not say so. It was the Secretary of the
Honourable the Law Member, Sir Lancelot Grabam, who said that, the
begetters of the Bill sit on the Opposition Benches.

The Honourable Sir Brojendra Mitter: I will tell the House quite frankly
the genesis of this Bill. As soon as the Privy Council judgment wae
published, I received a large number of telegrams, letters and representa-
tions from various parts of the country pointing out that by reason of this
judgment hundreds of suity stood liable to be dismissed. What was
to be done? When I was considering this matter a private Bill was sent
by my friend Mr. Biswas and he wanted to introduce the Bill in this
House. I considered that Bill also. I found that it required some revi-
sion in the drafting and I also found that if a private Bill were introduced
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there was no time for the Bill going through the Legislature this session.
And therefore I thought that in the interest of the general public,—not in
the interest of this litigant or that litigant,—but in the interest of the
general public and, in the interest of public charities of which the Crown
was the protector, a measure like this was necessary, to save pending suite
from dismissal which was inevitable. Therefore I introduced a Government
Bill. For the sake of convenience I introduced it in the Council of State
instead of bringing it up here in the first instance. That, 8ir, is the genesis
of the Bill. There is no secrecy about it; a large number of representa-
tions came to me and a Member, an elected Member, did send in a Bill.
But I took it upon myself because I was convinced of the urgency of the

matter.
Mr. B. Das: Why don’t you postpone it till September?

The Honourable Sir Brojendra Mitter: I tell you why. Then all
the mischief will have been done. One instance has been given by my
friend Mr. Biswas. All lawyer Members of this House know that when-
ever a suit of this kind is instituted, it is immediately followed up by
an application for a receiver and acts of maladministration by fraudulent
trustees are alleged. They are investigated and if the court is satisfied
that a prima facie case has been made out a receiver is appointed as a
matter of course. As soon as the receiver is appointed, he takes charge
of all the assets of the charitable foundation. He not. only takes charge
of the assets, but he collects current income. The result is that the
alleged fraudulent trustee is out of it for the time being. Now, if this
measure is not passed in this session what will happen is this; applica-
tions will be made in every pending suit by the defendant that by reason
of the Privy Council decision,—they will take no account of a Bill being
pending in the Legislature,—the suit is liable to be dismissed. The
courts will have no option but to dismiss these suits; all the receivers
will be ipso facto discharged and all the monies which are in the hands
of the receivers will have to be made over to the fraudulent trustees.
That will be the effect of postponing the Bill and that is precisely the:
mischief which we want to prevent. )

Sir Abdur Rahim: Why do vou call them fradulent when nothing
has been proved?

The Honourable Sir Brojendra Mitter: Sir Abdur Rahim has been a
Judge for many vears and he will bear me out when I say that no
receiver is appointed unless a prima facie case is made out; and in these
cases of public charity the prima facie case which has to be made out is
that the trustee has been guilty of fraud or breaches of trust. That
})eing 80, whenever vou find in these cases a receiver appointed, there
i8 a prima facie case of fraud or breaches of trust which bas been made
out to the satisfaction of the court. And. it is in order to prevent monies
which are now in the hands of receivers falling into the hands of
fraudulent trustees that it is urgently necessary that no time should be
lost in passing this measure.

. So, my first point is this. Sir Abdur Rahim is under a misapprehen-
sion when he thinks that suits under section 92 are like ordinary suits
between two private individuals. These are suits of a different “nature
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in whieh the Crown has a vital interest ag the protector of public charities.
Seecondly, the urgency of the mweasure is to prevent monies belonging to
public endowments and public charities being frittered away by people
against whom serious allegations have been made; because, without
serious allegations no suit is maintainable under section 92.

Sir Abdur Rahim's next point is that by entertaining this meuasure
the Legislature is usurping the functions of the court. Sir, 1 submit
it is doing nothing of the sort. The Legislature is not called upon to
pronounce upon the merits of any suit. It is concerned only with a matter
of procedure, a procedure of which Government and all the courts in this-
country had taken one particular view for the last half century or more.
That view of the procedure is now declared by the Privy Council to be
wrong. For no fault of anybody but for simply following a procedure,
which was honestly believed to be the correct procedure and which all
the courts in this country had pronounced to be the correct procedure,
numerous pending suits are threatened with dismissal. 1f the Legislature,
in conditions like this and without going into the merits of any case,
gives relief to this large body of plaintiffs, that is not usurping the functions
oi the court. The primary function of the court is to adjudicate upon
the merits. ’

Sir Abdur Rahim: Not on questions of procedure?

The Honourable Sir Brojendra Mitter: 1 said the primary function
of the court is to adjudicate upon the merits. The preliminary function
is to see that the correct procedure is followed. If the Privy Council
judgment had not been made, all the courts would have said that in
these cases the correct procedure had been followed: We are now
confronted with the Privy Council judgment which has intervened. What
we had considered to be the correct procedure now turns out to be the
wrong procedure. In these circumstances it is, 1 submit, the duty of
the Legislature to come “to the rescue of the aggrieved people. who for
no fault of their own and after having spent money and time for the
sake of protecting public charities, now find themselves threatened with
dismissal of their suits. That being so. it is peculiarly the function of
the Legislature to step in and give relief to these plaintiffs. That is not
asurping the function of the courts. We are giving relief against the
consequences of the Privy Council decision only in the pending cases.

These are all the points which have been made. I submit that this is
not merely a serious matter,—hundreds of suits are pending all over the
<country,—but it is an urgent matter. If this mmeasure, which we consider
to be a beneficent and necessary measure, is to be effective at all, it
ought to be passed by this Legislature and today if possible.

Mr. 0. 8. Ranga Iyer (Rohilkund and Kumaon Divisions: Non-Muham-
madan Rural): Sir, the Honourable the Law Member and the Honourable
the Leader of the Independent Party, who are certainly two old legal
Inminaries in this House, have presented to this House both sides of
the shield asking the laymen to judge for themselves. Sir, the Law
Member’s force of reasoning, I must admit, has dimmed Sir Abdur
Rahim’s lustre of eloquence. Coming to the argument of my friend,
Mr. B. Das, T must certainly say that Mr. Das very rightly stood for



1HE PUBLIC SUITS VALIDATION BILL. 2047

the supremucy of this House over the Council of State, and my friend,
the Honourable Sir Lancelot Graham, by bringing down this Bill from
the Upper House to the Lower House hus acknowledged that supremacy.
As that Upper House exists and the law permits that a measure could
be brought down from the Upper House to the Lower House to give
the final stamp of approval, 1 do not think anything unconstitutional has
been attempted or illegal perpetrated. So far as procrastination of this.
particular Bill is concerned, quickness of decision has always been con-
sidered to be a virtue of the legislators, whether in this country or in
any other country ; and the very fact that this matter has been discussed in
the Council of State—and the discussion in the Coufiit of State was not
conducted in camera— ought to be sufficient justification for proceeding
with the Bill, now that the matter has been before the public for a
sufficienfly.-long time for the Members of the House to form an opinion
for themselves. “{ am not an advocate for absentee lawvers on this side-
of the House. Members of the Legislature, if they are not sufficiently
interested in matters coming before the ILegislature and are therefore
absent. are responsjble for their absence and those who are present cannot
abdicate their duty. I need not emphasise the urgency of the matter
so lucidly and clearly put by the Honourable the Law Member. All that
1 need sav is that my party leaves it an open question while lawyers
on my side who are present are on the side of the Honourable the Law
Member.

Dr. Ziauddin Ahmad (United Provinces Southern Division: Muham-
madan Rural): Sir. I was rather surprised at the speech delivered by my
Honourable friend, Mr. Ranga Iver. I thought he would always fight for
the troe interests of the Assembly and for justice. But recently he has
put on a new mantie and he opposes anvthing sensible, reasonable, or any-
thing which emanates from the party to which he does not belong. I
really do not know. . . .

Mr. President: Will the Honourable Member speak to the motion?

Dr. Ziauddin Ahmad: T am just coming to the motien. One thing I
1o not understand very clearly is this; here was a private Bill of a certain.
individual and the Law Member took it upon himself to make it a Govern-
ment Bill: he did not stop there; he went further and instead of present-
ing the Bill before this House he went first to the Council of State and
brought it down here from that place. T think this reverse process really
showed the wenkness of the case, because had he reallv considered it a
strong case he would have come to the T.egislative Assembly first. T amr
myself not a lawver; but the way in which this Bill has been piloted, first
ss a private Bill, then made into a Government Bill and then taken
straight to the Council of State, where any Bill can be carried with certainty,
shows the weakness of the whole case. There is one thing which is certain;
and that is that any Bill which is brought before the Council of State 1s
as certain to be carried as two and two make four. In the case of the
Assembly now. on account of the change of attitude which the Leader
of the Opposition has adopted. T say the Government are now mathe-
maticallv sure to earrv anv Bill in the Assemblv. but til} recently the Gov-
ernment w¥re not sure of this position. Tt was clearlv pointed nut by the
Teader of the Independent Party that the Government ought not reallv
to interfere in a matter Kke this. Tt iz really the function of the court :
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and if we begin to legislate in this manner, it may be for the interests of
individuals or of a particular party, I think we do not know where we
will land ourselves. The Honourable the Law Member came out as a cham-
pion of endowments. I wish he would support and present a Bill about
endowments in general and take possession of all endowments in the

country
The Honourable Sir Brojendra Mitter: I wish I could.

Dr. Ziauddin Ahmad: Sir. we have examples of other countries which
have taken direct charge of all the endowments, they are administered by
the State departments. If he is really a great champion of the endowments
and I am sure that he is, he will certainly bring forward a Bill and if he
does s0o I can understand his position and I promise full support. He will
certainly be able to carry it in the House. But to interfere in the
administration of trusts simply under the excuse that he has brought for-
ward shows the weakness of the method he has adopted and that his whole
case is very weak. “

Mr. B. V. Jadhav: Sir, ]| am really surprised to see that there has
been so much opposition to this innocent Bill. 1t is well known that
trustees ¢f Hindu temples have turned themselves into absolute owners
.and have been doing anything they like with the trust property; and as the

«British Government have been rather indifferent to these things, these
persons have been left to enjoy the /pubpety as if it was their own. The
Civil Procedure Code makes provighéii':for calling these shebaits or trustees
before the court and asking theehto show that they have been adminis-
tering the trust properly. But the procedure laid down has been a very
difficult one and a very expensive one, and unless in very urgent cases, or
unless the property is very big, nobody gemerally thinks of instituting a
suit. But the gravity of the situation 18 shown by the fact that, in spite
-of these diificulties, 80 many cases have been pending before the courts
all over the country; and it is quite necessary in the interests of justice that
-these cases should continue to go on, and the wrongful persons or those
who have committed breaches of trust should be brought to book. If this
bil] is not passed all these persons will be wrongfully benefited and there-
fore great injustice will be done. My friend, Dr. Ziauddin Ahmad, asked
why. Government were not taking these trusts under their own manage-
ment. He cited the instance of a foreign country which was managing its
own trusts and perhaps he had the Soviet Government in Russia in view.
I wish to inform him that in the State of Mysore, a Muzrai department
has been established and is managing all these public trusts; and in the
small 'State‘of Kolhapur the same thing is going on. So the Hindu Princes
are.quite alive to the necessity of managing these religious trusts in order
to carrv out the intentions of the original donors: and T may also state
here that the Government of Madras since the reforms have had a
Bill passed there and they are managinz the endowments of the Hindu
trusts also to the benefit of the general public; and the so-called trustees
are there brought under check, and that was done by the ministry of the
Justice Party. So I whole-heartedly support this Bill and oppbse the
motion of adjournment. ’

Severa! Bonqnnble Members: The question may now be put,
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Mr. President: I accept the closure. The question is that the question
3¢ now put.

The motion was adopted.

’

Sir Lancelot Graham: Sir, 1 have very few remarks to offer at this
stage. Firstly, 1 should like to thank those

.....

Mr. B. 0. Mitra: On a point of order, Bir. The motion before the

House is that this matter be postponed till the next S'\m]a Session. Is
that carried?

1
Mr. President (The Honourable Sir Ibrahin Rahimtoola): No, No; it is
the amendment that is now being debated. The whole question has been

allowed to be debated to save time. The motion for postponement will be
put to the House after the reply has been given.

Sir Lancelot Graham: I understand, Sir, that I am to reply both on
the motion for postponement and . . . .

Mr. President: No, there is an amendment for the appointment of a
Select Committee.

Sir Lancelot Graham: Therefore, Sir, I am to reply solely on the ques-
‘tion of pestponement. Very good, Sir. That has been so effectively dealt
with that, I think, all that is necessary for me to do is to repudiate the
.charge which was somewhat light-heartedly levelled against the Govern-
ment of having introduced this measure in the Council of State in order
to prevent the bringing in of & motion in this House that the Bill be cir-
culated. I confess, Sir, I was surprised that my friend Sir Abdullah
Suhrawardy should have thought me capable both morally and intellectu-
ally of such machinations. That bright idea never suggested itself to me
for a moment. We were solely concerned with helping both Houses to
get through their business in as reasonable a time as possible. By the
time we had decided to bring in legislation on this point, our programme
here was so packed that there was no room to insert the earlier stages of
this Bill, and therefore it was purely for the convenience of business in this
House and the other that we introduced the Bill in the other House. Had
we been really as wicked as my friend Sir Abdullah Suhrawardy suggests
we might have moved in the other House the Bill to refer to Select Com:
mittee, and if we had done that, then no amendment of any sort could
have been moved in this House, except for postponement.

think the House will agree that we have not in anv wav tﬁﬂgel:ift?;et';hi
dignity snd powers of this House. It is fully recoénise& that in this bi-
cameral legislature legislation may be initiated in either Chamber. We
do in practice introduce most of our legislation in this Chamber, but T doubt
if a single session of this Legislature has passed since 1921 in which som
Government measures have not been initiated in the Couneil of Statee

There are one or two points in my friend Sir Abdu im’s speec
which have really been dealt with by the Honourable t;neRil:v? ;fembeh
My friend said there was no precedent at all for this sort of thing, and i
were simply putting a premium on litigants. The justiﬁoation, for ﬂ‘:'e
Jegislation iw that the mistake is not really that of the litigants. The o
was & universal one, and in my opinion & reasonable ona. T am not a:;i‘:;
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that the decision of the Privy Council is incorrect. Personally, I um con-
vinced that it was correct, but at the same time 1 say that the errcr was a
reasonable one, and it was an error on the part of Government. Conse-
quently these litigants had to suffer, and that point has also been dealt
with already. These litigants ure taking upon themselves a very un-
pleasant duty in the interests of the public. Their suites are being dis-
missed on account of a reasonable mistake, and the only way to do any
'sort of justice, I submit, is to bring in a Bill of this kind and to put it
through az-quickly as possible, for, Sir, time literally is of the essence of
this legislation. People say, ‘“Well, pass this Bill six months later’’, but
I think that Honourable Memberg who mske that suggestion do not realise
that litigants have nct got an unlimited purse at their disposal. Therefore,
it is absolutely essential that no more money nor time should be wasted.
It is a waste cf time. and therefore this measure should be passed without
any undue delayv. Sir, T oppose this motion.

Mr. President: T'he question is: p

“That the consideration of the Bill be postponed till". ¥, next Simia Session.'

The motion was negatived.

Mr. President (The Honourahle Sir Ibrahim Tahimtoola): The next
amendment on the Order Paper is for cireulation which cannot be moved
nder Rule 29.

. The uzext amendment which can be movedistands in the naume of Mr..
"Maswocd Ahmad to refer the isul to a Sefact Committee. |

(Mr. Maswood Abmad was absent’)

Kian Bahadur Haji Wajihuddin has given notice of the same amend-

neent. o .
Khan Bahadur Haji Wajihuddin (Cities of the United Provinces:
Muhumuuadgn Urbun;: Sir, I beg to move that the Bill to validate certain
suits relating "to public matters be referred to a Select Committee con-
sisting of Sir Lancelot Graham, Sir Abdur Ruhim, Dr. Ziauddin Ahmad,
8Sir Abdullah Suhrawardy. Captain Lao Bahadur Chaudhry Lal Chand,
Rao Bahadur Pandit, Mr. S. Fazl Haq Piracha, Mr, B. Das, Mr. Amar
Nath Dutt, Mr. K. Ahmed, Sirdar Hurbans Singh, Mr. Muhammad Muag-
zam Sahib Bahadur, Mr. Ghuznavi and the Mover, with instructions to re-
port in the next session, and that the number of members whose presence
shall be necessary to constitute a meeting of the Committee shall be five.
My reason for moving this amendment is to have an opportunity for the
public to go through the whole matter. Sir, T am a layman, a plain man
of business, and I cannot understand why there should be such great hurry
for upsetting the judgment of the Privy, Council, which ig the highest court
of appeal in the Empire. T am sure there is no public demand asking
Government to adopt such a measure. The general public knows nothing
about the matter, and therefore public attention should be drawn to it
and: we ihe representatives of the public should be given an opportunity to
form our opinfon. I therefore hcpe that mv motion to refer the Bill to a
Select Committee will be adopted by this Hcuse.

Mr. Muhammad Anwar-ul-Azim (Chittagong Division: Muhammadan
Rural): 8ir, there is an amendment in mv name in almost identical terms
te the one moved bv mv friend Khan Bnhadur Haji Waiihuddin, and if
T take this opportunity to say a few words T would spare the House from
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repeatin'g the same motion again. I have listened with a great amount
of interest to what has fallen from my esteemed friend the Law Member
and also from my esteemed friend the Honourable the Leader of yh’g
Independent Party. One of the speakers said that on certain matters
of importance both Sir Brojendra and Sir Abdur Rahim have diftered and
it would not be right for others to take a detached view one way of the
other. As one more or less connected with this line of business 1n which
Sir Abdur Rahim is and my friend Sir Brojendra was engaged, I thirk
it will be pertinent on my part to say what I most humbiy thirk about
the merits of this Bill. The constitutional issue raised by Sir Abdur Kahim
goes into the root of the whole matter—whether this Legislature can sit
on judgment over the works of the Judicial Committee of the Privy Counzil.
The Judicial Committee have passed judgments regarding the merits

of Section 93 of the Civil Procedure Code—and they say tnat sanction
of Government in all cases must be obtained now. This Bill says that sanc-
tions will be taken from thig time upward, but they should like to give relief
to those people, who have ‘lost their cases on account of the present
ruling with retrospective effect from November, 1931. This, Sir Abdur
Ratum said, is improper—and here comes in the conflict.. To my judgment
Mr. President, Sir Abdur Rahim ig right and the action of the Govern-
erat; ment in this matter is certainly wrong. I hope that this is

: the last occasion on which the Government of lndia on the
legislative side, or for that matter on any side, have been advigsed to
introduce important measgures of this kind in the Council of State. We
know the importance of having a bi-cameral legislature, but there are
certdin things which should not be done. Wil my Honourable friend
Sir Lancelot Graham advise the Finance Member to introduce a Bill
which may savour of bringing some money into the coffers of the State,
in the Council of State? The Honourable the Law Member by way of
meeting the argument of Sir Abdur Rahim said, yes, it is correct that
courts here in this country sare possessed of two functions, one whether
a particular suit which comes before them is of proper jurisdiction, and
second, to try the case on its merits. By the introduction of this piece
of legislation, the Government have tried to usurp the functiops of the
court, and the contention of my Honourable friend Sir Abdur Rahim
has not been properly met by the Government. Why is this inordinate
hurry? I know of instances in which a particular decision was the
result of the mental aberration of a Judge of the High Court in this country.
People kmow the kind and quality of cases which come before the judicial
tribunals in this country. Cases under section 124 of the Penal- Code
require the sanction of the Local Government and for want of proper
sanction they are dismissed. I am certain my Honourable ﬁ-mndinom
very well, and I think some time ago it was represented to him by certam
people in this country whether it is not a fact that there have beem
different Kinds of decisions of the highest courts in this country with regard
to section 487 of the Criminal Procedure Code. = When important cases
of that kind are brought to the notice of the Government, I have nevas
known that they have taken any serious notice of them. It is far from
me to impute any motive to any side or any person, but it looks out-
landish and rather hasty for Government to come in with this piece of
legislation st this fag end of the session with such a hurry. I Mnow
personally we were interested in a case in 1905 that went up. to the
Privy Council. That was decided by the Privy Coundil in a correct fortn—
and if the decision of the Privy Couneil had been given effect to in 1POS

’ D
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or 1906, I assure you, Mr. President, that lots of property would have
been saved and those of some very loyal citizens of the Empire. But
those are old cases. If we had people of the ability of Mr, Biswas they,
would have been able to get tnrough legisiation to conorm tne rrivy
Council’s decision. But that is an oid story. My Honourable frend the
Leader of the Independent Party asked, what will be the etfect if this Bill is
taken up in the Siumla Session? ‘I'he reply came from Mr. Biswas, ‘'Oh,
the whole worid wil come down, the receivers will be grabbing the whole
money’’. But my Honourable friend Mr. Biswas knows very well that
the receivers have to furnish very beavy securities. 1t may be personal
security sometumes, but the receiver has got toaccount for every cowrie
that comes into his hands. Besides Mr. President what 1s the proof
that these trustees are all swindlers? It creates a lot of uneasiness in
the minds of us all this side, because this Bill is to be passed 1mmeaiately.
There are more important things which the public thought that the Gov-
emment should take notice of, but they slept quietly over them and
did not take any mnotice, but this is not likely to hurt anyboay, and I
am really surprised that Government should simply blurt out that they
have hundreds of instances where these people will be penalised. But
is this a fact? They have not been able to bring out even one instance,
Again, where is the decision of the Privy Council? If it was posesible
for -Members to know where the Privy Ccuncil had gone against fhe
existing law, of course, we might have been able to take & proper view.
I am surprised that my Honourable friend Mr. Jadhav should so lightly
treat the suggestion of Dr. Zisuddin Ahmad. Dr. Ziauddin Ahmad sad,
if Government were so solicitous with regard to the preservation of old
properties, they should have been able to bring in some measure by which
those prqggl_'ties could be Pmperly administered.

Mr. B. V. Jadhav: May I inform the Honourable Member that it is
a provincial subject and the Provincial Governments may take it up?

Mr. Muhammad Anwar-ul-Azim: What was the reply of the Govern-
ment? It was a very unconvincing reply. My view is this. If the
Bill had been introduced here and allowed to roam over all parts of the
country, then public opinion would have been available, we would have
seen what the public Press had to say, what the platform had to say,
about it. But to merely swallow the whole thing on the gpeech of
Mr. Basu and the Honourable the Law Member, I feel it is rather diffi-
cult to do so. Mr. Das and others have taken the constitutional aspect
of the case, and they have my support. The Government of India are
the victim of many things, and this is an instance in view. The Wakf
properties of the Mussalmans will come under the mischief of this Bill.

I am also surprised to see that Government lend their support to
measures, which are likely only to benefit a few individuals only..

With these few words, I support the motion of my Honourable friend
Khan Bahadur Haji Wajihuddin.

Mr. 8. C. 8en (Bengal National Chamber of Commerce: Indian Com-
merce): I oppose the motion for reference of the Bill to a Select Com.
mittee. Thig i8 a dilatory motion in par with the two previous ones,
and I submit that the Bill need not have been put forward if it could
not be passed at once. The whole object of the Bill is to prevent further
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mischief being done. The only principle underlying the Bill is' to make
good & wrong which has been done by reason of a wrong interpretation,—
or a8 my Honourable friend Sir Lancelot Graham said, although it is a
mistaken interpretation, it is a reasonable mistake committed by the
Local Governments and it is the duty of the Government to come before
this House and the other House and to pass a law by which to remedy
the wrong which has been unintentionally done to the litigants who at
very great expense had taken upon themselves a public duty to do good
to the public trusts. As the Law Member rightly pointed out, these suits
are not of a private nature but of a representative character as it is
called. The plaintiffs represent the public but to represent the public they
have to go through certain formalities, one of the formalities being that
they should obtain the sanction of the Collector of the districts and of the
Advocate General in the Presidency towns. Under section 93 of the Civil
Procedure Code the Local Governments have to authorise the Collectors
or other persons to give sanction. The Local Governments throughout
India took the view that they could by general order authorise the Collectors
by general order to give sanction. The Privy Council, however, considered
that a general order was not sufficient and that special order in every case
was necessary. The result is that all suits now pending are liable to be
dismissed for no fault of the parties. Who is the person who will be
benefited if this legislation is not passed? The poor fellows who launeched
into litigation for the public benefit would lose the costs already incurred
because the Government officials made mistakes. There is no constitu-
tiona] question involved in the matters that the Legislature is riding
rough-shod over the courts or the judiciary. That is not the question
before us. The question before us is merely whether the persons who
would ultimately suffer by reason of the decision of the Privy Council
upsetting a practice extending over 60 years should be given any remedy,
any delay will defeat the object. With these observations, I oppose the
motion for Select Committee. '

Sir Abdur Rahim: T support the motion to refer the Bill to Select
Committee. As T listened to mv friend the Honourable the Law Member
in sunnort of the motion to take the Bill into consideration. it seemed to
me that he has heen lansing into his old habits of an advocate. He has
raised points which would be all richt in a court of 1aw ar eomine frmm
an advocate of a certain party. but T do submit to this House that arguments
like that are no answer to the important constitutional issue that arises
in connection with this measnre. The point he wanted to meke was
that these suits were suits with reference to public trnste and therefore
the decirion in these suits must be treated on a different basis from
decisions on other suits.

| The Honourable Sir Brojendra Mitter: No, no. cea

Sir Abdur Rahim: Tt cnroes to that. at anv rate that these suits must
be treated on a different basis. Mv friend succected that pnhlic endow-
ments ought to be protected. Ts he vrepared then to contend that all
the suita that are instituted under section 92 of the Civil Procedure Code
are reallv homa fide suits and deserve to succeed? Does he not know by
experience that many of these suits are mala fide and deserve to fail?

" The Honourable Sir Brojendra Mitter: All we are saying is this—gi
the courts a chance to say so. 1§ 18 this—give
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8ir Abdur Bahim: That brings me to his next point, that the decision
of the Privy Council was in regard to & question of proeedure and
therefore this legislature is entitled to set the Privy Council right. Is
that a good argument? Is that a good constitutional argument; becauge
the decision has been on a question of procedure, therefore this Legislature
should teke up the function of @ court of appeal and set aside the
decision. Questions of procedure are sometimes very important. Pro-
cedure is often the essence of a suit and surely it is the court which is
best fitted to say whether the right procedure has been followed. What
about questions of limitation? How many suits are not dismissed beecause
they are filed o few days too late. Prima facie we may say this is very
hard. Could you bring in a law to give relief to those litigante who
have been too late? Litigants are sometimes badly advised by lawyers.
In that case, is it any justification for the legislature to say—here are
these poor litigants who were not at fault. They engaged lawyers, paid
them handsome fees in order to derive advantage from their legal experi-
ence and technical knowledge and they have been misled. Therefore
we must set matters right. Is that really the argument of my Honour-
able friend the Law Member? 1 should have thought that the Government
would eonsider this as & serious question and not hurry the Bill like this.
They will be establishing a bad preeedent. Are Government prepared
to bring in Bills of this character, whenever any such cases happen?
I should like the Government to declare that. They would be putting
themselves in a very false position indeed if they took up an attitude
of that kind.

It has been ssid that this is & very urgent matter. A receiver has
been appoigted in some suit. Several lakhs of rupees are in his hands
and inay have to be refunded to the trustees if the decision against the
plaintiff stands. That is the position. What have the public besn doing
all this time and whv were not proper steps taken in time against trustees
who are now alleged by two or three memberg of the public to be in the
wrong? Are there not many cases of mismanagement in which no action
is taken? Are there not honest trustees as well? Are not there trustees
who ave harassed by imterested litigants who easily get a fiat from the
Advocate General or the Collector or the Local ‘Govemment. in arder to
ingtitute suite of this clameter? Can that be denied? The whole
position really resolves itself into this. You are saying that in certain
cages litigants should not be allowed to take adwamtage of the law as
has been interprebed bv the Privy Council. Is that the right position
for Government to take up? T am not interested either in endowments
or in persons seeking to set right the administration of anw particular
endowment. I am raising this question as it involves constitutional
issues of very grave importance. : S -

The Hononrable Sir Brojendra Mitter: If Y understood my Honour-
able friend Sir Abdur Rahim righfly, he 4s supporting this motion.

8ir Abdnr Rahim: Yes,

The Wopourahlp Sir Brofendra Mitter: Then -he acoenis the prissinle
of the Bill ahd he wants this Bill to be referred to a Selact Committee
to see to the drafting. '
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Sir Abdur Rahim: That is the least that could be done now,

The Hononrable Sir Brojendsa Mitter: Either he was speaking on 4be
motion for reference to Select Committee or he was speaking on seme-
thing outside that motion. I take it that my Honourable friend, the
Leader of the Independent Party, would not be guilty of any -errer of
procedure, and he wag talking in support of this motion for reference
to s Belect Commmittee. Sir, acceptance of a metion for reference to a
Select Committee means this that you accept the pﬁnclplq of .the Bill,
but that there are drafting defects which may be remedied in Belect
Committee. (8ir Abdur Rahim: *‘‘Not merely that.”’) -Bir, not a single
word has been said in critisism of any of the clauses of the Bill by my
learned friend. Therefore I take it he has no quarrel with the dratting
of the Bill. The prineiple is accepted and the drafting is all right. Now
I should like to know how he reconciles the two positions ‘he has taken

. He has not criticized any of the clauses. He attacks the principle
of the Bill, and yet he supports the motion for referenee to a 'Belect
Committee! B8ir, neither the Mover of this metion nor my friend, Mr.
Anwar-ul-Azim, who supported this motion ‘touvshed upon a simgle clause
of the Bill. So, I take it that ell the Honourable Members who are
supporting this motion accept the principle of the Bill. Tf they aceept
the principle of the Bill, and they find no fault with the drafting then,
T have got no quarrel with them.

Rao Bahadur B. L. Patl (Bombay Southern Division: Nan-Muham-
madan Rural): Sir, T rise to support the motion for referring the RBill
to a Select Committee. The Honourable the Law Member just said
that the Leader of my Party did not refer to any of the clauses of the
Bill. I maintmin, Sir, that in effect he did refer to the clauses aof the
Bill in this way. He said that when a suit is dismissed, important
rights accrue to a certain party. Now the question hefore ug is, are we
going to disappoint him? Are we going to take away his rights accrued
after the suit has been dismissed? That js the paint that was made.
Now let us consider some of the clauses of the Bill. There ig a clause
in that Bill that suite already dismissed after some date in November
until the passing of this Bill into law will be restored by reason of this
Bill being passed into law. Tf that is so, what provision have you made

for making amends to the person whose rights you are going to take
away now? That, Bir, was the thing that was pointed out by my
Honourable friend, Sir Abdur Rahim, and that is the reason whv T suppert
this motion; because if this Bill goes to Select Committee, thev will at
least make certain provisions for the benefit of persons who will suffer
by reason of this Bill being passed. Then, Sir. my Honourable friend,
Sir Abdur Rahim, discussed every implication arising out of this Bill and
he also touched upon the principles involved in this Bill. It is true that
‘'we cannot go against the principle, but I submit that we get still another
opportunity to throw away the Bill altogether and it is for that reason
that my friend still spoke on the principle. Now let me woint out that
there is abeolutelv no hurry for passing this Bill inte law. It is submitted
by the Honoursble the Taw Member that if at all this Bill is to be
rassed, it must be passed in this session only because he says that the
public trusts are in danger, that the trustees are likely to fritter awsy

public money. I say this is very rare; because as a practising lawyer
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I know a number of vexatious suits filed against trustees simply because
there is a private grudge, simply because they themselves are nof the
trustees. '

Then, Sir, what is the procedure before suits are filed? A copy of
the plaint is sent either to the Advocate General or to the Collector of
the district and he considers the plaint from top to bottom and from
bottom to top. He will consult his subordinates and he will take their
opinion. If the matter in question is a serious one or if he thinks that
really the property is in denger and that there is any possibility of
money being frittered away, certainly he will personally undertake to
prosecute the case. If we look into the provisions of the section, we
will see that there is discretion given either to two persons among the
public or to the Collector or to the Advocate General himself to prosecute
the suit. Therefore I say in all cases where there is any serious danger
to public money, suits are undertaken by the Collector or by the Advocate
General. My Honourable friend the Law Member or the Honourable
Member in charge of the Bill may be knowing how manv suits are
actually filed by the Advocate General or the Collectors; will they look
into their records? I submit they must be very few and can be counted
on one's fingers.

Then, Sir, I ask, is it fair that we should sacrifice the principle
involved, or that we must allow some property to be wasted away?
The former course, I think, is inadvisable because, a8 my esteemed leader
submitted, we would be setting up a very bad precedent. Is it proper for
this Legislature to lend its helping hand to all defaulters, to all people
who are negligent and who have with eyes wide open neglected to take
proper precautions, to obtain proper sanction? For these —reasons I
at IV ‘suppnrt the motion for reference to a Select Committee.
who are noior ’ !

E'; _A>Ionou. .sle Members: The question may now be put.

Diwan Bahadur Harbilas 8arda: Sir. T wish to sav a word with recard
to the two noints which have recentlv been made. Tt war anid that thig
Bill makes the Legislative Assembly sit as a judee to correct the mistakes
of the Privv Council.. As T nnderstand the Bill, this is not a proner revre-
sentation of the casé. The Privv Council have internreted the law in one
wav. ,The Local Governments have internreted it in anaother wav. This
Bill does not sav that we shall correct the interpretation of the Privv Cona-
cil. Thir Bill has been bmucht in onlv becanse the Gavernment think that
the T.oeal Governments have wronelv internreted the law, and in order
that the wronc internretation mav he ret acide -and that anv losses ecansed
to naonle.becanse of the wrono internretation vt yman # hv the Tanal
Governments mav he made good. it is because of that that the Government
have nndertaken this Rill. T think it was alen asked; will GAvernmen®
brine forward such walidatine BRilla acrain? T think if aneh eirenmetances
‘arire acain . then it will he the hannden dutv of Government to hrine for-
ward apeh Bills.  Tf.anv neanle. litiranta or nthere are vt o lace hapavag
of T.oeal Governments’ mistakes. it is the dnty of the Government of Tndia
to_put. the thing richt and validate thece thinos g0 as to save the meonle
“from whnecessarv. loss. T think, Sir, that as the whole thine wag due. to
the mistake of $he Local Government. the Government of India have dgne

100
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very well in bringing forward this Bill, and I think we must thank the
Governgment of Inwa for so speedily trymg to put things right. (Hear,
bear.) We have to thank the Governmenc instead ot conaemning it.

Several Members moved that the question be now put.)
Mr. President: The question is that the question be put.
- The motion wag adopted.

Sir Lancelot Graham: Sir, I do not wish to take up the time of the
House but I think my Honourable friend the I.aw Member has eonclu-
sively shown that my Honourable friend Sir Abdur Rahim, at any rate,
thought he was merely supporting a dilatory motion and did not realise
that he was accepting the principle of the Bill. The House has already
given its decision on the earlier dilatory motion, and although this motion
in form is not a dilatory motion, T have no doubt at all in my mind that
it really was intended to be a dilatory motion and there are no arguments
for me to meet now because all those arguments have been put forward
before. Therefore, I oppose this motion.

Mr. President: The question is:

“That the Bill to validate certain suits relating to public matters be referred to a
Select Comnmittee consisting of Sir Lancelot Granam, Sir Abdur Kanum, Ur. Ziauddin
Anmad, Sir Abdulia dSuhrawardy, Captain R. B. Chaudhri Lal Chana, Rao bauadar
S. K. Pandit, Mr. 8. razl Hag Firacna, Mr. B. Das, Mr. Amar Natn batt,
Mr. K. Amued Sirdar Harbans Singh, Mr. Muazzam Sahib Bahadur, Mr. A. H. (xnuzna.vl
and the Movel Wwith Instructions to report in tne next session and that the numbel
of Members whose presence snall be necessary to constitute a meeting of the Com-
mittee shall be five.’

|

The motion was negatived.

1

Mr. President: The question] is:

“That the Bill to validate certain suits rela.tmg to public matters as passed by

the Council of State be taken into conslderation.’
i

The motion was adopted.
Clause 2 was added to the Bill

Mr. President: Clause 8.

Mr, B. Das: Sir, I beg to move:
“That clause 3 be omitted.”

I do not mind Government passing clause 2 which is legislating to give
effect from the date this Bill is enacted into an Act by the sanction of this
House. But clause 3 introduces a phase which no elected Meni-
ber of this House should subscribe to, because here, we are
going to invalidate the judgment of the Judges, and why should
we do it? I do mnot know whether this has happened in the
past. My lawyer friends say that it happened once or twice
in a blue moon. This is not a case which happens very often. As my
Honourable frierd Mr. Sen said, if mistakes had been made, they must be
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recuued.  Luy wuo committed the migtakes? If the Local Government
Hgue wulsuases, buel pldlle wle Local roverniient, Sack wie Locd Gov-
ELIMUGID, WSS LUe QGOVEeLLUL, ue LASLELCU daglsilave add  eveyboay.
LLVel LUe Auvocale \relerdl whO duvised wie UUvermciy -uever powsd
OUL Llese Lusvdbes alid Wudy WE COLUULE LUE LusSwuass Ol TUE Local GOV-~
CLULIBHLS AU AUVOCHLE \ICLCIsds. L dul 100 lere Loldidg & briel 10r vie
Local Govesmienus. L Luereiore Suggest 10 ble LIVNUWanle Meluper Ly
Lleud dur Lagcelot Granai, 1f e subscribes to the principle of clause s,
fe SuLUWU PrILg 1L OUV I BUE O UL 8l ULLLAaUcE dud Lou Gake bie Sanc-
tion OL Lhe elecred erupels OI LS AsSeluply. 'Lhat we should hers legls-
lale agaudsy juuglieuis passed Dy fugh LOurg Juuges, ana Juuges of
FIIVY LOUUCU unuer auy IOrm OI provedure 1s Intoleraple. May 1 ask the
Honouraple tne Law adewber whetner he 1s golng 0 lutroduce
loab  pracuice into everything and into every kind of migtakes
wnich tne Governmient Or inuiw mMaxke. L a0 nog vuink my LHonouraple
triend. the Law Membper wouid aavise hig colleagues 1n the HKxecutive

~Councll to do vhat. 1t he haa gilven proper advice, vhese Uramnances would
not have been enacted. If the Honowuple the Law Member is so much
allve to the sibuasion in the country, ne would have strongly ditered irom
his colleagues about the Urdinances. The Honourable the Law Member
in s firss speech observed that the opimions oI the rugn Courts and Local
Governments have been collected ana the Government of inaia hold cer-
Laln VIEWS . . o+ o o

{ i

The Honourable Six Brojendra Mitter: I never said that opinions had
been collected. ‘What 1 said was that the High Courts, all the Courts
and all the Governments had gone wrong according to the judgment of
the Privy Council. Hitherto the view taken not only by Local Govern-
ments but by the High Courts, the subordinate courts and by all the law-
yers practising in this country was all one way and that view now turns
out to be wrong. The view universally held is now held to be wrong.

| .,
Mr. IlB Das: I am glad ‘gol know that éllﬂ the High Court Judges have
gone wrong. I do not mind clause 2 of the Bill. But in clause 8 you are
going to ask that the judgments already delivered should be quashed. You
are invalidating certain judgments. Who is going to pay the costs of those
parties? They will all bring out their taxed costs. Under the terms of
their contract, high officials of Govermment won’t pay. If the Honour-
able the Law Member and my Honourable friend Sir Lancelot Graham are
so anxious about the parties who are involved in this case, why do they not
put in another clause to the effect that these judgments will be quashed
and the money that has been spent by the different parties will come
from the pockets of the Local Governments, of course, Local Government
means tax-payers’ pockets. ,
[ ‘ i
Mr, K. C. Neogy (Dacca Division: Non-Muhammadan Rural): Out of
the pocket of the Law Member and High Court Judges, perhaps.

} :
b Mr., B, Das: Or as my H(f)nourable friend Mr. Neogy suggests why
should not the costs be met out of the salaries of High Court Judges or even
of my Honourable friend the Law Member. I think, Sir, this is a piece of
jobbery. It is an outrageous clause which is embodied in this clause 3.

It is a piece of jobbery. )
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Mr. . C. B} swas: It is a legislative jobbery.

as: Yes, it is a legislative jobbery of which my Honourable
; r. Biswas is the inspirer. It is an outrageous way of doing things
which I think every elected Member should oppose and vote down.

Mr. S. G. Jog: On this side of the House, as a Member of the Nation-
alist Party, I have got great respect for my Honourable friend Mr. Das.
I generally. take him as a very safe guide to follow in all other matters
except law. As a lawyer I think in this particular case I must use my
own discretion even at the risk of throwing my revered friend overboard. I
can cerbainly excuse my engineering friend of not understanding the urgency,
the necessity, the equity and the justice of the measure that has been
introduced. I can certainly excuse him, but I am not prepared to excuse
my lawyer friends who take a different view of the whole measure. My
Honourable friend’'s suggestion is to omit clause 3, that is practically
taking the soul out of the body. If the suits that have been dismissed are
not to be restored, then what is the remedy? Why should these people
suffer for the mistakes of s6 many judicial officers for which they are not
at all responsible? A particular view has been taken for nearly a century,
and fortunately or unfortunately it was not brought to their notice, and
for this should the people suffer? I think Gevernment would have been
charged with some other things if they had not moved this Bill and moved
it in such haste and hurry for bringing relief to these litigants. Sir. I
oppose the amendment proposed by Mr. Das.

Mr. C. C. Biswas: Sir, I will just point out that such instances of in-
tervention of the Legislature are not at all rare. For instance, when the
Prwv Council held that in regard to certain suits on mortcdfreb the sixty
vears’ limitation was not appncab]e but the 12 vears’ rule would apply
although all along the sixty years’ rule was held to apply, what happened?
The Legislature intervened, and they added a provision in the Indian Limita-

tion Act bv which they‘provided

An Honourable Member: That was not done in one day, 1t tocok two
months. .

Mr, C. C. Biswas: I thought that aspect of the question was disposed
of by the amendments Whlch have been defeated. Now we arc on the
merits of the Bill, and I am pointing out that exactly the same thing was
done in regard to the Indian Limitation Act as is now proposed in respect
of section 93, Civil Procedure Code. That was also done in conse-
quence of a decision of the Privy Council to the effect that the sixty
years’ rule would not apply, but the 12 years’ rule. I refer to section 81 of
the Limitation Act. It expressly provided that where in any such case the
-claim of any mortgagee: was wholly or partly dismissed or extinguished after
a particular date because of the view taken by the Privy Council, the conrts
shall restore such suits upon application made within two vears; because
those suits would not have been liable to be dismissed upon the view of
the law, which had prevailed for a long time but was now unexpectedly
turned down by the Privy Council.- The whole idea was to save suitors
from the consequences of an unexpected decision. Exactly the same thing
is happening here. If you have the Bill, you must have clauses 3 and 4.
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Mr. C. S. Ranga Iyer: Sir, there is just one word I ¥ant to say. I
wish my Honourable friend Dr. Ziauddin Abmad were 2resent hepe ¢,
witness the very enjoyable spectacle of the Chief Whip ¥ my Party
Mr. B. Das, a martyr to conviction, cheerfully becoming a pledsan. p;1’"
cushion to Members sitting behind him. On this motion as on other pre-
vious motions we have left the matter an open question and are animated
by no animus towards the Independents (Hear, hear) on the undependable
Benches. (Laughter.)

Sir Lancelot Graham: Sir, there is really very little that I wish to say
on this point, but I think we are doing the fairest thing we can do. This
clause will have the effect of restoring the status quo ante and allowing
the suit to be decided on its merits. I can imagine nothing more just,
1 therefore oppose the amendment.

Mr. President: The quesfion is that clause 8 be omitted.

The motion was negatived.,
Clause 8 was added to the Bill. )

Mr. B. Das: 8Sir, I move that clause 4 be omitted. I listened very,
attentively to the very short speech that my Honourable friend Sir
Lancelot Graham made and he said that in equity and fairness clause
3 should be maintained. I should like to ask him one or two simple
questions. I want to know why a deecree that has been passed after the
30th day of November 1931 should be set aside. Why not the 30th
November of 1930 or some other previous year?

Sir Lancelot Graham: Because that is the date of the Privy Council
judgment.,

Mr. B. Das: 1f my Honourable friend was so kind and so fair to the
litigants, why did he not think of refunding the money that the litigants
spent in the previous cases and which they fought and won? Will the
Local Governments or the Government of India bear those costs? Sir,
I have heard it mentioned by previous speakers that the public is spending
money at great sacrifice and the trustees are spending money for these
law suits. I am not interested in these mutts, or wakis or religious trusts,
whether belonging to Hindus or Muslims. I am not conCerned with the
fact whether the trustees mismanage the funds in the name of the public
or whether the original owner who is some wmahant mismanages them.
But when the previous speakers mentioned that the public are spending
their own money like water, I ask them, who told them to spend their own
money? They are spending that money surely with the idea that when
they get hold of the three. lakhs, which my friend Mr. Biswas said is
Iying somewhere in the bank, they will take a share out of that. So, Sir,
it is not a fact that those who have sdvocated this Bill and those who
spoke on behalf of the trustees have done all philanthropic work. The
trustees have some ulterior motives as also the other side, the old pro-
prietors, the wmahants, had ulterior motives. PBut I accuse the Govern-
ment of the serious charge that they are doing something which is outra-

geous and which should not be done on the eve of great constitutional
changes.

Sir Lancelot Graham: Sir, all I can séy is that if T am doing some-

thing quite outrageous, I am quite content to have a large majority of the
House with me, | v
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Mr. FPresident: The question is that clause 4 be omitted.
The motion was negatived.

i Clause 4 was added to the Bill,
Clause 1 was added to the Bill.

The Title and Preamble were added to the Bill.

Sir Lancelot Graham: Sir, 1 move that the Bill, as passed by the
~Council of State, be passed. ;

Mr. Amar Nath Dutt (Burdwan Division: Non-Muhammadan Rural):,
8ir, during the past ten years I have never found the Government so
very reasonable and so very alert to protect the interests of the people
-entrusted to its care. I congratulate the Honourable the Law Member as
also my Honourable friend behind who has been the Inspirer of & Bill hike
this. We in Bengal certainly want that these suits should not be thrown
cut on a very technical ground. At the same time I should be wrong if I
were not to state before this House what I feel about this particular. piece
of legislation and also about the judgment of the Privy Council. Sir,
every lawyer is aware of the doctrine of factum valet, and it was up to
the Privy Council to act up to that doctrine and say that when things
bave been going on for a series of years like this they must accept it and
not base their judgment on such technical flaws. I think the Privy
Council was wrong in not acting up to the doctrine of factum wvalet or is
1t that they thought that this was a case in which the doctrine of factum
valet did not apply. In either case I believe that it is not for us to
legislate so as to upset the judgment of the highest court of the British
Empire. With all my sympathies for those who would suffer if this Bull
were not passed—in fact no one will be more pleased if this Bill is passed
for the particular case to which reference has been made here; but at the
same time I cannot deny that this is neither our province, and it is not
our duby as legislators, if 1 may say so, to enact & measure like this. I
ask myself: have we ever found that when really the public charities and
interests of the poor people were at stake, Honourable Members coming
m such haste and introducing measures like this? I have not. Perhaps
they have turned over a new leaf and I hope they will continue in future
to do so,

In the Bill which came into our hands, I find the Statement of Objects
and Reasons is dated the 8th March, 1932. The swiftness with which
this Bill was introduced in the House of Elders just to shut it out of nok
very obliging Members here, who might file an amendment motion for cir-
culation, was very cleverly done. I wish that all this zeal had been shown
in a better and a higher cause. If I am saying anything about the prin-
-ciple of the Bill, it is because I feel that this Bill is certainly not a happy
specimen of either the intellect or the heart of my Honourable friend over
there for whom I have the greatest admiration and respect. In fact my idea
has been that some one must have persuaded him to such an extent that
he could not resist the temptation . . . ;

The Honourable Sir Brojendra Mitter: The force of public opinion.

Mr. Amar Nath Dutt: As for public opinion, I have not ag yet found
any meeting held in any part of the country, or either anything in the
newspapers or elsewhere. I really welcome the provisions of the Bill
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which is very salutary, and I am glad that it is going to be passed. All
this I say (Laughter); but at the same time the lawyer’s sense in- me

revolts when I find that the highest law officer of the Crown, after a-.

brilliant career at the Calcutta High Court and at the bar, and being
Law Member, has become the vietim of enacting such -a measure as this,
We also heard that this was following a decision of the Privy Council;
if that were so, I think it was up to him to come at that time; and when
he did not come at the time but comeg now, people should not be criti-
cised if they hold that there must be something behind, something
at the bottom of it all. Whatever that might be, I congratulate
my Honourable friend on this Bill, and I whole-heartedly accept
the provisions of the Bill for the welfare of the public; butb
I protest against the manner in which this Bill has been rushed
through, and if there be any occasion in future T will demand of
Government to do things like this when the imperative interests of my
country and my countrymen demand it; and if they fail to do anything at
that time, I will say that they are not sincere. I hope they will remem-
ber this. Of course my Honourable friend the Leader of the House is
going away; I know he would have been true to his promise if he had
been here and another Member of the Government has gone away already;
but I hope their successors will follow in their footsteps and hence forth
be more alert in preserving the public interests and the interests of the
people.

Mr. C. C. Biswas: Did not my Honourable friend sign a representation
to the Viceroy that a Bill of this kind should be brought forward?

Mr, Amar Nath Dutt: Yes; and so I say T am happy that this Rill has
come up.

Sir Lancelot Graham: Sir, I have merely to say that I thank my sup-
porters—both those who approved of the Bill and those who disapproved

" of the Bill; T understand they all support me.

Mr. President: The question is:

“That the Bill to validate certain suits relating to public matters, as passed by
the Council of State, be passed.”

The motion was adopted.

The Assembly then adjourned till Eleven of the Clock on Tuesday, the
5th April, 1932,

o
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