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Abstract of the Procéedings of the Council of the Governor General of India,
assembled Jor the: purpose qf making - Laws and Regulations under the
provisions of the Act of Parliament 24 & 25 Vw cap. 67.

The Council met at Government House on Thursday, tl_ie 17th July, 1879.

PRESBNT .

"His Excellcncy the Vlceroy and GovernorGeneral of India,c.M.8.1., p; esiding.
His Honour the Licutenant-Governor of the Panjib, c.s.1.
His Exce]lency the Commander-in-Chief, ¢.c.s.
The Hon’ble Sir A. J. Arbuthnot, k.c.s.1. e
Colonel the Hon’ble.Sir Andrew Clnrke, R.E., K.C.M.G., C.B:,~ C.LE.®
The Hon’ble 8ir John Strachey, 6.c.s.I. '
General tha Hon’ble Sir E. B. Johnson, ®.A., E.C. B.
The Hon’ble Whitley Stokes, c.s.I.
The Hon’ble Rivers Thompson, C.5.I.
"The Hon'ble F.. R. Cockerell.
The Hon'ble Sayyad Ahmad Khén Bahadur, CS.L-
The Hon’ble T. C. Hope, C8.I.
The Hon’ble B. W. Colvin,

BURMA DISTRICT CESSES AND RURAL POLICE BILL

The Hon'ble-MR RiIvErs THOMPSON moved for leave to mtmduce a Bill to
amend the law 1ela.tmo',to district cesses and 1um1 police in British Burma.

He saJd that he should perhaps best explain the necessity for the Proposed
levlslatlon if he briefly described to the Counml the cucumstances and conditions
of the rural police in Burma, and the demand which was made upon the
Government to effect somé improvement in them. He would advert at a later
stage of the measure, if the Council accorded him permission to introduce the
Bill, to the powers which should be taken to provide the funds necessary to
carry out that object, which, from his own experience and in the opinion of all
the authorities who had been consulted, appeared to be a very necessary measure

of reform

The regular establishment of pohcc in British Burma was modelled very

much upon the systcm which obtained in other Provinces, and the proposed -
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. Bill, if it became law, would not affect the regular police. It would affect and

“apply only to the rural police—an institution which we found in existénce

when we succeeded to-the ‘territorics which now constituted tho Province of
British Burma, and ‘which, owing to more urgent demands, and ‘consequent
expenditure of money, in other directions, had remained to this day, he was

inclinied to think, very much in the position in which we had found it. That

system recognized a “headman of, every village analogous to the policé patel

in Bombay, and a headman of a gilféle of villages - analogous, he was 31}01(1,‘ ‘to
the police officials of ecircles, in other parts of India;and upon those officials

had devolved, amid a. multiplicity of other functions, -civil and x;eve‘nm_a;theh'

‘duty .of giving information and assistance in all matters relating to police

requirements. He might explain that - the village formed the unit of civil
administration in Burma, and to these officials—to the headman of the

village agd the ieadman of the circle—had attached a kind of official ‘status,

as in other Government appointments in--Burma, {vhicli, in thé absence of
anything liKe a large landed aristocracy or a hereditary nobility, had carried .
with it a social rank and superiority always recognized and, highly prized.
Till recent years, therefore, the position of headman of a village having general -

- supervision of the affairs of the village and that', of headman of a circle, ‘embrac-

ing, possibly, ten or twenty villages, were appointments which had always. been

‘ ’irely‘lgl"éa.tly‘coyeted, and which, pp@jxithgtanfling the smallness of the, direct
*. emoluments received from Ggvernment, it had always been fourd easy ‘to fill..

Gradually, however, the growth and -prosperity of the Province, b;ingiﬁg .wi'th-it ‘
an increase of population, larger revenues and wider fields for employment in
every direction, had tended to show not only to the officers.of the Admihistra.tion
bu't to those men themselves that the labours now required of sthem were very
imperfectly remunerated by the small salaries—if they could be called ¢salaries’
—which Government offered to them. He might explain that, now-a-days,
Burma received that particular kind of, attention which, represented by Circu-
lars and Reso,lut{dns of the Government.of India, imjposed upon' the officers
of the administration there much larger work in different directions than for-

‘merly.. Requisitions from which Burma had before been exempt are now made

upon it, as in other Provinces and A_dmin.istratif)ns. "Burma, an eminently prds-

-pérous Province, and growing in population as fast as good. order and security

and natural laws would allow, was called upon now to register its births,
deaths and marriages, and not only to say when a man died, but the particular
diseasc of which he died ; as well as to furnish information in connection with
sanitation, metcorological statistics and numerous other subjects of more or less
importance. He (Mx. TaoMPSON) certainly always felt, when he was in
Burma,—and he had no doubt the present Chicf Commissioner félt it more
acutely—that the agency for the collection of all this information. was very
jmperfect; and there was no reason to doubt that the agent himself upop



BURMA DISTRICT CESSES AND RURAL POLICE. 116

whom we rclied for such information from rural and distant places, un-
accustomed to returns ‘of this kind, foufid, notwithstanding the privileges
of his status and position, that life was not worth having at the price which we
offered him for the discharge of those duties. This was the lcss to be wondcred
at when we realised that the actual extent of the remuncration which the
village headman received from Government was his exemption- from the -
capitation tax, - which was never more than Rs. b in the year ; and that the
headman of a circle, having larger jurisdiction, was in the cnjoynwn£ of a
salary which did not “excced morc than Rs. 10 or Rs. 12 a month: It was
not therefore matter for surprise that we found the Chief Commissioner com-
plaining that, in consequence of the smallness of the pay accorded to these men
and the variety of the labour exacted from them, when vacancics arose there
was great difficulty now-a-days in filling them ; and he was certain that
Burma administration would suffer if its village official constitution was
imperilled in any way. If, however, in general matters of administration the,
pressure which those demands exerted was heavy, when it came to the question
.of police work and criminal administration it took a form which was obviously
inconvenient and dangerous. With the increase of population there had been
a great increase of serious crime ; and if in earlier days. a village headman,
depending upon - his isolation and his distance from any control, reported what -
Le liked and omitted to report what he did not like, the wxesult was that no
one was any the wiser ; but at the present time better admiristration had
brought with it a more direct supervision of the proceedings of- those officials; ’
it subjected them to a closer inspection, more frequent questionings, and
a spirit of enquiry which he supposed any man on Rs. b a year would resent’
as an intrusion upon his freedom. In the meantime, the progress of organized
crime in British Burma formed a marked feature in the administration
reports of that Province. It was not an easy country, even with the best of
agencies, to administer in the Police Department, from its wide area, its
scattered population, the difficulties of cqmmunicution, the dense jungles which
extended over its vast uncultivated tracts, and the hills which afforded shelter
-and harbourage to those who were inclined to criminal propensities. He had
seen it stated, as illustrative of the easy condition of the -ordinary Burmese
villager, that he was in no sense a slave to the soil.  After l_nc had paid in his
light revenue, he, with others of the agricultural popflation, often found
employment and profit from the’ large inland fisheries, forests and the
numerous other occupations which a small labour  market aflorded them ; hut
he was afraid, when that was all told, there was yet o wicked residuum which,
from its natural aptitude in such things and as much from an inhcrent love
of adventure as from the desire for unlawful gain, comuitted itself to cattle-
1ifting and other offences against property. The reports received from the
Chicf Commissioner showed that there was a great the\'aleucc of crime and

*
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very small means of adequ'ltdy reqressmg it.  As a matter of statlstlcs, he might
mention that, while in British Burma, which ‘had really no -rura}- police, or
hardly any that might be called by that name, the average proportlon of police to
.area was one man to fourteen square miles and one man to every ‘498 of the
population. If in other’ provinces the proportion of police is one to 1 300 or
1,400, it must be remembered that the area of police ]umsdlctlon “in~“Burma
was much larger, with very tedlous and difficult roads to traverse. .\ InBurma
there are 7 reported offences per thousand of -the population; in other pro-‘»‘l
vinces the average is’ “inder 3 per thousand. -In Burma about 5 per thousand
of the population are yearly convicted ‘and ‘sent to ]all for crime; in other
provinces the proportion is from- 1 to 2 per thousand ““Apart from those facts,
he should say that Burma had a very extensive frontier to guard, and that, m‘
one direction especially, it was a constant source of anxiety and trouble. . The
efforts of the regular police had not been wanting to control those difficulties;
and he was glad to find that his- opxmon was supported by Mr. Aitchison as to
their devotion to duty and their unsparing exertions. - There was, however, no
, Pproper co-operation between them .and the vﬂlaoe pohce ; and’ this arose
. chiefly from the want of orgamzatlon of the village police, its ‘inadequate pay
- and the mdeﬁmte cha.ractel of its jurisdiction and duties. The Chief  Com-
- mlesmner had, therefore, after c0nsultat10n ‘with experienced officers, Native
. q.nd‘European, submitted a scheme to us for the remedy of those defects,”and ..
" the 'n,ssmta.nce of the Legislature was now asked to carry his proposal into
eﬁect

"Liberal concessions had been ma.de to British Burma by recent ﬁna.nclal
arrangements with regard to its provmclal revenue, and this would put the
Clnef Commissioner in a much better position to meet the wants of the Pro.
vince and to overcome the difficulties which arose from an imperfect rural
police. But outside that; powers would have to be taken for providing, by an
cnlargement of the local cesses, funds which would be applied to the i 1mprove-
ment of the pay and position of the rural police. He would réserve for a
future occasion the explanation of the course which legislation should take,
and the means to be adopted for raising those funds. '

The Motion was®put and agreed to.

'DEKKHAN AGRICULTURISTS RELIEF BILL.

The Hon’ble MR. HoPE introduced the Bill for the rehef of indebted
agrlcultullats in the Dekkhan. He smd—

_ . In availing myse]f of the leave granted me at the meeting “of the Council
o n the 5th ultimo tr infroduce a measure designed to afford relief.to the indebt- -
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.ed population of our Dekkhan districts, I fear it is indispensable that I should
tax the patience of my hearers by treating the subject at considerable length.

A careful analysis of the condition of the raiyats, and an investigation of the
cause of that condition, secm to be a preliminary indispensable to a just
appraisement of each of the numerous provisions comprised in the contem-

plated legislation.

“The ‘Dekkhan riots’ began in May 1875. They extended to thirty-three
villages .in the districts of Puna and Ahmadnagar, and many more were
threatened ; but order was restored within a month’s time. Symptoms of ‘the
bad terms subsisting between the raiyat and the money-lender had not been
wanting in past years. Whenever, as from time to time happencd, the turbulent
and predatory aboriginal hillmen—Bhils, Rédmusis or Kolis—rose, they made
moncy-lenders their victims, partly from personal motives, and partly to pro-
pitiate the population genecrally. Not a year passed without isolated murders
by exasperated debtors. But in 1875 the uneasiness became general in the
Dekkhan. An individual case set fire to the long-laid train. The villagers
began by combining to refuse supplies, water and service to the money-lenders,
but soon proceeded to actual outrage. The singular character of the proceedings
proclaimed at once their causc and their importance. Setting aside isolated
cases of personal violence and plunder, the movement was simply an organised,
and temperately but determinedly conducted, effort, directed to the definite
object of obtaining and destroying the bonds, decrees and account-books of the
money-lenders. No persons except the latter were molested. The mobs were
composed of respectable members of the community, not dddmashes, and were
often led or encouraged by the headmen of the village. On attaining their
object, they dispersed as rapidly and quietly as they had come together, The '
eventual cessation of the riots was due, not mercly to the prompt action of
the police and the military, but to the assurances of the civil a,uthontles that
complaints should be enquired "into -and proved - gricvances redressed, The
latfer pledge it remains for this Council to redeem.

“The riots have been follqwed by investigations in various forms. A
Special Commission, in the first place, was without delay appointed by the
Bombay Government. It was composed of two Europcan officers, Messrs.
Richy. and Izon, of the Revenue and Judicial branches of the service,
Mr. Shambuprasid, a dintinguished Native administrator, and a civilian from
the North-Western Provinces (first Mr. Auckland Colvin, now employed in
Egypt, and afterwards Mr. Carpenter). Their report, in five volumes and
above 1,500 pages, is a very able survey of the difficulty in all its aspects.
Besides this, the riots gave a special direction in Bombay to the enquiries

into the working of the Civil Courts then going on throughout India in con-
2
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nection'with the amended Civil Procedure ,Code under the consideration . of
this Council, which eventually became law as Act X of 1877; and a‘judicial
officer, Mr. William Wedderburn, was -deputed to ‘report on the subject:
Turther, other circumstances led in 1878, to the condition of the peasantry in
the four districts.of the Dekkhan being subjected to a close il;vestiga,tion,‘ in
which the most 6xpcrieilced _officers of the Bombay Presidency _togk_‘pa,rg, _a.gd, )
which is summed up in g,_'Ml;r}_th,_by,_S_i_r_Bichard_Iqmple, dated October. 29th,
1878. The Famine Commission. also this year obtained a good deal of valuable
evidence, to which they have been 50 good as to allow me free access. “Finally,

‘the question has been. very ably and instructively discussed by the Press, both

in India and in England. It'v_vjou'ld be impossible for me; on an occasion like-

tlie‘ preéént, to summarize all these enquiries or to state separately the’ opinibns )
of ‘all the principal authoritics. I can only lay before the Council what seem
to myself; by the light of this mass of evidence and of my own khowledge
and general experience; to be the condition of the people in the disturbed area
" and the causes which have operated to produce it, and then explain the mez}surés

by which the executive Govyernment propose that relief should be afforded. .

CT : - IL )
\«¢The Central Dekkhan, which is the locality principally distressed, though

. unfortunately not the only one; and to which the present Bill is intended to
" apply, consists of ‘four ¢ districts’ or executive  collector’s charges, namely,
Puna, Ahmadnegar, Sholapyr and Satara. The three first pamed became British
territory in A.p. 1819-21, but Satara not tilA.p. 1849. Their area is 21,000
square miles, and their population three-and-a-half millions; that is to say, the
population of Scotland, located in .two-thirds of its space. Mountains and
. forests occupy much of the country, so that the actually cultivated area gives
" about ;six’acres per head of the agricultural population. The Statelis the
' lapdlo'i"d'; the tenure raiyatwdrf on the Bobmbay system of permanent occupancy,

with revision of assessment every thirty years. The peasant-proprietors them-

gelves cultivate about three-fourths of their land and sublet the remainder.

The assessment or rent they pay to the Government is at average rates of from

seven annas (10}d.) to twelve annas (1s. 6d.) per acre, which is equivalent on

fairly good land to from an eighth to a sixteenth of the gross produce, and on
the poor soils to much less.

“The proportion and extent of indebtedness are not easy to ascertain. In
one batch of twelve villages tested by the Commission of 1875, one-third of the
peasant-proprietors were found to be very heavily embarrassed; and of these,
two-thirds were petty landholders, paying assessments of only twenty rupees
(£2) per annum and under. Their debts came to ejghteen times the average
assessment, and two-thirds of this were secured by mortgage of the land, In
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another batch of seventeen villages in Ahmednagar, forty-threc per cent. of
the proprietors were deeply in debt, the debts averaging fiftecn times the
assessment, but reaching forty-five times in individual cases. Only onc-third
of the debts appeared to be secured by mortgage, but one-eighth of the land
had already been actually transferred to the money-lenders; and with regard
- to much of the remainder, the raiyats were virtually mere tenants-at-will of
‘their creditors. The Collector was of opinion that, throughout the whole district,
three-fifths of the people were so involved that, in ordinary course, it was im-
posSible for them ever to get free. Upon this and much other evidence, I must
confess myself unable to share optimist views of the condition of the pcople-
Supposing only one-third of the proprietors to be irretrievably involved, is a
" ruined, despairing and embittered population of above a milliom souls beneath
special consideration? The proportion seems to me, however, to Lave been
nearer one-half than one-third, and to be, moreover, constantly increasing.
Finally, 1t must not be forgotten that the statistics of the Commission, which
I have been quoting, are now four years 6ld. Since then, the terrible famine
of 1876-77 and the subsequent indifferent seasons:have passed over the lands
and cannot but have left deep traces behind. True, as it js, that the peasant-
proprietary struggled nobly and long to maintain themselves and their depend-
ants without State relief, and vast as was the amount of accumulated savings,
in gold and silver ornaments and the like, which they were found to possess, we
must not forget that those savings were revealed by their passage to the mint,
and that their dissipation. must have left at the mercy of the money-lender
thousands who were never so before. We may admire the honest pride and
fortitude which the peasantry, as a body, displayed throughout their long-
protracted trial ; but we cannot ignore the obvious effects on their condition.

* Granted, however, that a large proportion of the population are deeply
involved, we may wel} enquire whether such a condition is abnormal. It has .
been said, and in one sense with truth, that ¢ poverty and debt were the familiar
heritage of the raiyats bofore the advent of the British rule.” Our records of
the country when first acquired tell of indebtedness extending largely among
the populati_én. The raiyaus, it is said, ¢ though usually frugal and provident,’
were in many cases ¢ living in dependence on the saukdr (or money-lender),
delivering to him theix’ produce and drawing upon him for necessaries ;' and
this condition is mai.n?‘ attributed to the Mardtha system of levying heavy
contributions from bahkers, to whom the revenucs of villages were assigned
in repayment, and of collect 1g the State dues generally through the agency of
such capitalists, who recovered in kind what they paid in cash. Indcbtedness
thus arising mainly from a vicious system of collecting the land-revenue paid
by all, necessarily cxtended to a large proportion of the population. But the
amount of individual debt appears to have usually been moderate—nccessarily
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80, it may be added, because the security and moans of recovery were small,
since land was ot sold for debts, and little or no assistance in recovering them
‘was given by the State. Very much the same condition of affairs is shown by

'ample testimony to exist now, toa oreater or less deoree, in the Native Statesf

~of India. I have myself noted it in those of Western India, with- many of which

I have’ had consxderable oﬂicla.l expenence 'l‘he reply to our enqujry,. thcn,. .
':lS that, as compa,red with’ former times and with Native States, indebtedness
. now in the Dekkhzm extends to smaller numbers, but is heavier,in md1v1dual_

. 1nc1dence, followed by consequences mﬁmtely more scrious and decxded.ly

o

,’abnorma.l

« Some may feel mclmed to questxon whether, after all, there is any reéal
harm in the pxesent state of things. The institution of private property in dand
is essential, it will be said, to the well-being and progress of every civilised
community, to the encouragement of industry and the accumulation of capital.
But it is indispensable that such property should be in the hands of those who
by their capital, intelligence and industry are qualified to turn it to the best
account. If this condition be not fulfilled, but the land be held by a class who,
through their ignorance, improvidence and want of energy, have burdened their
heritage with debt. which can never be repaid, and thus have deprived them-
selves of all incentive to labour and all interest in its results, then the only

N ‘remeay is'to promote rather than to-obstruct a gradual restoration of healthier
,cond1t10ns of society by the bankruptcy and eviction of the incapable. True

as such principles undoubtedly are in modern European .populations, consi-
derable caution is necessary in applying them to the ill-studied and little- -
understood problems of Oriental life. Assuming hastily a similarity of
‘Premises, we are apt to jump to familiar conclusions, ‘and to inaugurate
action wholly inapplicable and pernicious. Much of the difficulty in the present
instance arises from such inconsiderate interference in ‘the - ‘past. When we

“overturn by an Act of the Legislature institutions which popular consent has

maintained for above a score of centuries, we sometimes forget that we are not
the bearers of a poht1cal revelation from Heaven.

“In the present “instance there seem grave reasons for doubting -whether
the premises upon which a pohcy of laissezfaire is based are sound. If the
present condition of the Dekkhan raiyats are cause%l:y inherent moral and
Pphysical defects, unﬁttmg them for peasant-proprietorship ; if they encumber
the land to the exclusion of a class of intelligent, er 1j;prising and encr getic capi- _
talists, and if the land is such that capital in large ., .ugle  sums can alone effect
its improvement, then, indeed, we must perhaps git down and sit out the process
of gradual transfer of the rights of property from the one class to the other,
merely softening, if need be, the fp.ll of the sufferers. But consideration will
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show that no such circumstances exist in the Dekkhan. The Mardtha kunbi is
not the defective and uscless creature postulated. No such material composed
the armics of Sivajf and his successors, which defeated the Mogals, overran
half India, and founded an empire of which the remnants still flourish around
us. Asa soldier, the Mardtha in olden days was as enterprising as he was hardy,
equally able to * bide a buffet’ and to strike a blow. At present, he furnishes
material perhaps second to none in India for the purposes of modern war, All
representations of him as thriftless, enervated and puliy arec incorrect. Asa
peasant-proprietor, he is no unfavourable specimen of the class. Mr. Chaplin
and our ofher early authorities give him credit for many sterling qualities. IIe
is still represented by the Commission as a ‘simple, well-disposed peasant,
contented with the scantiest clothing and hardest fare,’ not without ¢ masculine
qualities’ and ‘a stubborn endurance,” though still mostly uneducated, and
conscquently without a broad range of intelligence, Of course, improvidence
and slovenly cultivation may be detected in individuals or particular localities.
But we must not expect too much. Under British rule, the kunbf has un-
doubtedly progressed as fast as adverse circumstances allowed. He works his
ficlds to the best of his lights, and in the dry season travels far in search of
day-labour, or with his cart on hire. During the late famine he - displayed
resources equally creditable to his thrift and his good-fecling. His embarrassed
condition seems to be rather his misfortune than his fault, induced by the cala-
mities of the last century, the obligation of ancestral debt, the hurden of the
land-revenue demand—formerly in amount and latterly in imposition—and the
facilities for extortion conferred by our laws upon his creditors.

¢ On the other hand, those into whose hands the land is now observed to
be passing are not yearning for it in order to improve it by their intelligence,
enterprise and capital. With solitary exceptions, the transferees are the pro-
fessional money-lenders, who have no wish even to hold the status of landed
proprietors, much less to invest their capital in comparatively unprofitable agri-
cultural experiments. Often too they are aliens, who return home after a time.
So far from eagerly getting the land formerly transferred to their own names,
they show general reluctance to doso. They prefer to keep the raiyat on his land,
and extract all they can from him: the punctual discharge of their advances
is the last thing they desire. As Mr, Auckland Colvin says—
¢ the position is that of a man recorded as occupier of his holding, and responsible for
the payment of revenue assessed on it, but virtually reduced by pressure of debt toa tenant-
at-will, holding at a rack-rent from, and sweated by, his Miarwdri creditor. It isin that
creditor’s power to eject him any day by putting in force any one 6f the decrees he has against
him ; and if allowed to hold on, it is only on condition of paying over to his creditor all the
produce of his land not absolutely necessary for next year’s seed-grain or for the support of
life. * * He has nothing to hope for, but lives in daily fear of the final catastrophe.

3
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Under a so-called raiyatwéri settlement it is gradually coming to this, that the raiyat is the
tenant, and the Mslwali is the proprictor, * * The proprietor is irresponsible ; the ‘tenant
uuprotected It promises to become, not a raiyatwari,. but a Marwr{ settlement.’

Such condltlons deprive the transfer -of land from distressed to moneyed classes
of all the «rlamom with w hich pohtlcal economy Would surround it. They
.show that the noble gift of property in land, made by thie British' Government
to the peasantry for their sole benefit, is passing, contiary” to' their " intentions
.and in frustration of their objects, to a class unfitted to possess it. As observed -
as early as 1852 by -Sir Gem ge Wlno'ate, the great author of the gift—

. 1t was never contemplated tha.t the.’ mea.sures intended to secure these benefits for the
class of l:mdholders ‘should transfer their dearest rights and the possessions that had descended
to them from tl\eu forefathers fo'a class of usurious money-lenders, and degrade the former
to the position of labourers or of tenants cultwmtmf' their former lands at the will of the latter.’
In short, the second of the premises on which a policy of laissez -faire would
restis as unsound as the first. In the words of Mr. Pedder, a gentleman
who has long made a‘speclal study of this subject, and whose talents have lately
led to his transfer from the Bombay OCivil Service to a high pesition at the
India Oﬂice,—

“it cannot be t20 clearly understood that only in the dream of a visionary will the English
. agnculturnl system of large landlords, capitalist farmers of large farms, and peasant-labourers
... for wage, ever be substituted for the petite culture of India. Happen what will, each raiyat

~will #ill his potty ho]dmg, but e may be, as we have made him in Bombay, its _ praprietor ;
he may be, as in the North-West, 8 member of a proprietary cultivating commumty ; he may

be, as in Réjputind, the customary tenant of an hereditary lord; or he may be,asI fear
he is becoming, the predial serf of a money-lender.”

“Only one of the three premises mentioned above remains—that the land -

.. issuch that capital in large single sums can alone effect its improvement. That

" is exactly what it is not. There are indeed certain Jocalities, limited in number,
where.irrigation prOJects may alter the character of the produce and counter.

act seasons of drought. But these are far too extensive for individual enter-

* prise. . They must be undertaken by joint stock companies or Government, and
the latter has them in bhand But the great proportion of the cultivated area js
such that the most it is cap‘tble of can be made out of it either by mere careful
tillage and economy of stable manure, or by petty improvements, such as, for
instance, digging a well, banking-up a stream or watershed at certain seasons,
making a supply-channel from a nelghbounng canal or river, or altering the
level or inclination of a field—by gction, in short, of ‘exactly the kind wluch
the peasant-proprietor, standing on his own land, fully realising its capabilities,
and feeling pride and pleasure as well as utility in developing them to meet

. the growing needs of himself and his children, is at once the most competent
and the most likely to apply. That he has so improved his estate since it came
into his hands when he could, despite all the adverse circumstances by which
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he has been met, is proved by the increase in wells and the reclamation of
unassessed waste within holdings during the last thirty years. Whether he shall
pursue these inclinations freely, or continue, as at present, thwarted and check-
mated at every turn, it now mainly rests with us to decide.

“To the question, therefore, whether there is, after all, much harm in the
- present state of things, we must, perforce, answer that the harm is of the greatest.
To a'peasantry such as I have described, expropriation means discouragement,
despair and exasperation. To the money-lending class, it means the acquisition -
of what they are unfitted to use and do not particularly desire to have, of what
yields them at best a precarious profit, not exceeding that which reasonable
rates of interest, combined with easy recovery, would produce, but wrung forth
with trouble, anxiety, expense, popular execration, and even personal danger.
To socicty, it means the discouragement of labour in extracting wealth from
the soil, the application of capital in disadvantageous and comparatively
unproductive channels, and the fomentation of disorder and outrage. As reported
to the Bombay Government in 1858 by Mr. J. D. Inverarity, the Revenue
Commissioner— '
¢ the question is one of vital importance both to Government and the people. Even the pas.
sive society of the East cannot bear so great a burden without making from time to time con-
.vulsive efforts to shake it off. Thesc efforts must increase in frequency and strength, unless
the Legislature seriously takes up the evil and applies the knife to it.’

IIT1.

“ Assuming,' then, that indebtedness to an unusual and extreme extent is the
condition of a large proportion of the people in the British Dekkhan, we  must
enter into a critical examination of its probable causes before we can hope to
apply an effective remedy. These causes are numerous, and complicated both
in themselves and in their action and reaction upon each other. They may be
conveniently classed as ¢ normal ’ and ¢special.’ i

“The nbrmal causes are those which may be found at work, more or less,
at all times, and some in all parts of India, others only in certain localities.
First of these stands poverty. It is obvious that where there is a peasant-pro-
prictary, though the stimulus to individual exertion is considerable, and in
India the Hindd joint-family system tends to prevent minute subdivision, the
individual capital cannot be great, and misfortunes comparatively small will throw
even a thrifty and industrious person into the hands of the money-lender for
temporary loans. Besides this, the kunbi of our Dekkhar labours under the spe-
cial disadvantage of a soil mostly indifferent, and a rainfall so precarious, that he
hardly gets a full crop once in three years. Finally, the obligation to pay a
father's debts, laid by Hindd law upon a son without any equitable restric-
tions, imposes a burden oppressive at all times, and too often aggravated by
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fraud in the creditor and ignorance in the debtor. . The Commlssxon, in fact ‘8o
.80 far as to term ancestral debt the ‘chief cause’ of the mlya.tsembarrass-
ments.. Next to poverty comes 1gnorance, which renders the unlettered 'peasant
unable to read, and often to understand the documents and accounts in w luch
he is vitally . concerned, or to state and substantiate in a Givil Court a good
“defence when he has one, and thus makes him a ‘tempting sub]ect for ‘every
kind of roguery. ‘Social obser vances, such as marriage, birth and “fuheral .
“expenses, also swell the roll of -obligations; but, being connected with reli-
gion, they are to a’ 'gréat' éxtéiit una.vdidablé If occasionally excessive in
‘ prospenty, they are reduced .in bad times. The Commission consider that
in’‘amount, they are genemlly not larger ‘than the raiyat’s income, if other-
wise only fairly taxed "would justify, and that undue prominence has been
given to them as a cause of his ruin. Zmpr ovidence must be admitted to con-
tribute its share to'the catastrophe; but it consists as the Commission remark,
rather in the short-sighted 1mp10v1dence of.an ignorant class, ready to reheve
present necessity by discounting future income on any terms, and unable to
- realise the consequences of obligations foolishly contracted, than 'in an extra-
vagant expenditure and misapplication of income.” To this may be added an
honest and confiding, rather than vigilztnt, temperament. A’soil yielding but
one crop, and therefore the whole year’s income at one period, a climate so
‘capnclous as to preclude at seed-time any safe estimate of what the harvest, if
there be one, will be worth, and prices varying above cent. per ‘cent., as’they .
twice have done in this century, might well derange the calculations, a.nd pro-
duce the bankruptcy, even of sober men of busmess

“ Besides these normal causes conducive to mdebtedness, there exists a long
array of special ones, some general in their operation, others peculiar to the-
Bombay Presidency or the Dekkhan alone. These I propose to notice in four
groups—na.mely, those increasing credit, diminishing ability fo repay, proceed-
ing from the revenue system, and comprised in the term ¢ arming of the money
lender.’

* Increased credit obviously flowed primarily from our establishment of a
settled goverament, and the consequent lmmumty of the raiyat from being
plundered and murdered by hostile armies, or drawn from his fields, perhaps
killed in battle, on his own: side, as also from the grosser forms of private crime.
A like effect followed our land-settlements. The meaning of the phrase ‘land-
revenue’ varies greatly in different parts of India. In Bombay the State -is
the landlord, entitled to the entire rent—that is, to the whole net produce or
surplus after deducting the cost of cultivation and of the subsistence of the
peasant and his family. The State has no intermediary or landlord to think of
to whom a certain proportion of the rent must be left. It may relinquish to
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the peasant-cultivator as much or as little of the rent as it chooses. The
Native governments preceding us relinquished but little, and the cultivator
was rack-rented. Hence, cven a small debt pressed heavily, and complaints of
indebtedness were gencral when we acquired the country. Gradually we
reduced our land-revenuc demands, producing immediate relief and recovery

of agriculture, until by the revenue survey system, founded by Goldsmid and’

Wingate in 1838-40, and gradually extended throughout the Presidency, we
levy, says Mr. Pedder, only one-half, af most, of the net pr‘oduce or rent, thus
leaving the cultivator a liberal margin upon which to borrow and repay. DBut
we went further than this. Under the Native government a cultivator could
not, according to custom, be cjected as long as he paid the revenue demand ;
but that démand was so high that his right of occupancy was worth little or
nothing, and was, besides, mostly not recognised as salcable. The land was not
his to scll, being deemed the property of the State. Under our settlement,
however, ¢ this right of conditional occupancy’ (to quote Bombay Act I of
1865) © is declared to be a saleable and transferable property.” Though the land
is still termed ¢ Government land,” the occupant has acquired a tenant-right far
wider than that of Ireland, and has virtually become proprietor, while the Gov-
ernment retains only a rent charge, variable once in thirty years, within certain
prescribed limits. The right of property thus granted acquired simultaneously
a considerable value through the reduction of the revenue demand and its
invariability for thirty years. The gift, intended to enrich the raiyat, increased
his credit. along with his means, thus exposing him to the loss, not only of the
extra share of net produce bestowed, but of the land from which a livelihood

had hitherto been sccure.
“ Fast upon these additions to solvency and credit came days of brilliant but

ephemeral prosperity. Commencing with 1850, railways, roads, bridges and
other public works poured millions into labourers’ hands, while a series of good

seasons gave the best encouragement to agriculture, and brought almost every .

available acre under the plough. Then came the Amecrican war, raising to
almost fabulous rates the prices of cotton and other produce. These circum-
stances had a double effect : many raiyats paid off, or greatly reduced, their
debts : many more, both of these and others, increased their expenses, and some
even borrowed largely, upon the strength of incrcascd incomes which they
supposed would last for ever : all learned a higher standard of comfort and new
wants, which they could not relinquish with readiness equal to the subsequent
rapid contraction of their means. A further expansion of the raiyat’s credit
was induced by greater facility in obtaining loans, owing to two rcasons. The
arming of the money-lender, to which I shall presently allude, rendered frauds
and legal recovery of advances easier. Also, the general prosperity increased
the capital of money-lenders for investment and the numberof persons com-
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‘peting-in - the business. Money was lént recklessly, on unsound credit ; money .
_was lent deslonedly to secure the unwary ralyat as a bond-slave for ever,

“ .Dzmmzehed ability to repay arose partly from gre'tter pressure on the land
by the populatlon, which had grown 45 per cent. in the thirty years ending with
+1875.~ 'The proportion of 167 souls per square mile becomes extremely heavy
after ma.kmo allowance for mountains, forests, &c., and for the defects of the
cultlvable soil and the climate. But even the cultivable area cannot be, on an
avemﬂe, as productlve as in former days. When only a half of it was culti-

‘ vated the best soils were chosen, fallows were rcadily allowed ; the waste land
and forests supported cattle freely ; the stable manure was sufficient. Now all
is reversed. The waste land has disappeared ; the cattle and manure are insuffi-
cient in proportion ; the jungles have become reserved forests; the poor soils

~ reduce the average ; and the general result is a lower yield per head for subsist-
ence or repayment of debt. Again, the ralyat’s solvency was reduced by a great
fall in prices after the close of the American war. Between 1836 and 1866 prices
rose from fifty-six to eighteen secrs per rupee : between 1866 and 1874 they. fell
again to fifty seers. With the various causes of low prices; with questions -
such as those of the effect of levying revenue in money instead of in kind; of
the suﬂiclency of the circulating medium, or of the action of the so-called ¢ In-
dian tribute,’ I am not now concerned ; for our present purpose, to note the fact
of the fall is sufficient. A series of bad seasons has, likewise, supervenéd Fi-
nally, the effect of an absence of stimulus to exertion in lessening ability to

- repay must not be overlooked. 'Where the raiyat is hopelessly invélyed, and
all produce goes to the creditor; a bare subsistence being given back, what
inducement can there be to add to the latter’s gains ? The raiyat pays off less ;
his debt on paper increases, and what more ? He thinks it ¢ as well to be hung
fqr a sheep as for a lamb.’

“ To our revenue system must in candour be ascribed some share in the
indebtedness of the raiyat. Time would fail me were I to attempt to enter
here into the elaborate question of the pressure of the land-revenue demand,
nor does my .subject require that I should do so. The Commission’s report

‘and the other enquiries to whith I have referred contam the fullest information
* on the subject. BSuffice it to say that it is amply proved that the riots had no ",
immediate connection - with the revision of assessment, which . was neither
imposed nor contemplated in many of the localities Wwhere they occurred. Still
less can the general indebtedness of the raiyat be ascribed to the weight of .the
assessment, whether unrevised or revised, since the proportion of the net pro-
duce taken is low in itself ; very low for a landlord to take ; far lower than that
jrevailing in ¢ alienated * British villages and adjacent foreign States. I am
Lere of course speaking broadly, irrespective of individual instances of over-
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assessment, which in so vast an undertaking may not improbably have occur-
red. But it seems likely that indebtedness arising mainly from other causcs,
normzil or special, may have been aggravated by our rigid system. If any con-
siderable increase at a revision were gradually worked up to in the course of
two to five ycars, the raiyat would have time to readjust his expenses to his
means instead of being taken by surprise, and perhaps driven. to the money-
lender. Agnin, if the recovery of instalments were more coifcident with the
time when the miyat realizes on his produce, instead of falling sometimes too
early and sometimes too late, and so the land-revenuc were™more in practice
(what it is in law) a first charge on the latter, much temporary borrowing,
fraud in crediting produce, and eventual Government process for recovery,
might be avoided. Some debt, too, may be caused by the fear of eviétion—a
mode of recovering the revenue for which a substitute is much nceded. More-
over, though the system of taking revenue in kind, besides involving the injus_
tice of assessment on the gross produce instcad of the net, is S0 open to fraud,
when adopted on a large scale, as ‘to- be impracticable, its object might be
attained, in localitics subject to drought, by such suspensiont of the revenue
demand as to spread over three or four years, according to the scasons, the
aggregate amount to be recovered in that period. Iinally, in times of famine,
suspension of demand might be systematically granted, as of late it has been by
Sir Richard Temple, and even total remission, which is not inconsistent with
the Bombay settlements. And, above all, whatever relief is deecmed reasonable
should be granted in time.

“ The arming of the money-lender is a general term which I shall apply
to the process of increasing in numberless ways the legal power of  creditor
over debtor, which has been synonymous with the elaboration of our Indian
law procedure. In our early judicial dealings with our newly-acquired posses-
sions in the Bombay Presidency, we combined as far as possible the Native
model in form with European common sense and equity in practice ; but gradu-
ally the system was made more regular and rigid. DMountstuart Elphinstone’s
Code of 1827, however, still contained much of the old leaven, such as arbitra-
tion courts, usury law, and a long limitation for suits. Only gradually did
creditors perceive and work up to the advantages the law had given them. At
first the debtors complained of usurious interest only. From 1843 to 1850 the
Court’s influence became rapidly more apparent. Attachments and the extor-
tion of new bonds with a premium for forbearance increased. From 1850 to
1858 credit and frauds much expanded. Numerous public oflicers pointed out
the mischicf which was going on ; none foresaw more clearly than Sir George
Wingate how the benefit of his scttlement was beiag turned into” wrong chan-
nels, or pleaded more earnestly, though in vain, for prompt and effective remedics.
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Wlule affairs were in_ tlns state, the legislature stepped in to aggravate the
evil. In 1859 the penod of limitation for snits was reduced and the first Cnnl
Procedure Code was passe(l followed by the Stamp Act in 1860. )

“¢The condition then consummated whlch has lasted with but slight varia-
- tion for about twenty -years, may be thus briefly summarized as it appears in
“the Dekkhan The proce(lure is highly elaborate and technical ;- the penalties

- for. contra,ventlon of it severe, and litigation dangerous without the guidance

of a pleader, whose ‘services are costly and intercsts often at variance with
fhose of lns ehent The procedure is the same for a debt- of Rs. b and -

" Rs. b, 000 except in the rare instances where Small Cause Courts are established.
Stamp and court expenses have nearly doubled. Arbitration has been gradu-
ally shouldered out, partly by the superior prestige of the Courts, partly by the
stamp-duties, partly by its disadvantages for the money-lender. Suits may
be heard ex parte in the absence of the defendant, and are found to be so, in
the four Dekkhan districts, in above half of the cases. Great weight is attached _
by the Qourts to bonds, and they are therefore largely, almost exclusively,
depended on. Howeve1 fraudulent, extortionate or in cxcess of consideration
a bond may be, the burden of proof lies on the debtor, and in practice his
defence is generally hopeless Payments on a decree made by the debtor out of
cowrt. were (till 1877) ignored, and were therefore obtained, wherever posmble,'
by the fraudulent creditor. The reduction of the limitation period for bonded
debts from twelve to six and in some cases three years, and for simple money
debts from six to three years, respectively, has subjected the debtor' to com-
pound interest, frequent suits, extra costs and a vast increase of his liabilities,
The power of obtaining arrest and imprisonment gives the creditor the means
of extorting almost any terms for his forbearance in exercising it. Of all the
weapons he has obtained, this has been proved to be the most misused. The
power of sale in execution extended, till 1877, to everything the. debtor possessed :
since then certain bare necessaries have alone been exempted. Land remains
saleable, whether ancestral or acquired, subject to certain provisions for saving
it analogous to an elegit, which have hitherto proved inoperative, but are now
being amended. Of all sales it is a characteristic that the property, through .
technical difficulties, constantly goes for a mere song, and the creditor is the-
purcha.ser Decrees were, til! 1877, interminable, and the Commission found
numbers to be of twenty years’ stand_ing. Now they may be executed for
twelve years. A sub-judge mentions one executed nine times. If the perse-
cuted debtor turned towards the law of insolvency, he, till quite recently, found
it little more than a name. Until actually arrested or in jail, he could not
resort to it at all : and whether, after doing so, he escaped its pitfalls and two
years’ imprisonment or not, his subsequently acquired property and earnings
were liable (unless his debt was under Rs. 100 and the judge-chose to discharge
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him) until the last pice due, with intcrest, had been repaid. TFinally, the in-
crease of work entailed delay, with loss of time and money, in the disposal
of cascs, while financial reasons led to reduction in the numbers of the Courts,
and consequently to their greater remotencss from the raiyat’s home. And
all this is the more important, in that a vast increase of litigation has followed
the new law, so that in 1876 there were 87,123 suits, and in 1878 (after the
famine) 27,677, disposed of in our four districts alone.

“The tendency of the change of relations thus gradually brought about by
the law will be seen to have been all one way—in favour of the party possessing
the most intelligence and money. Even of old the superiority of the money-
lender over the raiyat was considerable, though the former had little power of
compulsion ; but by the law this supcriority has been infinitely increased.
The likening of the contest between them to one ¢ between a child and a gia-nt' !
is no figure of speech ; yet the law presumes them both to be equal! That the
superiority is fully and often frauduleﬁtly availed of is proved by the vast
increase of litigation just mentioned; by the evidence of judicial and revenue
officers and of numberless debtors ; by the scrutiny of accounts by the Commission
and by the use in 1874 of some 150,000 warrarts as threats only. The general
result is that through these undue powers the raiyat is enslaved by a vast
amount of debt, which has been much enhanced by our legal system, and in Iia,rt
was never incurred by him at all. In concluding this sketch, it seems scarcely

. necessary for me to add that the law, and not the Judges, are to blame. Some
of the most valuable proofs of the defects of the former are derived from
judicial officers, Native as well as European; and I fully agree with Mr.
Auckland Colvin that it is  very much to the credit of the subordinate judicial
administration that it has expressed itself so clearly as to the position which
it is compelled to occupy.’

_ 1V.

« Having thus enumerated the various causes of the raiyat’s indebtedness,
1 will briefly classify them according to the possibility or expediency of reme-
dial measures. As causes regarding which little or no special action is practi-
cable we may put down, all normal ones. Ignorance, improvidence and extra.
vagant ceremonial or social expenditure can never be eradicated from the world,
either in the Dekkhan or elsewhere, though time, experience and education may
reduce their strength.  An agricultural population everywhere is comparatively
ignorant ; they are found so even in England under a compulsory cducational
system, much more in India, where compulsion cannot be thought of. But vil-
lage-schools are exceptionally numerous and efficient in the Bombay I’rcsidency ;
cultivators’ children form 21 per cent. of the pupils, and we may hope for
gradual improvement in this respect. Comparative poverty must continue

b
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the lot of a peasant-proprictary whose soil is ‘poor and climate capricious.
Periodical n,bsorption of savings by famine can, at least, be enly diminished in
“degree by palliatives of partial applicability, such as forest conservancy, railways
md irrigation, which, under Sir Richard Temple’s vigorous- udmxmstratlon, are
bemg plomoted as rapidly as means allow, Prices must take thelr course.

- As causes rcgardmg which interference is undesirable may be mentioned
thc increased credit due to erderly government, ‘property in land and competi- -
. tion of money-lenders, ‘and the lessened ability to repay_ arising from the
dxmu_mtlon of waste land for fz_tllowg_.and grazing by the extension of cultm -

-“tion and ‘forest reserves. The raising of the land-assessment to the level of

Native States in order to stimulate exertion, and the lowering of it so as to pay
private debts at the expense of the community in general, are equally out of
the question. .

s« Rcspecting the remaining causes, action, either executive or legislative,
secems open to us. FErecutively, some little might probably be done to relieve
pressure of population by favouring emigration to other districts. Then, though
the idea of Government agricultural- banks appears to me to be unsound
in theory and unworkable in practice, the "opening of local loans in small
amounts, as in France, might offer to bankers an alternative for indiscriminate
lending on usury, and to cultivators an investment preferable to ornaments.

-The system of advances by Government for land-imprpvement, also, might be

simplified. Again, relief-might be afforded by modifying, in the directions I
have already indicated, the mode in which our land-revenue demand is imposed
and levied. Stamp and process fees and batta seem also- capable of revision.
Finally, there are exchange and cognate financial questions. But I must not

. dilate upon these executive remedies, which are beyond the sphere of this Coun-
..cil. T have touched on them merely in order to show that I’am not so simple

as to suppose that all the raiyat’s difficulties will be removed by the passing
of the Bill before us. Legislatively, what we can do, what is proved by over-
whelming evidence to be the thing required, what we undoubtedly ought
to do, promptly and effectively, is to restore, as far as may be, the rude
balance between debtor and creditor, which has been disturbed by our own
‘legal institutions. We may take back many of the weapons inconsiderately
placed in the money-lender’s hand and shown to have been misused; we may
‘check the undue credit arising from unjustifiable facilities for recovery; we
may increase ability to repay by removing discouragements to industry; we
may obey the long-neglected proverbial mandate to hear both parties; we may
substitute for the blind and ruthless operation of legal machinery the intelli-
gent dispensation of justice between man and man.
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“ As introductory to a fuller definition of the principles upon which our
proposed measure should rest and to a detailed explanation of the Bill itself, it
may be instructive to survey, bricfly, the relations of debtor and creditor as they
were found on the introduction of British rule and as they may now be seen
subsisting .in some of the best administered Native States. For the former
period I can quote no better sketch than that given in the despatch of the
Secrctary of State dated- December 26th, 1878, which has rccently become

public—

¢ Under Native Governments, it scems no assistance was, ordinarily, afforded by the State
to a creditor for the recovery of his debts. No Court of justice was open to him, and bhe was
left to his own devices to extort what was due, Government winking at very forcible measures
that were occasionally employed. The result was not so bad as might have been expected. It
speaks well for the national character that contracts were rarcly repudiated. And the Com.
missioners observe: that in these proceedings honesty was the best policy for the raiyat and
caution was a neeessity to the money-lender.’

“ In ordér to state correctly the prescnt practice in Native States, I
have made special enquiries in four cases. As to Ilaidaribid, His Excellency
Sir Salar Jung has favoured me, through the Resident, Sir- Richard Meade,
with a valuable memorandum and summary of regulations. From Bhaunagar
a large State in Kathidwér, which was, till lately, under joint administrators:
English and" Native, during the minority of the Thikur, and of which a graphic
account by Sir David Wedderburn appeared last year in the Fortnightly
Review, T obtained a note through Mr. Percival. The system in Morvi, another
Kathidwar State, is described in communications from the administrator, Mr.
Shambuprasdad, who was a member of the Dekkhan Riots Commission. About
Baroda full information is forthcoming in the administration reports of Sir
T. Madava Rfo and the letters of some private Native friends I have there.
In all these States civil suits for debt are comparatively rare. The limitation
period, where there is any definitely laid down, is twelve and six years. The
Hindé rule of ddm-dupat, or disallowance of intercst at any time in excess
_ of the principal, is observed in Baroda, Bhaun'war and Morvi. In Haidardbad

usurious intcrest is summarily cut down to a reasonable rate. Imprisonment
for debt is not allowed in Morvi, mor, apparcntly, in Bhaunagar. In
Baroda it is forbidden altogether during the cultivating scasons, and very
spannfrly used at other times. In Haidardbad it is reserved for cases of con-
tumacy and fraud. As to the sale of a raiyat’s land and housc for debt, both
are exempt in Bhaunagar, and the former (if not both) in Morvi. In Haidar-
4b4d the sale of cither is said to be resorted to in cxtreme cases only. In
Baroda only such portion.is salcable as may be in excess of what isindispensable
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- for the res1dence and support of the raiyat and his famlly, and sales are not
favoured by the Courts. . The sale of -moveables is also under characteristic re-
stnctxons In Bareda the raiyat’s implements and cattle necessary for cultiva-
tlon, cookmg utensils and clothes mchspensable for daily use, ¢ the - ornaments
' which a married woman must have on her-person as long as her husband is alive ’
(even if not hers, but her husband’s) the two months’ corn for the raiyat and
his famlly arg all exempt. In. Bhaunagar only agricultural stock and imple-
-ments in excéss of what is necessary for cultivation, as also the produce, may be
sold -and in Morvi the rule seems much the same. In Haidardb4d the reserva-
tlons embrace cattle and melements necessary for agrlculture, sced-grain for
"“the next season, grain for subsistence for six months, and necessary apparel and
‘cooking-utensils. In all the States the fixing of instalments is common, and,
‘whatever may be the standard rules promulgated through a desire to imitate
our judicial mstltutlons and to obtain credit for well- orgamzcd government, .a
summary enquiry into the facts of the case, with scrutiny of accounts, and a
-more or less rouOh-and-ready adaptation of the creditor’s demands to the
debtor’s means, appear to be the practice. This practice, being supported by
popular opinion, is probably'less affected in individual cases by corruption, par-
tiality or oppression than might on general grounds be expected. Having held
for many years intimate relations, official and otherwise, with Native States,
""which in Bombay form one-third of the Presidency, I can say with confidence
that, making dne allowance for the growing mischievous tendency  to ¢opy the
British system blindly, the picture just presented is, on’ the whole, fairly typical
- of them all.

« 'f‘his picture may, at ﬁrst“sight, seem to exhibit conditions under which
either the raiyat can get no credit or the money-lender no returns... As a matter
of fact, however, neither result occurs, because all the parties concerned —deb-
tors, creditors and rulers—thoroughly understand the limits to their several
action which are essential to their several ends. No doubt the raiyat has in’
many cases a hand-to-mouth sort of existence; but even this is endurable, com-
bined with jmmunity from eviction. I have come upon a passage in Sir T.
Madava Réo’s Administration Report of the Baroda State for 1875-76 so ably
.describing the position that I must ask leave to quote it at length—

¢ Sales must not be made so rigorous as to crush or u.npmr industrial energy ot to induce its
emigration. . The Civil Courts have to be specially careful in regard to the last-mentloned .
point, which mainly concerns the raiyats. These have frequent dealings with the’ saukdrs,
whose exacting tendencies are well known. The Civil Court should take up such a position
- between the raiyat and the saukir as freely to allow benefits to pass, but ‘effectually to arrest
mutual injuries. The raiyat here ‘can never, as a rule, altogether dispense with the services
of the saukdr; for the seasons are mnot so regular nor are the means of irrigation so extensive
as to ensure equability or constancy of production. Again the land-tax is in most cases
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fixed, and absorbs a considerable proportion of the produce; and, again, the prices of produce
fluctuate, changing the incidence of the tax on the produce from year to year. In other words,
while the outturn of the land is necessarily varying, the raiyat has to pay a fixed and consi-
derable tax, which must come from the land. In other words, again, the exchequer has to draw

. a constant and continuous stream out of a fitful supply. The saukdr by his interposition
meets the mechanical necessity of the problem. He is the recciver of the fitful supply, and
enables the raiyat to pay the sarkér equably. He often performs another useful function,
namely, he enables the raiyat also to draw from that fitful supply an equable subsistence for
himself and family. Tt is thus 4o him.that both sarkér and raiyat are indebted for equalising
to each their annual receipts from a fluctuating source. He, therefore, fulfils very beneficial
duties, and deserves to be conserved as an almost indispensable part of the rural organization.
At the same time, we are bound to see that he does not override the interests of the raiyats.
Let the Civil Courts enable the saukdr to recover his just claiims from the raiyats. But the
Courtsshould not pgrmit the saukér to press the raiyats to the point of crushing. _This point should
be well defined and ever kept in view. No process of the Courts should, without the concurrence
of the revenue-officers of the sarkdr, deprive the raiyat of his land, of his agricultural cattle
and implements to the extent mecessary for the cultivation of that land, of his cittage, and
of food and raiment according to the necessity of himself and family. These should be Jeft
40 the raiyat, and, as a general rule, placed beyend the grasp of the saukir. It should fae un:
derstood that the first demand on the produce of the land is that on account of the sarkér
tax; the next is that on account of the subsistence of the raiyat and his family ; and the last
is that on account of the debt due to the saukdir. The surplus which may be forthcoming in
good seasons after meeting the first two demands may be made available to the saukdr for the
recovery of his advances made to or for the raiyat in bad seasons. This being understood, the
saukdr will easily limit his advances to the prospects of such recurring surplus, and will not
go beyond. This principle of adjustment may be expected to work well and to the advantage
of all the parties concerned, provided that the land-tax is mot so excessive as to trench upon
the subsistence of* the raiyat and the remuneration of the saukdr in an average year. As
a rule, the principle is not novel in Native States, and has been long in operation, more or
less. .Our new Civil Court should recognise and respect it, and by no means set it aside.
After what I have stated, I nced hardly say that our Courts should not imprison the raiyat
on account of debts dug to the saukdr and consign industrious hands to idleness, unless where
the debtor may be fairly presumed to possess the means of payment and to withhold payment
from a refractory spirit.’

“The Quarterly Review, in an able and interesting sketch of the Dekkhan
published last April, further truly describes the uscful functions of the money-
lender in relation to both the State and Society :— .

“The village-banker is essential to the social system of the country. At once the
purchaser of rural produce and the local agent of the central mercantile firms, alike the
village shopkeeper and money-lender, he enables the peasantry to derive full benefit from a
good season, and to moderate the recurring disasters of drought and flood. Without his aid
the rent would not be realised. His functions in normal times are most important, but in
the abnormal times of famine they are'indispensable. Ther the banker and shopkeeper is
stimulated to double activity in both capacities. He advances from his stores food, seed,
stock, and even moncy to the peasantry, who can offer nothing but their credit in return,
By relieving the better classes of the community he lessens the pressure on the public purse.

6



184 DEKKH‘AN' AGRICULTURISTS RELIEF.
" But he does more than this. ¥ * ¥ Expericnce has proved the advantage of leaving the trans-
-.port and distribution of food-supplies to.private tmde * % Ttis the saukir who, spans
- the gulf Whlch sepa.rates want from plenty, and fulfls the fuictions of distribution w]:uoh
“no’ State ngency can_perform.’
“'.lhe Inoblem before us is how to keep the money-lender in his place, to
_ ,.encoumge and support th in all _useful functions, but to restrain him, as
“* “he is restmmed in Native States, from becommv the enemy and oppressor of
- the poor? The leading. prmclples of our new measuie then should be to give
" 3-’both sxdm fau' play, instead of setting the two classes by the ears; to diminish
: e,'mk of fra,ud in borrowing and- extortion in repaying; to diminish the-
. risk of loss in lendmo and excessive delay in recovery ; to obhterate any stlgma.
. 'restmo on our ]u(hclal ‘institutions.” Weé must foster due credit, check that
which is undue, and ‘allow free scope to all civilising processes and healthy-
relations between capital and labour. We must hold the-raiyat responsible- in
our Courts.for what he has really borrowed, not for what he has not, and make
‘him repay by his own exertions all that he reasonably can repay, not set him free,
by sudden, one:sided or ¢ heroic’ remedies, to enteron a fresh career of indebt- .
edness. In short, we must see the parties as they really are, in a candition of
Oriental, not of European, civilisation, and deal with them by the Indian
experience of success in past generations ‘and failure in the present, rather
than_ by the intrusion per salfum of alien institutions which are in their own
land the result of oentunes of experience under tota.]ly different conditions..

“T will now endeavour to set forth, as clearly and fully as time and . the*
occasion permit, the principal provisions of tlie Bill I-am introducing, premising
that, as the latter is intended to supplement, modify and doVvetail into the Civil
Procedure Oode, and it therefore in some parts presents to the unskilled reader a’
confused and imperfect aspect, I shall discard its arrangement, and endeavour
to express in plain English the effect which its provmons (coupled with the

..Code) are intended to produce.

“The first object aimed at, is to establish precautions nﬂ'a.mst fraud by
either debptor or creditor in their orlgmal transactions with each other, and so-
keep them on. good terms and out of court, as far as possible. The Commission
-thus enumerate the chief frauds which are plja,ctiscd — )

By creditors: (1) forging bonds; (2) withholding the consideration mentioned in

bond; (3) obtaining new bonds in satisfaction *of old bonds and of decrees
and nevertheless enforcing the latter; (4) not giving credit for payments.;
(3) refusing to explain or wrongly representing their accounts to debtors.

By debtors: (6) tendering in evidence false receipts and false evidence of alleged pay-

ments; {7) pleadmg that bouds are false when they are really genuine.

¢ Chapter VIII of the Bill is intended to meet the first three and the last-
mentioned kinds of fraud. It provides that every instrument to which ‘an.

. 3
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agriculturist 1saparty shall be wutten by ‘or under the superintendence of
a village-registrar, exccuted in his presence, and attested by him; that the
registrar shall give a copy of it to the party not entitled to the original, and
shall both endorse on the original whether transfer of consideration took place
before him or not and mark for future identification any instrument which
such original supersedes. The reasonableness.of such a measure is evidenced
by the provisions for notaries in France and most other European countries,
and by the penalty in England on unauthorized persons practising as convey-
ancers. Instruments not so executed will be invalid. By these mecans every
raiyat should at least know what he signs, and both parties should receive due
protection. Chapter IX, dirccted against the remaining three kinds of fraud,

provides, under a penalty, for the grant to raly-l.ts on demand of written receipts,
annual statements of their account, and pass-books, and for the latter being
written up from time to time and attested by the money-lender. - These two
chapters are based on recommendations of the Commission. Certain provi-
sions of both of them may to some eyes appear too minute to be satisfactorily
workable. But due allowance must be made for the existence of a raiyatwéri
settlement ; for the detailed regulations which the position of Government as
a landlord necessitates, and for the intimate personal relations with the people
resulting from residence of revenue-officers (who will supervise the working
of these chapters) in camp for six or seven months of every year. For instance,
the granting of receipts for revenue payments and furnishing every raiyat with a
copy of his account have in Bombay been provided for by law since the com-
mencement of British rule, and the calling raiyats in person by thousands and
testing the pass-books or receipts give 1 to them by the Government books is there
one of the most ordinary and useful duties of an assistant or deputy collector.

“The next step contemplated is that, whenever serious misunderstanding
unfortunately arises between moneyr snder and raiyat, either party should be
able to resort to a friendly non-judi al authority bound to use his best- offices
to reconcile the two, and that no liv ;ation ‘should be commenced without a
certificate from the Conciliator (as e authority constituted by chapter VI
will be termed) that his endeavours n this behalf have failed. Such Courts
of Conciliation were advocated by Si+ John Strachey just twenty years ago, and
by Mr. Cust in 1870 in the Calcutta Eeview. On the present occasion, their
success in France was brought forward last year by Sir Erskine Perry, in
some Notes which have been published in India; and the subject is suggested
for consideration in the Secretary of State’s despatch alrcady referred to. For
details of the French -system, derived from personal observation during a
residence in France, I am much indebted to Mr. Fitzpatrick, Secretary to
the Government of India in the Legislative Department. The proposed Con-
ciliators will so far differ from the French Juges de Paiz, that they will not
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have, in addltlon to conciliatory functlons, a petty ]udlcml ]unsdmtmn (up
t0.100 francs = Rs 50), nor will they be able. to compel the attendance : of +
“the defendant before them but they 1 w1]1 in consequence, be unable to exercise
-undue pressure, “which in Indla m10ht perhaps under some circumstances' be
. app1ehended :

*¢ Closely connected w1th the suh]ect of conciliation is-that of Pa.nch:iyats,
.or arbitration by non-oﬂicla.l persons or .bodies, ‘such as, the Puna A_rbltra,tlon'
Court,. and of 1ncorpora.t1ng ‘siich ‘arbitration, with "more “or less asmsta.nce
and control into our ]u(hcm.l system 'l‘he question is a difficult ‘one in some
aspects ‘Al tha.t I am now ‘able - to say is; that it is under careful consider-
atron, and that any prov1s1ons “which may ‘be decided on can beinserted hereafter
in the.Bill when passing through the Select Committee of this Councl.l

« Supposmg that, notwithstanding all the precedmg precautions, the dls-
pute unfortunately develops into htlgatlon, the Bill next endeavours to place
the Oourts of law within easier distance- from the homes of the people, and to
make them more absolute, less technical, "less dilatory. and’ less expensive. I
' may here mention that, out of 4,650 villages in our - four districts, only 29 per

cent. are now within ten mxles of their Courts;. 35 per cent are from ten to
twenty miles off ;- 24 per ‘cent. from twenty to thirty miles; and 12 per cent,
" between thu'ty and srxty -miles—distances which, 'in the absence of . railways, -
represent a considerable inconvenience and loss of time to those obliged to
attend. - In pursuance of the objects just named, chapter V ‘empowers the
Local Government to appoint any Patel of a village whom it deems competent
to be village-munsif for his own village, or, if desired, for other villages also
within a radius of two miles. The munsif’s. jurisdiction will be limited to suits’
for money not exceeding ten rupees, and will generally follow - the model of
the Madras village-munsif’s system, co: stituted under Madras Regulation
IV of 1816, except that the munsif will n have, as there, 'a further juris ‘
diction, by consent of parties, extending u to‘Rs. 100. The munsif’s deglslon
will be final, except in case of corruption, ross partiality or misconduct prov
. ed before the special Judge, to whom I rill presently refer. This Mzdm,;
system is well worthy of attention. It is: remarkable fact that these munsifs
dispose of nearly one-fourth of the whole ' civil litigation of the Presiden
_ In other words, some 45,000 suits, for which the people in Bombay might cl{e
dragged to our regular Courts, with all their attendant delay cosgt d
harshness, are in Madras quietly disposed of at the people’s ’own ho::l:a
without any one of these evils. Nearly the whole of these suits are for sums
" not exceeding Rs. 20, and nearly haH for Rs. b and under ‘but the returns ds
not show how many of them are for Rs. 10 and under, and therefore tne:
without the consent of both parties. ' It has been surmised that many of thi
disputes here dignified by the name of * smts are so petty, that in Bomba;
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they are never brought to a reoular Court at all; but the general statistics do
not bear this out, as in'the Bombay Mufassal in 1877 thele ‘were 144,412 suits
to a. population of 15} millions, while in Madras there were only 190,290 to
) about 81 millions. Again, I undersfand from Mr. Carmichael, Member of
Oouncil at Madras, who has kmdly given me much information, that the bulk
of them are not"between usurers and raiyats. But.the fact remains that a
very inferior ‘agency can dispose successfully, without appeal, ‘of suits not
Jower, in value, though differipg somewhat in‘'nature, from those with which
we have to deal. Although, however, village-munsifs may thus be a fairly
.* efficient mstltutlon in Madlas, where they are a survival of ancient times, and
where society is still in a eomparatively simple state, it would be impossible at
the present day to constitute them by law throughout all villages or village-
circles. in our Dekkhan districts. The- people are now too indepcndent, too.
active-minded, too irreverent to accept implicitly the decision of village seniors
.as such, or, as a’ Native newspaper puts it, ‘in the present times of freedom
and liberty, when even children do mot obey ‘their parents, the village head-
men have no authority. and influence.!. Even if we in Bombay could success-
fully impose on our hard-worked and ill-paid Patel$ this, to them, novel
functlon, there is the further difficulty, in their case that-the bulk of our petty
suits are brought by money-lenders, with whom the Patel would too often be,
- by want of education or by absolute interest, unqualified to cope. Our advanc-
ed conditions postulate a more skilled -judicature, better Judges, and, conse-
quently, féwer of them; and these the Government must in the main provide.
At the ‘same time, there can be no harm in taking adva.ntage of the present
opportunity to _empower the Government to invest with petty jurisdiction
up to Rs. 10 any village Patels whom it may here and there find to be quali-
fied by education and character. We may hope that the number of ‘such will
gradually increase.- ' .

. «Next above these new Munsif’s Gourts come tlie emstmg Courts of
subordinate Judges, who are all trained officers, divided in two classes, with
. proportionate powers, and receiving salaries of from Rs. 200 to Rs. 800 per
"mensem. - These- Courts it is proposed to strengthen in two ways. Their
nimber will be increased from 24 to 36, thus diminishing their local jurisdic-
tions and the distances to them from the people’s homes; but this, bemg an

executive measure, needs not to be provided” for in the Bill. Their powers
will, moreover, be considerably increased. ‘By chapter II of the Bill all subor-
dinate Judges in the four districts will be invested with what are termed Small
Cause Court powers, but enlarged so as toinclude mortgage-cases of the class in
which agriculturists are so commonly involved. And by chapter IV they w1]1
all receive jurisdiction in insolvency. The question ‘of how far the summary
. jurisdiction, not open to appeal; which the Small Cause Court model implies,
' Ll 7
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might safely be entrusted to the two classes of subordinate J udfre has received
care[ul con51derat10n in connection withi the opmlon of the Secretary of State

“in. paragmph 33 of the" despatch: ‘I 'am - -inclined to think that the principle

of summary Junsdlctlon without '1ppeaI might be conferred expommentally on,
all civil Judges in the Dekkhan with - gre'v.t benefit.” It.is. considered that

such jurisdiction may be conferred on the first’ class suhordmate 7 udges up to

the full limit allowed in the Mufassal Smdll Cause Courts Act namcly' Rs. 500
(£40), and on the second class subouhnate J udoeg up to lts 100 (£8) absolute-

1y, and up to. Rs. 500 by consent of the parties (on4he aualooy of the higher
jurisdiction of vﬂl-\ge-muns1fs in- Madras) But. three specla.l safeguards are’

proposed .in chapter VII Firstly, msp?ctwn —A special Judge will be ap-
pomted to inspect; super\nse and control the proceedings of the subordinate

.Judges, ‘munsifs and conciliators under the ‘Act in all the four distriets, and

sce its new, prmclples and pohcy effectively carried out. . The special Judge |

will be alded in each pair of the four districts, by a speclal assmta.nt Judge or
“subordinate Judge, who will :during the greater part of the year ‘be engaged .
-in travelling about, mspectmg and supervising all: subordma,te Courts.” ' In

Bombay the Collectorand his assistants similarly move a’oout mspectmo and

N

‘controlling the revenue and matrlstenal adm1mstrat1on, ml.xmg with the -
»_‘people, and, in parhcular exa.mmmg the civil work done by:: ‘mém]atd4rs.
-Long . oxpenepce “has proved that the .system produces’, excellent results.- :

- Secondly, révision.—The power of revision vested in the High Court by section

822 of the Code of Civil Procedure is extended, on the a,nalooy of sectmn 295 of

" that Code, to' the specml Judge, who will be enabled ‘to call for and - -exapine

the -record -of any.case and correct: failures of justice, ag also  similarly to deal’

} w1th cases called for and referred to him by his assistants’ just mentioned.
"The powers of the High Court under thé same "section will* remain intact.

Thirdly, sitting “in banco.—The special Judoe and the . ass18tants with’ lns

. authorisation are enabled to stay .the, proceedings in any case pending in a

. subordinate. Court, and to sit with the Judge as a Bench to try 1@ The’ power

of withdrawing a case and trymg it himself, or transferring it to another Court;

. which the district J udge possesses under section 25 of the Code of Civil Pro--

cedure, w1]l also be exercised by the special Judge, and by his assistants with

-bis authorisation. These provisions will enable important cases to be tried hy

superior officers or'a Bench, and promote that exercise by stch officers of their -
personal example and that enlaroement of their practical expenence which
are thought 50° desu‘a.ble by the Secretary of State. :

4 In concludmg this part of the suh]ect L should explam that the amended
jurisdiction will,. for ‘convenience’ sake, ‘supersede altogether that under the
Mufassal Small Cause Courts Act, and thus litigants who are not agncultunsts
wxll in money cases obtain throughout the"four districts the . special adva.n-
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tages designed for the latter. A_lso, no special provision is"made for submdmate
Judges moving about and sitting at different places, because they can be
-requn'ed to do so, unde1 the cmstmg law. . . .

“The procedure followed by the Courts- under theu- new ]umsdlctlon will ’
be pretty nearly that of Small-Cause-Courts, which again differs but little, ex--
cept as to recording evidence at length, from that of the Code of Civil Pro- -
cedure. Qne exception, however, is so important as to i'eq.uire‘ special men-
tion. The Commission pointed out that. the proportion of- cases decided i

' Bombay ex parte, or in the absence of the defendant, vastly exceéded that in any
other part of Indu_). In the four districts the proportion ranged in 1876 from.
60 to 74 per cent., and last year from 57 to 66 per cent. This ‘has been
ascribed to a variety of causes, of which the chief probably arc ignorancg of
the raiyat that he has a defence, want of means to pay a pleader; conviction
that the Court, for want ‘of time or other reasons, will not go into the
merits of his case or look behind the bond, fear of n1'1t'1t1nfr his ereditor by
a defence or fraudulent non-service of summons. The various provisions of .
the present Bill, however, completely alter- the position. The obligation. laid -
on the Court of going into the whole merits of the case, and behind the bond if
mecessary, to which I shall pljesén,tly allude, will remove the first three of the -
-above causés of backwardness on the raiyat’s ‘part, and will probably lead to
his more frequent voluntm'y appearance.. But that obligation ‘can scarcely ever
be sticcessfully perfor med in his absence and w1thout his help ; and it is therefore
considered indispensable to make it mcumbent on the Court ordinarily to exercise’
in all cases of a defendant’s non-appear'mce the power of compelllnﬂ' ‘him to
attend now vested in it by ‘the Code for exceptlonal use. Compulsory attendance
will meet the other two causes of absenée above mentioned. = Any hardship
which it . might *be supposed to involve will be more than balanced by the -
consequent better hearing of the case, and Will, moreover, be much lessened .
by the proposéd bnnfrmo of the Court nearer to the debtor’s home

e Closely connected with the qnestlon of procedure is that of how far effect
should .be given to the suggestion of the Secretary of State that possibly it
would be’ desirable to ‘exclude professional pleaders from the Courts with -.
summary jurisdiction and, without appeal up to a limited amount’ Wluch
he desires. Upon this point we have two precedents. The French. Code ex-
cludes all skilled ‘advocacy from the. Courts of the Juges de Paiz, whether in
conciliation or: trml of suits, in the followm0 most stringent terms:—

. ¢Aucuns avoues, groﬁicrs, huissiers et cx—devant hommes de loi ou procureurs ne pourront
representer les parties aux burc:mx de paix.’

The Madras Regulation for village-munsifs excludes professuonals, but al]owg
the deputa.tmn of .arelative, servant or dependant—so that, for instance, a saukﬁr :
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could send his gumdshia, and a ra.lyat could send .or brmo- with lnm a clever
son or nephew, educated in a Government school. It may ] be trué that where ’
a case, involving even a moderate amount, is intricate, owmg to mort"ages or
other exceptional circumstances, a competent pléader may be of much use both
to the parties- and the Court. On the other hand, it must be admltted that a
pleader is a weapon at. the command of the rich alone (one subordinate Judge
even states fhat a pleader who often’ took raiyats’ cases would lose’ his best cus-
Jtomers) ; that in‘simple suits a pleader can often add nothing of value to what
is in evidence, but only wastes- ¥ime and “introduces confusion; and that the
presence. of pleaders’ predlsposes some J udges to decide.-on- what counsel put
before theim instead of going mdependently into the merits. . Upon a ‘balance of -
such conmdera!hons, the. draft Bl]l follows:the Madras law in excluding pleaders,
by, admitting non-professxonals in, a.ll cases before a village-munsif or conciliator.
It also attempts to check the unnecessiry employment’ of pleaders in higher
Courts, by excluding pleaders’ fees from' the costs awarded in cases. “before a
subordinate Judge not exceedmg Rs. 100, unless the Ootirt certifies that profes-

- sional assistance was necessary to the proper conduct of the case. ' The appmnt-'

ment of a pleadéer by the ‘Court in cases where the debtor needs counsel but A
cannot obtain it is. also provided for.- This has been suggested in several. '

qua.rters, and seems rea.sonable :

L e I must here venture to express my regret that a ma.tenal smphﬁcahon

;of the clvﬂ procedure with a view to saving delay and expense has not’ “been

found to be feasible. I see from official returns that in'the B‘ombay Presidency
in 1877 the average duration of uncontested suits was 132 days, and of contested .
suits 272. ' It is no’ doubt. true that the mtrlcacy ‘of a suit has no necessary *
connection with the amount in issue, and" that a mortgage for-Rs. 50 may
present, the same features as one for Rs. 5,000; and it may be‘argued with much

" show of reason that a Procedure Uode should prov1de for all-possible circum-’

-stances, and be of general apphca,tlou At the same time, looking to the fact’

that, out of about fourteen hundred thousand civil suits of: all kinds ‘disposed -of

- annually by the Courts of all grades in British India, some twelve hundred

thousand, or 85 per cent., are’ for sums under Rs. 100 (£8), and six hundred and -

.thirty thousand, or 44 per cent., for sums less than Rs. 20, I cannot but feel, and
I think the people feel too, that our Civil Procednre Code, with its six hund.red

and. fifty ‘sections and all that they. involve, is in minor cases a burden almost
too heavy to be borne. I trust the day may come when not only Dekkhan

) raiyats but all India will obtain some rehef in this respect.

’ “ Having thus noticed the proposed reorgamzatlon of the Courts, L proceed
to explain some important changes contemplated in-the substantive. law which -
they administer.. These group themselves round two main heads,— the definition

- of & debtor’s hablhty, and the mode and extent of its enforcement.
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* A Court proceeding to. determine ‘the amount of a debtor’s liability is
met in limine (in our four districts at any rate) by the undeniable fact that, as
Mr. Pedder expresses it, ¢the ‘passing of a bond by a Native of India is often ~
of -no more value as proof of a debt he tlleleby acknowledges than the confession
by a'man under torture of the crime he is charged ivith.’ The Commission
urge two points,—that the money-lenders have learned; through our system, to
use and rely upon bonds almost exclusively, and that their bonds are mostly
no correct representation of actual transactions. In close connection with tlus
difficulty about bonds is that of usurious and of compound interest, whether
only levied in the account, or also provided for in the bond. That the money-
lenders do obtain bonds on false pretences; enter in them sums larger than
agreed upon ; deduct extortionate premiums ; give no receipts for payments and
then deny them ; credit produce at fraudulent prices; retain liquidated bonds
and sue on them; use threats and warrants of imprisoﬁment to-extort fresh
bonds for sums not advanced ; charge interest unstipulated for, over-calculated,
or in contravention of Hindd law, and commit ascore of other rogueries—these
are facts proved by evidence so overwhelming that I scarcely know whose to
quote out of the five volumes composing the Report of the Commission. Hence
.arises, the question whether, as the Secretary of State expresses it, ‘the Conrts
should be obliged to enter into the merits of every money-claim, whether secured
by bond or not, and should award only such sums, whether for principal or
interest, as they dcemed just, and should in no case give .compound interest, or
a larger amount of interest than the principal sum.’ '

““The answer in the aﬂ?umatlve has been mmnt'uned in various quartcrs of

not inconsiderable authority, to'be in accordance with sound general principles

.of equity. Sir Arthur Hobhouse, in a note on the exccution-sale of land dated

April 28th, 1874, when alluding to some remarks' by ‘a man like Sir John
Strachey, who treats the subject with equal sobriety and ability,” continues—

¢ From my- point of view, I say that, if what he has said, or the major part of it, be now -
true, it can only be met by a large increase of correctional power over contracts to be vested
in judicial tribunals and strengtheried by a usury law. In our own country the Courts of
Equity invented laws for the protection, not only of persons of weak character and immature
age, but of expectant heirs, of reversioners—in fact, of all persons placed under temptation .
to make unprovxdent bargains. When they came across the usury laws, they made them
subject to the more sweeping law created by themselves, and moulded them so as to produce
fairly reasonalle, though not very lefra.l results. They laid hold of mortgages under which
the mortgagee became absolute owner if the debt were not paid by a certain day, and declared
that the parties did not mean what they had said, but that, notwithstanding the absolute
forfeiture, there remained an equity of redemption in the mortgagor. * * % T do believe
that sensible Judges, armed with a large power of moulding improvident bargains, and

8
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“strengthened by a usury law in the bnckgxbnnd m'zy ndmmlstcr more than a tnﬁmg pa.llw,twe

Sir George Wmvate wrote thus 1 in 11852—

¢ It remains to be shown how it is that the creditor in our Provmces has acquu-ed a
deoree of power .over his debtor which is “’holly unknown in Natwe States Thls power, it
is clear to’ me, has been conferred by our liws, which enable the creditor to obta' 2 decrce
against & debtor for whutever may be written in his bond, and enforcemerit of that decfbe by "
the attachment and sale of whatever propert), ‘moveable or 1mmoveable, his debtor m'uy possess
or acquire.. ¥ ¥ ¥ The first remedy I have to suggestisas follows: * *° 'I‘he enactment ‘-
of wlaw to pernut thie Court to decree in a]l cases, on eqmtab]e consideration, wlmtever ra.te of :
mteleht 1t may deem proper, bnt that in no ease sball the total amount of interest exceed th
pnncxpa.l und that the Court shall n.lso in_all cases be at liberty . to fix the amount ° of the
prixicipal on eqmtable considerations with réference to- ‘the mnount which it may conmder to

“have been actually received by the debtor,"and irrespcctwe of the sum entered in the bond or.
“cknowledo'ment of the debt.’.

Mr. Pédder : says — ' _— R
- ¢ A bond should not be considered sufficient proof of a delt unless jts antecedents will l;ear

the llght and show that the consideration for which it was passed was a fair as well as an
I actual one. ¥ * .k *

« It appears to me that some limitation of the rate of interest ‘and some restriction on
' grpssly unfair stxpulatxons in contmcts, as contrary to justice and pubhc pohcy, Jare practxcable A

,and expedxent g

From ‘The Land and the Law,’ a well-known pamphlet by f,he Hon’ble Mr. _
. Justice West, of the Bombay High Cotrt, I take the following excerpts :— '

¢ If, on the one hand, therefore, the State must needs lend its aid to the creditor as an
" essential condition of material progress, it must, of the other band, assign bounds and conditions
to this aid, without which it will probably become an mstmment of social and political mischief. -
.. Particular classes in England supposed to be specially subject.to imposition or unfair usage—as
seamen and miners—are protected against disadvantageous bargains. The truth is reeogmsed, .
and acted on that there is no real equality, even of the roughest kind, between them and their
employers. Still less can such an equality be assumed with safety in a community split up .
into sections, divided by the impassable barriers of caste and hereditary occupations. The:
extremes of astuteness and gullibility' are thus fostered and brought into contact. .. * *
* * At an earlier stage, borrowing at interest.in England, as elsewhere, was
generally an appeal of helplessness to avariee. * S o® T x There aré few
who will deny that the India we bave to deal with is much more like that earlier England
than the England of to-day. - LA * In the case of all obligations for a
" principal of not more than Rs. 500, the Courts should have full power to treat any interest im
excess of nine per cent. as simply penal, and to cut it down to sich rate 8s should, under the
circumstances, seem just.. - . * % - % . Compound interest should be disallowed, consist-
ent as it is with sound commercial pnnclples, in order to make it a disadvantage to creditors
to leave obligations unsettled until the debtors are involved beyond redemptnon

“But upon tlns suchct not only oplmon but precedent are forthcoming,
Of the manner in which our Government a few years ago, deemed it necessary
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to protect the raiyat'we have a striking instance in a clause (still unrepealed)
of the Bombay Regulation V of 1827. It runs thus :—

¢ Clause 2.—And in the case of a cultivator of the soxl sued upon-a written acknowledg-

) ment exccuted at a place which was not at the “%time of such execuhou under British jurisdic-

tion, if the circumstances arc such as to convince the Court that tho ereditor might reasonably
" be expected to possess other proof of the amount .besides such wntten aano“ledrvment (the -
-consideration reccived for the same being contested), then the said wrltmrr ghall not be held
conclusive as to the amount, whether the defendant prove a deficiency in the consideration or
not, but the (‘pmf shall pass a decree for only such amount as the claimant may otherwise
prove to be due.’
The law which plecedcd it, Regulation I of 1823, was even more explicit :

¢ Section 36.— Whenever a cultivator of the soil is sued upon an ackuowledgment in writ-
ing exccuted by him before the territory where it was executed came into the possession of the
British Government, it shall be competent for him to plead that he did not receive a full
consideration for the -same, whereupon the plaintiff shall be required to prove his debt in the
same manuer as if no acknowledgment had been executed ; and such sum only®as in the cir-
cumstances of ’b].\e case is just and equitable shall be allowed in the decree.’
The wisdom of our early legislators in thus dealing with the facts around them
was greater than their foresight, which led them to hope that .with the planting
of the British flag and-the establishment of ‘a regular system for administer-,
ing justice’ the causes  would pass away by which *cultivators were easily
mduced to grant written obligations for lmger sums tlian were due .

“What the Bombay Government of Sir Richard Temple have from the ﬁrst .
substantially advocated and what-we really need, is something: approaching to
-a restoration of this early law, together with power-to cut down unreasonable
. interest.” The Court should set itself to do-substantial justice in every case
which came before it, instead of being satisfied with the-letter of a bond or the
bald assertions of cither party, and it should of its own motion make such in-
quiry as it found -nccessary to this end. On the one hand, a simple denial of
consideration should not throw the burden of proof on the plaintiff, but on the
other, if the.circumstances were such that he ought to have clear accounts and
- evidence and he failed to produce them voluntarily or on the Court’s requisi-
tion, the Court would draw.its own conclusions against him accordingly. If
he did not come into Court with.clean hands he would be entitled to little con-
sideration. The Court should not go farther in any case or against either side
than sufficed Jo get at the truth of the matter, and to Zive an cquitable deci-
sion. There appe'us no reason to fear that such an exercise of its discretion’
by the Court would be cither unfair to the creditdr or demoralizing to the debtor.
The objections to. usury-laws are well-known and so cogent that only special
circumstances can justify special -legislation. Even a maximum legal rate of
interest, however, had this advantage that, as Mr. West says, “ it set up a stan-
dard, and gave fixity to.men’s vague 1deas of what might reasonnbly be. asked
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for the use of money -in those numewus cases in which the loan pmrtook but
-_shrrhﬂy of the character of a true mercantile transaction.” Where the rate of
interest is regulated by the’ ordmzny laws of supply and demand, 1nterfelence
is mdefensﬂ)le, unless, as in the case- of interest after decree, the security he
changed. But where, as Sir John Strachey has said, ¢ the conditions depend
"m01e upon the degree of %1mphclty in the borrower and of rapacity in the lender
than on anything else,’ no such respect need be paid to them—the less so- that
with Hindds we have the support of the law of ddm- dupat, and that the seounty
: ,W1lf be gloatly increased by the provisions for recovery to be mentioned short
It has been urged, and with some truth, that there is nothing in the plesent
Jaw to prevent sueh enquiry and doing of substantial ]ustloe that certain
~_rulings of the Bombay and other High Courts are suggestive of this course and“
support, ddm-dupat, and that the provisions of the Contract Act as to und
influence are very wide. But, however this may be, the practice of ‘the lower
“Courts is usually different, and there are good reasons to fear that, unless their
duty in this respéct be clearly exp1esqed in the law, ignorance of ‘rulings, pr
- of work, indolence or a*desire to get through cases rapidly will, as hitherto,
tend to prevent- its perfmmance It may be pointed out, finally, that Lord
~ Cranbrook, besides, confirming the sanction-given by Lo1d Salisbury. to the
_ mtroductlon of the Bombay draft Bill containing provisions on the prm
above feferred to, appears to look Wlth approval on ‘extending the powers of

aecordance with this view the first four sections of chapter III have been
framed, and will apply to all determination of the debts of agriculturists which
may take place under the Act. The history and mer1t§ of disputed or doubtful
cases will be enquired into, and an account will be taken in'a certain way if
the Court considers the agreement not fair and equitable. Whether these
- sections express intelligibly, or will secure effectively, the action needed seems
- doubtful; but they can perhaps be improved in select committee. Regardmg
this safeguard and those of registration accounts already explained, I shou
perhaps observe that any.ingenious person can imagine methods by which
debtor and creditor in collusion may evade them. But the same may be said of
many other most beneficial enactments. We can. only help those who will
help themselves; and I believe a laroe portion of our Dekkhan peasantry wlll
take heart of grace to do so. :

“ A second 1mportant question affectmo' the determmatlon ‘of the amount 4

of the debtor’s liability is that of the peuod of limitation. The old.law of =
- Bombay (I’eoulatlon V, 1827, sections 3 and 4) ﬁxed twelve years in the case ]
of debts supported by a bond, and six years in the case-of debts not so suppo
ed, as the periods within which civil suits for recovery must be brought
“respectively. By Act XIV of 1859 these periods were reduced to six and three -
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iyears respectively, with the further restriction that a debt supported by written
contract was to come under the threc years’ period, unless it was registered.
iis is the present law, Aets IX of 1871 and XV of 1877 having made no mate-
rial change. There is an almost universal consensus of opinion that, as the
Commission say, ‘The reduction in the periods of limitation has been the cause
of considerable hardship to the debtor.” Under the old law, the debtor was
rarely sued or called upon to renew the bond till near the expiration of the
twelve years, and then he was, at most, sued under the provision of ddm-dupat
ifo;;‘ twicc. the principal sum lent.  But under the law since 1859 the creditor is
forced within every three years cither to sue the debtor, or to obtain from him
a fresh bond for principal and any accumulated interest.  In practice, he does
so nearly every two years, in order to make sure of not missing the period
ihrough any accident or default. To show the difference between the two
ws: Rupees 100 at 9 per cent. become Rs. 208 in 12 years; but if the bond
bezenewed triennially, the amount is raised to Rs. 260. At the higher rates
Wﬁ;iph are but too common the effect is more startling. Rupees 100 at 25 per
céﬁé become Rs. 400 in twelve years; but rencwals every two years produce a
total of Rs. 1,189 ! That these results are actually enforced in practice is am-
ply proved by the evidence taken by the Commission, from which Mr. Pedder
fm an interesting article in Z%e Nincleeath Century for September 1877) gives
a few illustrations. In short, the debtor thus suffers the cost of writing and
stamping a new bond; is charged compound interest instcad of simple ; often
has to bear the expenses of a suit, and, finally, is frequently obliged also to
‘submit to a large nominal increase of the principal, as thé price of the creditor’s
forbearing to sell him entirely up, or to have him arrested and imprisoned. It
is perhaps unnceessary for me to quote numerous authoritics at lcnfrth to prove
The collective opinion of the Commission has been stated.

‘these general results.
Mr. Auckland Colvin summarises the evils, and favours a change. Mr. Sham-

, buprasdd has treated the subject with much minuteness, and strongly urges the
yestoration of the old Bombay law. Revenue and judicial officers, both Native
‘and Buropean, take the same vicw in their letters to the Commission. MMer.
Pedder has been’ quoted already. MMy, Wedderburn, in a report specially called
for by the Bombay Government, advocates a twelve and six ycars’ limit; and
it has, I observe, been adopted as desivable at a public meeting of the inhabit-
ants of Pund held not loug ago. The Collector of Puad gave evidence to the

samt, ofteet before the Famine Commission.

, “The only ple'{ which has, as far as T am aware, keen advaneced in favour
“of the threc-years’ period is that it obliges the making up of aceounts at short
Nintervals, thus enabling the raiyat to know how he stands, and preventing his
This objetion had, undoubtedly,

Whether the benefit of o
[4)

being deeply involved without his knowledge.
ivery cousiderable weight at the time it was made.
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short account, thus secured by a three-years’ limitation, outweighed the-evils of
a new bond, compound interest, &c., which it entailed, is a point upon which
there may well be difference of opinion. But the whole aspect of the question
seems to be changed by the provisions in chapter IX of the Bill regarding
receipts and statements of account. Taken in connection with section 17,
which enables any agriculturist to sue for an account, and to get a declaration
of the amount. really due to him under all the new and searching provisions -
of the Act, it would appear that the object of short accounts will now he attain-
ed, and perhaps more efficiently than it ever could have been by the indirect
expedient of a limitation-law. TUnder these circumstances, it is proposed to
" restore, by section 72, the old Bombay law.

I now proceed to the second head—the mode and extent of enforcement
of equitably determined liability. In the execution of a decree by sale of
moveables, the necessary wearing apparel of the judgment-debtor and his wife
and children, his implements of husbandry, and such cattle as the Court may
deem necessary to enable him to earn his livelihood as an agriculturist, are now
protected by the amended Code of 1877, so it has not been thought necessary
to go further. As to execution against the person by arrest and imprisonment,
I rejoice to state that it is now considered expedient to abolish it altogether.
Imprisonment will still be inflicted as a punishment for fraud detected on
insolvency; but that is a totally different thing. The maintenance of impri-
sonment for debt, as found in the Indian law, is equally indefensible in prin-.
ciple and in practice. ‘As to principle, the Dekkhan Riots Commission make
clear that point, utilising the opinions of John Stuart Mill. Their appendices
teem with evidence in detail as to the extortion and wrong of which the warrant
of arrest becomes in practice the engine. Unacknowledged payments, fresh
bonds for sums unadvanced, life-long slavery and even female dishonour may all
be obtained—the first three constantly, by the mere production of the warrant
of arrest without enforcement. They say, for instance, that in 1874 ¢it would
seem probable that somewhere about 150,000 warrants had been. used as
threats only’ The outery against imprisonment from officers well qualified
to judge of it has been uniform and persistent. Its abolition is unanimously
recommended by the Dekkhan Riots Commission. Mr. Pedder and Miss
Nightingale have in The Nineteenth Century brought the evils it causes pro-
minently before the British public. 8ir Erskine Perry gives its abolition
his ‘unqualified approval’ in a note dated December 1st, 1877. Judicial offi-
cers and pleaders take the same view as the Executive. Were it even defen-
sible in theory, which we have seen that it is’ not, the abuses to which, in a
country like Western India at least, it is proved to lead in practice afford
sufficient ground for its condemnation in the districts to which the Bill
is to apply. The case has already been once laid, though less perfectly and
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authoritatively than at present, before the Governor General’s Council in
the debates on the Civil Procedure Bill. The representations I then made
had the warm concurrence of Sir Edward Bayley and the learned Advocate
General for Bengal (Mr. Paul). The discussions in sclect committce as
well as in council showed that the objections to the measure related
less to its principle than to the other arrangements, such as an effective
insolvency-law and a speedy recovery of bond Jide debts, by which it ought
to be accompanied. These the Sclect Committee and” the Council could not
sec their way to, owing to the insufficiency of the judicial machinery in the
Mufassal ; and the matter may be held to have bén deferred rather than
negatived. But the present Bill provides all thesc necessary accompaniments
for the districts to which it is to apply. Imprisonment was, at best, a
barbarous device to meet the case of a debtor’s conccaling his property or
refusing to give it up. Under the draft Bill, it will be quite unnceessary for
these purposes and reserved for cases of flagrant fraud or dishonesty in insol-
vents. In this altered position I trust that no hesigation will now be felt by
the Council in abolishing a system which has been proz_’ed to be grossly abused
as an engine of exfortion, and is in opposition to the leSislation of the civilized

world. .

“ The case of execution of a decree by sale of immoveable property
remains for notice. The problem of whether such sales should be enforced —
one of the most difficult by which Indian administration is beset—is entire-
ly the creation of British rule. Although the later Hindd law permitted the
sale of land ¢ on proof of necessity’ and Muhammadan law placed no bar to it
whatever, the general feeling of the country against alicnation of ancestral
lands, coupled with the trifling value of the right of occupancy and the politi-
cal objections to expropriation felt under a Native Government, to which I
have alrcady alluded in- my sketch of the system of Native States, appear to
have co-operated to prevent sales to any noticcable cxtent. But under our
judicial system ¢ the sale of land registered in the collector’s books is’ (as
observed by Lord Stanley in a dqspatch of January 25th, 1859) ¢ the most
ready way of enforcing a judgment : it gives the least trouble to both the
creditor and the Court, and holds out every inducement to both to resort to
that‘ mode of satisfying the deerce in preference to any other, even in the
most trifling cases” The Code provides, indeed, an alternative to sale of the
nature of an elegit, or temporary alicnation, by allowing the land to be placed
under the management of the collector for a term of years, not exceeding
twenty, whenever there is reason to believe that the liability can be thmd)y
cleared off. But the scctions enacted in 1839 were not efficient for the purpose
in viow, and thercfore little acted on. Those substituted in 1877 accidentally
became almost unintelligible, and we are now amending them. Practically,
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therefore, sale has hitherto stood in the Codo unfettered. The extent to which
this judicial systom has been allowed to play varies remarkably in different
parts of India. In Lower Bengal a zaminddri and certain subordinate tenures
are freely saleable, but the tenure of an occupancy-raiyat is not ; and the loca)
legislature are just now considering whether transfer shall be allowed, provided
the purchaser be a brother-raiyat and not a money-lender. Saleability in exe-
cution will, of course, follow power to transfer. In the Panjib hereditary or
joint-acquired land cannot be sold in exceution without the sanction of the
Ohief Court, or other land without that of the Commissioner. In the Central
Provinces and Oudh-ancestral property cannot be so sold without the sanction
of the Chief Commissioner, or self-acquired property without that of the
Commissioner. In Ajmer all sale is absolutely prohibited. In the North-
Western Provinces, Madras and Bombay sales are unrestricted. The position
of the question as I have just described it is generally admitted to be un-
satisfactory. In a correspondence originated by the despatch of Lord Stanley
already quoted, carried on through the-last twenty years, and now here
. embodied in some four hundred pages of print, the question of a remedy
has been discussed by the most able admiinistrators throughout India. The
alternatives of making land by law absolutely unsaleable for debt; of enabli;lg
proprietors to make it so by voluntary trusts or entails ; of limiting sale (as in
some Native States) to any surplus unnecessary for the subsistence of the pro-
prietor and his family ; of replacing sale in execution by usufructuary mortga-
ges for the debtor’s life or a maximum term of years; of restricting sales to
specifically pledged land ; and of confining the power of sale to the Chief Court
of a district—all these have found powerful and zealous advocates. In favour
of restriction generally, it is urged that to a community whom a variety of
circumstances combine to.constrain or tempt into debt, the addition of the
land to the security they can offer is no advantage whatever, but the reverse.-
It merely amounts to a permission to live on capital, instead of living on
income, anticipated perhaps, but still only income. The process of living on
capital is but a short one, all the world over. Abolish the whole land-revenue
to-morrow, and the process would merely be somewhat prolonged. The inevit-
able end must come at last, but its concomitants of eviction and penury will,
where the evil is wide-spread, lead to large charitable relief in famine —perhaps
cventually to a poor-law—and are also, in parts of India at least, politically
dangerous. But the conclusion of this Council when passing the Civil Pro-
codure Code, as explained most fully by Sit Arthur Hobhouse in a remarkable
_ xpeech on March 28th, 1877, was that, though special measures might he admis-
" sible in particular localities, the plan of temporary alienation through the
cnllector for a term of years, whenever the property would be ultimately
saved therehy, being in accordance with the past course of legislation regarding
land in. England and not inequitable, deserved a fair trial; and that, before
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going further, an attempt should be made to give life to the intentions, of the
legislators of 1859, which have to a great extent failed of effect.

“ My object in this statcment of the Position of the land question, which I
fear may be deemed a digression, is to account for the absence in the Bill of
any attempt at a final comprehensive scttlement of it, and at the same time to
show the conncction and admissibility of the two limited mecasures which are
proposed. Section 23 exempts the land of agriculturists from attachment and
sale unless it has been specifically pledged. The equity of thus restricting a
creditor’s security has able champions in the general correspondence already
referred to. But in Bombay the question is mainly one of fact, whether the
existing debt can be held to have been, on the whole, contracted in view of the
security of unpledged land. Keeping in mind the large proportion of such debt
which the Commission found to be ancestral, the recent date (1865) of the
legalization of trg,,nsfers of occupancy, the known reluctance of the raiyats to
pledge their land, and other considerations, the first local authorities have
decided that it caynot. I must confess to some misgivings as to how the ex-
emption may work in practice. The money-lender may everywhere make the
execution of a bond, laying on the land all his existing unsecured advances,
an indispensable condition of further accommodation. At the same time the
exemption rests as to the past upon a perfectly intelligible and reasonable
basis, while as to the future, the proposed village-registration will at least
ensure that every raiyat when he pledges his land shall understand what he is
doing, and insolvency will open to him a loophole of escape wher unreasonably
pressed by an extortionate creditor, if be prefers that alternative. The second
measure, also contained in section 23, is the grant of power to the Court, when
passing a decrec or subsequently, to direct the collector to pay off the amount
by managing for not more than seven years any land not specifically pledged,
after deducting a modicum sufficient for the support of the debtor and those
of his family dependent on him. This course, which is only a new application
of the principle of temporary alienation, will add greatly to the creditor’s
security, while diminishing the worry and expense .to both himself and the
dcbtor ; but I reserve further cxposition for the Insolvency-chapter, where

analogous provisions occur.

«“While thus contemplating the continued recovery of debts from move-
ables and land, however, policy no less than justice demands that the last
refuge of an cffective insolvency-law should be provided for the debtor. Such
a law is really the bottom of the whole matter. Compared with what we
mean to compel a man to pay, the question of what we shall hold him
to owe sinks into insignificance. The neced for it has been generally admitted
and had led to various legislative efforts and measures.

for a lon series of years,
© 10
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Bir George Wingate in 1852 advocated strongly  the enactment of a simple and
equitable insolvent-law to enable a debtor hopelessly involved to free himself
from all his liabilities within a limited period’; and so recently as December
23rd, 1877, he wrote thus: ¢Of all the remedies proposed, I estimate the
.Insolvency Act as of the highest importance, and as likely to prove the most
efficacious.” 8ir Bartle Frere in 1853, when Commissioner in Sindh, issued
Ruleés which worked well, but were superseded in 1861 by the Code of Civil
Procedure. Mr. William Frere, Member of Council at Bombay, introduced
into the Legislative Council there in 1863 a Bill based on these Rules and the
Insolvent Act of the Presidency-town (11 & 12 Vic., cap. 21), but applicable
to the whole Presidency. It was carefully matured in select committee, but was
eventually withdrawn in 1867 for a variety of reasons, of which the expediency
of awaiting the result of contemplated legislation in England was one of the
chief. 8ir James Stephen in 1870 introduced into the Legislative Council of
the Governor General an Insolvency Bill applicable to all India. It was
taken almost entirely from the English Bankruptcy Act of 1869 ; and on circula- .
tion to the Local Governthents was generally held to be too complicated and
unsuited to the circumstances of the Indian Mufassal. In 1872 Mr. (now
the Hen’ble Justice) 'West, Judge of the Sadr Court in Sindh, proposed a-
* Bill with the essential features of the original Rules of that Province; but
the matter was not proceeded with. The measure generally is also advocated in
his well-known vamphlet ‘The Land and the Law.” In 1872, also, the Panjib
made a material step in advance in the Laws Act then passed.

“Upon the acknowledged harshness of the Indian Law of insolvency as it
stood up to 1877 I need not enlarge. The new Code of that year, together with
the amending Bill, which will, I hope, be passed ‘at our next sitting, have so
far relaxed it, that a debtor arrested or imprisoned, or whose property has been
attached, may by application obtain a general inquiry into his affairs, a declar-
ation of insolvency, and a release if in jail (with immunity "from subsequent
arrest for the scheduled debts) on bdond fide surrender of all his property. A
judgment-creditor also may apply for such declaration. A final discharge may
also be granted by the Court at its discretion where the debts do not exceed
Rs. 200, and i is in any case acquired on payment of one-third of the scheduled
debts, if the assets do not produce more, or after the lapse of twelve years. The
law is still, however, most defective. Application may not be made by a
debtor until process has issued against him; arrest is retained and imprison-
ment, though for a shorter period; all property, except the moveables exempt
from sale in execution, must be surrendered ; the debtor may he summarily
imprisoned for a year, ¢ at the instance of any creditor,’ for concealment or bad
faith, while no such penalty awaits the creditor; and in some cases the debtor’s
future earnings will be unreasonably burdened, while in others the creditor will °
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not get what might fairly be recovered for him. Finally, the whole becomes a
farce through the restriction that the Court may not grant a declaration unless
it ‘is satisfied”’ that the debtor ‘has not, knowing himself to be unable to pay
his debts in full, recklessly contracted debts,” as if ‘persons able to pay in full
were the usual customers of the money-lender !

“The fact is that insolvency-law for the Indian Mufassal made an alto-
gether false start. In England fraud by the debtor is the chicf danger, and
even the legislation of 1869 has failed through his ingenuity; in India fraud
by the creditor has almost solely to be guarded against. In England insolvency
is presumably a man’s fault; in India it is presumably only his misfortunc. In
England embarrassment ordinarily arises from gross extravagance or reckless
trading ; in India one or more bad seasons, the loss of a bullock or two, or
the religious necessity of marrying a child, are its more frequent origin:
extortion and fraud by ecreditors help its onward course. Yet in England
insolvency has hitherto been treated more leniently than in India. Misfortune
has here been made a crime, for which even life-long glavery might not atone.
Surely, we must divest ourselves of much confusion of ideas. Whether a man
is insolvent or not is a mere question of fact, quite unconnected with the
enquiry how he came to be so. How much he can repay, without being made
a uscless and dangerous member of society, is a mere matter of calculation, into
which the moral aspects of his past conduct cannot enter. To such enquiries
ideas of revenge and punishment are altogether irrelevant. Imprisonment is
only appropriate for concealment, contumacy and other forms of fraud. To
declare an agriculturist insolvent when he is so; to set a reasonable time before
him during which he shall work himself frec and reserve the means therefor ;
and eventually to start him afresh. with the lesson of experience, seem more
sensible than to lock him up for a time while his family are starving, and then
turn him adrift a beggar. To the creditor certainly the former course will be

the more profitable, as also to Society.

«Tn accordance with these principles, the Bill, in the first place, provides
(section 20) for the numberless petty cases in which the means of the debtor,
the claims agdinst him and his partial or total inability to satisfy them come
before the Court in the course of the suit or application for execution. Where
this is so, it is far shorter, simpler and less troublesome to all parties to empower
the court at once to settle the matter than to let it go on through the per-
fectly useless, but costly and vexatious, forms of taking out execution, and
applying for declaration or insolvency. Where the case is quite simple, the
Court will therefore relcase the debtor from any balance which it is satisfied he
cannot pay. When there are several creditors or other cf)mplic.ations and the
amount exceeds Rs. 50, it may at once direct the taking of insolvency-pro-
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ceedings. Again, where such proceedings are instituted, either so or on the
application of either ‘debtor or creditor, ascertained insolvency will be at once
admitted, and the Court will proc%é‘d to turn the available assets to the best
advantage. To avoid the frequently ruinous loss through selling moveables
by auction, the Court may hand over articles at a valuation made by asses-
sors. As to immoveable property, any portlon specifically pledged for a
scheduled debt may be let rent-free for a premium for a term not exceeding
twenty years, instead of being sold, if the debt can thereby be cléared off. Por-
tions unpledged may be handed over for a term not exceeding seven years
to the collector, who will assign to the insolvent sufficient to maintain himself
and those of his family dependent on him and lease the remainder for the bene-
fit'of the creditors. In practice, the lessee will probably sometimes be a cre-
ditor, but more often the insolvent himself under due security. If the debts
cannot be fully paid off by these measures, the insolvent will be discharged
from the balance. The proposal which has been made that the fixed period
should be subject to the life of the insolvent has been rejected as too unfavour-
able to the creditor. Therlimit of seven years has been fixed after careful -con-
sideration of the various proposals relating to temporary alienation contained in
the land-sale correspondence already spoken of. If a man's debts are so
heavy that he cannot clear them off in this time, it is better that he should
get a discharge for the balance than that he should drag on as a slave without
hope of freedom or stimulus to exertion. -

VIIL.

“ Reviewing the Bill broadly, it may fairly be said to secure, to an extent
not hitherto attempted, (1) precautions against fraud by either debtor or-
creditor in their original transactions with each other; (2) interposition of
friendly conciliation between disputants, previous to litigation ; (3) approxima-
tion of the Courts to the homes of the people; (4) some small simplification of
. procedure and diminution of the expense and technicalities arising from legal
practitioners; (5) equitable jurisdiction to reduce all exorbitant, fictitious and
fraudulent claims; (6) finality of judicial decisions, subject to adequate safe-
guards; (7) prompt and unfailing enforcement, through the collector when
necessary, of all adjudicated claims of reasonable amount; (8) discharge of
the debtor from such claims, or balance of them, as, after all reasonable
enforcement for a long period, could not be fully realized except by demora-
lization or life-long bondage.

«Such a rcsult, while falling not short in favour of either debtor or cre-
ditor of what is fairly commensurate with the nature of the case, the anology
of law in other countries, the rules of pecuniary nced and supply, and the
strictest equity, goes no farther in reform than the political necessjty of a
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prompt and effective remedy for the social disorders of thc Dckkhan appears
imperatively to demand. .

“ If T am asked what I think will probably be the effects of the measure
and how far I expect it to be successful, I must reply that, although I
cannot undertake to answer for all the detailed provisions of a Bill which is
the outcome of revision at more hands and authorities than one, I think that
it cannot but be most beneficial, and that it will to a great extent meet the
needs of the Dekkhan, provided it be supplemented by execcutive action in the
directions already indicated. Of course, no one expects from it the abolition
of indebtedness for all time. The raiyats arc ¢ depressed and crushed by a varie-
ty of concurrent causes.” With only onc class of these, though. perhaps, the
largest, does the Bill profess to deal, but in a way which may reasonably be
rewarded with success. At least, it gives effective help to every raiyat who
" is disposed to help himself. The recorganization of the Courts is favourable
to all parties. The relations of debtor and creditor are adjusted on fundamen-
tal principles, equitable as between the two, and essential to the cohesion of
society. A man should pay what he really owes, and no more; but his creditor
should not be allowed to use the State for the purpose of beggaring and enslav-
ing him. On the other hand, we cannot justly and rcasonably legislate for the
summary relief of the debtor from unjust and extortionate claims, unless we
also give to the creditor full and effective aid in obtaining all that is fairly due
to him and reasonably recoverable. A .creditor’s difficulties when he has got
his decree should be reduced to a mininum. If we make the decree a just one,
it should be effectively enforceable. Without ample provision on this princi-
ple, the destraction of the raiyat’s credit or his bondage to secret and extor-
tionate agreements must ensue, and all our well-intentioned interference will
do harm instead of good. With such provision, the measure will not injure the
raiyat’s legitimate credit, but improve it. Against all prognostications to the
contrary, I sct the actual facts observable in Native States. The raiyats there
get all the credit that is good for them. I have no faith in the virtues of unli-
mited ¢ tick.’” Borrowing, and lending with a view to securing permanent
enslavement, will no doubt be checked; and so much the better. Bond fide
debts should be more easily recovered, and more reasonable interest would thus
be profitable. Finally, a legitimate mode, more practicable than any yet sug-
gested, will be provided for gradually clearing off the mass of existing debt
which now weighs upon the pcoplo and stops all improvement, while the great
institution of the pcasant-proprietary, which is at once essentially Indian and
considered in Europe the best form of tcnure for a frec people, will not he
destroyed.

« In conclusion, I have only to urge upon the Council that, while the deli-
beration and care with which this question has been brought to maturlty area

11
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sufficient guarantee for the suitability of the Bill now introduced, the period
which has elapsed since thewraiyats first expressed discontent by outrage,
‘the famine which has intervened, and the continued evidences of popular
distress, render'it desirable that the measure should be passed into law at the
earliest practicable date.”

The Hon’ble MR. HoPE moved that the Bill be referred to a Select Com-
mittee consisting of the Hon’ble Sir A. J. Arbuthnot, the Hon’ble Sir J.
Strachey, the Hon'ble Messrs. Stokes and Thompson, the Hon’ble Sayyad
Abmad Khén, the Hon’ble Mr. Colvin and the Mover. '

The Hon'ble SAYvaAp AEMAD KHAN said :—* Before the Bill goes to the
Select Committee, I wish, with Your Excellency’s permission, to make a few
observations with regard to the principles upon which the proposed legislation
is based. These observations I have handed to my friend Mr. Fitzpatrick, who, "
with Your Excellency’s permission, will read them to the Council.”

Mr. Fitzpatrick then read the Hon’ble Member’s remarks as follows :—

“ My Lord,—1I agree with the Hon’ble Member in his motion that the Bill
should be referred to a Select Committee. But before the Bill goes to the
Committee, I wish, with Your Excellency’s permission, to make a few observ-

ations with regard to the principles upon which the proposed legislation is
based. . ' :

“ It may be accepted as an indisputable principle that special laws should
only be introduced to meet special cases. The disturbances in the Dekkhan
which have given rise to this Bill revealed the existence of considerable dis--
tress among the agricultural classes. The causes appear to have been the fol-
lowing. Owing to the large exportation of cotton during the American war
the prices both of that article and of all agricultural produce greatly increased.
This increase led to an increase in the expenditure and in the credit of agri-
" culturists. It also appeared to justify an increase in the Government revenue,
which was accordingly imposed in some of the districts, and, as it appears, un-
equally. When the demand for Indian cotton fell off, the prices of all agri.
cultural produce fell ; and the fund out of which the agriculturists had to meet
the increased revenue, and the debts which they had contracted, became insuffi-
cient for that purpose. Credit could no longer be procured; and the raiyats,
whether instigated by disloyal persons or of their own motion, commenced
to attack and plunder the houses of money-lenders, and especially of the
. class of Mérwiris, who, being strangers, were particularly obnoxious to
them. It does not appear from the evidence of the rioters taken by the
Commission that these men complained of the action of the Civil Courts.
Many of them asserted that they were not in debt, and others that they had



DEKKHAN AGRICULTURISTS RELIEF. 155

not been sued for their debts; but, seeing that the object of the rioters was not
only plunder but the recovery of bonds, it seems manifest that there had been
a refusal of credit, and, in all probability, threats of proceedings in Court for
the recovery of outstanding debts. It also appears that, by reason of a scanty
and uncertain rainfall, the productive powers of the districts arc usually uncer-
tain, and have for some years been abnormally small.

“ My Lord, no doubt a case has been made out for the application of
special measures of relief, and I fully admit that that relicf should take the
form of a law providing facilities for the release of debtors from debts which
they can have no hope of discharging, and which, while they remain subject

to them, deprive them of the ordinary motives for exertion —the attainment of
something more than bare livelihood.

“But, my Lord, while it is desirable to give greater facilities to the raiyats
of the Dekkhan, whose ruin has been accomplished by unforeseen circumstances,
to free themselves from debts which paralyse their industry, care must be taken
that the remedies are such as will not deter the people from having recourse to
them, nor impair the credit which is ordinarily given to agriculturists, and
without which they would’be unable to meet the demand for revenue, or to
sustain themsclves from harvest to harvest.

¢ The requirements of the present Bill as to registration appear to me so
onerous, that they will operate to deter persons from committing their trans-
actions to writing. Registration affords a very doubtful proof of the payment
of money. It is a common experience in this country that money paid in the
presence of the registration-officer is in part or wholly returned when the parties
leave the presence of the registrar. It is rarely denied that a transaction has
taken place; but if a dispute arises, it is as to the amount received.

“The portion of the Bill which relates to conciliation also deserves serious
consideration. The Bill provides for the appointment of Conciliators, who,
having invited the parties to attend, are to use their best endeavours to induce
them to agree to an amicable settlement. Now, the matter on which the
parties are supposed to be at variance is mot a mere dispute arising out of
domestic or friendly relations, in which the impartiality of a stranger or the
influence of a mneighbour can be hopefully introduced, to persunde the
parties to make mutual concessions; and, therefore, I am not hopeful that
this provision will be of practical use. No doubt, a revenue-officer or a
police-officer could bring influences to bear on creditors which would induce
them altogether to forego their claims; but I need hardly express my convic-
tion that the Government of India would altogether discountenance the exercise
of any such influence; and I have no doubt the Council, in order to avoid even
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the apprehension of its exercise, will sce fit to introduce a prov1s10n in the Bill
- prohibiting the n.ppomtment as Conciliator of any ofIicer exercising revenue or’
_police functions.

.. “On the other hand, the attendance before the Conciliator will put the
- partles to considerable inconvenience. The Conciliator can only ¢invite’
them to attend ; and if the defendant does not attend, the Conciliator may
_adjourn the case for an indefinite time and as often as he pleases. A claimant
" may have to waste any number of days to obtain relief in the most trifling case;
_a{l_;d there is no provision to secure him compensation.

.“My Lord, in my judgment there is more rcason to expect that a creditor
will abate his claims when the parties are brought face to face in a public Court
of justice thanat a private sitting held by a Conciliator; but if it is resolved
that an experiment be made, at least provisions should be introduced to secure
the appointment of Conciliators to whom all parties can res01t with equal con-
fidence, and to restrict adjournments.

“My Lord, I now come to the provisions relating to the procedure in the
civil Oourts; and before I offer any remarks upon them, I must defend my
countrymen from some imputations which have been, I think unfairly, cast on
them and received as true without sufficient enquiry. It is said they are prone
to litigation. In those provinces in which I have acquired experience I have
found no facts to warrant this conclusion. Looking to the numbers of the
population and their innumerable transactions resulting in credit, the number
of suits for the recovery of debt will compare not unfavourably with the
. statistics of any other civilised country. OCreditors rarely sue their debtors
unless a d.lspute has arisen, or unless they desire, by obtaining a decree, to
secure an advantage over other creditors. Noris it true, as has been frequently
asserted, that the village money-lender generally desires to acquire the land of
his debtor. He looks for the return of his money principally to the crop
raised by the labour of his debtor, and takes a mortgage to prevent the debtor’s

_,making away with the crop or defeating his claim in favour of another money-
lender. In the hands of the money-lender, who cannot himself cultivate, the
land is worth only the rent a tenant could give for it.

¢ Again, in the large majority of cases the claims brought are just, and the
defendants do not seek to evade them by unjust defences. I do not mean to say
that there are not in this country, as elsewhere, extortionate usurers and persons
who advance false claims in Courts of Justice, and also debtors who have
‘recourse to fraud -to defeat just claims; but I believe—and I have seen no
proof to the contmry—that the civil Courts have, in the ordinary course of
their procedure, not failed in this country more than elsewhere to detect fraud
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and defeat its intended consequences. In fact, our acquaintance with such.
frauds is derived chicfly from the investizations of Courts of civil justice.

I would also obscrve that in this country, where opportunities for small
investmonts rarcly present themsclves except in the shape of loans on the
security of land, there is a large number of persons who are not professional
money-lenders, but who invest their savings in such securities, and almost
universally charge no higher interest than the usual rate in the market. The
first deviation from the ordinary procedure which I find in the Bill is the
compulsory enforcement of the attendance of the defendant. My Lord, if I
am right in supposing that in the majority of cases the claim is just, it follows
that in the majority of cases in which the defendant does not appear it is,
because he knows the complaint is just, and docs not desire to lose the labour of
several days, possibly at a critical season for his erop, and incur the expense of
going to and from, and attending the Court. It would perhaps be sufficient to
require the Court to excrcise the power it already possesses, of enforcing the
attendance of the defendant only in those cases in which, on looking into the
account, it sees reason to believe the claim is fraudulent or extortionate. The
rule prescribed in the Bill appears to me calculsted to injure rather than benefit
the majority of defendants.

¢ The provisions of the Bill which direct the Court to go into the history of
the case from the commencement of the transactions, I think, also require
modification. They may involve an enquiry imposing on a Court many days’
lahour and affording it no certain conclusions. It is scarcely reasonable to
expect cither of the parties to produce reliable evidence of petty money trans-
actions extending over a number of years and commencing, it may be, a
quarter of a century ago, especially sceing that the limitation-law has encour-
aged them to believe that such evidence would not be required of them. I
therefore think some definite and not too remote period should be prescribed for
such enquiries. So also a definite limit of time should be prescribed for re-
opening statements and settlements of accounts. Some debts which will come
before the Courts will be the result of transactions commenced and settled
before the lifetime of either party to the suit. The consequence of imposing '
on the Courts a duty they cannot possibly discharge would be to encourage

them to evade it.

“ My Lord, I think it right to point out that the provisions of section 12,
requiring the Court to scarch for a defence ‘on the ground of fraud, mistake,
accident, undue influence’ (whatever that expression may mean) ¢ or otherwise,’
are calculated to encourage defendants to sct up false defences and to support
them with false cvidence ; and for this reason they call for very serious consider-
can I give my consent to the provisions of section 15, forcing an

12

ation. Nor
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arbitration on parties, whether they consent to it or not. Competent and im-
partial arbitrators are rarely to be found in villages; and it is one of the acknow-
ledged privileges of British citizenship that for the vindication of right recourse

may be had to Judges of whose competency and impartiality their selection by
the Btate is a guarantee.

“ My Lord, I am also unable to agree with the principle upon which section
16 of the Bill is based. The-provisions of that section appear to me to be
‘contrary to Hindd law as administered on this side of India and to general
equity. If a Hindd dies leaving assets, then whoever takes his assets, in what-
ever degree he may be related to the deceased, and even if he be a stranger, is
liable to satisfy the debts of the deceased to the extent of the assets, and, where
such debts bear interest, with interest. This rule is common to the English
and Muhammadan as well as to the Hindd law. The Hindu law does, indeed,
impose a-moral obligation on the descendants of a deceased person to pay his
debts, and, when the descendants are related to the deceased in the first degree,
with interest; but this obligation, which has not the force of law, is not enforced
by the Courts on this side of India, and ought, I think, in no case to be enforced,
to the injury of bond fide creditors of the descendants of the deceased.

¢ In section 20, which provides that a debtor, owing less than fifty rupees,
who is unable wholly to pay the debt should be discharged on payment of a
portion, it appears to me necessary to specify what portion he is to pay—whe-
ther it be so much as heis able or a percentage : but this point will, no doubt,
receive the attention of the Committee.

¢ The provisions of the Bill tending to prevent the emplayment of vakils
appear to me to be of very doubtful expediency. Having exercised judicial
functions for many years, I am bound to say the Courts receive
considerable ‘assistance from vakils, and that the more ignorant the suitor is,
the less probability is there he will be able to explain his case in the confusion
he experiences in a Court of justice as well as he can to his adviser outside the
Court. I would prefer to see provision made for the employment of Govern-
* ment pleaders to appear on behalf of debtorsin all cases, rather than discounten-
ance the employment of pleaders at all.

“ With regard to appeals, which are entirely prohibited in the Bill, I admit
that they entail evils, in that they prolong litigation and increase expense ;
but it secms to me better to experience these evils than the greater evil of
imperfect justice. Cases triable by the Courts of Small Causes ordinarily present
very simple issues and do not call for the intervention of a superior Court; but
questions relating to land are far more complicated, and involve frequently
questions on which the law is not well settled. I can see no reason why appeals
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$1101'11.d in these cases be refused in the Dekkhan when they arc allowed clsewhere.
Revision is, at the best, an imperfect substitute for the right of appeal.

¢ For similar reasons, I consider the cxpediency of introducing special rules
of limitation, proposed in the Bill, open to serious doubt. If it is desirable in the
interest of the debtor to extend the period of limitation for the recovery of
debts, the benefit should be given to agriculturists everywhere, and, indeed, to
debtors of all classes. .

“The provisions of the afnended Code of Civil Procedure relating to insol-
vency will afford sensible relief—and relief that was needed—to agricultural
and other debtors in all parts of the country. The insolvency provisions in the
present Bill go beyond the general law. I am not prepared to dissent from
them on that account ; for the circumstances have been shown to justify special
remedies. But the provision respecting the delivery of property in licu of cash is
anomalous. It will not, I think, be acceptable to either party, nor does it
appear called for.

“ With regard. to section 85 of the Bill, I have only to observe that I can
see no reason why a fraudulent insolvent in the Dekkhan should be exposed to
less penalties than a fraudulent debtor elsewhere.

“My Lord, there is one more point to which I wish to invite the Council’s
attention. Admitting, as I do, that the exigencies of the case require special
legislation, I entertain a serious doubt whether the rules framed in the Bill
should be enacted more than as a temporary measure. Perhaps, the require-
ments of the case would be sufliciently met if the opcration of the proposed
law is limited to a certain number of years. Some of the most important pro-
visions of the Bill relating to interest strongly resemble the laws against usury
which for many years were prevalent in this country. I had some share in
administering them. They were found ineffective ; they encouraged fraud ; they
operated as a hardship upon the borrower; and as such were repealed both in
England and in this country. The revival of any rules of law which limit the
rate of interest or empower Courts to interfere in the terms of private contract
cannot be regarded by me as other than a retrograde step—a step which, if
justified by extrcme emergency, should, at any rate, not be allowed permancntly
to affect the law, even in a small portion of the country:

«My Lord, I have ventured to offer these criticisms, not in any way
pledging. myself to opposc any of the provisions of the Bill, in what-
ever shape they may eventually come before the Council, but with a view to
invite the attention of the Sclect Committec before which the Bill will he laid
to those provisions of which the expediency appears to mo to be doubtful. So
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far as the Bill tends to relieve the Dekkhan raiyats from their present embar-
rassments it will have my cordial support. The acerbity of feeling occa-
sioned to creditors by the discharge of their debtors will be sensibly mitigated
if the just ascertainment of their claims be secured to them. But should
the provisions of the Bill go to deprive them of this privilege, and so far as
such provisions tend to hinder the ordinary transactions of the people and
render the recovery of debts incurred hereafter uncertain, I should be reluctant
to support it. .- -

“ My Lord I should indced be grieved if, from what I have said, it should be
‘understood I am not cognisant of the difficulties and hardships under which the
~agricultural classes of India labour. I have for many years felt a deep
sympathy with the raiyat, and should look upon it as a great piece of good
fortune to take part in the passing of any measures which would relieve him
from the miseries which indebtedness brings upon him. But at the same time
I am convinced that no law can be framed which will do away with the
necessity of borrowing, or, 8o long as the recovery of loans is uncertain and
fraught with difficulty, put a stop to exorbitant rates of interest. An experi-
ence of thirty-five years, during which I had the honour of serving as a judicial
officer of the Government, induces me to say that all rules which aim at
regulating the rate of interest on private loans or which place difficulties in the
way of their recovery, far from relieving, are injurious to the borrower, whose
necessities compel him to evade the law by secret and collusive agreements of
which tue terms are more onerous because they cannot be enforced. The
condition of the Indian raiyats not only in the Dekkhan, but in other parts of
India, fully deserves consideration at the hands of the Government: perhaps in
their pecuniary difficulties may be traced some of the causes which make
famine so severe and oft-recurring a calamity. The question is undoubtedly
momentous; and Your Excellency’s administration is to be congratulated
upon having undertaken its solution. But, My Lord, the solution, in my
humble opinion, lies not in conferring anomalous - privileges of protection
against the demands of the money-lender, not in placing difficulties in the
way of borrowing money, not in making the recovery of judgment-debts dila-
tory or uncertain—but in providing the agriculturists of India with facilities
for borrowing money on moderate interest, and in making the recovery of such
loans speedy and certain.”

The Hon’ble MR. CocKERELL said that, whilst he readily admitted that a
case had been made out for the application of some remedy, through special legis-
lation, for the evils shown to exist in the heretofore subsisting relations between
the agriculturists and the money-lenders in the Dekkhan districts, he thought the
Bill before the Council aimed at a much greater interference with those relations,
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and a more extensive variation of the ordinary law of the country than was

nccessary or justifiable ; and he felt bound to record his dissent to thosc provi-

sions of the Bill which in his opinion came within this designation. e considered
the sections relating to the establishment of village COIII:S for the trial of petty
cases and a system of village registration of contracts between the agri-
culturists and the money-lending classes, as well as the enforcement of ct’,he
delivery of receipts and statements of account, as likely to prove efficacious
in the removal of many of the evils now complained of. He would not
object to the enactment of the conciliatory clauscs of the Bill by way of
experiment, though he apprchended that their effect for good or for evil
would depend entirely on the character of the agency selected for the
discharge of the functions of a conciliator.

If the powers conferred by the Bill were to be vested in officers trained in
that school of thought which had devised some of the provisions of the Bill to
which he would advert presently, the results to be anticipated could be hardly '
otherwise than unsatisfactory ; they might be exceedingly mischievous.

The proposed abolition of imprisonment for debt had his concurrence as a
measure which, if found to work satisfactorily in a limited area, might be advan-
tageously extended at some future period to all India; and he was free to admit
also that the proposed alteration of the law of limitation in regard to the
recovery of debts (though personally he had doubts as to its advantage) had
for its recommendation the support of the most competent authorities on such
a question. He would have had no great objection to the disallowance of ap-
peals if the unqualified power of revision to be substituted therefor were vested
in the ordinary superior Courts ; but he distrusted the action of a special revising
agency such as was to be created under the Bill, which might be constituted so
as to operate as a mere machine for carrying out the ruling policy of the day

towards the classes affected by the proposed legislation.

He thought that the provisions of section twenty, which gavea discretionary
power to the Court to absolve any debtor, after the partial satisfaction of a
decree or claim, from his remaining liability to his creditor without any of .the
safeguards which belonged to the ordinary insolvency proccdure, were unjust
to the creditor, and wholly uncalled-for in the circumstances of the case.

His greatest objection, however, was to tne provisions of chapter IV of the

Bill, which contained a special insolvency procedure for .thc bc.ncﬁt of the in-
debted agriculturist. In the first place, it was propqscd in section twenty-seven
to virtually declare that no amount of falsehood or dishonesty on t!le l.)art.of the:
raiyat-debtor should deprive him of the advantages of an adjudication of

i \ , found to be in insolvent circum-
bankruptey if, as a matter of fact, he was fou it



169 DEKKHAN AGRICULTURISTS RELIEF.

stances. . He would ask what tenable ground there could be for enactmg that
- misrepresentation and fraud on the part of a Dekkhan agriculturist should
not -be attended with the same disabling and pumtory consequences which .
would be the result of such conduct on the part of any other person. The
on’ble Mover of the Bill had argued that, for an ‘insolvency procedure to be
eﬂicxent the only question to be considered was whether a person seekmo' its
beneﬁts was in insolvent circumstances, and that, if he was, he was entltled to
obtain the relief sought for; he (Mr. CockERELL) regarded such an argument
as wholly fallacious ; an insolvency law was intended for the relief of honest
debtors ; hence, when it appeared on the face of a case that a person applying
_for a declaration of insolvency had been guilty of misrepresentation and dis.
honesty in regard to the matter of his application, he was most justly and pro-
perly thereby debarred from obtaining benefits and privileges to which from
the nature of the case he was not entitled.

The next provision on which he hiad to comment was contained in section
thirty. That provision was no less remarkable for its excessive unfairness than
for the originality of its ‘conception. After the moveable property of an
insolvent had passed into the hands of 2 Receiver, the Court was to be allowed
to interfere for the purpose of prohibiting its sale and to force its acceptance
on an unwilling creditor, at a valuation made under no sort of responsibility,
and consequently wholly unreliable, in liquidation or part liquidation of his
claim against the insolvent.

The property so thrust upon the creditor might be wholly unacceptable
quite apart from any question of a fair valuation; it might be a village pig,
and the unfortunate creditor might have a conscientious objection to have any-
thing to do with the unclean animal! It might be said, perhaps, that he was
putting an extreme case; but it was a case that might well occur under the
operation of the proposed section.

The provisions in section thirty-four of the Bill, which was designed to give an
absolute release from all further liability for existing debt to an insolvent debtor
whose available assets had been distributed amongst his creditors, had been
conceived in the same spirit, i.e., it was intended thereby to make a special con-
cession to the insolvent agriculturist at the expense of his creditors which
nothing in the circumstances of the case in any way justified, and this, more-
over, at a time when, through the passing of the Bill for amending the Code of
Civil Procedure, the general law of the country would be made as favourable to
the insolvent-debtor in this direction as was reasonable, having regard to the just
claims of the creditor to impartial consideration. The Hon’ble Mover had said in
the course of his remarks that a man ought to pay what was justly due from him,
but no more. He (Mr. CockERELL) did not understand how the proposed enact-
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ment of section thirty-four of the Bill could bo reconciled with that sentiment ;
for the effect of the general provisions of this Bill, if passed into law, would beso to
scrutinise and cut down the moncy-lender’s claims against the agriculturist that
the residuum found to be due from him must surely come within the category
of just debts, and leave the insolvent-debtor with no title to obtain any greater
immunity from liability to meet them than was enjoyed by other insolvent
debtors throughout the Empire.

He now came to the provisions which in his judgment evinced, perhaps, the
greatest disregard of all equitable principles; he referred to scction thirty-five
which limited the power of Subordinate Judges to inflict punishment for offences
under section 359 of the Civil Procedure Code to a sentence of three months’
imprisonment in certain cases and onc month in others—the punishment
allowed in such cases by the said Code extending to one year’s imprisonment.
This section was so worded as to make it appear at first sight that the pro-
vision just described was a mere matter of jurisdiction; but then, even in that
view, there would appear to be something anomalous in curtailing the jurisdic-
tion which would be exercised by Subordinate Judges vested with the powers of
Insolvent Courts outside of the Dekkhan in the case of the Judges upon whom as
regards other matters unusually large powers were to be conferred by this Bill.
But when section twenty-five, which required all insolvency cases to be disposed of
by these Subordinate Judges exclusively, came to be considered in connection with
this scction (thirty-five), it was clearly the intention of the framer of the Bill to
reduce the maximum penalty which could be imposed for offences under
section 359 of the Code from one year to three months’ imprisonment in some
cases and only one month’s imprisonment in others. Now, he (MR. COCKERELL)
entirely concurred in what had fallen from the last speaker on the subject of
this provision of the Bill, and he would ask why the punishment to be awarded
for rascality of the kind dealt with in section 859 of the Code should be
appraised by a different standard when the acts evincing such rascality were
committed by indebted agriculturists? Ie (Mr. CockERELL) could not too
strongly deprecate such class-distinction in the punishment of criminal offences

as was contemplated by this section of the Bill.

The provisions of this chapter (IV) on which he had been commenting were
mildly described in the Statement of Objects and Reasons as constituting a
« procedure more liberal to the debtor than that of the Civil Code’’ ; and the
Hon’ble Member in charge of the Bill had endcavoured in his remarks to
defend them as quite consistent with the exigencies of the case. The H?n’ble
Member’s explanation had inno degree shaken his (M. 0(.)(3KERELL'.B) conviction
as to the monstrously inequitable character of these provisions, which he would

describe as marked by a degree of partiality and one-sidedness which he believed
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to be without precedent in the annals of Indian legislation. e *Wiq{led to be
understood, however, in these remarks as not.opposing the motion for the
reference of the Bill to a Select Committee ; but he had thought it right to state
his views thus plainly in the hope that the provisions of the Bill on which he had
specially commented would undergo such pruning and purging by the Select
Committee to which it would be referred that the Indian Statute-book would
not be tarnished by the admission to its pages of enactments conceived in a spirit
diametrically opposed to that sense of fairness and strict impartiality in dealing

with the interests of all parties affected by it which had heretofore characterised
the legislation of this Empire.

His Honour THE LIEUTENANT-GOVERNOR said he did not wish to criticise in
detail any of the provisions of this Bill, but he thought that the circumstances
which had led to its being introduced were of such general prevalence
throughout India that the mode in which they were to be treated in the Dek-
khan might possibly form & precedent for their treatment in other parts of the
country. He was not acquainted with the state of the revenue adminis-
tration in Bombay, but he knew in the Panjéb there were many agriculturists
and. land-proprietors whose condition was very much the same as that de-
scribed in the speech of the Hon’ble Member who introduced the Bill;
there were parts of the country in the Panjib, as doubtless. there were in every
Presidency, where the rainfall was uncertain and the crops precarious;
yet in all those districts the Government had introduced its revenue
system, which obliged the peasant-proprietor who had engaged for the
revenue to pay a fixed sum at fixed times as Government revenue, and
the Government had imposed the most stringent conditions with regard
to the realisation of its own demands. It seemed to him that too little
attention had been paid to this cause, which must in a great degree have con-
“tributed, if it did not entirely originate, the difficulties of the Dekkhan raiyats
in the part of the country to which this Bill was to be made applicable. The
peasant-proprietor who had become indebted to a banker was still obliged to
satisfy the Government demand in cash: to procure that cash he had again to
resort to the money-lender, and, as the Government demand came upon him at
the usual season of the year with regular recurrence, he was obliged to resort
again and again to the money-lender in order to procure the cash wherewith to
meet it. The Government in this Bill proposed to take very stringent meas-
ures to protect the raiyat from the demands of the money-lender; but
the provisions of the Revenue-law for the realisation of the Govern-
ment demand had apparently been in no way altered. Every one knew the
great stringency of those regulations, and it seemed to him unreasonable
that, while we upheld them for the realisation of our own revenue, we
‘should make such alterations in the ordinary law in regard to private contracts.
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II.e thought it would have been more satisfactory if, before introducing this
Bill, we had been told what measures the Bombay Government proposed to
take in order to lighten the burden whiclr the payment of the Government
revenue dema.ndhimposcd upon the peasant proprietor. Ile thought it de-
sirable that, at the same time as mcasures of relief were afforded to the
raiyat from his private creditor, the Government, which appeared as a public
creditor of the raiyat, should also take measures to in some way lighten the
pressure of its own demand—not perhaps by reduction of asscssment, but by
taking that assessment in some other way which would not impose upon the
raiyat the burden of mecting all the risks of a scanty rainfall and a precarious
crop, but would leave those risks on the Government itself, and relieve the
peasant-proprictor, who had shown himself unfit to mect them. He thought
there was considerable danger in altering the ordinary law of contract in the
manner now proposced in this Bill in the case of agriculturists, unless Govern-
ment itself took mecasures to relicve- the burden which it had itself imposed
upon them.

The Hon’ble Mr. StokEs said :—* I shall vote for referring this Bill to a
Select Committee, and I do not intend, either now or hereafter, to oppose
it, so far as it carries out the express orders of the Secretary of State, that
is to say, so far as it requires the Courts to enter into the merits of all money-
claims by saukdrs against Dekkhan raiyats, and forbids them to compel a
raiyat to pay a saukdr compound interest, or an amouxt of interest exceeding
the principal sum lent; so far as it provides that the principle of the
Presidency-towns Insolvent Act (11 & 12 Viec.,, c. 21) shall be extended to
the Dekkhan raiyats; that their land shall not be sold in execution, unless
specially pledged by a bond duly registered ; that the number of Courts with
Small Cause jurisdiction shall be increased, so that there shall be at least one
within reach of every raiyat's home; and that Courts of Conciliation shall be

established. .

« Those instructions have heen accepted by the Government of India in
its executive capacity, and I am not now going to raise any question as to the
necessity or propricty of such acccptance. I may, however, remark that
the Bill, so far as it rcquires the Courts to enter into the merits of money-
claims, is simply declaratory of the cxisting law : so far as it provides a special
law of insolvency, it is, to my mind, rendered unnecessary by the great extension
which the Select Committee on the Bill to amend the Code of Civil Procedure
has recently given to chapter XX of the Code—an cxtension of ?vhich .the
Secretary of State was not, and is not, fully aware; aud, so fftr as it provides
for multiplying Courts with Small Cause jurisdiction, all that is really nee«%ed
may be done by executive orders under section 3 of Act XI of 1865 and section

28 of Act XIV of 1869. 14
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_ “The remarks with which I shall venture to trouble the Council have
reference merely to the additions which the Bombay Government and the
Hon’ble Mover have thought fit to make to the simple scheme recommended by
the Secretary of State. It seems to me that, in framing a measure of which the
policy is, to say the least, questionable, we should not go an inch beyond the
instructions which the Indian Executive is bound to obey ; and that we should.
all, whether we are ordinary Members or Additional Members of this Council, A
regard with the utmost jealousy accretions as to which the authors of the Bill

have wilfully abstained from consulting the Bombay High Court Judges and
other persons of ]udmm.l_expenence

 The first of these accretions to which I shall call your attention is sec-
tion 73—

““ No appeal shall lie from any decision or order in any suit or proceeding before a Subor-
dinate Judge under this Act.’

“The effect of this section, coupled with section 3, will probably be the
reverse of what is intended. It shuts out from appeal the decisions in almost
all mortgage-suits. The object of doing so is, of course, to relieve indebted
raiyats from expense and prolonged litigation. But, first, I am informed
by Mr. Justice West that in the Bombay Presidency the Courts of first
instance, in dealing with these suits, usually apply the harsh letter of the
law in favour of the creditor. Relief is got from the higher Courts, in
which mcdifications favourable to the raiyat are much more frequent than
those in favour of the saukdr. And, secondly, the useful power which the
Appellate Court now possesses under section 551 of the Code of Civil
Procedure of confirming the decision of the lower Court without sending
or serving notice has in most cases rendered the cost of an appeal quite
insignificant. The result of this part of the Bill will therefore be, on the
whole, to place the indebted raiyat in a worse pecuniary position than
he is in at present. As to cutting off all appeals in order to shorten
litigation, the remedy will be worse than the disease. Let us remember
that, in the absence of an appellate Court, the Judges of first instance will
have no one (as Bentham says) ‘to stand in awe of’ The errors arising
from corruption, incapacity, laziness, precipitation, ignorance and love of
arbitrary power, which are certain to be committed in these difficult land-
suits, especially where the Judges are inexperienced and unaided by a
Bar, will remain uncorrected and cause hardship and discontent. The barring
of an appeal in cases of the Small Cause type (suits for debts, damages
or moveables not exceeding Rs. 500 in amount or value) may be justified,
" because, as a rule, those cases are simple and easy, and practically it is better,
on the whole, for the community that in such cases the decision should be
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rapid than that it should be careful and correct. But mortgage-cases some-
times involve the investigation of difficult questions as to title, priorities,
marshalling securities, contribution and rights of maintenance, and always the
taking of complicated accounts. A Judge who docs all this rapidly will simply
scamp his work; and the power of calling for and revising his imperfect
records will, as I shall show, be a very inadequate substitute for an appeal—
a remedy which, wherever wrong has been done, the appellant’s interest urges
him to apply.

“The eﬁect of abolishing appeals should also be considered in connection
with the rule as to res judicata (Code of Civil Procedure, section 18). It
seems to me that great hardship may sometimes be caused by regarding (as we
must, if the Bill is passed in its present form) the uncontrolled judgments of
these subordinate Courts as conclusive on questions of title to land. We may, of
course, insert a clause declaring that, for the purpose of scction 18 of the Code,
no Court trying a suit under this Bill shall be decmed, as regards the title to
immoveable property in respect of which the suit is brought, a Court of com-
petent jurisdiction. But, then, suitors would be exposed to the harassment of
repeated litigation, which the rules as to res judicata has been framed to prevent.

* The power given by section 654 ‘o the Special Judge to call for and ex-
amine the records of suits tried by Subordinate Judges is intended as a substi-
tute for appeals. But, first, the records of cases tried by second class Subordinate
Judges at Rs. 150 a month will, it is safe to say, generally be defective; and
the Bill (section 11) expressly provides that in the bulk of cases (those of which
the subject-matter does not exceed Rs. 10 in amount or value) there need not
be even a memorandum of the evidence. Under the Bill, therefore, the revising
Judge will constantly have to exercise his jurisdiction on imperfect materials.

¢ Secondly, the revising Judge, no matter how carefully he is selected and
how highly he is paid, will be greatly inferior in learning, ability and experi-
ence to the Judges of the High Court, who now form the ultimate Court of
appeal in the Presidency. The result will be that rights will be established all
over the Dekkhan, founded on the Judges’ crotchets and erroneous ideas of law,
and the greatest confusion and hardship will result when these rights are upset
(as they are sure, at last, to be) by the High Court or the Judicial Committee

of the Privy Council.

« Thirdly, those records, if, as I suppose, they rescmble the Bengilf
nathis, will be masscs of ill-written documents in a Native character and lan-
guage which, it is safe to say, no revising Judge will have time or skill to deci-
phier and translate. The business of revision will, therefore, practically be placed
in the hands of the sarishtaddrs, who are notoriously open to the saukdrs’
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bribes; and here, again, the Bill will work to the injury rather than.the
benefit of the raiyat.

“ Another mode in which it seems "to me certain that the provisions .of the .
Bill will be used toinjure the raiyat is suggested by sections 45 and 46. Those
sections provide that when the parties to a case before a Conciliator (who is
intended to represent in India the French Juge de Paiz) come to an aoreement
finally disposing of the matter, the agreement shall be reduced to writing and
signed, and that the Conciliator shall forward the same in original to the Court
of the Subordinate Judge of lowest grade having jurisdiction in the place

where the agriculturist who is a party thereto resides. The Bill then proceeds
thus— )

¢The Court which receives the agreement shall order it to be filed; and it skall then take

effect as if st were a decree of the said Court passed on the day on whick it is ordered to be filed
and jfrom whick no appeal lies.

1t requires no power of divination to say how this provision will work.
The saukéar will say to the raiyat, who, we are told, is generally weak and apa-
thetic: ‘I will lend you the Rs. 50 for which you ask ; you need not give me a
mortgage, and you will thus not have to pay the Sarkér anything for stamps or
registration fees. 'We can arrange the matter thus. I shall apply to the Con-
ciliator ¢ to effect an amicable settlement’ between us, and you will come with
me before him and agree to pay me Rs.10) three months hence.’ The
wretched raiyat will have to do so and the saukér, chuckling at the ease with
which he twists a foolish law to his own advantage, will sce the agreement
taking effect as if it were a decree ‘ from which no appeal lies.’

“ Chapter VIII, which requires all money-obligations executed by raiyats
to be written by or before village registrars, also seems to me a specimen of
blundering benevolence. The chief result of this well-meant attempt to ensure
the authenticity of documents will, I am certain, be to discourage the use of
written agrcements, and to force oral contracts on persons who would otherwise
have expressed themsclves in writing. I need hardly say that this is impolitic
and contrary to one of the wisest aims of our recent legislation. If the scheme
succeeds, it will also add greatly to the cost of all loans, such cost falling finally
on the raiyats, who cannot pay their revenue without occasionally borrowing.
But wherever saukérs are concerned the scheme is, I think, pretty sure to fail.
The saukdr will give up mortgages and written instruments altogetber. He
will say to the raiyat: ‘I will lend you money at 60 per cent.; but mind, if
you do not repay me on the day fixed, I shall never lend to you again, nor will

any of my brother-saukdrs.’ The raiyat will borrow on the terms proposed, and
his last state will be worse than his first.
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“Section 69 declares that, in awarding costs in suits before Subordinate
Judges in which the subject-matter does not exceed Rs. 100 in amount or ralue,
nothing shall be allowed, unless the Court is of opinion that professional assist-
ance was necessary. This, I fear, will practically exclude pleaders from appear-
ing in most of the difficult mortgage-cases coguizable by Subordinate J udges.
Now, on this point I haveonly to say that the expericnce of India and of every
other country in the world proves that an honest, learned and independent
Bar is of the greatest advantage to the Judge in {he trial of complicated cases.
And if the Bomb;ty pleaders are, as a rule, honest, learned and independent (as
to which, not having the needful local knowledge, I offer no opinion), the exclu-
sion of them will be a public calamity as well as an unmerited slur on an
honourable profession.. It may he true that some of them are dishonest and
ignorant ; but the arbitrary cxclusion of the whole body from their proper
functions will deprive the peeccant members of all chance of improvement,
render them discontented and dangerous, and compel them to earn their
livelihood by all kinds of dishonourable practices. To draw the line at, Rs. 100
or any other amount is absurd ; for the difficulty of a mortgage-case does not
vary directly as the amount involved. To give the Subordinate Judge power (as
is done by scction G9) to refuse any pleader’s fees will obviously tend to excite
suspicions of favouritism, whenever the Judge grants those fecs, and to destroy
that independence of the Bar which, for the sake of the Bench as well as the
suitors, a wise Government ought to encourage. Lastly, if, as is probably the
case, the legal profession in the Bombay Presidency is as influential as it is
elsewhere, to make this powerful body of men bitterly hostile to the Bill secms
to me the most certain mode of ensuring the failurc of the experiment which

it has been framed to try.

“The provisions which I have hitherto noticed are, in my opinion, unwise;
but those to which I shall now ask the attention of the Council are grossly un-
just and (if I may use the expression in India) uncenstitutional. Both section
20 and section 49 are retrospective in their operation. They relate to decrees

" passed before the proposed Act will come into force, and the former section at
least seriously interferes with the vested rights of the holders of such decrees.

Section 20, paragraph 1, runs as follows :—

¢ When a decree has been passed, whether before or afier this Act comes tnto force, under
which any sum less than fifty rupces is recoverable from an agriculturist, the Court may, whe-
ther in the course of execution of the said decree or otherwise, if it is satisfied tl_mt there is no
other claim against him and that be is unable to pay the whole of such sum, direct the payment
of a portion of the same, and grant him a discharge from such [sic) balance’

Under this scction, therefore, if a man (whether he be a saukér or not) has

before the first of October, 1879, obtained a decrce against a raiyat for
16
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Rs. 49, the Court, if it is satisfied that there is no other claim against
the raiyat, that he is unable to pay more than Rs. 48, but that he is
quite able to pay that amount, may direct him to pay only one anna,and
grant him a discharge from the balance. Surely such a provision was never
before proposed for the consideration of a legislature! Section 49 declares
that no application for execution of a decree passed before the proposed Act
comes into force ¢ to which any agriculturist residing within any local limits
for which a Conciliator has been appointed is a party ’ shall be entertained by
any Civil Court unless the decree-holder produces a certificate under section 48.
When the judgement-debtor refuses (as he often will) to appear before the
-Conciliator, the decree-holder cannot execute his decree until the expiration of
that incalculable space of time which the Bill describes as ¢ such period as the
Conciliator thinks reasonable.” Section 30 is also retrospective, It runs as
follows :—

¢ Whenever any moveable property of an insolvent is liable to be sold by a receiver under .
section 856 of the said Code, the Court may direct that it shall not be so sold, and may, after
recording the opinions of two Assessors appointed by the Court in this behalf, determine the
value of such property and direct the receiver to transfer it to any of the schedaled creditors
who may be entitled to receive in the distribution under the said section 856 an amount equal
to or greater than the value so determined ; and suck creditor shall accept suck property in full
or partial liquidation (as the case may be) of the amount to whick ke s so entitled.

A creditor who before the first of October, 1879, has contracted to be paid in
money may be compelled, under this wonderful section, to receive payment of
his debt in old brass pots, or worn-out bullocks, or village-pigs, or anything else
which he does not want and which he may be unable to sell. I believe
that the Hon’ble Mover is the sole author of this section—at least I can
find nothing about it in the letter from the Bombay Government. Remedial
statutes may be retrospective when they only go to confirm rights already
existing and add to the means of enforcing existing obligations. But sections
like these, that disturb absolute vested rights against which there is mno
equity, are founded on unconstitutional principles, and I, for one, will never be
a party to passing them into law.”

The Hon'ble SIR ALEXANDER ARBUTHNOT said :—*¢ At this late hour I will
detain the Council by a very few remarks. This Bill, which has been placed in
charge of the Hon’ble Mr. Hope by the Executive Government in consideration
of his experience in the districts now in question and of the attention which he
has given to the subject, is in a great measure based on a draft Bill which was
sent up to the Government of India by the Bombay Government, and in the
preparation of which Mr. Hope’s aid and advice were made available. I have
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no dou})t f,ha.t, if the Bill bad emafth(l entirely from the Exccutive Government
of India it would hav.e.assqmed 1 some matters of detail a very different shape.
There are several provisions in the Bill with which I, for onc, am unable to agree ;
but, as regards the gencral scope of the Bill, apart from those particular provi-
sions, T feel bo.und. to say that I consider that a suflicient case has been made out
for special legislation, and that I approve of certain leading principles which the
Bill embodies. On the other hand, I think that there is great force in many of
the remarks which my hon’ble colleague Mr. Stokes has made regarding the sec-
tion which bars appeals in cases of claims founded on mortgages. I personally
entertain very little doubt that, when the Bill has undergone that examination
and sifting which it will undergo at the hands of the High Court of Bombay and
of other judicial authorities, and when it has been cxamined and revised by the
Belect Committee, that section will, ifit docs not entircly disappear, be very
materially modified. In all that Mr. Stokes has said on the subject of those
provisions of the Bill which provide for supervision and inspection in lien of
appeals I entirely concur. I may also say that I agree with my hon’ble
colleague, Mr. Cockerell, in thinking that scveral of the insolvency provisions
are exceedingly questionable, My impression is that it will be found that the
insolvency-law which we hope to see enacted in the course of a few days in the
Bill amending the Code of Civil Procedure will be found sufficient for the parti-
cular districts which are dealt with in the project of law now before us, as well
as for the rest of India. However, I think it was only right that, lookingto the
circumstances under which the Bill has been framed, we should send it forth for
criticism and examination, not exactly in the shape in which we, looking at the
question from our point of view and not from the local point of view might be
disposed to regard it, but that we should pay very great deference to the sug-
gestions made by the Local Government, and afford every opportunity for those
suggestions being examined and criticised in the Presidency to which the Bill
refers.

“There are one or two points in connection with thesaddress which wasde-
livered by the Mover of the Bill on which I should wish to say a few words.
The full and exhaustive and, I am bound to say, very interesting and suggestive,
address to which we have listened this morning shows that the Hon’ble Member
has exhausted every source of information which was available to him. It
shows that he has carcfully studicd the Report of the Commission which has led
to this project of law, and the correspondence which during a long serics of
years has passed on the particular subjectto which this project of law refers,
and on other subjects cognate to it. Naturally, in the Hon’b.le Member"s .ad.
dress a great deal was taken from the Report of the Dekkhan - Riots 'Commxssmn.
Trom that report he wasable to adduce a great deal of evidence in support of
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the views which’ he individually entertains. But it.struck me that on one
or two points on which, as Ircad the report of the Dekkhan Riots Commission,

- the opinions expressed by the members of that Commission seemed tp differ
from those entertained by the Hon’ble Member, he failed to give us the
‘benefit of the observations which are to be found in the Commission’s Report.

“1 do not think that the tone in which the Hon’ble Member expressed him-
self with regard to the character of the saukdrsin the Dekkhan districts is by any
“means fully supported by the text of the Commission’s Report. The Hon’hle
Member used the expression ¢usurious money-lenders.’” He said many other
_things which, as his address was read rapidly, I cannot repeat verbatim but
which gave me the impression that he regards the money-lenders of the
Dekkhan districts as a class, with scarcely an exception of usurious and rapacious
men—a class of men who make enormous and extravagant profits at the expense
of the ignorant raiyat, and a class against whom it is desirable that the Govern-
ment should direct very stringent legislation. '

“ Now, it seems to me that this is not the view held by the Members of the
Commission. On the contrary, I find it expressly stated, in the 85th para-
graph of their report, that ¢ on the whole there is no reason to believe thit
the saukdrs dealing with the agricultural classes make higher profits
than are warranted by the nature of their business, which is always pre-
carious and unpopular—occasionally, as we have seen, dangerous.” There
are other passages in the report on which I cannot lay my hand at this
moment which convey to my mind a similar impression ; and I think it would
be wrong that this Bill should go forth to the public or to the people of the
districts which it will affect with the impression that the Government of India

. entertain in regard to this particular class of the community—a class more or
less intelligent, which is really very useful, and the existence of which in the
circumstances of the country is an absolute necessity—views such as those
which appear to be enjertained by the Mover of the Bill. Ihave no doubt that
among this class, as among other classes of money-lenders in other parts of the
world, there are many black sheep, and that here, as elsewhere, there are instances
of gross extortion and rapacity; but I do not for a moment believe that the
case is mnearly so bad—that the class, as a class, is so extortionate and such a
curse to society—as might be inferred from some of the expressions used in the
Hon’ble Member’s address; such expressions, for instance, as that ¢ money is
lent designedly to render the raiyat a bond slave;’ or that ¢ fraud by the creditor
is, in India, the only thing to be guarded against.’

* On another point it appears to me that the remarks of the Hon’ble Mem.-
ber are not borne out by the Report of the Dekkhan Riots Commission. I
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refer to the alleged technicality of the Procedure of our Courts. Nor do I
think that those remarks are borne out by the actual facts of the c;l.se °

“In the 116th paragraph of the Report of the Commission I find it stated
that ‘upon these and similar statements the fist remark we have to make
is that it is a mistake to suppose that Courts in India are bound only to
administer law in the strict sense in which the term js here used. The yzu‘e
distinctly Courts  of equity and good conscicnce’ as well as of law. Sccoidl
it is certain that the laws of this country, as, for instance, the AContract Ac{‘
the Evidence Act and the Civil Procedure Code, are as little open to the chargé
of technicality as any laws can possibly be.’

“T listened with great attention and with great interest to the speech of our
hon’ble colleague Sayyad Ahmad Khén, the Native Membor of this Counecil,
and the only Native Member present. One of the observations made by him
which particularly struck me, was that in which he expressed his opinion as to
the expediency of prohibiting in this Bill the appointment of revenue or police
officers as Conciliators. I agree in every word which the Hon’ble Member said
on this point; and I trust that in this respect the Bill will be amended by the
Select Committec.. On the other hand, I do not agree in all that the Hon’ble
Member said in regard to the Limitation-law. The alteration of the Limita.
tion-law for these disgl;icts, and I should think for the country generally, in the
direction in which it is proposed to alter it in this Bill seems to me to rest on
very substantial grounds.

“ There was one remark made by my hon’ble colleague Mr. Stokes at the
commencement of his speech in regard to the scope of the Bill, with reference
to the instructions which we have received from the Sccrctary of State, with
which, if T understood him correctly, I am unable to concur. I do not con-
ceive that this Government is either positively bound to enact every provision
which was rccommended in the despatch of the Sceretary of State, or that it is
debarred from going beyond those provisions, if, on full considcration, it
appears to us that the main object which the Secretary of State had in view will
be advanced by our enacting additional provisions which were not contemplated
by him. Everything that the Sccretary of State has written on the subject of
this Bill, as well as on all other subjects, whether relating to executive or legis-
lative matters, is entitled to the most carcful and respectful attention of the
Council of the Governor General. But it does not appear to me that in such a
casc as this, or indeed in any case, the Government of India is precluded from
deviating from the letter of those instructions; or, at all events, from urging
their reconsideration, if such a course should be dcemed necessary. I conceive

that it is quite open to us, if any of the provisions reccommended by the Scerctary
16
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of State to be insei‘ted in a project of law appear to us to be either inexpedient
_or impracticable or madequate, to make such a.ltera,tlons or additions as we
deem to be required.

¢ It only remains for me to advert to the remarks made by His Honour the
- “Yieutenant-Governor—remarks for which I think the Government and this
Oouncil are very much indebted to His Honour—because it is very desirable
that it should be known to the -public generally, and to the community which
- wxll be affected by this Bill, that the question raised by the Licutenant-
AGovernor has not been overlooked by the Government of India; that, on the
contrary, the view which is entertained by the Government of India on that
pa.rtlcuhr question is, I may say, entirely in accordance with the opinion
expressed by Mr. Egerton. With the permission of your Lordship, I will read
the concluding paragraph of the letter which was addressed to the Government
of Bombay previous to the preparation of the draft Bill, which, as I have said,
formed the basis of the Bill now before the Council. After making various
observations, which form the sub]ect of fifteen paragraphs of the letter, in
regard to the general scope and tenour of the projected legislation, the Govern-
ment of India expressed themselves as follows on the particular point to which
the Lieutenant-Governor alluded :—

¢ There is one point, however, which, although it may positively not involve legislation,
appears to the Governor Genernl in Council to demand further consideration from the Bombay
 Government, namely, tAe possibility of adapting the assessment of the land-revenue to the variations
in the season. This question is discussed in paragraph 10 of the Bombay Government letter of
the 6th April, 1877. The Governor General in Council fully agreesin the view that, in ordinary
cases and where the land-revenue is moderate, it would not be good, either for the raiyats or for
the public treasury, that the land-revenue demand should fluctuate. But the system which is
best for districts enjoying an ordinarily regular rainfall may not be the best for the arid
tract of the Central Dekkhan, where (it is said that) a good rainfall comes only once in three
years. In viewof the very great fall of prices and the vicissitude of season in the Dekkhan
during the last few years, it would be desirable that the present Government of Bombay
should consider whether the recent (1873—75) revisions of the revenue have given sufficient
relicf from an assessment which was based, in part, on an unduly high estimate of the
normal value of field produce in the Dekkhan. And, further, the Governor General in Council
would wish the Government of Bombay to consider whether in these four districts, or in parts
of them, it would not be wise to have a varying scale of revenue demand to be applied in
unfavourable seasons, whereby the normal assessment might be reduced by a certain percentage
over an entire district, or dlvmon of a district, in the event of a fmlure of rain or other cause
of serious damage to the crops.’

“ These instructions expressly refer only to the four districts included in the
scope of this Bill ; but I quiteagree with His Honour the Lieutenant-Governor
that they are instructions which are probably very applicable to many other
districts, not only in Bombay, but in other Provinces in other parts of the
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Empire. And I may mention that at this moment, and for sometime past, the
expediency of applying such a system to another district in another part of
India—TI refer to the district of Jhinsi—is, and has been, under the consider-
ation of the Executive Government.”

His Excellency THE PRESIDENT here adjourned the debate to the following
day, and the remainder of the business was proceeded with.

FOREIGN JURISDICTION AND EXTRADITION BILL.

The Hon’ble Mr. StoxEs moved for leave to introduce a Bill to amend
the Foreign Jurisdiction and Extradition Act, 1872. e said that the cighth
section of the English Extradition Act of 1870 empowered a Magistrate, when
any person was charged with having committed an offence abroad, to issuc a
warrant of arrest in anticipation of a request being made for extradition by
the State within whose limits the offence had been committed.  Sections 19
and 20 of Act VII of 1854 contained similar provisions ; but they were omitted
in Act XTI of 1872, the present Extradition Act, which consolidated and amended
the existing law on the subject. It was, he believed, supposed by the framers of
that Act that the matter was sufficiently provided for by the Code of Criminal
Procedure, section 157. But that section scemed limited to the case of offenders
whom some Court in British India would have jurisdiction to try, and would
thereforc not cover the case of a foreigner who had committed an offence at some
place beyond the limits of British India. Secction 194 of the Code was equally
inapplicable. Certain recent cases in which subjects of the Nizam had stolen
bullocks and committed other offences in the Nizam’s territory, and then taken
refuge in British India, had shown that some such provisions as those of Act
VII of 1854, scctions 19 and 20, were still required to prevent failures of
justice. The present Bill, which had been prepared to meet this want, practi-
cally re-enacted, with certain unimportant modifications, what was the law in

India up to the year 1872.

The Motion was put and agrecd to.
LOCAL AUTHORITIES LOAN BILL.

The Hon’ble Mn. StokEs moved for leave to introduce a Bill to amend
the Local Public Works Loan Act, 1871. He said that section 3 of the Local
Public Works Loan Act, 1871, prohibited the Trustees of the Port of Bombay
and the Commissioners for making improvements in the Port of Calcutta {from
raising moncy on the sccurity of their funds and the propcr?y.v.ested in them,
except in the manner provided by that Act; and, as the prohibition was .impos-
ed by an Act of the Governor General in Council, it -was onc from which tho
local legislature could not relieve thosc bodics. This had been found to lead
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to some inconvenicnce. The Municipalities of Calcutta, Madras and Bombay
were exempted from the prohibition in question; and there appeared to be no
reason why the Commissioners or Trustees of the: “Ports of Oalcutta and
‘Bombay, and any similar body which ‘might hereafter be created at Madras,
should not likewise be relieved from it. The main object of the present Bill
was to pronde such relief ; but the opportunity had been ‘taken to re-enact the
Local Public Works Loan Act with a view to removing certain difficulties of
_construction which had presented themselves in the working of it and to
ma.kmg the Act expxess in clearer terms what was understood to have been the
mtentlon of 1ts framers

‘The Motion was put and agreed to.

The Hon’ble M=. StoxESs introduced the Bill and read the clause exempt-
ing from its provisions the Commissioners of the Port of Calcutta, the Trustees
of the Port of Bombay, and any similar body that might hereafter be created
at Madras. .

The Hon'ble MR. STokEs then applied to His Excellency the President
to suspend the Rules for the Conduct of Business. The matter was one of
innch urgency, as the Bombay Government and legislature desired to confer
borrowing powers at once on the Trusteesof the Port of Bombay, and this
could not be légally done unless and until the present Bill was passed. -

His Excellency THE PRESIDENT declared the Rules suspended.
The Hon’ble Mz. STokEs then moved that the Bill be passed.
The Motion was put and agreed to.

OUDH CIVIL COURTS BILL.

Tho Hon’ble Ms. CockERELL presented the Report of the Select Com-
mittee on the Bill to amend the law relating to Civil Courts in Oudh.,

CIVIL PROCEDURE CODE AMENDMENT BILL.

The Hon'ble Mr. STokES presented the final Report of the Select Com-
mittee on the Bill to amend the Code of Civil Procedure.

The Council adjourned to Friday, the 18th July, 1879.

SiMra ; D. FITZPATRICK,
] Secretary to the Government of India,
The 17 th July, 1879. Legislative Department.

Nom —The meetmg which was orwmnlly fixed for Thursday, the 10th July, 1879, was
adjourned to Thursday, the 17th July, 1879.
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