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LEGISLATIVE ASSEMBLY.
Saturday, 10th December, 1938.

The Assembly met in the Assembly Chamber of the Council House at
Eleven of the Clock, Mr. President (The Honourable Sir Abdur Rahim) |
in the Chair.

STATEMENTS LAID ON THE TABLE.

‘Informatfnn promised in reply to starred question No. 607, asked by
Mr. Manu Subedar on the 3rd March, 1938,

INcONVENIENCE AND HARDSHIP CAUSED TO INDIAN PASSENGERS GOING TO
CEYLON.

(a) Yes. The Ceylon Government carry out gquarantine operations on Indian soil.
(b) and (d). Government have no reason to believe that this is so.
{c) Government examine any cases that are brought to their netice.

Information promised in reply to parts (b) to (e) of unstarred qyestion
No. 73, asked by Mr. B. B. Varma on the 10th November, 1938.

CONTRIBUTION TOWARDS CRIME AND ORDER RY THE SHAHDARA-SAHARANPUR
Licur RaiLway.

(b) In addition to the two chowkidars at each station, who are on general duty
within station limits, the Travelling Ticket Examiner and the train chowkidar are on
duty during the stoppage.

{c) Engines and guards of these trains are utilised, when required, to run goods
trains from Shamli and Baraut : other engines subsequently working the passenger
trains through to destination. )

(d) No. The Hours of Employment Regulations do not apply to the staff on
the Shahdara-Saharanpur Railway.

{e) Does not arise.

Information promised in reply to starred question No. 1282, asked by
Mr. Brojendra Narayan Chaudhuryy on the 16th November, 1938.

FENROLMENT OF SprCIAL CONSTABLES DURING FLOODS ON THE EASTERN
BENGAL RaiLway,

(a) and (¢). Government are advised that at a meeting attended by certain Dis-
trict and Railway Officials it was recorded that it was considered necessary to approach
the District Magistrate immediately to sanction the appointment of some selected
villagers as special Police to assist the available regular Police in protecting the rail-
way embankment., Government have no information whether several persons from
the villagers mentioned were, in fact, so enliated,

(b) Yes. The local Railway officers have several times brought to the notice of Lhe
local civil and police authorities the action of the villagera in cutting the railway em.
bankments, so that necessary precautions could be taken for the safety of trains. On
the 18th August, 1938, the Gemneral Manager, Eastern Bengal Railway, brought the
matter to the notice also of the Bengal Government. It was at the instance of the
civil authorities that additional bridges have been provided at five or six places on the
railway line subsequent to its opening.

{d) and (e). No.

( 4265 ) A
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Information promised in reply to starred question No. 1718, asked by
Babu Kailash Behari Lal on the 2nd December, 1938.

_PROPOSAL TO EXTEND CERTAIN LINES oN THE BENGAL AND NORTH WRSTRRN
AND EasTERN BeENGAL RAILWAYS,
(a) Yes.
(b) and (c). No.

THE COMMERCIAL DOCUMENTS EVIDENCE BILL.

APPIONTMENT OF MR. J. N. TALUKDAR AND MR. P. A. MENON TO THE SELBOT
COMMITTEE. :

The Honourable Mr. R. M. Maxwell (Home Member): Sir, T beg to
move :

“That Mr. J. N. Talukdar ani Mr. P. A. Menon be appointed to thc Select Com-
mittee on the Bill, to amend the Law of Evidence with respect to certain commercial

documents in place of Mr. E. Conran-Smith and Mr. N. A, Faruqui who have ceased
to be Memhere of the Assembly.”

Mr. President (I'he Houourable Sir Abdur Rehimi: The question is:

“That Mr. J. N. Talukdar and Mr, P, A. Mcnon be appointed to the Select Com-
mittee on the Bill, to amend the Law of Evidence with respect to certain commercial
documents in place of Mr. E. (Ccnran-Bmith and Mr. N. A, Faruqui who have ceased
to be Members of the Assembly.”

The motion was adopted.

THE INDIAN OATHS (AMENDMENT) BILL.

APPOINTMENT OF MR, J. N. TaLukpar, Mr. P. A. MeExo~n axp Dr. F. X.
DESoUzA TO THE SELECT (COMMITTEE.

The Honourable Mr, R. M. Maxwell (Home Member): Sir, 1 beg to
move:

“That Mr. J. N. Talukdar, Mr. P. A, Menon and Dr. F. X. DeSouza be appoint-
ed to the Select Committee on the Bill further to amend the Indian Oaths Act, 1873,

for o certain purpose, in place of Mr. E. Conran-Smith, Mr. N. A. Faruqui and Mr.
G. D. Walker who have ceased to be Members of the Assembly.’’

Mr. President (The Honourable 8ir Abdur Rahim): The question is:

“That Mr. J. N. Talukdar, Mr. P. A. Mencn and Dr. F. X. DeSouza be appoint-
ed to the Select Committee on the Bill further to amend the Indian Oaths Act, 1873,
for a certain purpose, in place of Mr. E. Conran-Smith, Mr. N. A. Farugui and Mr,,
G. D. Walker who have ceasod to be Members of the Assembly.” )

The motion was adopted.

THE MUSLIM DISSOLUTION OF MARRIAGE BILL.
AppoiNtMENT OF MR, J. N. TALukpar To mue SELECT COMMITTES.

Qazi Muhammad Ahmad Kazmi (Mcerut Division: Muhammadan
Rural): Sir, T beg to move:

«That Mr. J. N. Talukdar he uppointed to the Relect Committee on the Bill to
consolidate the provisions of Muslim Law relating to suits by married Muslim women
for dissolution of marriage and to remove doubts ar to the effect of apostasy of a
married Muslim woman on her marriage lie, in place of Mr. N. A, Faruqui who has
ceased to be a Member of the Assembly.”
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Mr. President (The Honourable Sir Abdur Rahim): The question is:

““That Mr. J. N. Talukdar be apﬂinted to the Select Committee on the Bill to
consolidate the provisions of Muslim Law relating to suits by married Muslim women
for dissolution of marriage and to remove doubts as to the effect of apos of u
married Muslim woman on her marriage tie, in place of Mr. N. A. Faruqui ha#
ceased to be a Member of the Assembly.”

The motion was adopted.

Ex1Exsion oF THE TIME FOR THE PRESENTATION OF THE REPORT OF THE
SeELECT COMMITTEE.

Qazi Muhammad Ahmad Kazmi (Meerut Division: Muhammadan
Rural): Sir, I beg to move:

“That the time appointed for the presentation of the Report of the Select Con:-
mittee on the Bill to comnsolidate the provisions of Muslim Law relating to suits by
married Muslim women for dissolution of marriage and to remove doubts as to the
effect of apostasy of a married Muslim woman on her marriage tie, be extended up
to the 3rd February, 1830.”

Mr. President (The Honourable Sir Abdur Rahim): The question is:

““That the time appoiuted for the presentation of the Report of the Select Com-
wittee on the Bill to consolidute the provisions of Muslim Law relating to suits by
married Muslim women for dissolution of marriage and to remove doubts as to the
effect of aupostasy of a married Muslim woman on her marriage tie, be extended up
to the 3rd February, 1939.”

The motion was adopted.

THE INDIAN INCOME-TAX (AMENDMENT) BILL—contd.

The Honourable Sir Nripendra Sircar (Leader of the House): Sir, I
regret to state that my Honourable collengue. Bir James Grigg, is
indisposed today and is, therefore, unable to attend the House. Of course,
we shall curry on the business as best as we may in his absence. But we
very much deplore his absence from the House.

Mr. Bhulabhai J. Desai (Bombay Northern Division: Non-Muham-
madan Rural): Sir, 1 really regret that in the last stages of this Bill on
which we strenuously laboured together, he should have been kept away
from the House. I hope that though we miss his presence verv much,
his Honourable colleagues ‘will be able to wet through the relatively less
contentious portion of the Bill without much difficulty.

M. President (The Honourable Sir Abdur Rahim): The House will now
resume consideration of the Bill further to amend the Indian Income-tax

%ct., 1022, as reported by the Select Committee. The question bufore the
ouse is: :

“That in_amendment* No. 1 to sub-section (3) of section 58.0, of the proposed
Chapter IX-B, the following proviso be added : ( T pIopo

‘Provided that no approval shall be withdrawn unless the trustee or trustees have

had an opportunity of being heard and the order of withdrawal of approval

};' N;r‘ml-r‘mnwaled at least 30 days before the date on which it is to take
effect’.

*Moved hy Mr. Chambers on the 9th December, vide pp. 4246—48, and
subsequently amended by Mr. Chettiar, vide p. 4251 of these pdibates. me .

A2
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Mr, S. P. Ohambers (Government of India: Nominated Official): Sir,-
yesterday, just before the House was moving to other business, I rose to
oppose this amendment. 1 appreciate the intention of the Honourable the
Mover and I think, perhaps, he might not have appreciated the difficulties
which we would be in if the amendment is passed in this form. With a
superannuation fund of this kind, it is necessary to be quite sure that the
fund is not abused or that the rules for the exemption are not abused and
if we had any provision whereby there is an interval between the time of
the last stage in which approval was granted and the date of approving
again, then it would be possible during that period for things to be done
which were not contemplated when the fund was originally approved. If
I can draw the Honourable Member's attention to the original amendment
No. 1 in the Revised Final List, page 1—58-P, he will see that:

“the approval may be granted if the fund shall have, for its sole purpose, the
provision of annuities for employees in the trade or undertaking and is provided that
the Central Board of Revenue may, if it thinks fit and subject tvo such conditions as
it thinks proper to attach to the approval, approve a fund or any part of a fund

notwithstanding that the rules of the fund provide for the return in certain contingen-
cies of contributions paid to the fund.”

If there was an interval in the circumstances contemplated in the
further amendment. then the contributions might be returned during that
interval. The whole object of these restrictions might be defeated during
that very short period. Tt is also to be remembered that the approval of
the fund or the right to withhold approval is not vestéd in anv local officer
and there is no question of approval being granted or refused capriciously
flnd most certainly the Central Board of Revenue would, either, in consider-
ing the approval or considering the withdrawing of approval, give to the
fund or the trustees of the fund, every possible opportunity of being heard
and it would be necessary that the date of withdrawing the approval should
take place as on the date of the alteration of the rules and not in 80 or
more days. I hope that this explanation will satisfv my Honoursble friend
and that he will see his way to withdraw the amendment.

Mr. K. Santhanam (Tanjore cum Trichinopoly: Non-Muhammadan
Rural): Sir, I would suggest that my Honourable friend may accept only
the first portion of the amendment and the latter portion might be deleted.
My Honourable friend said that Government will always give an oppor-
tunity; if so, why should he fight shy of having a statutory obligation to
do that. Our whole point is that this concerned a large number of people
and that Government should take no action without the trustees being
consulted so that they might know where the faults lav and whether they
could rectify them. Without giving them such an opportunity of being
heard, no acfion should be taken. The latter half may be dropped and
Government may accept the first half. T do not think there can be any
possible objection to that. Tf his objection is merely to the provision about
ﬁol?a'ﬁ' I shall gladly advise my friend, Mr. Ayvangar, to drop the latter

alf.

_Mr, 8. P. Chambers: Sir, T think there seems to be no difference in
principle between what the Honourable the Mover wishes and what the
intention of Government is. It is perhaps a little inconvenient at this
stage to agree to an alteration of an amendment of this kind. - But perhaps
if T give an assurance that the matter will be investigated and a statutory
right given to the trustees of the fund or persons who will be trusteeg to be
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‘heard before approval is withdrawn or withheld, the Honourable Member
might withdraw the amendment.

Mr. T. 8. Avinashilingam Ohettiar (Salem and Coimbatore cum North
Arcot: Non-Muhammadan Rural): Does the Honpurable Member mean
that he will bring forward an amendment in the other House and thus
make statutory provision? '

Mr. 8. B. Ohambers: Yes, but with no condition of time limit; there
shall be no gap between the dates of formal approval and of withdrawal of
approval. That is the chief thing.

Mr. M. Ananthassyanam Ayyangar (Madras Oeded Districts and
Chittoor : Non-Muhammadan Rural): If that assurance menns the insertion

of a statutory provision, 1 have no objection to withdraw it, and I beg leave
of the House to withdraw the amendment.

The amendment was, by leave of the Assenibly, withdrawn.
Mr. T 8. Avinashilingam Ohettiar: 8ir, I beg to move:

“That_in amendment* No, 1, after sub-secti
. -section (3) of
Chapter IX-B, the following new sub-section bor;nielj't;d:

(4} Any employer objecting to the orders of the Central Board of Revenile‘
refusing to grant approval of a superannuation fund may appeal within
_ 8ixty days of such order to the Central Government,
The appeal shall be in the form and shall be verified in the manner prescribed
in this behalf by the Cential Government’,”

It is an elementary principle that whenever an order of this kind of
withdrawal of approval to a fund is passed, un appenl should be allowed
for that fund. In the clause which they want to incorporate in the Aet,
no such appeal has been provided for. I find that in a corresponding
clause with regard to provident funds such provision has been made, i.e.,
an appeul has been provided for. T refer to sub-section (5) of section 58B,
which says:

section 58-0 of the proposed

“*An employer objecting to an order of the Commissioner'’—

—the Commissioner being the one to approve or remove approval to the
fund—

“refusing to recognise a provident fund may appeal, within sixty days of such
order, to the Central Board of Revenue. ) '

The appeal shall be in the form and shull be verified in the manner preseribed by
the Central Board of Revenue.”

I have incorporated that provision into this clause, so that, in n case
in which approval for a superannuation fund has been refused, the
employer concerned may appeal against it to the Central Government.
Bir, I think it is & just provision whieh shou!? "o aceeplel by the House.
Sir, 1 move.

Mr. President (The Honourable S8ir Abdur Rahim): Amendment
moved ::

“That in amendment* No. 1, after sub-section (3} of section 58-O of the proposed
Chapter IX-B, the following new sub-section be inserted :

‘(4) Any employer objecting to the orders of the Central Board oi Revenue
refusing to grant approval of a superannuation fund may appeal within
sixty days of such order to the Central Government. )

The appeal shall be in the form and shall be verified in the manner prescribed
in this behalf by the Central Government’.'

* Vide footnotes on p. 4257 anfte,
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Mr, S. P. Chambers: Sir, in opposing this amendment I should like to
draw the Honourable Member's attention to the distinction between section
58B and the proposed rules for superannuation funds. In section 58B it
ig the Commissioner of Income-tux whereas with the superannuation fund
it ijs the Central Board of Revenue. Members of the Central Board of
Revenue are, s 1 think is generally known, Joint Secretaries to the
Central Government and any appeal against failure to approve by the
Central Board of Révenue to the Central Governinent will mean an appeal
from the members of the Central Board of Revenue gqya members of
the Central Board of Revenue to the same persons as Joiny Secretarieg to
the Government of India. And in such circumstances an uppeal has very
little significance. The mutter would, in the first instance, bs thoroughly
investigated by the Central Board of Revenue and I hardly think that in a
relatively small matter of this kind where there are very detailed rules
provided by Statute saying in what circumstances approval should be given
or should not be given, we want to ask the same person to reconsider the
matter again. T may add that in the United Kingdom the position is
almost exactly the same. The Board of Tnland Revenue have power to
approve or disapprove and there is no second appeal in a case of that
kind, and to the best of my knowledge that has worked quite well and the
detailed instructions which the Beoard of Inland Revenue have followed
there have been sufficient to make it quite clear which sort of fund should
be approved and which sort of fund should not be approved. In practice
this type of thing is discussed in advance before approval ig granted or
refused. It is not done after the fund has actually been constituted. ‘The
matter has-been discussed informally beforehand so that the trustees have
an opportunity of drawing up the rules so as to conform to the rules.
Having done as much as that it is not reallv necessary to have a right
of appeal afterwards. Sir, I oppose the amendment. )

Mr. President (The Honourable Sir Abdur Rahim): The question is:

“That in amendment® No. 1, after sub-section (3) of scction 58-O of the .proposed
Chapter IX-B, the following new sub-section be inserted :

‘(4) Any employer objecting to the orders of the Central Board of Revenue

refusing to grant approval of a supcrannuation fund may appeal within
sixty days of such order to the Central Government.

The appeal shall be in the form and shall be verified in the manner prescribed
in this behalf by the Gentral Government’."

The motion was negatived.

Mr. K. Santhanam: Sir, I beg to move:

“That in amendment* No. 1, in clause (b) of section 58P, of the proposed Chxz::r
1X-B, in sub-section (b), after the word ‘at’, in the second line, the words ‘or after’
be inserted.”

As the clause stands, it can apply only to the case where retirement is
to be on a specified date. T want the provision to be more elastic and
say, ‘‘after a certain date’’. Sir, 1 move.

Mr. President (The Honourable Sir Abdur Rahim): Amendment
moved :

“That in amendment* No. 1, in clause (b) of section 58P, of the proposed Cha, r
IX-B, in ;Eb:ection (b), after the word ‘at’, in the second 'lma, the words ‘or nm
be inserted.’’ *

* Vide footnotes on p. 4267 ante.
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Mr. 8. P. Chambers: Sir, I have no objection to this amendment.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

‘“That in amendment* No. 1, in clause (4) of section 58P, of the proposed Chapter
IX-B, in sub-section (4), after the word ‘at’, in the second line, the words ‘or after’
be inserted."’

The motion was adopted.
Mr. President (The Honourable Sir Abdur Rahim): The question is:

“That after clause 71 of the Bill, the following clause, as now amended, be
inserted :

‘TIA. After Chapter IX-A of the said Act the following Chapter shall be inserted,

Tnsertion of new Chapter in Act namely :
X1 of 1922.

‘Crarrer IX-B.

8pecial Prowisions relating to certain classer of Superannuation Funds.

58-N. In this Chapter, unless there is anylhing repugnant in the subject or
Defnitions, - context,—

(@) ‘spproved superannuation fund' means u superannuation fund or any part
of & supersnnuation fund which hne been and continues to be approved
by the Central Board of Revenue in accordance with the provisions of
this Chapter;

(b) ‘employer’, ‘employee’ and ‘contribution’ have, in relation to superannua-
tion funds, the meanings assigned to those expressions in section 58A in
relation to provident funds;

{¢) ‘ordinary annual contribution’ means an annual contribution of a fixed
amount or an anunual contribution computed on some definite basis by
reference to the earnings, the contributions or the number of members of

the fund.

58-0. (1) The Central Board of Revenue may accord approval to any superannu-
ation fund or any par{. of a :gper;nnuat.ion fund whif;
. in ita opinion complies wi the reasons for s
':‘?Ev"l sod withdrawal of 8D~ . \hdrowal and  the requirements  of 4 section
58P, and may at any time withdraw such approval, if
in its opinion the circumstances of the fund or part
oease to warrant the coutinuance of the approval.

(2) The Central Board of Revenue shall communicate in writing to the trustees of
the fund the Eﬂmt of aglptoval with the date on which the approvsl is to take effect,
and, where the approval is granted subject to conditions, those conditions.

(8) The Central Board of Revenue shall communicate in writing to the trustees of
the fund any withdrawal of approval with the date on which the withdrawal is to

take effect.

58-P. In order that a superannuation fund may receive and retain approval the
Oonditions for approval. following conditions shall be satisfied, namely :

(a) the fund shall be a fund established under an irrevocable trust in connection
with a trade or undertaking carried on in British India;

(b) the fund shall have for its sole purpose the provision of annuities for em-

. ployees in the trade or undertaking on their retirement at or after a speci-
fied age or on their becoming incapacitated prior to such retirement, or for
the widows, children or dependants of persons who are or have been such
employees on the death of those persons; and

" Vide footnotes on p. 4257 ante.



4262 LEGISLATIVE ASSEMBLY, [10r8 DEc. 1988.

[Mr. President.]
*(e) thaf ﬁployer in the trade or undertaking shall be a contributor to the

Provided that the Central Board of Revenue may, if il thinks fit and subject to
such conditions, if any, as it thinks proper to attach to the approval,
approve & fund or any part of a fund—

(i) notwithstanding that the rules of the fund provide for the return in
certain contingencies of contribulions paid to the fund, or

(i) if the main purpose of the fund is the provision of sych annuities as
aforesaid, notwithatanding that such provision is not ity sole purpose,
or

{119) notwithstanding that the trade or undertaking in connection \y\ith which
the fund is established is carried on only partly in British Indis. ’

58-Q. (I) An application for approval of a superannuation fund or part of a super-
annuation fund for any year of assessment shall be
Application for approval. made in writing before the end of that year by the
! trustees of the fund to the Income-tax Officer, and
shall be accompanied by a copy of the instrument under which the fund is establish-
ed and by two copies of the rules and of the accounts of the fund for the last year
for which such accounts have heen made up. The Central Board of Revenue may
require suck further information to be supplied as it thinks proper.

(2) If any alteration in the rules, constitution, objects or conditions of the fund is
made at any time after the date of the application for approval, the trustecs of the
fund shall forthwith communicate such alteration to the Income-tax Officer, and in
default of such communication any approval given shall, unless the Central Board of
Revenue otherwise orders, be deemed to have been withdrawn from the date on which
the alteration took effect.

58-R. Income derived from investments or deposits of an approved superannua-
tion fund rhall be exempt from payment of income.iax,
and any sum paid by an employer or an employee by way

Exemption of superannuation of contribution towards an approved  superannuation

fond from income-tax. fand shall, in the case of an employer, deducted

in computing his income, profits or gains for the pur-

pose of assessment, and, in the case of an employee, be treated for all the purposes of
this Act as if it were a sum to which the provisions of section 15 upply :

Provided that no such exemption shall be allowable to an employee in respect
of any sum which is not an ordinary annual contribution : .

Provided further that where & contribution by an employer is not an ordim
annual contribution it shall, for the purposes of this section, be treated,
as the Central Board of Revenue may direct, either as an expense incurred
in the year in which the sum is paid, or as an expense to be spread over
such period of years as the Central Board of Revenue thinks proper.

58-S. (7) Where any contributions (inclading interest on contributions, if my'} are
repaid to an employee, the amount so repaid shall be

Treatment of repald contribu- Jeemed for the purposes of income-tax ond super-tax
to he income of the employee for that year.

(2) Where any contributions (including interest on contributions, if any) are repaid
to an employee during his lifetime but not at or in connection with the termination
of his employment, income-tax on the amount so repaid or paid shall except in the
case of an employee whose employment was carried on abroad, be deducted by the
trustees of the fund at the average rate of tax at which the employee was liable to
income-tax and super-tax during the preceding three years or during such period, if
less than three vears, as he was a member of the fund, and shall be paid the
trustees to the credit of the Central Government within the prescribed time and im
such, manner as the Central Board of Revenue may direct. .

58-T. Where an’ employer deducts from the emoluments psid to an employee or
Ded m of. and pays on his b;ha'lf any contributions of that employ:!
uotions y of. and  to un approved superannuation fund, he shgll include
::n&bm& Nﬁ“ot&r;m&g; all such deductions or anment.a in the return which
]

ection 21. he ia required to furnish under section 21.
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!
58-U. 1f a fund or a part of a fund for any reason ceases to be an approved
of trustees on cessa- superannuation fund, the trustees of the fund shall

tion of approval of fund. nevertheless remain liable to account for tax on any
' sum paid—
() on account of returned contributions (including interest on contributions, if
any) and

(b) in commutation or in lieu of annuities,
in 80 far as the sum so paid is in respect of contributions made before the fund
or part of the fund ceased to be an approved fund under the provisions of this*
Chapter. .

V. The trustees of an approved superannuation fund and any em loyer who

ol t:hel‘u rofshed In res- contributes to an approved superannuation gund shall,

m%‘hﬂw‘m‘ funde. when tequired by notice from the Income-tax Officer,
within twenty-one days of the date of such notice:

(a) furnish to the Income-tax Officer a return containing such particulars of
contributions made to the fund as the notice may require;
(b) prepare and deliver to the Income-tax Officer a return containing—
(i) the name and place of residence of every person in receipt of an annuity
from the fund, ) .
(i} the amount of the anuuity payable to each annuitant,
(i7) partjculara of every contribution (including interest on contributions, if
any) returned to the emplover or to employees; and
{7} particulars of sums paid in commutation or in lieu of annuities;

(¢} furnish to the Income-tax Officer a copy of the accounts of the fund to the
 last date prior to such notice to which such accounts have been made up,
together with such other information and particulars as the Central Board

LIRS

of Revenue may reasonably require’.

The motion was adopted.
New clause 71-A was added to the Bill.

Clauses 72 and 73 were added to the Bill.

Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That clause 74 stand part of the Bill.”

Mr, H. 8. Town (Nominated Non-official): Sir, I move:

“That in clause 74 of the Bill, in sub-section (2) of the proposed section, after the

worde ‘In this section’ the following new claus i ]
clauses be re-lettered accordingly : 8 o be interled, and the Subsequent

‘(1) a person regularly emploved by the assesse i .
'é}chedulerlgBa.ﬂluiF witL _;vhich ythe assessee em:lilrﬂii;:c?d:m:zﬂt ofzgz;n?.fo: :
has other regular dealings’.’’

Most people keep all their securities with their bankers and there has
grown up in England a system whereby banks look after the income-tax
returns of their customers. This has been found of very great assistance to
the small income-tax payer who gets a very cheap and very efficient service
from his banker; and we would like to see a similar service extended to this
country and this can only be done by the inclusion of this clause. - Sir, I
move.

Mr. President (The Honourable Sir Abdur Rahim): Amendment moved:

“That in clause 74 of the Bill, in sub-section (2) of the proposed section, after the

words ‘In this section’ the followin d be i ted d the t
clauses be re-lettered accordingly : 1 new clause fnerted, an subsequen

‘(i) a person regularly employed by the assessee shall include any officer of »
Scheduled Bank with which the assessee maintains a current account or

has other regular dealings’.
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Mr, J. ¥. Bheehy (Government of India: Nominated Official): Sir, Gov-
ernment have no objection to this amendment.

Mr. President (The Honourable Sir Abdur Rahim): The question is

“That in clause 74 of the Bill, in sub-section (2) of the proposed section, after the
words ‘In this section’ the following new claure be inserted, and the subsequent
-clauses be re-lettered accordingly :

‘(1) o person regularly employed by the assessee shall include any officer of w
Scheduled Bank with which the assessee maintains a current account or

o .

hag other regular dealings’. X

1

The motion was adopted.

Mr, K, Santhanam: Sir, I move:

“That in clauge 74 of the Bill, in clause (ii) of sub-section (2) of the proposed sec-
4ion 61, after the words ‘Auditors Certificate Rules, 1932' the words ‘or a holder
of a restricted certificate under the Reatricted Certificate Rules, 1832’ be inserted.’’

Sir. there are two sets of rules and these people with restricted certifi-
-eates are actually doing a large part of income-tax work and, therefore, it is
absolutely necessary that we should have this amendment. 1 hope the
House will accept it.

- .

Mr. President (The Honourable Sir Abdur Rahim): Amendment moved:
“That in clause 74 of the Bill, ir: clause (i) of sub-section (2) of the proposed sec-
‘tion 61, after the worde ‘Auditors Certificate Rules, 1932' the words ‘or a holder
.of a restricted certificate under the Restricted Certificate Rules, 1832' be inserted.””

Mr. J. ¥. Sheehy: Sir, Government do not oppose this amendment,.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

““That in clause 74 of the Rill, in clause (if) of sub-section (2) of the proposed see-
tion 61, after the words ‘Auditors Certificate Rules, 1932’ the words ‘or a holder
of a restricted certificate under the Restricted Certificate Rules, 1832’ be inserted.’

The motion was adopted.

Mr. Lalchand Navalrai (Sind: Non-Muhammadan Rural): 8ir, T have
got three connected amendments. If you permit me, I will move all the
three and speak once.

Mr. President (The Honourable Sir Abdur Rahim): The Honourable
Member will have to move them one after another.

Mr. Lalchand Navalrai: Yes, 8ir, I move:

““That in clause 74 of the Bill, part (iii) of sub-section (£) of the proposed sectign
61 be omitted.”’ '

Mr, President (The Honourable Sir Abdur Rahim): If the House carries
this. the rest will be of no use?

Mr. Lalchand Navalrai: Yes, Sir.

Mr. President (The Honourable Sir Abdur Rahim): Then, the Chair
eannot allow the others t¢ be moved now.
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Mr. Lalchand Navalrai: Very well, 8ir. 1 am asking that the represen-
tation that should be given to the assessee should be by persons well versed
in law as well as in income-tax law and procedure. The present section as it
stands which it is sought to amend, allows wholesale suthority to  the
assessee to appoint by writing any person to represent him. It has been
recognised by this Bill that all persons without any restriction should not
be allowed. The history of this Bill to those who were in this House, in
1932 and 1933 must be known: at that time, in the days of Sir George
Schuster, when amendments to the Act of 1922 were being made, it was
demanded that this section 81 which gives a free cheque for any person to
run into the income-tax officer’'s office and represent an nssessee should be
curtailed. Opinions were called for at that time and many persons were of
the opinion that at least that class of persons who were then by custom
appearing should be done away with. However, the Finance Member then
wanted to investigate that question and call for further opinions and come
to some understanding. Now, ths Bill is being amended and I am glad to
see that there is a good amendment in it; but I would like that that clanse
which [ have mentioned in my amendment should be deleted. My reasons
are'these. By this clause you are allowing a lawyer, an accountant who is
registered and also an income-tax practitionsr. 1 say that income-tax prac-
titioner as defined here should go—the definition given is:

** ‘Income-tax practitioner’ means any person who before the lst day of April,
1938, attended before an Income-tax authority on behalf of any assessee otherwise than
in the capacity of an employee or relative of that asscssee.’

That means that the class of representation which was objected to is
still being allowed, but is restricted in future only: that is, those who were
appearing before 1st April, 1988, will be allowad to appear; but, henceforth,
they would not be allowed. My humble submission is this: by allowing
this, all those who were working before the 1st April, 1988, will remain sven
though they may have worked for only one or two days before the 1st April,
1988. This, I submit, -Sir, is very hard.

Some Honourable Members: Hard on whom? Lawyers?

Mr, Lalchand Navalrai: No, not on the lawyers, but on the public, be-
cause these people are exploiting the public,—the assessees, and I shal}
presently tell you how they are exploiting the asssssees. Only allow me to
develop my case, and you will be convinced.

Sir, people are always accustomed to demand their vested rights. The
English people especially the foreigners who are here always say: ‘Oh, we
must have our vested rights safeguarded’. Perhaps on that ground these
pepole who have been hitherto in the line claim their vested rights and like
to continue to exploit the assessees. Now, what is this class of people com-
posed of. Most of them are dismissed from the Income-tax Department.
They have adopted the grandeloquent names of ‘Income-tax Experts’, though
they don’t deserve to be known as such, and some of them are practically
riff-raffs and want to earn a little by playing upon the credulities of the
poor assessees. . . . .

Mr, N. M. Joshi (Nominated Non-Official): Who are the riff-raffs ?

Mr. Lalchand Navalral: Those undesirable people whom perhaps the
Honourabls Member knows well.
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Mr, President (The Honourable Sir Abdur Rahim): It is a very strong
expression to use.

Mr. Lalchand Navalrai: I shall call them dangerous.

-B8r, President (The Honourable Sir Abdur Rahim): Riff-raff is not a
proper word to use; the Honourable Member had better withdraw it.

_ Mr, Lalchand Navalrai: 1 will- then substitute another Wword; 1 shall.
‘withdraw it.

Mr. N. O. Chunder (Calcutta: Non-Muhammadan Urban): On a point
of order. Bir. Is the Honourable Member relevant, because his amendment
is:

“That in clause 74 of the Bill, part (iii) of sub-section (2) of the proposed section
61 be omitted.”’

That means the definition .should be omitted. He is not asking that the
words ‘‘or Income-tax practitioner’’ in sub-section (1) be omitted.

Mr. President (The Honourable Sir Abdur Rahim): He has got other
amendments. '

Mr. Lalchand Navalrai: A legal practitioner will be recognised as in
clauses 1 and 2 and will remain there. I only say that clause 3 should be
removed. 1 shall now content myself by repding just one sentence from the
summary of opinions received. At page 68 there is the opinion of the Regis-
tered Accountants, the South Indian Chambers of Commerce, Madras, the
Karachi Indian Merchants Association, and the Buyers and Shippers’ Asso-
ciation, and also the Bar Association of Sagar, and what they say is this:
‘“We consider that unqualified men who are practising on the 31st March,
1938, should not be protected, because they are dangerous to the assessees
as nn unqualified newcomer™. Therefore, thut is the opinion of the publie
also, and so why should the clause be retanined. Secondlv, when you are
semending the Bill and when there has been a demand from the publie since
a long time that this class of practitioner should not be allowed any more,
why not to do nway with the class. T don’t say thut somne amongst this
class are not really good men,—T find there is a gentleman called Mr,
Ghatak who has written & book on Income-tax law. . . .

Dr. P. N. Banerjea (Calcutta Suburbs: Non-Muhammadan Urban): He
is & lawyer and an M.A., M.L.

Mr. Lalchand Navalrai: I am glad to learn that. First of all, T submit
there is no necessity of giving power to appear on behalf of assessees to se
many unqualified people when there are qualified and competent people
who can be relied upon to give proper advice and guidance to the assessees.
So, T am asking that that class of practitioners should be eliminated. Next,
I have another umendment. :

Mr President (The Honourable Sir Abdur Rahimj: Tt will he dealt with
afterwards. ’

‘Mr. Lalchand Navalrai: I then submit that this class of people should
not be allowed to appear on behalf of the assessees, and this clause should
be omitted.
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Mr. President (The Honourable 8ir Abdur Rahim): Amendment moved:

“That in clause 74 of the Bill, part (iff) of sub-section (2) of the proposed section
61 be omitted."’

Mr. 8. P. Ohambers: Sir, I oppose this amendment. First of all, let
me say that I sympathise with the Honourable Member in wishing to ex-
clude persons who are really completely unqualified from appearing before
income-tax officers und who are in 8 way a menace to the assessees. There
are such persons, and it is known that such persons will = take from an
assessee & few rupees in an attempt to argue a case which is hopeless and
get some money from the assessees which is not warranted. But we are
putting that right for the future, and even as far as the present pructitioners
are concerned, there is a provision in sub-sectioy, (3) which says that if any
person is found guilty of any misconduct by the Commissioner of Income-
tax, then the Commissioner of Income-tax may direct that he shall hence-
forth be disqualified to represent an ussessee under sub-section (I1). That
i8 to say, in future, if any of the existing persons are found guilty of uny
misconduct they can be disqualified, and once they have been disqualified,
they can never come back again, unless they come under the other guali-
fications. That being go, I think the position is sufficiently safeguarded for
the future. It is the practice in the United Kingdom,—I think it is the
practice here as well,—that when there is a change in legislation which will
deprive certain persons from practising in the future, those persons who are
alrendy practising, should not be deprived of their livelihood, unless there
is substantial cause to show that they are misbehaving themselves. It is
for that reason that we will allow all those who have been pradtising hither-
to to continue to practise in the future, though they are not fully qualified,
provided they do not misbehave themselves. The matter will automatic-
ally be rectified completely in the distant future, but in the near future
those persons who are representing assessees, though not qualified, and who
are making a livelihood honestly, will continue to do so, and there is no
Justification for depriving them of the livelihood which the law in the past
allowed them. '

Mr, Muhammad Azhar Ali (Lucknow and Fyzabad Divisions: Muham-
madan Rural): I only want to get one point clarified in connection with
clause 24. Income-tax practitioner means any person who, before the first
day of April, 1938, attended before an income-tax authority on behalf of
any assessee otherwise than in the capacity of an employé or a relative of
that assessee. 1 find that, in clause 74(1), the Governnient have allowed
a person, a relative or a person regularly employed by the assessee when
the assessee himself is unable to attend in person for reasons which mav
be considered to be sufficient by the income-tax officer, to attend. May [
know, Sir. what this termi “‘otherwise thun in the cnse of an employé’’
means? TIn one place, you allow the assessee to be:represented by his
employé and the relative, while, in another place, you don’t allow = the
assessee to be represented by his relative or by the employé. In practice
we find that besides solicitors, barristers and other legal practitioners, there
are people who are employees and who are given powers of attorney by the
assessees to appear before the income-tax officer. When you now = sav
“‘otherwise than in the capacity of an employé”, I can’t understand what
you have in mind, because, at one place, you have allowed, and. at another
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[Mr. Muhammad Azhar Ali.]

. place, you have disallowed, and you say, otherwise than in the capacity of
an employé or relative of the assessee. In India, there are several purdaeh-
nashin ladies who are assessed to income-tax. What will be their condi-
tion? In sub-clause (), you allow them to be represented by a relative or
an employé, but here, in this sub-clause (ili), you disqualify them. You
say that only thoss people will be allowed who had been appearing before
the 1st April, 1838. I find that there is some sort of inconsistency between
these two parts of the clause. I would like the Government to clarify the
position, whether those people who are employees should not be allowed,
or those who are relatives should not be allowed, or what it means.

Mr. 8. P. Ohambers: Might I rise to a point of explanation? I think
the Honcurable Member has misread the section. In future a relative or
an employee can represent an assessee, But if he has, in the past, represent-
ed his futher for exmmple, we do not want hini merely because he represent-
ed his father in the past he should be allowed in the future to represent not
only his father but anybody else. We exclude him from the definition of
an income-tax practitioner, but he can still appear us relative or an
employee. .

Mr. Husenbhai Abdullabhai Laljee (Bombay Central Division: Muham-
madan Rural): I rise to oppose the asmendment that has been moved. I
am very thankful to the Governinent for coming to the rescue at least once
to show that they are out to protect the interests of the poor assessec.
In fact, I do not know. why thers is anxiety to have lawyers and account-
ants. The Government always think that the traders are tax-dodgers and
so on. In the whole of this Bill what they have done is—I shall say about
that on the third reading—to find out the tax-dodger and make the law us
strict as possible. Now, they want a class of persons who would probably
create a lot of noise and they give them a little bread at the cost of the
poor assessee. A man who makes moncy, a man who can trade can surely
be trusted to look after his own case. It is ordinary simple business. I'o
pay income-tax is not a greut thing. It is not as if you are appearing before
a couri of law, and 1 am sure that the persons employed in the income-tux’
offices are not great lawyers or great accountants, In fact, the business-
man gmploys his agent with much more care than the Government does
in employing its officials. I only pray that the businessman may be allow-
ed to look after his interests himself. Save the business man from the
rigours of the lawyers and let us have our own choice. There is u provision
for appenl. A lot has been said about it, but you will find that it has been
made with the sole chject of making provision for well-to-do people. The
poor man cannot have any use for that Lawyers and sccountants—what
do they know of business? And if they know, they will have come into
business line rather than continne to be lawyers or accountants. With
these words I oppose the amendment.

Mr, President (The Honourable Sir Abdur Rahim): The question is:

*“That in clause 74 of the Dill, part (iif) of sub-section (2) of the proposed section
61 be omitted.’

The motion was negatived.
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Mr, Lalchand Navalrai: I do not move No. 24, but I move No. 25. I beg
to move:

“That in clause 74 of the Bill, to clanse (a) of part (iii) of sub-section (2) of the
proposed section 61, the following be added at the end :

‘Provided he has obtained a certificate of his ability a.ud.ﬁtnuu to continue as
an Income-tax practitioner from the Inspecting Assistant Commissioner’."”

The object of this amendment is obvious. It has been admitted that
some of these persons are objectionable and what my Honourable friend t 1d:
us was that those persons will be purged off if they misbehave hereafter and
the Commissioner has been given power to disallow them when they misbe-
have. What I submit is that there should be a previous selection of this.
Why not the selection be made at this stage from those people, by giving
them certificates of fitness and ability not by the Central Boord of Reve-
nue as my previous nmendment, which 1 have not moved, suggasted,
but by the Inspecting Assistant Commissioner. I would request my Hon-
ourable friend to consider what will be lost if this is done. The Assistont
Commigsioner should be given power to ses which of those people are really
objectionable und are exploiting the people and make a selection of those
who will be allowed to carry on. This will not be doing away with  the
clause or with the vested rights of anybody, but it will be making a good
and wise selection.

Mr. President (The Honourable Sir Abdur Rahim): Motion moved-

“That in clause 74 of the Bill, to clause (a) of part (iii) of sub-section (2) of the-
proposed section 61, the following be added at the end :

‘Provided he has obluined a certificate of his ability and fitness to continue as-
an Income-tux practitioner from, the Tnspecting Assistant Commissioner’.'

Mr, 8. P, Ohambers: I oppose this amendment. The différence he-
tween the way in which the Honourable Member proposes to restrict them
in the future and the way in which it is done in the Bill is the difference
between doing a thing negatively and positively. Hs suggests that the
Inspecting Assistant Commissioner should make an inquisition of  these
paopie, should examine them and find out whether they are fit or not.
This is a responsibility which the Department does not want to assume
for persons who are already practising, and, I think, there are very gcod’
reasons for not wishing to assume that responsibilitv. In the first instance,
it is very difficult to tell whether a person is eapable or not capable even
though he hns not the necesanry qualifientions. The next point which T
shall make quite briefly is this. Once a certifiente is given to a person,
then there is the danger that he will come along to an assessee and say,
“T am a Government cerlificated income-tax practitioner, and, therefore, 1
am thoroughly eompetent.”’ Therefore, the Centrnl Board of Revenue or
the Tngpecting Assistant Commissioner would hive to make the class very
narrow to avoid having persons who are not very competent, or would have
to make it very wide, in which case it would be misleading to the publie.
For these reasons I oppose the motion. :

Mr. Lzalchand Navalrai: Mav T put one question? Will the attention of
the Inspecting Assistant Commissioners be drawn to the proceedings that
have happened here and ask them to have an eve on those people, to see
that those who are misbehaving are disallowed ?
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Mr. 8 P. Ohambers: I can give that assurance.

Mr. Lalchand Navalrai: I beg leave of the House to withdraw the
samendment. The amendment was, by leave of the Assambly, withdrawn.

Mr. H. 8. Town: Sir, I move:

“That in clause 74 of the Bill, in sub-section (2) of the proposed section, for
part (c) of clause (iif), the following be substituted :

‘(c) any person who has acquired such educational qualifications as the Central
Board of Revenue may prescribe for this purpose'.'' *

In the clause it is necessary for the educational institution itself to be
recognised. Numbers of children go to England for education from this
country and the list of recognised institutions would have to be unduly
large. It is surely not of importance where the educational standard or

qualification is attained. The quaslification itself is the necessary thing.
‘Therefore, Sir, I suggest that this amendment be accepted.

Mr, President (The Honourable Sir Abdur Rahim): Amendment moved:
“That in clause 74 of the Bill, ir sub-section (?) of the proposed section, for
part (c) of clause (ifi), the following be substituted :

‘(c) any person who has acquired wuch educational qualifications as the Central
Board of Revenue may prescribe for this purpose’.’”

Mr. J. F. 8heehy: Government raise no objection to this amendment.

Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That in clause 74 of the Bill, in sub-section (2), of the proposed section, for
part (¢) of clause (iii), the following be substituted :

‘(c) any person who has acquired siich educational qualifications as the Central
Board of Revenue may prescribe for this purpose’.’’

The motion was adopted.

Mr President (The Honourable Sir Abdur Rahim): The question is:

“‘That clause 74, as amended, stand part of the Bill."
The motion was adopted.

Clause 74, as amended, was added to the Bill.
Clause 75 was added to the Bill.

‘Mr. President (The Honourable Sir Abdur Rehim): The question is:
*'That clause 76 stand part of the Bill.”

Mr, J. F. Bheehy: Sir, I move:

“That in clause 76 of the Bill, for the worde ‘To sub-section (3) of section 64 of
the said Act, the following provisos shall be added, namely—' the following be
substituted :

‘In section 64 of the said Alet,—

{a) in sub-section (7), for the word ‘business’, where it firat occurs, the words
‘a business, profession or vocation’ shall be substituted; for the word
‘business’, where it occurs for the second time, the words
‘business, profession or vacation' shall be substituted ; and for the words
‘his principal place of business’ the words ‘the principal place of his
business, profession or vocation’ shall be substituted ;

(b) to sub-section (3) the following provisos shall be added, namely :—' "
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Section 64 of the Act, which this amendment seeks to amend, deals
with the place of assessment and the officer by whom the assessment is
4o be made. As it exists at present, it only deals with business, but as
there is just as likely to be disputes as to the proper place ab which
profession or vocation should be assessed, we have proposed this amend-
ment to put that right.

Mr. President (The Honourable 8ir Abdur Rahim): The question is:
«That in clause 76 of the Bill, for the words ‘To sub-gection (8) of section 64 of
the said Act, the following provisos shall be added, namely—' the following be
“substituted : '
‘In section 64 of the said Act,—

(a) in sub-section (I), for the word ‘business’, where it first occurs, the words
‘a business, profession or vocation’ ghall be substituted; for the word
‘business’, where it occurs for the second time, the words
‘business, profession or vocation’ shall be substituled ; and for the words
‘his principal place of business' the words ‘the principal place of his
business, profession or vocation’. ehall be substituted ;

(b) to sub-section (J) the following provisos shall be added, namely :—' "’
The motion was adopted.
Mr. President (The Honoursble Sir Abdur Rahim): The question is:
“That clanse 76, as amended, stand part of the Bill."”

The motion was adopted.
Clause 76, as amended, was added to the Bill.

Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That clause 77 stand part of the Bill.”’

Babu Baijnath Bajorla (Marwari Association: Indian Commerce): Sir,
I move:

““That sub-clause (c) of clause 77 of the Bill be omitted.”

This sub-clause has been inserted to nullify the effect of the judgment
of the Privy Council. The provieo, a8 at present in the Avt, reads:
“Provided that if the amount of an assessment is reduced as & result of such

reference, the amount overpaid shall be refunded with such interest as the Commis.
sioner may allow.”

At the present moment, if there is a High Court order revising the
assessment, the assessee gets back the excess money paid with interest
sfter the High Court has made the orders; but the words which are
going to be inserted will mean that this refund will not be made till the
case is decided by the Privy Council. That will mean a delay of several
pmonths. and even years. I would like to read a few lines from the
judgment of their Lordships in the Bombay Trust Corporation case:
It should suffice now {o observe that since August, 1834, the Income-tax -
1ities have been withholdilg from the Bombay. th:rg;omt.imt cmarB thrrn:e lacs of ::;:3,
?::::;teﬂj {:o‘:l:lithi:! byt_an I&eﬁal assessment order, and that there is no pretence of

) n the notion i in ca
# valid assesgment may come. in:o Tw?:et{ngz.!;l ! he withheld in case on tome future date

The wards which are going to be inserted will nullify this judgmen

. ent.
I suggest that the money should be refunded withbutfywait'ing'] fog' the
judgment of the Privy Council. If the Ptivy Council judgment is against
the assessee, then the money can be recovered later on. 8ir, T move.

B
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M3, Presidetts (The Homoursble Sir Abdur Rmehim): Amendment
moved:

““That sub-clanse (c) of clause 77 of the Bill be om.itted.”

Mr. Lalchand Navalrai: I have also read that Privy Council decision.
There is no reason why the judgment of such a high tribunal should be
nullified by the Legislature without any grounds. The rpasoneble eourse
is that, if the assessee is entitled to certain money, it should be paid to
him forthwith. The words of the Privy Council which my friend has
read out are quite clear, and T hope that the House will not give author-
ity for nullifying the judgment of the Privy Council.

Mr. Bhulabhali J. Desai (Bombay Northern Division: Non-Muham-
madan Rural): I think my Honourable friend is under a misapprehension
a8 to the meaning of the amendment. I am aware of the case that he
has referred to. It is true that under the Act at present automatically
there was a right to refund in the event of a decision in favour of the
assessee. All that this clause provides is that the High Court should
have the power to make an appropriate order in the case whether the
refund should follow or not. Supposing the High Court iteelf is of
opinion that the matter is of sufficient doubtful validity as a matter of
law and it is prepared to give the right of appeal, it may be a case in
which they will say that the refund should not follow, but it is entirely
misreading the amendment to say that this means that the refund will
not be granted until the appeal is decided. The High Court will consi-

der the facts of each case and decide whether it is a proper cess in which
refund should follow immediately.

Mr. President (The Honourable Bir Abdur Rahim): The question is:
““That sub-clanse (c) of clause 77 of the Bill be om.itted.”
The motion was negatived.

Mr. AMal Qaiyum (North-West Frontier Province: General): Bir, T
move:
““That after sub-clause (¢) of clause T7 of the Bill, the following be added :
‘(d) in clause (a) of sub-section (&), the words ‘North-West Frontier Province
and’ shall be omitted’.’’
If this amendment is carried, references on points of law made by the
12 Noox Commissioner or at the instance of the parties, which hither-
" to used to be heard by the Lahore High Court, would in
future be heard by the Bench of the Judicial Commissioner of the North-
West Frontier Province. Our litigants and assessees are being put to a
lot of trouble and expense in having to go to Lahore and engage counsel
at that distant place. Moreover, under the Gdvernment of India Act,
section 219, the Judicial Commissioner’'s Court of the North-West Front-
ier Province is & High Court for the purposes of that Act and for all other
Acts. In Bind, I believe, where there is a Judicial Commissioner's Court
veferences are made to the Judicial Commissioners of 8ind, and no
longer to the Bombay High Court. This is an amendment which will

help assessees of the Frontier Province, and I hope the House will accept
it. 8ir, I move:



THE INDIAN INOOME-TAX: (AMENDMENT) BILL. @78

" 3x Presiiwnt (The Homoursble Bir Abdur Rabim): Amendinent
moved: )

T f b-cla of clause 77 of the Bill, the following be added:
'lha?(;)t;:’ :ll;ns‘; ?:; o(f }sub-sectiou (8), the words ‘North-West Frontier Province
and’ shall be omitted".'’

Mr. J. T. Sheehy: Sir, there is no objection on the paet of Gewern-
ment to this amendment or the following one.

Mr. President (The Honoursble Sir Abdur Rahim): The question is:

“That after awb-claure (c) of clause 77 pf the Bill, the following be added :
(@) in clamee (a) of sub-section (#), the words ‘North-West: Frontier Province
and’ simll be omitted’.’’

The motion was adopted.

Mr. Abdul Qaiyum: Sir, I move:
“That after sub-clause (¢) of clause 77 of the Bill, the following be inserted :
*(d) to sub-section (8), the following proviso shall be added, namely :

—Here, Sir, I would like to make one very minor verbal alteration, that
instead of the word ‘‘case’’ I would like to have the word ‘‘reference’’
substituted which is more appropriate—

‘Provided that whenever in any reference heard by a hench of the Court of the
Judicial Commissioner, North-West Frontier Province, a difference of
opinion arises between the Judicial Commissioner and the Additional
Judicial Commiesioner, the opinion of the Judicial Commissioner shall
prevail’.”

Now, in the Frontier Province, a bench comsists of two judges, and it
was in 1926 that a second judge was appointed. This is to provide for
the case where a difference of opinion is likely to arise. I may here men-
tion that our judges are & very happy family, and, as far as I know, there
has never been any difference of opinion between them on any point so far.
Rather than follow the practice which obtains in the case of decrees and
orders where, in case of a difference of opinion, the decree or order of the
lower court prevails, in the case of a reference a certain amount of risk
18 involved, because I would much rather have the Judicial Commission-
er's opinion prevail instead of that of the Commissioner of Income-Tax.
'%‘he former is more likely to look after the interests of the assessee. Sir,

move.

Mr. President (The Homourable Sir Abdur Rahim): It appears that
the Honourable Member has not noticed that there are a few minor
errors in the amendment. It ought to be ‘‘after sub-clause (d) of clause
77 of the Bill, the following be inserted’’, etc. Then, in the body of the
amendment, it should be ‘‘(e)’’ instead of *‘(d)’".

* The question is:
“That after sub-clause (d) of clause 77 of the Bill, the following be inserted :
‘(e) to sub-section (&), the following proviso shall be added, namely:

‘Provided that whenever in any reference heard by a benckh of the Cesrt: of the
Judicial Commissioner, North-West Frontier Province, s difference of
opinion aries between the Judicial Commissioner and the Additional
Judieial Commissioner, the opinion of the Judicial Commnissioner shall

prevail’.”

The motion was adopted.
B2
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Mr. President (The Honourable Sir Abdur Rahim): The question is:
“‘That clause 77, as amended, stand part of the Bill.”

The motion was adopted.
Clause 77, as amended, was added to the Bill.

Mr. X. M, Joshi: Sir, I move:
“That after clause 77 of the Bill, the following new clause be-.inserted :
‘TB. After section 67-A of the. said Act, the following shall"be-inserted : -
‘67-B. The Governpr General shall present every year to the Indian Legis-
latare a report on the working of the Indian Income-tex Act, 1622,

as modified by the Clauses of the Bill and shall lﬂgly free of cost to
the Members of the Indian Legislature copies of s report'.' "’

An Honourable Member: Sir, I move:
““That the question be put.”

Mr. N. M. Joghi: T know there are some Members in this Legislature
who are not anxious for thé maintenance of the constitutional rights of
this House, nor do they care for the privileges of the Members of this
Legislature. I hope the number of such Members is not very large in
this House. The amendment which I am moving has both a constitu-
tional aspect and also an aspect from the point of view of the privileges
of the Members of the Legislature. The Indian Legislature is respons-
ible for the passing of the Income-tax Act, and, therefore, it is in the
fitness of things that the Executive Government, which is expected to
administer this Act, should hold itself responsible to the Indian Legis-
lature for the proper working of this legislation. I, therefore, suggest
that the Government of India should recognize their responsibilities to
the Legislature by presenting a report to the Indian Legislature
for the proper working of this legislation. I know that the Gov-
ernment of India publisk some sort of report on Indian income-tax
but that report is not presented to the Legislature. I want that
report to be presented to the Legislature. This practice is recognized
in England, and the report is properly presented to the British Parlia-
ment, and I want that practice to be introduced here in India. At
present, the Executive Government holds itself responsible to itself. I
want that practice to cease. I want the Executive Government to hold
iteelf responsible to the Legislature. I want to secure that from the
first part of the amendment. My second part of the amendment deals
with the privileges of the Members of this House. We have tried our
very best to persuade the Government of India to supply copies of the
reports they publish on the working of the various pieces of legislation,
but they refuse to recognize that privilege of the Members of the
Legislature. Sometimes they tell us that the reports cannot be given to
Members free. I say that they should be supplied to us free. That
privilege is enjoyed by the Members of Parliament in Great Britain, and
that privilege was enjoyed by the Members of the Legislature for many
years in my memory. Unfortunately, on the ground of retrenchment,
the Government of India have stopped that practice. I, therefore, feel
that the House should take some interest in this question of the privileges

of Members. I hope the Government of India will accept my amend-
ment. '
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" Mr, President (The Honourable Sir Abdur Rahim): Amendment
moved: '

“That after clause 77 of the Bill, the following new clause be inserted :
78. After section 67-A of the said Act, the following shall be inserted :

‘67-B. The Governor General shall present every year to the Indian Legis-
lature a report on the working of the Indian Income-tax Act, 1922,
as modified by the Clauses of the Bill and shall supply free of cost to
the Members of the Indian Legislature copies of such report’.’*

Mr. J. ¥. Sheehy: Sir, I oppose this amendment; and I think that
the Honourable Member’s point will be met when I give an undertaking
that Government will lay on the table of the House & copy of the annual
income-tax report and present Members of the Legislature with copies
of it free of cost. As regards putting this in the Act, I am informed
that it is not a suitable provision to be put on the Statute-book. I,
therefore, hope the Honourable Member will not press his amendment.

Mr. N. M. Joshi: Sir, so far as this particular amendment and this
particular occasion are concerned, I am satisfied with the assurance. I
would, however, like to inform the Government that till they re-introduce
the practice of supplying free copies of the reports to the Members of
the Legislature, a similar amendment is likely to appear on the agenda
of various pieces of legislation that may come before this Legislature.
I should like to withdraw the amendment.

The amendment was, by leave of the Assembly, withdrawn.

Mr. Président (The Honourable 8ir Abdur Rahim): The question is:
“That clause 78 stand part of the Bill."’

Mr. K. Santhanam: Sir, I move:

“That in clause 78 of the Bill, in the proviso to Rule 2 of the proposed Schedule,
the figures and the words ‘74 per cent. of the dpremiums received in respect of single
premium life insurance policies plus’ he omitted and the words ‘provided that in the
case of life insurance policies in respect of which the number of annual premiums
payable is less than 12 the percentage of first year’s premiums to be allowed shall be
74 times the number of such annual premiums,’ be added at the end.”

Sir, as the Bill stands, for the management expenses 85 per cent. of
the first year’s premiums and 8% per cent of the renewal .premiums are
to be allowed, but they have made an exception in the case of single
premiums, in which case 7§ per cent. is to be allowed. There is a big
gap between 7% per cent. and 85 per cent. and so there will be an irresi-
stable temptation on the part of the insurance companies to create two
years or three years policies so that a larger percentage than 74 per cent.
might be granted to the management. It is a loophole for evasion, and
I am trying to help the Government to get over it. I hope the House
will accept my amendment.

Mr., President (The Honourable 8ir Abdur Rahim): Amendment

moved:

“That in clause 78 of the Bill, in the proviso, to Rule 2 of the proposed Schedule,
the figures and the words ‘7§ per cent. op the premiums received in respect of single
premium life insurance policies plus’ be omitted and the words ‘provided that in the
case of life insurance policies in respect of which the number of annual premiums
payable is less than 12 the percentage of firat year’s premiums to be allowed shall he
74 times the number of auch annuval premiums,’” be added at the end.”
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Mr. 8. P. Chambers: Bir, ] was considerably puszled by ibis amend-

ment, but now that the word ‘‘annual’’ has been changed to ‘‘first

. year’’, I quite understand it. I think it is a definite improvement, and
T have no objection to it.

_MMr. Pvesident (The Honoursble Sir Abdur Rehim): The question is:

“Hhat in «isuee 78 .of she Bill, in the proviso, to Rule 2 of the proposed Schedule,
the figures amd 4he words ‘7} per oent. of the iums received in respect of single
premium life insurance policies plus’ be omitted and the words ‘provided that in the
case of life insurance policies in respect of which the pumber of anmual premiums
payable is less than 12 the percentage of first yeer’s premiums to be allowed shall be
74 times the number of such annual premiums,’ be added at the end.”

The motion was adopted.

Mr. 8. P. Ohamhers: 8ir, I move:

“That in clause 78 of the Bill, in the proposed Schedule, in the proviso to Rule
2, for the figares and words ‘85 per cemt. of the premiums received in respect of other
life insurance policies effected during the preceding year’ the.figures and words ‘B85
per cemt. of the first year’s premiums received during the pregeding year in respect
of other life insurance policies’ be substituted.'’

This is really a drafting change, but the original words would have
excluded from the larger percenmtage certain premiums if the premiwms
were paid in instalments. The whole of the firat year's premiums now

will be at 85 per cent. figure instead of any other figure and I think this
should commend itself to the House.

Sir, I move.

Mr. President (The Honourable 8ir Abdur Rahim): The qﬁeu;ion i8:

*That in clause 7B of the Bill, in the proposed Bchedule, in the proviso to Rule
2, for the figures and words ‘85 per cent. of the premiums roceived in respect of other
life insurance Eolicies effected during the preceding year’ the fignres and -wordg ‘85
per cent. of the first year’s premiums received during the preceding year in respect
of other life insurance policies’ be substituted.”

The motion was adopted.

Mr. K. Santhanam: 8ir, I move:

“That in clawse 7B of the Bill, in the first proviso to Rule 3 (a) of the proposed
8chedule, the words ‘to which they are paid out of or in respect’ be omikted.”

After the evaluation, there is only ome surplus, and, therefore, the
reference is only to the expenditure and not to the surplus. It is a mat-

ter of simplification of the existing process. It is only a verbal altera-
tion.

Mr. President (The Honourable B8ir Abdur Rshim): Amendment
moved:

“That in clause 78 of the Bill, in the first proviso to Rule 3 (a) of the proposed
Schedule, the words ‘to which they are paid ont of or in respect’ e omittel '’

Mr. 8. P. Ohamhers: Sir, I did not realise that this was intended to
be a verbal alteration. I think it is a little more themn that. The original
words were as follows: '

“Provided that in the first such computation made under this rule of
surplus no account shall be taken of any sach amounts. . . . . " any anck
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Mr. K. Santhanam: If there is opposition, I beg leave of the House
to withdraw the.amendment. '

The amendment was, by leave of the Assembly, withdrawn.

Mr., M. Ananthagayanam Ayysangsr: Sir, I move:

*“That in clause 78 of the Bill, in the proviso to Rule 3 (b) of the proposed Sche.
dule, for the words ‘upon investigation it appears to the Imcome-tax Officer’ the words
‘on & reference made by the Income-tax Officer the Buperintendent of Insurance
finds' be substitoted.”

8ir, the power that is given in Rule 8(d) to the income-tax officer is
to find out whether the mode of assessment of surplus is right or wrong.
Power is given to the income-tax officer to scan the various items and
gven to declare that there ought to be a larger surplus and that adjust-
ment ought to be made according to his finding. Ogrdinarily, the income-
tax officer cannot be expected to know the details of the i{'lsumnce com-
penies, but there is a Supserintendent of Insureance who is appointed for
this very purpose amongst others under the Imsurance Act. By my
amendment, 1 seek the reference to the Buperintendent of Insurance to
be made obligatory and the assessment to be made according to the
report of the Superintendent of Insurance. Later on, on the Order Paper
there is amendment No. 40 by the European Group which is couched in
gimtlar terms,—‘‘on the advice of the Superintendent of Insurance’’.
But ours is better, because the mere adviee of the Syperintendent of
Insurance is not enough. A reference ought to be made to him, and he
must send in & report and, in accordance with his finding, adjustment
ought to be made, 8o that the income-tax officer may not tamper with it.

Sir, T move.

Mr. Presdent (The Honourable 8ir Abdur Rahim): Amendment
moved: . _

“That in clause 78 of the Bill, in the proviso to Rule 3 () of the proposed Sche.
dule, for the worda ‘upon investigation it appears to the Income-tax Officer’ the words
‘on a reference made by the Incomedax O(dfficer' the Superintendent of Enswrsnoe
finds' be substituted.”’

Wr. 8. P. Obambers: 8ir, 1 oppose this amendment. T appreciate
the fact that the Income-tax officers cannot be expected to know every-
thing about life inswrance which is a very complicated subjest and it is
our intention that there should be consultation with the Superintemdeat
of Insurance not only on this point but on a number of other points. But
et the same time we feel thet it would he undesirable for income-tax
decisions to be made eatirely by amother officer who is not an officer of
the Income-tax department. If T may say so, perhaps the Honourable
Member might feel disposed to withdraw his amendment, if amendment
No. 40 is accepted with a small verbal alteration. That is, instead of
“‘on the advice of’’ it should be ‘‘after consultation with’'.

Mr. M. Ananthassyanam Ayyangsr: I beg leave of the House to
withdraw the amendment.
The amendment wes, by leave of the Assembly, withdrawn.

Mr. 7. Chapman-Moriisaer (Bengal : European): 8ir, I beg to move:

“That in clamse T8 of the Bill, in ‘the proviso to clause (b) of Rule 3 of the
proposed Bchedale to the Bill, after the word ‘officer’ the folowing words be inserted :

‘after consuMation with the Superimbendent of Tnwarwnce.'
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[Mr. T. Chapman-Mortimer.]

I am 1noving this amendment with the correction suggested by the
Honourable Member for Government. It is unnecessary for me to make
eny speech, as I understand it is acceptable in all quarters of the House.
Sir, I move '

Mr. President (The Honoursble Sir Abdur Rahim): The question is:

“That in clause 78 of the Bill, in the proviso to clause (b) of Rule 3 of the
proposed Schedule to the Bill, after the word ‘officer’ the following words be inserted :

" N

‘after consultation with the Buperintendent of Insurance.’
The motion was adopted.

Mr. T. Chapman-Mortimer: Sir, I beg to move:

“That in clause 78 of the Bill, Rule 4 of the proposed Bchedule to the Bill be re-
numbered as sub-rule (I), and after the word ‘paid’, occurring in the last line, of the
sub-rule as 8o re-numbered, the words ‘by deduction at source from imterest on secu-
rities or otherwise'; be inserted;

and the following sub-rule be added :

' ‘@ In the case of all pther assessments credit shall be given in computing the
tax paysble for any year, in accordance with sub-section (5) of Bection 18
ftliar any income-tax deducted in accordance with the provisions of Seo-

on 18"’

_ 8ir, the first part of this amendment is designed to make it clear that

thie deduction at source is in payment of tex.

The Rule as it stands provides the method by which credit is %0 be
given in the case of companies assessed on the profits basis where the
intervaluation period is more than one year, but it does not specifically
provide for other cases, as for example cases of companies assessed on
the profits basis where the valuation is made annually or companies
assessed on the interest less expenses bagis.

The amendment, Sir, I suggest makes the position clear in respect of
these two latter cases and I commend it for the acceptance of the House.

Mr, President (The Honoursble Sir Abdur Rahim): Amendment
moved :

“That in clause T8 of the Bill, Rule 4 of the Eropond Bchedule to the Bill be re-
numbered as sub-rule (I), and after the word ‘paid’, occurring in the last line, of the
sub-rule as so re-numbered, the words ‘by deduction at source from interest on secu-
rities or otherwise’; be inserted;

and the following sub-rule be added :

‘(2) In the case of all other assessments credil shall be given in computing the
tax payable for any year, in accordance with sub-section (5) of Bection 18
{?!‘ any 'i’ncoma-tax deducted in accordance with the provisions of Bec-

on .

Mr. 8. P, Chambers: Sir, I oppose this amendment. In so far as
the first part of it is concerned, as has already been mentioned, it is the
subject of another amendment on supplementary list No. 2 and to that
extent I have no objection to it. I ought to msake that perfectly clear.
The second part of this amendment is unnecessary. I think I would do
well to read out the appropriate words to show that the effiect is already
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given in the wording of the Bill as it stands. Rule 4 of these Rules to
the Schedule reads:

‘“Where for any year an assessment is made in accordance with the annual aver-
age of a surplus disclosed by a valuation for an inter-valuation period exceeding
twelve months then, in computing the tax payable for that year credit shall not be
given in accordance with sub-section (5) of section 18."

If this is read with sub-section (7) of section 10 as is intended, sub-
section (7) reads:

“Notwithstanding anything to the contrary contained in section 8, 9, 10, 12, or
" . °

and section 18, which is the one we are talking about he'are, reads :

o :d) Any deduction made in accordance with the provisions of this section shall be
treated as a payment of income-tax,or super-tax on behalf of the person from whose
income the deduction was made, or of the owner of the security, as the case may
be, and credit shall be given to him therefor in the assessment, if any, made for the

following year under this Act :;

Provided that, if such person or such owner obtains, in accordance with the Pro«
visions of this Act, a refund of any portion of the tax so deducted, no credit shall be
given for the amount of such refund.

Provided further that where such person or owner is a person whose income is
included under the provisions of sub-section (3) of section 16 in the tutal incpme of

another person that person skall be deemed to be the person or owner on whose behalf
gayment has been made and to whom credit shall be given in the assessment for the

ollowing year.”

Where an assessment is not made in accordance with the annual
average of the surplus, as disclosed by valuation for an intervaluation
period, then, clearly section 18 does apply, because this section only says-
that where the assessment is made in accordance with the surplus, then
this credit should not be given according to sub-section (5) of section 18.
Therefore, these words are sufficient to show that when the other circum-
stances apply. then section 18 does apply. Therefore, it is quite unneces-
sary to have a specific provision to this effect. For these reasons, I
oppose the amendment.

Mr. T. Chapman-Mortimer: In view of my Honourable friend’s very
clear explanation of the position, I beg leave of the House to withdraw

the amendment.
The amendment was, by leave of the Assembly, withdrawn.

Mr. T. Chapman Mortimer: Sir, I beg to move:

“That in clause 78 of the Bill, in Rule 4 of the proposed Schedule to the Bill,
after the word ‘paid’, pccurring in the last line, the words ‘by deduction at source
from interest on securities or otherwise’ be inserted.’’

I have very sufficiently exi)la.ined the reasons for this amendment, and
T commend it for the acceptance of the House.
- Mr. President (The Honourable Sir Abdur Rshim): The question is:

“That in clause 78 of the Bill, in Rule 4 of the proposed Schedule to the Bill,
after the word ‘paid’, occurring in the last line, the words ‘by deduction at source
fromn interest on securities or otherwise’ be inserted.’’

The motion was adopted.
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Mz, T. Ohapman-Mortimer: 8ir, I beg to move:

“That in clause 78 of the Bill, in clause (ii) of Rule 5, after the word ‘policy-
holders’, in the fowrth line, the words ‘and interest and dividends on any amnuity
fund’' be iuserted."

This amendment seeks to exclude from assessment interest on the
annuity fund of a company. The annuity fund, as some Honourable
Members know, is composed almost entirely of the fund for annuity pay-
ments. Annuitants are taxed on any annuity payment made out of the
annuity fund and it is clearly inequitable to tax the same interest twice
over. In the United Kingdom income-tax on annuity payments is deducted
at source and.the office is allowed to retain a sum up to the amount of
the taxed interest on the annuity fund. This means in practice that the
interest on the annuity fund in the hands of the company is not taxed.
If the Government of India were to tax the interest of the annnity fund
in the hands of the company it would render most of the existing annuity
funds insolvent, because provision has not been made in such funds for
payment of tax on interest in the hands of the company. I commend
this amendment 4o the House. B8ir, I move.

Mr. President (The Honourable Sir Abdur Rahim): Amendment
moved :

‘“That in clause M8 of the Bill, in clause (ii) of Rule 5, after the word ‘poliey-
holders’, in the fourth line, the words ‘and interest and dividends on any annuity
fund’ be inserted.”

Mr. 8. P. Ohambers: Sir, perbaps I ought to explain to the House
that there is no question of exemption of interest or anything like that.
In the same part of the rule, we are taxing the profits of the annuity fund
and the interest will be included in the profit; and, therefore, as the
Honourable Member has said, we do not want to include interest again in
the first part of the same section. I had thought that it was sufficiently
clear that in including the tax on profits we could not also include the
interest included in the profit. But I think this clarifies the position and
T have no objection to accepting the amendment.

Mr. President (Thé Honourable Sir Abdur Rahim): The question is:

“That in clause 78 of the Bill, in clause (ii) of Rule 5, after the word ‘policy-
holders’, in the fourth line, the words ‘and interest and dividends on any annuity
fund' be inserted.”

The motion was adopted.

Mr. 8. P. Ohambers: Sir, I beg to move:

“That in clause 78 of the Bill, in the proposed Schedule to clause (if) of Rule 5,
the following provisp be added : .

‘Provided that incomings, incleding the ammual value of the property occupied

by the assessee, which but for the provisions of sub-sectiom

(7) of mection 10 would have been assessable under section 8 ghall be com-

E:ted upon the basis laid down in the latter section, and that there shall

allowed from such gross incomings such dedumctions as are permissible
under that section’.’’

The reason for this proviso is that the profits of life insurance companies
from whatever source they are obtained, including profits from property
owned, are to be computed in accordance with these Rules and not in
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accordance with the rules in the various seotions under whish they would
otherwise have been computed. Now in a case of the income from pro-
perty it is suggested that we should continue to assess them accorxing
to the rules of section 9 but to include them in the profits under these
Rules, and that is considered to be quite an equitable arrangement and I
think it wus the intention when the original rules were drafted that that
§hou]d be done. This certainly makes the matter absolutely clear. Sir,
move,

Mr. President (The Homoursble Bir Abdur Rehim): Amendmens
moved :

“That in clause 78 of the Bill, in the proposed Schedule to clause (i{) of Rale 5,
the following provisp be added : )

‘Provided that incomings, including the annual value of the property occupied
by the assessee, which but for the provisions of smb-section (7) of
section 10 would have heen assessable under section 9 shall be com-
puted upon the basis laid down in the latter section, and that there shall
be allowed from such gross incomings such deductions as are permissible
under that section’.’’

Mr. T. Chapman-Mortimer: Sir, T just want to ask my Honourable
friend if he will clarifyv one small point. I think this amendment is’
identical with my amendment No. 47 except that I have got a second
proviso which is designed to ensure that insurance companies will have
the same exemption as other sssessees from paymeat of tax on comrmis-
sion charged bv banks for collecting interest on securities. Perhaps my
Honourable friend will be kind enough to clarifv the position on that point.

Mr. 8. P. Chambers: 1 may explain that we assess an insurance com-
pany on its income from the business of insurance as business income
and we would allow all commission and other expenses incurred in connec-
tion with its investments, and that therefore this rule is unnecessary,
whilst in section 8 itself which taxes interest on securities there is need
for positive exemption or allowance for expenses incurred in earning that
interest, a8 otherwise the gross interest would be taxable. But where the
irberest forme part of the business profite all the expenses which are in-
curred in earning that interest are automatically allowed and would be
allowed under the head ‘‘Management expenses’.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

“That in clsose 78 of the Bill, in the proposed Bchedunle to clamse (/i) of Rule 5,
the following provisp be added : ’
‘Provided that incomings, inclading the ual value of the prope oocupied
by the assess:f which  but Jmf‘;r the provisiomp opoﬁub-nction
{7) of section 10 would have been assessable under section 8 shall be com-
lf:ted upon the basis laid down in the latter section, and that there shall
allowed from such gross incomings such deductions as are permissible
under that section’.’’

The motion was adopted.

Mr. T. Obapman-Mortimer: Sir. I beg to move:

“That -in clause 78 of the Bill, the following proviso shall be added to Rule 6 of
the propesed Bchedule to the Bill: P .
‘provided that any amount which is actually charged against the receipta for
the sole purpose of forming a reserve to meet outstanding liabilities or
unexpired risk in respect of policies which have beem issued (including
riska of exceptional losaes) and is not used for any other purpose shall be
treated as expenditure laid out or expended wholly and exclusively for
the purpose of such husiness’.” '



49282 LEGIBLATIVE ASSEMBLY. [10re Dro. 1988.

[Mr. T. Chapman-Mortimer.]

This amendment seeks to insert in the Schedule existing rule 29 relating
to the reserve for unexpired risks in the case of non-life companies. This
reserve js generally 40 per cent. of the premiums and is a long standing
" practice in insurance whereby a reserve is created out of the premiums to
provide for risks which have not expired. The premiums are not all paid
at the beginning of the year but at various times throughout the year,
so that at the end of the year there is still an unexpired portion of risk. It
is to meet such cases that this amendment is moved. Sir, ;[ move.

Mr. President (The Honourable Sir Abdur Rahim): Amendment

moved :

“That in clause 78 of the Bill, the following proviso shall be added to Rule 6 of
the proposed Schedule to the Bill: '

‘provided that any amount which is actually charged against the receipts for
the sole purpose of forming a reserve tc meet outstanding liabilities or
unexpired risk in respect of policies which have been issned (including
risks of exceptional losses) and is not used for any other purpose shall be
treated as expenditure laid out or expended wholly and exclusively for
the purpose of such business’.”

Mr. S. P. Chambers: Sir, I oppose this amendment. The allowance
of a reserve in the case of a company, which is carrying on insurance busi-
nese other than life insurance, is one which need not be specifically pro-
vided for in the rules themselves. In a case, in the United Kingdom.
it has been held in the House of Lords that in the absence.of any rule
whatever allowing such a reserve, such a reserve must be allowed in
arriving at profits. The case in question is the Sun Insurance Office vrs.
Clark, in the House of Lords, 28rd January and 7th March, 1912, con-
tained in 8 Tax Cases, page 59; and here are the words at the heading,—
this case related to fire- insurance:

“Held that there is no rule of law as to the admissibility of an allowance for un-
expired risks in estimating profits. But the question is one to be decided by reference
to the facts of each case and that on, the facts found in this case the allowance claim-
ed is the proper allowance to be made.'’

Sir, the position is this that without any special rule any fair reserve
must be allowed: if we try to make a specific rule we-are in difficulty at
once. And in particular in this rule as it is put down it would be neces-
sary for the Income-tax Officer to allow whatever reserve was charged
whether it was unreasonably large or unreasonably small. It says:

‘‘provided that eny amount which is actually charged against the receipts”, etc.

As 1 suggest, such reserve, as is allowable, is allowable without any
specific rule and by putting in a specific rule we tie the income-tax officer
to allowing something which may be unreasonable, For these reasons, I
oppose the amendment.

Mr. M. 8. Aney (Berar: Non-Muhammadan): Does the Honourable

* Member mean that it is allowable because of the ruling of the House of
Tords?

Mr. 5. P, Ohambers: The ruling in the House of Lords is just t:nia
that, in the United Kingdom, there is no rule allowing any reserve for
fire 'insurance companies—no rule whatever; but they have said that the
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ellowance of such a reserve is absolutely essential in arriving at profits;
iu order to arrive at the profits you must allow a fair and proper reserve
for fire insurance risks; but you cannot possibly treat the gross premiums
a8 the income without deducting something in respect of unexpired risks;
so that in the United Kingdom where there is no rule for allowing s
reserve, the House of Lords have held that a proper reserve must be
allowed and I suggest therefore that in this country as well where we have
no rule whatever a reasonable reserve must be allowed; but to try to put
this matter in a specific section does tie the income-tax department, and

for that matter the company, in a way which seems to be unwarranted and
I think unnecessary.

Mr. M. 8. Aney: Will the Honourable Member then assure the House

that he will at leagt provide for some such rule by way of instruction to the
assessing officers?

Mr. 8. P. Chambers: Yes, certainly.

Mr. T. Chapman-Mortimer: Sir, In view of the explanation given by

my Honourable friend, I ask for leave of the House to withdraw. this
amendment.

The amendment was, by leave of the Assembly, withdrawn,

Mr. T. Chapman-Mortimer: Sir, I move:

“That in clause 78 of the Bill, after Rule 8 of the propused Schedule to the Bill,
the following new Rule be inserted and Rule 9 be re-numbered as Ruls 10 :

‘9, If the Indian income-tax deducted from interest on the investments of an
insurance company exceeds the tax on the income, profits and gains,
calculated in accordance with these rules, a refund shall be allowed of
the amount by which the deduction from interest on investments exceeds
the tax payable on such income, profits and gains.

Ezplanation.—For the purpose of calculating the refund allowable under this rule
in the case of any company where for any year an assessment is made in accordunce
with the annual average of a surplus disclosed by a valuation for an inter-vuluation
period exceeding iwelve months, the refund to be allowed,will bo the difference between
the annual average of the income-tax deducted from interest on the investments of
the company during the inter-valuation period and the tax payable on the anpual
average of the surplus computed in accordance with clause (b) of Rule 2 if such
annuﬁ average of the tax deducted from interest on the investments exceeds the
annual average of the surplus disclosed by the actuarial valuation’.”

The object of this amendment is to insert in the Schedule existing rule
27, a suitable extension being given to make it apply in the case of com-
panies assessed on a valuation profits’ basis for an inter-valuation period
of more than one year as the new rule 4 in the Schedule provides credit

being given only for the annual average of the tax deducted at source in
such cases.

When companies are assessed on the interest less expenses basis, the
tax deducted at source on investments may frequently exceed the tax
payable on assessment and & refund is then due to the company.

This position may also arise in the case of companies nssessed on the
profits basis, -and in faet it has arisen in the past.

It is, therefore, suggested that it is possible for the tax payable on
assessment to be less than the actual tax deducted at source or the annual
average of such tax in the case of companies assessed on the profits basis.
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Credit is allowed under rule 4 in the Schedule, but ‘‘credit’’ is not the
game as o ‘‘refund’’. A “‘credit’’ of, say, a lakh of rupees might be taken
as simply washing out tax payable of, say, Re. 80,000, instead of an
-aabeul refund being given of the difference of Rs. 20,000. #®ir, L move.

Mr. President (The Honourable Sir Abdur Rahim): Amendment moved:

““That in clause 78 of the Bill, after Rule B of the proposed Schedule to the Bill,.
the followmng new Rule be inserted and Rule § be re-numbered as Rule 10 :

‘9. If the Indian income-tax deducted from interest on the investments of an
insurance company excecds the tax on the income, profits and gains,
calculated in accordance with these rules, a refund shall be allowed of
the amount by which the deduction from interzet en investments exceeds
the tax payable on such income, profite and gains. , ‘ ’

Ezplanation.—For the purpose of calculating the refund allowable under this rule
in the case of any company where for any vear an assessment is made in accordance
with the annual averagz of a surplus disclosed by a valuation for an inter-valuation
period exceeding twelve months, the refund to be allowed will be the difference between
the annual average of the income-tax deducted from interest on the investments of
the company during the inter-valuation period and the tax paysble on the annual
average of the surplus computed in accordance with clause (b) of Rule 2 if such
annual average of the tax deducted from interest on the investments exceeds the
annual average of the eurplus disclosed by the actuarial valuation’.”

Mr. 8. P. Chambers: Sir, I oppose this amendment, Here, again,
the difference is only a matter of drafting. The rules for the assessment
of life insurance compsanies—the ones we are discussing—are made
operative by section 10(7) which has been inserted by the Bill and that
BAYS:

“Notwithstanding anything to the contrary contained in sections 8. 9, 10, 12 or 18,
the profits and gains of any business of insurance and the tux payable thereon shall
be computed in accordance with the rules contained in the Schedule to this Act.”

That does not include section 48 which provides for refunds; section
48 has been re-drafted, and the re-draft has been accepted by this House.
It reads:

“Jf any individual, Hindu ondivided family, company, firm or other association
of persens, or any partner of a firm or member of an association individually satis-
fies the Income-tax officer. . . . . that the amount of tax paid by him..... or any
year exceeds the amount with which he is properly chargeable under this Act for that
year, he shall be entitled to a refund of any such excess.’’

80 that, whenever any assessee—and this includes an insurance
eompany—has suffered tax by deduction or otherwise in excess of the
true amount that is payable, then a refund shall be given. That applies
equully to an insurance company because this rule is operative for an
insurance company. Had this alteration not been made in section 48
then I think the proposed amendment would have been necessary, but
the whole object of having a short clause in section 48 instead of the
very extensive sub-clauses which were contained in the old Act in section
48 and seetion 48 A, was to prevent and render unnecessary separate
provisions in various parts of the Act for making refunds. The words in
section 48 do grant to an insurance company a refund if it is found that
the tax paid by them is in excess of the tax payable in asccordance with
these roles. For these remsons, I think the amendment is unnecessary
and I oppose it
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Mr. T. Chapman-Mortimer: Sir, I ask for leave of the House to
withdraw the amendment.

The amendment was, by leave of the Assembly, withdrawn.

Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That clause 78, as amended, stand part of the Bill.”

The motion was adopted.’

Clause 78, as amended, was added to the Bill.

Mr. J. ¥. Sheehy: Sir, I move:
‘“That after clause 78 of the Bill, the following heading and clauses shall be added :

‘Panr IL
79. The provisions of this Part shall not take effect until the expiry of two years
Operation. from the commencement of this Act.

on of new

I g ! bA i i i
W i.eetmﬂ oS5 v nection 80. After section 5 of the said Act the following

section shall be inserted, namely :

‘5A. (1) The Central Government shall appoint an Appellate Tribunal consisting of
The Appellate Tribunal” not more than ten persons to exercise the funotions
conferred on the Appellate Tribunal by this Act.

(2) The Appellate Tribunal shall consist of an equal number of judicial members and
‘acoountant members as hereinafter defined.

(%) A judicial member shall be a person who has exercised the powers of a District
Judge or who possesses such qualifications as are normally required for appointment to
the post of District Judge; and accountant member shall be a person who has, for a
period of not less than six years, practised professionally as a Registered Accountamt
enrolled on the Register of Accountants maintained by the Central Government under
the Auditors Certificate Rules, 1832 :

Provided that the Central Government may appoint as a judicial member or account-
ant member of the Tribunal any person not possessing the qualifications required by this
sub-section, if it is satisfied that he has qualifications and has had adequate experience
of a character which render him sunitable ‘}or appointment to the Tribunal.

(4) The Central Government shall appoint one member of the Tribunal to be presi-
dent thereof,

(5) The powers and functions of the Appellate Tribunal may be exercised and dis-
charged by Benches constituted from members of the Tribunal by the president of the
Tribunal.

(6) A Bench shall consist, of not less thun two members of the Tribunal, and shall be
constituted so as to contsin an equal number of judicial members and accountant mem-
bers, or so that the number of members of one class does not exceed the number of
members of the other class by more than one.

(7) If the members of a Bench differ in opinion on any point the point shall be
decided according to the opinion of the majority, if there is a majority; but if the
members are equally divided, they shall state the point or points on which they differ,
and the case shall be referred by the president of the Tribunal for hearing on such
point or points by one or more of the other members of the Tribunal, and such
point or points shall be decided nccording to the opinion of the majority of the membera
of the Tribunal who have heard the case, including those who first heard it.

(8) Subject to the provisions of this Act, the Appellate Tribunal shall have power to

late its own porcedure, and the procedure of Benches of the Tribunal in all matters

arising out of the discharge of its functions.’
Amendment of section 28, Act 8l. In section 28 of the said Act—
XI of 1022,

" (a) in sub-section (1) and sub-section (2), for the words ‘or the Commissioner’
the words ‘or the Appellate Tribunal’, and for the words ‘he may direct’
the words ‘he or it may direct’ shall be substituted ; :

(b) in sub-section (6), for the words ‘or s Commissioner who has made’ the
words ‘or the Appellate Tribunsl: oii; making’ simll be substituted.
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. n%d section 22, Act B2. Bection 32 of the said Act shall be omitted.
Bubstitation of new section for  B83. For section 33 of the said Act the following sec-

seothon 88, Aot XI of 1022. tion shall be substituted, namely :

‘33. (I) Any assessee objecting to an order passed by an Appellate Assistant

A orders of Ap- Commissioner under section 28 or section 31
M‘A.ﬂmmnmy appeal to the Appellate Tribunal
within sixty days of the date on which hb is served with notice of such order.
(#) The Commiissioner may, if he.objects to any order passed by. an Appellate
Assistant Commissioner under section 31, direct the Income4ax to
appeal to the Appellate Tribunal against such order, and such appeal may
::demlde at any time before the expiry of sixty days from the date of the
r.
{%) An appesal to the Appellate Tribunal shall be in the prescribed form and shall
be verified in the prescribed manner, and shall, except in the case of an
appesl referred to in sub-section (#), be accompanied by a fee of one hundred

rupees.

(4) The Appellate Tribunal may, after giving both parties to the appeal an
opportonity of being heard, pass such orders thereon as it thinks E:'n and
shall communicate any such orders to the assessee and to the Commissioner.

(56) Bave as provided in section 66 orders passed by the Appellate Tribunal on
appesal shall be final’.

84. In section 36 of the said Act sub-sections (2) and (4] shall be renumbered sub-
Amendment of section 85, Act sections (3) and (4), respectively, and the following shall
XI of 1932 be inserted as sub-section (2), namely :
‘(#) The provisions of sub-section {I)ra.pply also in like manner to the rectification
of mistakes by the Appellate Tribunal.’

85. In section 37 of the maid Act, for the words ‘and Commissioner’ the words

Amendment of section 37, Act ‘Commissioner and Appellate Tribunal’ and for the

XI of 1022. words ‘or Commissioner’ in clause (¢) the words ‘Com-
missioner or Appellate Tribunal' shall be substituted.

86. In sub-section (2) of sectj&ns 48 of tche said Act, for t-l}:: words "If'h;u Appellllate

istant Commissioner in the exercise of his appellate

xigpament of sectlon 4R, A powers, or the Commissioner in the exercise of his

appellate powers or powers of revision’ the words ‘The

Appellate Assistant Commissioner or the Appellate Tribunal in the exercise of their

sppellate powers’ shall be substituted.

gimendment of section 66, Act g7 In section 66 of the said Act—

(a) for sub-sections (I), (2), (%), (3-4), (4) and (5), the following sub-sections

shall be substituted, namely :— ) )

‘() Within sixty days of the date upo:d whichd he il.:':eged \[T}t.h ;wt:eeﬁo{ %ré

order under sub-section of section
-m‘.‘,;‘,.‘.’f“&tg‘i:h“g':u?{ Appeliate the assessee or the Commissioner may, by
application in the prescribed form, accom-
panied where application is made by the assessee by a fee of one hundred
rupees, require the Appellate Tribunal to refer to the High Court any
question of law arising out of such order, and the Appellate Tribunal
shall within ninety days of the receipt of such application draw

up u statement of the case and refer it to the High Court :

Provided that, if, in the exercise of its powers under sub-section (£), the
Appellate Tribunal refuses to state a case which it has been required by
the assessee to state, the assessee may, within thirty days from the date
on which he receives notice of the re{usal to state the case, withdraw his
application and, if he does so, the fee paid shall be refunded.

{#) If on any application being made under sub-section (7) the Appellate
Tribunal refuses to state the case on the ground that no question of law
arises, the assessee or the Commissioner, as the case may be, may, within
six months from the date on which he is served with notice of the
refusal, apply to the High Court, and the High Court may, if it is not
satisfied of the correctness of the decision of the Appellate Tribunal,
require the Appellate Tribunal to state the case and to refer it, and on
receipt of any such requisition the Appellate Tribunal shall . state the

sooordingly

case and refer i .
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{8) If on any application being made under sub-section (I) the Appellate
Tribunal rejects it on the ground that it is time-barred the assessee or the
Commissioner, as the case may be, may, within two months from the date
on which he is served with notice of the rejection, apply to the High
Court, and the High Court, if it is not satisfied of the correctness of the
Appellate Tribunal’s decision, may require the Appellate Tribunal to
treat the application as made within the time allowed under sub-section (I).

{4) If the High Court iz not satisfied that the statements in & case referred
under thiz section are sufficient to enable it to determine the question
raised thereby, the Court may refer the case back to the Appellate

* Tribunal to make such additions thereto or alterations therein as the
Court may direct in that behalf.

(5) The High Court upon the hearing of any such case shall decide the questions
of law raised thereby and shall deliver its judgment thereon containing
the grounds on which such decision is founded and shall send a copy of such
judgment under the seal of the Court and the signature of the Registrar
to the Appellate Tribunal which shall pass such orders as are necessary
to dispose of the case conformably to such judgment.’;

W) in sub-section (7-4), for the words, brackets; figures and letter ‘under sub-
section (#) or sub-section (3-4)', the words, brackets and figures ‘under sub-
section (2) or sub-section (5)' shall be substituted.’”

Mr. President (The Honourable S8ir Abdur Rahim): Amendment
moved:
“That after clause 78 of the Bill, theé following heading and clauses shall be added :

‘Pary II.
79. The provisions of this Part shall not take effect until the expiry of two years
Operation, form the commencement of this Act.

Tneertion of new soction GA 80. After section 5 of the said Act the following -
In Act XT of 1922. section shall be inserted, namely :

'5A. (1) The Central Government shall appoint an Appellate Tribuna] consisting of
The Appellate Tribunal. not more than ten persons to exercise the functions
conferred on the Appellate Trilunal by this Act.

{2) The Appellate Tribunal shall consist of an equal number of judicial members
and accountant members as hereinafter defined. .

{8) A judicial member shall be a person who has exercised the powers of a District
Judge or who possesses such qualifications as are normally required for appointment
to the post of District Judge; and accountant member shall be a person who has, for a
period of not less than six years, practised professionally as'a Registered Accountant
erirolled on the Register of Accountants maintained by the Central Government under
the Auditors Certificate Rules, 1932 :

Provided that the Central Government may appoint as a judicinl member or account-
ant member of the Tribunal any person not possessing the qualifications required by this
sub-section, if it is satisfied that he has qualifications and had adequate experience
of a character which render him suitable for appointment to the Tril)uno&.

(4) The Central Government shall appoint one- member of the Tribunal to be presi-
dent. thereof

(4) The powers and functions of the Appellate Tribunal may be exercised and dis-
%hgggvd]by Benches constituted from members of the Tribunal by the president of the
ribunal. -

(6) A Bench shall consist of not less than two membera of the Tribunal, and shall
be constituted so as to contain an equal number of judicial members and accountant
members, or so that the number of members of one class does not exceed the number of
members of the other class by more than ene.

(7) Tf the memhers of a Bench differ in opinion on any point the point shall be
decided according to the opinion of the majority, if there is a majority; but if the
members are equally divided, they shall state the point or points on which they differ,
and the case shall be referred by the president of the Tribunal for hearing on such
point. or points by one or more of the other members of the '.l'rihml, and such
point or pointe shall be decided according to the opinion of the majority of the members
of the Tribunal who have heard the case, including those who first heard it.

n
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(8) Bubject to the provisions of this Act, the Appellate Tribunal shall have power to
regulate its own porcedure, and the proeedure of Benches of the Tribunal in all matters
arising out of the discharge of its functions.’

Xi‘g‘f%mt of section 26, Act 81. In section 28 of the said Act—

{a) in sub-section (7} and sub-section (2), for the words ‘or the Commissioner”
the words ‘or the Appellate Tribunal’, and for the words ‘he may direct’
the words ‘he or it may direct’ uhsll be substituted ;

* (#) in sub-section (5), for the words ‘or a Cnmmtsmoner who. has ade’ the
words ‘or the Appellate Tribunal on making' shall be suh!tlt'utﬂf“

Omisslon of section 32, Act 82. Section 32 of the said Act shall be omitted.
X1, of 19282, .

Bubstitution of new scctlon for 83. For section 33 of the said Act the following sec-
seotion 88, Aot XI ﬂf 1922. tion shall be substituted, namely :

‘33. (7) Any assessee objecting to an order passed by an Appellate Assistant

Appeals against orders of Ap- Commissioner under section 28 or section 31

llelﬂte Assistant Comymissloner. may appeal to the Appellate Tribunal

within sixty days of the date on which he is scrved with notice of such order.

(2) The Comm.issioner may, if he objects to any order passed by an Appellate

Assistant Commissioner under section 31, direct the Income-tax Officer to

appeal to the Appellate Tribunal agninst such order, and such appeal may

hedmad«, ab any time before the expiry of sixty days from the date of the
order

(3) An appeal to the Appellate Tribunal uha.l] be in the prescribed form and shall
be verified in the prescribed manner, and shall, except in the casc of an
anpeal referred to in sub-section (2), be accompanied by a fee of one hundred
rupees.

(4) The Appellate Tribunal may, after giving both partics to the appeal an
opportunity of being heard, pass sach orders thereon us it thinks fit, and
shall communicate any such orders to the assessec and to the Commissioner.

(3) Save as provided in section 66 orders passed by the Appellate Tribunal om
appeal shall be final.’

84. In section 35 of the eaid Act subisections (2) and () shall be re-numbered sub-
Amendment of section 86, Act tections (3) and (4), respectively, and the following shall
X1 of 1022 Ve inserted as sub-section (2), namely :

‘(2) The provisions of sub-section (/) apply also in like manner to the rectification
of mistakes by the Appellate Tribunal.’

85 In section 37 of the said Act, for the words ‘and Commissioner’ the words

ndment of section 37, Act ‘Commissioner and Appellate Tribunal’ and for the

xl of 1022, words ‘or Commissioner’ in clause (r) the words ‘Com-
missioner or Appellate Tribunal’' shall be substituted.

86. In sub-section (2) of section 48 of the said Act, for the words ‘The Appellate

Amendment of section 48, Act Assistant Commissioner in the exercise of his appellate

XI of 1922. powers, or the Commissioner in the exercise of his

uppellate powers or powers of revision’ the words ‘The

Appellate Axslstunt Commissioner or the Appellate Tribunal in the exercise of their
appellate powers’ shall be substituted.

xwr of section 66, Act 87-1n section 66 of the said Act—
(a) for sub-sections (1), (£), (3), (3-4), (4) and (5), the following sub-sections
shall be substituted, namely :—

‘({) Within sixty days of the date upon which he is served with notice of an
Statement Mem hy Appellat.e order under sub-section (4) of section 33
Tribunal to High Co the assessee or the Commissioner may, by
application in the prescribed form, accom-
panied where application is made by the assessee by a fee of one hundred
rupees, require the Appellate Tribunal to refer to the High Court any
question of law arising out of such order, and the Appellate Tribunsal
shall within ninety days of the receipt of such application draw

up a statement of the case and refer it to the High Court :
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Provided that, if, in the exercise of its powers under sub-section (2), the
Appellate Tribunal refuses to state a case which it has been required by
the assessee to state, the assessee may, within thirty days from the date
on which he receives notice of the refusal to state the case, withdraw his
applicution and, if he does so, the fec paid shall be refunded.

(?) Tf on any application being wade under sub-section (I) the Appellate
‘I'ribunal vefuses to state the case on the ground that no question of law
arises, the assessce or the Commissioner, as the case may e, may, within
six months from the date on which he is served with notice of the
refusal, apply to the High Court, and the High Court may, if it is not
satisfied of the correctness of the decision of the Appellute Tribunal,
require the Appellate Fribunal to state the case and to rvefer it, and on
receipt of any such requisition the Appellate Tribunal shall state  the
case and refer it accordingly.

(3) If on- any application heing made under sub-section (7) the Appeliate
Tribunal vejects it on the ground that it is time-barved the nssessec or the
Commisgioner, as the care may be, may, within two months from the date
on which he is served with notice of the rejection, apply to the High
Court, and the High Court, if it is not satisfied of the correctness of the
Appellate Tribunal’'s decision, may require the Appellate Tribunal to
treat the application as made within the time allowed under sub-section (7).

(4) Tf the High Court is not sutisfied that the statements in a case referred
nnder thiz section are sufficient to enable it to determine the question
rnised thereby, the Court may refer the case back to the Appellate
Tribunal to make such additions thereto or alterations therein as the
Court may dirvect in that behalf.

(3) The High Court upon the hearing of any such case shall decide the questions
of law raised therely and shall deliver its judgment thercon containing
the grounds on which such decision iy founded and shall send a copy of such
judgment under the senl of the Court and the signature of the Registrar
to the Appellate Tribunal which ehall pass such orders ns are nccessary
to dispose of the caxe conformably to such judgment.’;

(#) in sub-section (7-4), for the words, brackets, figures and letter ‘under sub-
section (3) or sub-section (3-4)', the words, brackets and figures ‘under sub-
section (2) or sub-section (3)' shall be substituted.’' "

Mr. T. 8. Avinadhilingam Ohettiar: Sir, I move:

"“That in amendment* No. 51, in the proposed clause 78. for all the words oceurring
after the ‘word ‘shall’ the words ‘come into force on snch date us the Central Gov-
ernment n:ay by notification in the official Gazette appoint, but not later than two
vears from the commencement of this Act' he substiloted.”

. As it is, it rends nas follows:

L . :

4 ““The provisions of this part shall not take effect until the expiry of two ycars
from the commencement of this Acl.”

There is no guarantee given ns to when it will come into effect at all.
They say in the report of the Select Committee that the introduction of
the new. appellate body may be postponed for u period not exceeding two
years, and so I think what is put here does not correctly represent the
views of the Select Committee. Bo, Bir, T think this does not correctly
represent the views of the Select Committee nor of the Government, and
for that reason T have moved thir amendment. 8ir, T move.

Mr. President (The Honourable Sir Ahdur Rahim): The question is:

“That in nmendment No. 51,* in the proposed clause 79. for all fhe words orcurring
after the word ‘shall’ the words ‘come into force on such date nx the Central Gov-
ernment may by notification in the official Gazette appeint. hut not later than two
vears from the commencement of thia Art' he substituted.”

The motion was adopted.

*Moved by Mr. Sheehy.
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Mr. T. 8. Avinashilingam Ohettiar: Sir, I move:

“That in amendment No. 51, in the proposed clause 80, the proviso to sub-section
{3) of section 5A be omitted.”

It will be seen, Sir, that the clause, as they seek to introduce it,
provides that an equal number of the appellate tribunal shall be account-
ant members and an equal number shall be those who possess judicial
qualifications, and, as usual, 8ir, the Government have come out with
a proviso under which they may appoint anybody other than those people
who are mentioned here. The proviso reads thus: N

“'Provided that the Central Government may aproint as a judicial member or ac-
countant member of the Tribunal any person not possessing the qualification required
by this sub-section. if it is satisfied that he has qualifications and has had adequate
experience of a ohuracter which render him suitable for appointment to the Tribunal.”

Now, 8ir, this takes away what has been given under section 5-A,
and I, therefore, think that this proviso ought to be deleted. I know
that in the Select Committee's Report they have provided that people
other than those possessing these qualifications, but who have acted as
Assistant Income-tax Commissioners, may be appointed, but in my
opinion that must be limited. T feel, Sir, that this proviso will do more
harn than good, unless the Government give us an assurance that they
will not abuse the power under this proviso. Sir, I move.

Mr. M. S. Aney: Sir, on a point of order. Amendment No. 51 has
been moved, and the amendments to which are under discussion consist
of several new sections to be added to the Bill. Is it not necessary that
each separate section should be moved and put to the House ‘separately
from clause 79 to 87? These are new separate clauses to be added to the
Bill, and the amendments are intended to relate to different clauses

separately. It is, thercfore, necessary, in my opinion, that each separate
clanse should be moved and put separately.

The Honourable Sir Nripendra Sircar (Law Member): The point of
drder has been taken too late, because the whole thing has been put to
the House.

Mr. President (The Honourable Sir Abdur Rahim): The Chair does
not think anyv inconvenience will be caused.

Mr. M. S. Aney: Fach clause has to be put separately.

‘Mr. President (The Honoursble 8ir Abdur Rahim): It is only omne
amendment,.

Mr. M. 8. Aney: But each clause will have to be put separately to
the vote.

Mr, President (The Honourable Sir Abdur Rahim): Only the amend-
ment has to be put, but if the Honourable Member wishes to delete any
portion of this Part II, of course he can put in an amendment to it . . . .

Mr, M. 8. Aney: It is a matter of procedure, Sir.

Mr. President (The Honoursble Sir Abdur Rehim): Amendment
‘moved:

“That in amendment No. 51, in the proposed clause 80, the proviso to sab-saction
(8) of section 5A be omitted.”
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Mr. J. ¥. 8heehy: Sir, I oppose this amendment. 1 hope the Hon-
ourable Member will withdraw it or at least not press it when I give him
the assurance that this provision will not be abused so as to pack the
tribunal with officers of the Income-tax Department and that it will be
used only very sparingly for the purpose of appointing persons who are
not qualified to be judicial or accountant members, whether they belong
to the Income-tax Department or not. 1 give that assurance to the
Honourable Member,

Mr. T. S. Avinashilingam Ohettiai: Sir, in view of this assurunce, [
ask leave of the House to withdraw my amendment.

The amendment was, by leave of the Assembly, withdrawn.

Dr. P. N. Banerjea: Sir, I move:

“That in amendment No. 51, in the proposed clause 80, for_the proviso to sub-
section (3) of section 5A, the following be substituted :

‘Provided that the Central Government may appoint ns accountant member of
the tribunal any person now holding the position of Appellate Assistant
Commissioner who shall be deemed to possess the qualifications required
by thie sub-section’.”

Sir, the proviso to this section is so wide . . . . .

Mr, President (The Honourable Sir Abdur Rubinm): Js it not covered
by the ussurance given by the Honourable Member?

Dr. P. N. Banerjea: No, 8ir, it is not covered by that assurance. The
proviso is so wide and vague that it takes away what is actially provided
in the proposed section itself. Any person who does not possess the
qualificutions required of a judicial member may, under this proviso, be
appointed, and any person who does not possess the qualifications requir:
ed of an accountant member. may also be appointed. The whole thing
is left to the Board of Revenue. 8ir, this may result in nepotism and
favouritisi, and persons ill qualified may he appointed. Tn this very
House, we very often hear of complaints which have been made of ap-
pointments not on merits, but with regard to other considerations. In
order to guard against that, Sir, the proviso should be qualified. I don’t
object to there being o proviso, but the proviso should not be in the terms
in which it stands at present. In the Select Committee Report, it was
accepted as a compromise that Appellate Assistant Commissioners should
be entitled to become nccountant members of this tribunal. T do not
object to that, and in order to provide for such appointments, I am pre-
pared to accept the second portion. Their proposal refers to two portions,
the proposal relating to judicial members and the one relating to aceount-
snt members. So far as judicial members are concerned, the qualifica-
tions laid down here are not very high, because many persons are avail-
able who have worked as District Judges or who possess the quslifications
required of a District Judge. Therefore, on account of paucity, persons
possessing lower qualifications should be appointed, but with regard to
the appointment of accountant members, it may be said that the Ap-
pellate Income-tax Assistant Commissioners possess the requisite quali-
fications, and, therefore, Sir, I suggest that with regard to accountant
members the proviso should remain in the form in which T suggest in my
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amendrient. But so far as the judiciul members are concerned, their
qualifications should not he reduced. That matter =should not be left
entirely in the hands of the Central Board of Revenue. 8ir, T move.

Mr. Presdient (The Honourable Sir Abdur Rahim): Amendment
moved:

“That in_amendment No. 51 in the proposed clause 80, fqr the proviso to sul-
section () of mection 5\, the following be substituted : :

‘Provided that the Central Government may appoint as acbountant member of
the tribunal any person now holding the position of Appellate Assistant

Commissioner who shall bs deemed to possess the qualifications required
by this sub-section’,” :

*

Mr. 5. P. Chambers: T oppose this wmmnendment. The mutter has
heen discussed to some extent on an earlier amendment, and
all T wish to sny at this stage is that it is highly undesirable
$o fetter the Centrul Government in this manner. There may be Appel-
late Assistant C‘omunissioners who may be quulified, there may be Ins-
pecting Assistunt Commissioners who may be qualified, and there may
be persons outside, whether in Government service or not, who are well
qualified or who are deemed to he persons eminently suitable. This is
a very important office and T have no doubt that the appointment will
be made with the greatest care. 1 oppose.

1rp.wM.

Mr. M. 5. Aney: As a matter of fuct, | do not see why the Govern-
ment have int*oduced this proviso at ull. The recommendstion of the
Select Committee does not justify them to depart from the test which
have been luid down there, and having provided in sub-section (3) of this
clause that there will be one judicial member und one aceountant member
with the. qualifieations mentioned in that section, where is the necessity
for Government {to claim any diseretion to ignore the conditions laid
down in that scetion and make the appointment of anybody they like?
If a person has got the qualifications mentioned in sub-section (3), then
there is no need of any proviso for the sake of appointing that man at
all. Te cun be appointed. But if he has not got these qualifications
what are the other qualifications which the Government ean imagine, that
can satisfy (Govermment that the particular man can be deemed to be
qualified to ocenny an imporlant position like that. The question reduces
itself to this. The Central Board of Revenue wants to retain to itself
the power of appointing a man with or without qualifications. T submit
that we should oppose thie proviso if the (tovernment are not prepared
to accept any limitations upon their power of discretion as provided for
by my Honourable friend, Dr. Banerjea. There must be some restriction
on the discretion to be used by Government. I do not want to give Gov-
ernment power to appoint & man who may or may not he qualified under
sub-section (3). T can understand a man having those qualifications and
something more. But [ csnnot understand a man being appointed to this
high post if he does not possess even the minimum qualifications required
in sub-section (3). Unless my Honourable friend, Mr. Chambers, gives
'me a concrete case of a person whom he can consider to be duly qualified
without his possessing any one of the qualifications required—take the
qualifications for judjcial member—if he has got legal training that can
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qualify him to act as District Judge,—he may or may not have acted as
District Judge, but he must have the qualification to be appdinted a Dis-
triet Judge—if a man has not got even that amount of qualification, can
it be contended that such a man is capable of being a judicial member of
the highest tribunal against whose judgments there is practically no ap-
peal except a reference to the High Court? Similarly on the accountant
side, if he has not got the qualifications required of an accountant mem-
ber, how is he qualified to be an accountant member of that tribunal? T
believe that they must lay down certain specific qualifications of a high
order. I do not want to leave the discretion to the Government and
ake il go unfettered as to give them practically the right to ride rough-
shod over the qualifications which are being enacted here by the House.
This is driving « coach and four through the Bill just as section 60 of the
old Act had given power to the Governor General to override the whole
Act. T therefore think that either the Honourable Member should accept
the amendment which has been moved by Dr. Banerjea or I shall have
to oppose the proviso itself, and T shall request you, Sir, to put the pro-

viso separately for vote in that case.
v

Mr. Bhulabhai J. Desai: T must coufess that the proviso as drafted by
Government is wider than what the Select Committee intended. The only
intention of the Select Committee was, and is to-day, that in so far ar
regards the accountgnt members, if any member from the service is to be
appointed we do agree. Therefore I do ask my Honourable friend to see
if for~the words, ‘. . . . . may appoint as accountant member of the
tribunal any person now holding the position of Appellate Assistant Com-
missioner . . .0 the words, . . . . may appoint as accountant member
of the tribunal any person from the Department who shall be deemed to
POSSERS . . . . . —if that would not meet the needs of the case. There
may be an exceptionally well qualified income-tax officer without being
an Appellute Assistant Commissioner, who may be qualified for the post.
What I am suggesting is that the words ‘‘may appoint as accountant
member of the tribunal any person from the Department who shall be
deemed to possess the qualifications required by this sub-section” may
be subetituted in place of the words ‘‘may appoint an accountant member
of the tribunal any person now holding the position of Appellate Assistant
Commissioner who shall be deemed to possess the qualifications required
by this sub-section.”” That is all that we in the Select Committee agreed.

Mr, 8, P. Chambers: T am sorry that T cannot accept the suggestion
just made. My own impression was that the discretion was to be some-
what wider than that which was the impression of the Honourable the
Leader of the Opposition. May I suggest that these provisions were based
largely on the provisions of the United Kingdom Act? There there are
Bpecial Commissioners who are appointed in a very similar manner except
that there is no question of division into accountant members and judicial
members. Some of those persons are appointed from legal profession,
some from the services, and some are appointed quite independently,—
persons who are deemed to be suitable. And that body has worked
exceptionally well. That is not merely my opinion; that is the opinion
‘expressed in a number of cases by the High Court, by the Court of WAp-
‘peal and by the House of Lords. 1 am afraid I cannot accept the sug-
-gestion that has been made,
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Sir Oowasji Jehangir (Bombay City: Non-Muhammadan Urban): I
understand that the amendment now before the House is the one suggested
by the Leader of the Opposition.

Mr. 8. P. Chambers: On a point of explanation. That was the sug-
gestion by the Honourable the Leader of the Opposition, and, as we have

not been able to accept it, it is the original amendment which is now
before the House.

Bir Cowasji Jehangir: The House can amend any ameéndment that is
before the House. It does not require the permission of any Government
Member or representative of the Government. It is within the power of
the House. May I suggest that the amendment, as amended by the
Leader of the Opposition, should be formally put to the House?

Mr. 8. P, Chambers: Tt is not o mere verbpl, slteration. 1t is an
alteration of very considerable importance, and I suggest it is not one for
which the usual provision of two days’ notice should be waived.

Mr. President (The Honourable Sir Abdur Rahim): Does the Honour-
ab® Member want time to consider it?

Mr. S. P. Ohambers: May I make a suggestion? We are now ap-
proaching the luncheon interval. Between now and the time the House
re-assembles after Lunch, some kind of suggestion might be devised,
which will be acceptable to all parties. »

Mr, President (The Honourable Sir Abhdur Rahim): Then, this amend-
ment will stand over.

Mr. B. Das (Orissa Division: Non-Muhainmadan): Sir, I move:
“That in amendment No. 51, in the proposed clause B0, 1 sub-section (}) of section
5-A, for the word ‘one’ the words ‘a judicial' be substituted.)”

I hope this amendment will be accepted.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

““That in amendment No. 51, in the proposed clause 80, in sub .section (§) of sectiom-
5-A, for the word ‘one’ the words ‘s judicial' be substituted.”

The motion was adopted.

Mr. K. Santhanam: Sir, T move!

“That in amendment No. 61, to sub-section (&) of section §A, of the pr?pt_meg )
clause 80, the words ‘including the place at which the Benches ehall hold their sitting
be added at the end.”

There is a doubt aus to where the Benches may be ullowed to sit—at
a central place or wherever they may find it convenient. My amendment
simply wants to give the appellate tribunal power to sit wherever they find
it convenient to do so. 1 think this is also the intention of the Govern-
ment. Sir, 1 move. :

Mr. President (The Honourable Sir Abdur Rahim): The guestion is:

“That in amendment No. 51, to sub-section (§) of section BA, of the _pn_)pc_ned_
clause 80, the words ‘including the place at which the Benches shall hold their sitting”
be added at thg end.” .

The motion was adopted.
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Dr. P. N, Banerjea: Sir, I move:
“That in amendment No. 51, in the proposed clause 83, in sub.section (5) of
section 33, for the words ‘of one hundred rupees’ the following words be substituted :

‘of fifty rupees in case of an appeal on an sssessment of a total income not

exceeding five thousand rupees and a fee of one hundred rupees in other
cases’.

The object of my amendment is to fix a smaller fee in the case of
poorer persons. It may happen that an assessee whose income is very
small may feel a grievance aguinst the decision of the appellate Assistant
Commissioner. In that cane, it will be really prohibiting him from filing
an appeal if the fee is fixed at Rs. 100. In order to give some relief, [
suggest that in such small cases the fee should be Rs. 50. In ull other
cases, the fee should be Rs. 100, 8ir, I move.

Mr. President {The Honourable Sir Abdur Rahim): Amendment moved:
““That in mendmen!:"’No 51, in ths proposed clause 83, in sub-section (8) of
section 33, for the words ‘of one hundred rupees’ the following words be substiluted :
‘of fifty rupees in case of an appeal on an nssessment of a total income not

exceeding five thousand rupces and a fee of one hundred rupees in ofher

case’s .
Mr. J. F. 8heehy: (Government oppose this amendment,

Mr. President (The Honourable Sir Ahdur Rahim): The question is:
“That in amendment No. 51, in .the proposed clause B3, in sub.section (3) of
section 33, for the words ‘of one hundred rupees’ the followinz words be substituted :

‘of fifty rupees in case of un appeal on an assessment of a total income nob
exceeding five thousund rupees and u fee of one hundred rupees in othee

]

case

The motion was negatived.
The Assembly then adjourned for Lunch till Half Past Two of the Clock.

The Assembly re-assembled after Luneh at Half Past Two of the Clock,
Mr. Deputy President (Mr. Akhil Chandra Datta) in the Chair.

Mr. S. P. Chambers: Sir, may I make a statement about the dinend-
ment which wns postponed till after the luncheon interval (No. 57 on page
12 of Revised Final List). The Honourable the Leader of the Opposition
suggested that if the originul proviso read, “‘provided that the Centrak
Government may appoint as on sccounting member’’, leaving out the
words ‘‘a judicial member or”’, that might be acceptable, and I replied to-
the effect that we would consider the matter to see whether any acceptable:
arrangement could be come to.  Since then, [ have had au opportunity of
speaking to the Honourable the Finance Member and he raises no objec-
tion to the acceptance of that amendment. 1 do not know whether the
wording of the umendment befores the House can be made to have thaé
effect. The Leader of the Opposition, I think, suggested the deletion of
the words ‘‘a judicial member or'’ in the original proviso.

Mr. Bhulabhai J. Desai: [ did not do that. What I did was to omit the
words from the Appellate Assistant Commissioners.  In order to save timne,
I may say, I would accept: ‘‘Provided that the Central Government may
appoint an accountant member, etc.”’ omitting the words ‘‘s judioiali
member or'’,
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Mr. 8. P. Chambers: 1 would nccept that.

‘Mr, Deputy President (Mr. Akhil Chandra Datta): Does the Honourable
Member, Dr. Banerjea, wish then to withdraw this amendment?

-Dr. P, N. Banerjea: | usk for leave to withdraw the amendment, Sir.
The wmendment was, by leave of the Asgembly, withdrawn.

Mr. 8. P. Chambers: Sir, 1 move, then: N,

. "That in amendment No. 51, in the proposed clanse 80, in the proviso to sub-sec-
tion (3). for the words ‘a judicial memher m-}' the word ‘an’ he aubst'ituted."

Mr. Deputy President (Mv. Akhil Chandra Datta): The question is:

“That in amendment No. 51, in the propos

) ed clause 80, iy sthe proviso to sub-section
{3), for the words 'a judicial member or’ e b

the word ‘an’ be substituted.”
The amendment was adopted.

Dr. P. N. Banerjea: Sir, 1 move:
“That in amendment No. 51, after sub-clause (31 to the proposed clause 87 («),
the following be added : -
“{#) if as a result of such veference to the High Court the Commissioner is

dissatisfied and is granted leave to appeal to His Majesty-in-Council, the
coste of the assessee in respect of such appeal shall be borne by the (‘om-

T

missioner’.

Sir, certain additions are made in the existing section 66 of the Act.
These run as follows:

“Provided that if the amount of arsessment is reduced as a result of such reference
to the High Court {he amount pver-paid shall be refunded. with such interest as the

Commissioner may allow unless the Commissioner intends to ask for leave to appeal
to Hiz Majesty-in-Coouncil.””

Now, in this case, the Commissioner asks for leave to appeal to His
Majesty-in-Council and he drags the assesgsee to the Privy Council. | Now,
it is well-known that the costs of an appeal to the Privy Council are verv
heavy and it is not fair to the assessee to compel him {o bear the costs,
Therafore. 1 suggest that when the Commissioner feels dissatisfied with the
decision of the High Court and appeals to the Privy Council, he should
bear the costs of the assessce.  Well, the Commissioner—who really is
the Government of India—is in posscssion of large funds, and the assessee
may or may nol be in a position to incur the heavy cost which is incidental
to an appeal before the Privy Council.  Therefore, the demand that T
make is a very fair one, und I hope it will commend itself to the House.

Mr. Deputy President (Mr. Akhil Chandra Dattn): Amendment moved:

“That in amendment No. 51. after sub-cluuse (3) to the proposed clause 87 (a),
the following he added : .

“(#) if as a vesult of such reference to the High Courl the Commissioner is
dissatisfied and is granted leave to appeal to His Majesty-in-Council, the
costa of the assessee in vespect of such appeal shall be bothe by the Com-

T

missioner’.

The Honourable Sir Nripendra Bircar: Sir, this amendment is totally
unacceptable to the Government. This involves introducing » principle
‘which has never been accepted in any Statute, and, surely, the Judicial
Committee will be in the best position to judge as to who will bear the eost.
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Mr. Deputy President (Mr. Akhil Chandra Datta): The question is:

“That in amendment No. 51, after sub-clause (5) to the proposed clause 87 (a),
the following be added :

‘(6):if am a result of such veference to the High Court the Commissioner is
dissatisfied and is granted leave to appeal to His Majesty-in-Council, the
costs of the nascasee in respect of such appeal shall be borne by the Com-
miasioner’."’

The motion was neguatived.

Mr. Deputy President (Mr. Akhil Chandra Datta): The question is:
“That after clause 78 of the Bill, the following heading and clanses shall be added :—
‘Panr IT.

79. The provisions of this Part shall come info force on such date as the Central

Gorernment may by notification in the official gazette appoint,

Operation. but not later than twa years from the commencement of this
Aet,

Insertion of new section 5A 80. After section 5 of the #maid Act the following
in Aet XI of 1022 + section shall be inserted, namely : *

‘6A. (1) The Central Government shall appoint an Appellate Tribunal consisting of
The Appellate Tribunal. not more than ten persons to exercise..the functions
conferred on the Appellate Tribunal by this Act.

(2) The Appellate Tribunal shall consist of an equal number of judicial members
and accountant members ag hereinafter defined.

(1) A judicial member shall be a person who has exercised the powers of a District
Judgr or who posscsses such qualifications as are normally required for appointment to
the post of District Judge; and accountant member slmlf be a person wrlo has, for a
period of not less than six years, practised profersionally as a Registered Accountant
enrolled on.the Register of Accountants maimtained by the Central Government under
the Anditors (‘ortificate Rules, 1932 :

Provided that the Central Government mway appoint as an accountant member of the
Trihunal any person not possessing the qualifications required by this sub-section, if
it is satisfied that he has qualifications and has had adequate experience of a character
which vender him suitable for appointment to the Tribunal.

($) The Central Clovernment shall appoint @ judiciael member of the Tribunal to be
president thercof,

{5) The powers and functions of the Appellate Tribunal nay be exercised and dis-

charged Ly Benehes constijuted from members of the Tribunal by the president of the
Tribunal,

(#) A Bench shall consist of not less than two members of the Tribunal, and shall
be constituted so as {o contain an equal number of judicinl members and accountant
memhers, o so that the number of members of one class does not exceed the number of
members of the other class hy more than one.

{(7) Tf the members of a Bench differ in opinion on any point the point shall he
decided necording to the opinion of the majority, if there 1s & majority; but if the
members are cqually divided, they shall state the point or points on which they differ,
and the case shall be referred by the president of the Tribunal for hearing on such
point or points by one or more of the other members of the Tribunal, and such
point or points xhall he decided according to the opinion of the majority of the members
of the Tribunal who have heard the case, including those who first heard it.

(¥) Bubject to the provisions of this Act, the Appellate Tribunal shall have power to
regulate its own porcedure, and the procedure of Benches of the Tribunal in all matters
arising out of the discharge of its functions including the place at which the Bencher
ahall hold their «ittings. ,

Amendment” of sectlon 28, Aet 81. Tn section 28 of the said Act—
XI of 1922, * s a ’
{a) in sub-section (I) and sub-section (), for the words ‘or the (Jummlul_oner‘
the words ‘or the Appellste Tribunal’, and for the words ‘he may direct
the words ‘he or it may direct’ shall be substituted;

(I in sub-section (3), for the words ‘or a-Co_mmiuioner who has made’ the
words ‘or the Appellate Tribunal on making’ shall be substituted.
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[Mr. Deputy President.) ' |

nOWm“ sectlon 32, Aot 82, Bection 32 of the said Act shall be omitted.
Substitution of new sectlon for 83. For section 33 of the said Act the following sec-
-section 88, Aot XI of 1922, tion shall be substituted, namely : -

‘35. (1) Any assessee objecting to an order passed by an Appellate Assistant

Apg..h againit orders of Ap- Commissioner under section 28 or section 31

pellate  Assistant Commissioner. may appeal to the A te Tribunal

wi;hin sixty days of the date on which he is served with notice of such
order.

™
(2) The Commissioner may, if he objects to_any order passed by an Aﬂipellate
Assistant Commissioner under section 31, direct the Incoms-tax Officer to
appeal to the Appellate Tribunal against such order, and such appeal may
hedmade at any time before the expivy of sixty days from the date of the
order.

(3) An nppei'll to the Appellate Tribunal shall be in the prescribed form and shall
be verified in the prescribed manner, and shall, except in the case of an
appeal referred to in sub-section (2), be accompanied by a fee of one hundred
rupees. .

(4) The Appellste Tribunal may, after giving both parties to the appeal an
opportunity of being heard, pass such orders thereon as it thinks fit, and
shall communicate any such orders to the assessce and to the Commissioner.

(5) Save as provided in section 66 orders passed by the Appellate Tribunal on
appeal shall be final.’

84. In section 36 of the said Act, sub-sections (2) and (5} shall be renumbered sub-
Amendment of section 85, Act sections (3) and (4), respectively, and the following shall
X1 of 1022, be inserted as sub-section (£), namely :

“*(2) The provisions of sub-section (7) apply also in like manner to the rectification
of mistakes by the Appellate Tribunal.’

85. In section 37 of the said Act, for the worda ‘and Commissioner’ the ~words

Amendment of seotion 37, Act ‘Commissioner and Appellate Tribunal’ and for the

XI of 1022, . words ‘or Commissioner’ in clause (¢) the words ‘Com-
missioner or Appellate Tribunal’ shall be substituted.

86. In sub-section (2) of section 48 of the suid Act. for the words ‘The Appellate
Amendoent of section 48, Act Assistant Commissioner in the exercise of his appellate
XI of 1022 powers, or the Commissioner in the exercise of his
appellate powers or powers of revision' the words ‘The Appellate Assistant Commis-
siomer or the Appellate Tribunal in the exercise of their appellate powers’ shall ha
substituted.

xiu;?nd;nf of sectlon 66, Act 87. In section 66 of the said Act—

(a) for sub-sections (7), (2), (3), (9-A), (4) and (5), the following sub-sections
shall be substituted, namely :—

(1) Within sixty days of the date upon which he is served with notice of an
Staternent of case by Appellate order under sub-section.(§) of section 33
Tribunal to High Court, © the nssessee or the Commissioner may, by
application in the prescribed form, accom-
panied where application is made by the assessee by a fee of one hundred
rupees, require the Appellate Tribunal to refer to the High Court any
question of law arising out of auch order, and the Appellate
Tribunal shall within ninety days of the receipt of such application draw

up a statement of the case and refer it to the High Court :

Provided that, if, in the exercise of its powers under sub-section (2), the
Appellate Tribunal refuses to state a case which it has been required by
the assessee to state, the assessee may, within thirty days from the date
on which he receives notice of the refusal to state the case, withdraw his
application and, if he does so, the fee paid shall be refunded.

(#) If on any application being mn.ade under sub-section (I) the Appellate
Tribunal *refuses to state the cass on the ground that no question of law

0 arises, the assessee or the Commissioncr, as the case may be, may, within
! six monthe from the date on which he is served with notice of the
refusal, apply to the High Court, and the High Court may, if it is not

‘
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satisfied of the correctness of the decision of the Appellate Tribunal,
require the Appellate Tribunal to state the case and to refer it, and on
receipt of any such ‘requisition the Appellate Tribunal shall state the
case and refer it accordingly.

(3) 1 on any application being made under sub-section (7) the Appellate
Tribunal rejects it on the ground that it is time-barred the assessee or the
Commissioner, ns the case may be, may, within two months from.the date
on which he is served with notice of the rejuction, apply to the High

. Court, and the High Court, if it is not satisfied of the correctness of the
Appellate Tribunal's decision, may require the Appellate Tribunal to
treat the dpplication as made within the time allowed under sub-section (I).

{4) If the High Court is not satisfied that the statements in a case referred
under this section are sufficient to enable it to determine the question
raised thereby, the Court may refer the case back to the Appellate
Tribunal to make such additions thereto or alterations therein as the Court
may direct in that behalf.

{5) The High Court upon the hearing of any such case shall decide the questions
of law raised thereby and shall deliver its judgment thereon containing the
grounds on which such decision is founded and shall send a copy of such
judgment under the seal of the Court and the signature of the Registrar
to the Appellate Tribunal which shall pass such orders as are necessary
to dispose of the case conformably to such judgment.’;

(b) in sub-section (7-4), for the words, brackets, figures and letter ‘under sub-
section (J) or sub-section ($-4)’, the words, brackets and figures ‘under sub-
section (2) or sub-section (3)' shall be substituted'.”

The motion was adopted.

The heading ‘‘Part II'', new clauses 79 and 80, as amended, and new
clauses 81 to 87 were added to the Bill.

Mr. Deputy President (Mr. Akhil Chandra Datta): The question is:
“'That clause 3 stand part of the Bill."’

Babu Baijnath Bajoria: Sir, I beg to move:

“That clause:3 of the Bill be re-nuumbered as sub-clause (I) of clause 3, and after
this sub-clause, the following new sub-clause be inserted, namoly : -
‘(2) That the following proviso shall be added to section 3 of the said Act:
‘Provided however that in the case of a Hindu undivided family, the tax
payable on the total income shall be computed as the aggregate of taxes
payable by its individual adult male members as if such members have
separated and been taxed: accordingly’.”

Sir, the Honourable the Leader of the House at a public functign, a
few days ago, said that whenever any Bill came before the Legislature, he
would expect me to say that that would mean the end of the Hindu joint
family system. Sir, I do not want to disappoint my Honourable friend.
As a matter of fact, I assert and say that this Income-tax Bill or, as a
matter of fact, even the parent Act, as it stands, does bring the joint
family system to an end, as will be evident from the fmct that the number
of assessees, who are being assessed under the Hindu joint family system,
is on the decrease, and, therefore, there is sufficient and adequate reason
for this end. This is a serious amendment, and I would like my Honour-
able friends to bear with me for a few minutes and give this matter their
most serious consideration, because, on this amendment will probably de-
pend whether the Hindu undivided family, especially of the middle class
and the wealthier classes, will remain or will go out. '



4300 LEGISLATIVE ASSEMBLY, {10t Dec. 1938.

[ Babu Baijnath Bajoria. ]

Bir, 1 spoke at some length in my speech on the genernl discussion as
to how this Income-tax Act is aficeting the Hindu undivided family. To
make the position clear, 1 ope I shall be given some indulgence if 1 do
some repetition at this stage. 1 shall not tuke much time. [ will just
refresh the memory of my Honourable friends. My grievance is that,
if & father and three sons live jointly, then they will have to pay on the
uggregate income at the rate applicable to the aggregate income. The
whole trouble is ubout the rate. There is no trouble about™Mhe ageregate
income which is to be assessod.  But if we are forced to divide, ns this
Acl is doing, then we get the benefit of separate assessment. But. Sir,
why should & fiseal enactment force us, the Hindus, who have been living
under the joint fumily system for ages, to sepurate?  This is most inequit-
able, and it should not he.  The joint family svstem las got weveral
advantages, and we should like to take the benefit of those adviantages.
Especially the widdle class fnilies gain much when they live jointly: such
as the expenses of running one establishment and living in one house wre
all advantageous. It is obvious that we should not be forced to have
separate kitchens.  If you do so, you should not call yourself an undivided
family.  Then, we will be getting the benefits of this Act.

Then, again, there is another point.  Supposing four persons live
together and they earn Rs. 100 cach.  Then, if they are individunlly
assessed, ns they would, huve been if they did not belong 1o a Hindu
undivided family, they will pay no tax, wherens, if they live as an un-
divided family, they will be taxed on Rs. 400.  This is wost iniquitous.
It is o hardship which is felt by all persons living under this svstem.
Even the expert enquiry Committee, of which 1y Honouruble friend,
Mr. Chambers, was a distinguished member, were also obliged to accept
that a real hardship existed, and they also made some recommendations to
mitigate the hardship to a certain extent. At that time, they had also in
their mind that the income of the husband and the wife will be aggregated
for every family. But that provision has been deleted by the Select (om-
mittee, and so the case of the Hindu undivided family becomes much
stronger.  We expect to get mere relief.  After all, what do [ want by
this amendment?  What | want is that they should be treated as un
association of persons.  If there are four or five brothers und other mem-
bers of the family, the rate of income-tax should be the rate which is appli-
cable to the income of ench person, It mayv be said that the income of each
person is not ascertainable, but 1 deny that charge. Even when we file a re-
turn atthe present moment, we have to give the names of the adult mémbers
of the family, and so what T want ix that the names, which have been given,
may be verified, and there ix no difficulty in verifying them. When the
Income-tax Department can verify receipts of small suins which the man
gets from here, there and everywhere, certainly they eannot say that they
" cannot find out the income of the various members of the Hindu undivided
family.  Supposing, T say, T have got three sons. They can ceriainly
verify whether 1 have got three sons, or one son and have falsely mentioned
three sons.  So, this is not a very difficult thing. T do not think that
the argument that the share is not uscertainable can hold any water.

Then, again, just to sinplify matters, T amn also sacrificing the vights
of thé minors. T wm not counting them. otherwise the Honoutable ihe
Law Member would like to know whether this is Khoka No. 7 or Khoka
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No. 8. I nm leaving out all Khokas as he also very kindly did in the case
of the Companies Bill. 1 wimn ulso procceding praeticully on ihe same
bugis.  That is a point whiech T would like the Honournble Mr. Chambers
wnd Mr. Sheehy to bear in mind when they reply. 1 wn making that
sucrifice. I only wunt about the adult members. 1f the adult nembers
ure making the total income what it is, then why should they not he
allowed to get their share? 1 think that it is like the Communal Award
against us. 1 will go even further and say that it is like the Jizig tax.
We have been paying this Jizia tax for such a long time. 1t is snid that
ihis Bill is meant to eatch the tax-dodger and to give relief to the honest
uBSeE’ee, As an honest assessee, | would like the Government to agree
to this mmendment, otherwise they themselves would be responsible for
asking us to take steps which probably we would not have taken. I
hope the Honourable the T.eader of the Opposition in his good sense will
see sensc at least in the nonsense that 1 am talking. 1 won’t take the
time of the House any further and [ hope the House will do us a justice
which is long overdue by nceepting thir mnendment,

Sir, there is one more point which | would like to mention. It may
be argued that this amendment will mean a big hole in the revenues of
the State. 1 do not know what the figures would be, but I will say this
that there should be u just incidence of tuxution. Why should one parti-
cular section of assessees suffer?  As | understund, ut the present moment
there are about 30,000 families who are assessed under this system, and,
on behalf of these 30,000 ussessees, | appeal to the Government to accept
this wmendment.

Mr. Deputy President (Mr. Akhil Chundry Dutti): Amendment moved:

“That clause 3 of the Bill be re-numbered as pub-clause (7) of.clause 3, and after
this sub-clause, the following new sub-clause be inserted, namely :

‘(2) That the following prmiso shall he added to section 3 of the said Act:
‘Provided however that in the case of a Hindu ondivided family, the tax
payable on the tolal income shall be computed as the aggregate of taxes
payable by its individual adult malc members as if such members have
separated and been taxed accordingly’.”

Mr. Brojendra Narayan Ohaudhury (Surtua Valley cum Shillong: Non-
Muhuammadan): Sir, the Honourable the Finance
Member in reply to a question of mine yesterday pro-
mised me n discussion on the justice of tuxing undivided Hindu families
on aggregate income.  Now, 1 invite him, he 1s absent, or his representa-
tive here to sutisfy me that it is just to tax the income of undivided Hindu
fumilies in the nggregate as they have bheen doing all these years.,  Sir,
the protesi against this injustice has not been manufactured by my Heonour-
able friend, Babu Baijnath Bajoria. It is as old ns the imposition of this
form of graded taxation itself.  Our public leaders and our Congress
leaders of old days, like Mr. Surendra Nath Banerjea and Mr. Bhupendra
Nath Bose, proved in the Tmperinl Legislative Council that this svstem
of taxing the undivided Hindu families in the aggregate and at a highcr
rute was most unjust.  But the plen has alwnys been that it will maie
a big hole in the amount of taxes raised.

3rm

Now, Sir, T i{ried to serutinise the figures for Bengal und Assam, the
two provinees with which I am intimately concerned. The figure fo¢
Bengal is only 12 lakhs and that for Assam Rs. 2,80,000.  This is tne
total amount of Tncome-tax collected from the Hindu undivided families
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in Bengal and Assam. Now, we are not asking that all this tax should
‘be remitted. We are only asking that where there is more than one
member of the family the rate should be the rate appropriate to the income
in the share of each member. This will reduce the rates in some cases,
and even increase the rates where personal earnings are high. In this
way, the amount of 12 lakhs for Bengal and, approximately, 8 lakhs for
Assam, in all 15 lakhs, could not be reduced by more than, say, 3 lakhs.
Of that, T am quite sure. The Honourable Mr. Chambe¥s and his two
-colleagues of the Income-tax Inquiry Committee have tried o make some
sort of a case against the undivided Hindu family, but I may tell him at
the outset that none of the arguments put forward by that Committee touch
the Dayabhag families of Bengal and Assam at all. Here are the argu-
ments.  First of all, we are told that the joint Hindu family, being a
sort of co-parcenary, do not pay death duties. I may tell Mr. Chambers
for his illumination that on my father’s death I had to pay death duties
at the rate of 2 or 8 per cent. only on the aggregate value of the property
on succession certificate to be able to collect the debts due to my father,
whereas at the higher rate of income-tax paid and payable by me for a
lifetime—taxes all together ~will be many times the death duty, so
that even if I had not to pay the death duties I would be a loser. ~ 1 say
without fear of contradiction that the Dayabhag families do pay their death
duties and the amount of succession duties in the case of Mitakshara
families is not so big as for the exemption to compensate for high: rate
of Income-tax payable. It is not so big as to compensate for the additional
income-tax at the additional rate which they have been paying and have
to pay for many years, whereas the death duty is small and paid only
once. The next point made out is that it is & matter entirely within
the choice of the family whether to separate or to remain joint. I cannot
refrain from laughing at an argument like this. Does it not amount to
this that n robber may tell me that I, not personally, for I am separate, but
the member of joint family can escape being robbed, but for that I must get
out of the house bag and baggage? Why should I be compelled to leave
my house like that on a threat. T have heard that argument not only
from the Treasury Benches but from other Honourable Members whom
T respect and I was pained to hear it put forward. Then, Sir, we are
given a kind of solace by the inquiry committee that henceforward husband
and wife also be taxed jointly; but where is that solace? That is gone,
it is not in the Bill as amended, because there is a considerable section
of what they call people with progressive ideas whose definition of ‘‘family’’
is confined to man and wife and it is in order to placate that section of
the House that that clause has been changed. I may be told that my
feeling is one of jealousy. I say, no. I would be glad if husband
and wife were to be taxed together not because they will be losers and
T would gloat over others’ loss, but because if the husband and wife’s income
had been aggregated the total income of the State would have been more
and T could extract a general lowering in the rates for all. 8o what I
am asking for is for the sake of my gain along with public gain and not
out of jealousy. :

Now, the last argument put forward by the inquiry committee is that
thoygh they are convinced that hardship .exists they feel that its effect on
the revenue would be considerable. I ask the House to tell me whether
the effect on the revenues, irrespective of the justice or otherwise of the
ense, iz any consideration at all. T have heard often the argument put
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forward by the Finance Member that a certain proposal cannot be aceepted
because it will make a big hole in his net. But that I submit is not the
relevant or just point. Here in this Bill we are going to devise such a
method by which each person will be taxed in proportion to his ability to
pay. Here there is no question of the total income which we are going to

get or lose. I have said on a previous occasion that that question is for the
Finance Bill.

Now, I want to make out another point about undivided Hindu families.
It is a doubtful point whether Hindu families of the Dayabhag school come
under the purview of this Act at all or not. Unfortunately no Dayabhag
family has gone up to the High Court to have a ruling on this point, but
we have at least two cases started by Mitakshara families where the courts
have held obiter dicta in the case of Moolji Sicca'in the Privy Council and
also in the case of Chamaria in a High Court that the law did not intend
by the words ‘‘undivided Hindu family’’ to say that the Dayabhag school
where the shares of the partners are distinct, transferable and can be willed
away, and where there are merely joint board and lodge, chummery, so to
speak, should be taxed as one entity. I shall be glad to be convinced by
the Honourable the Leader of the Opposition that I am wrong and that no
injustice is being done to the undivided Hindu families, particularly of the
Dayabhag school. What I want about the Dayabhag school is only a clarifioa-
tion of the position. Government are so stolid that they have not accepted
even the recommendation of the inquiry committee which as & half measure
recommended that where there is more than one married male member the
rates will be appropriate to half the income. I hope Government will now
satisfy me that no injustice is being done. I tell this House that a very
. large part of my constituents in the rural districts are undivided Hindu
families because though politically they are called ‘‘Non-Muhammadan'’ or
‘“‘general constituency’’ I doubt whether there is a single voter who is not &
Hindu. 8o long there was some justification for taxing.an undivided Hindu
family as also u Dayabhag family in the lump when a joint family of
Muhammadans could be taxed jointly as an association of individuals. But
in this Bill you have even given up that method. You are now going to
tax individually ‘‘association of individuals'’, e.g., Muslim brothers who have
inherited property from their fathers just as a Hindu family has and living
jointly in the same way, in the same chummery, with the same common
ceremonies and the same common property with the same economic advan-
tages of being joint. And now you are going to tax them separately and
not jointly. I cannot call this discrimination anything but religious disabi-
lity against the clauses of the Queen’s Proclamation on which the official
benches swear so much.

The Honourable Sir Nripendra Sircar: BSir, Government very strongly
<oppose this amendment. Before trying to deal very shortly with the points.
which have been raised let us see how this amendment will work out. I
assume that there is a joint family of four brothers two of whom are adults
and two are minors. Now let us apply Mr. Bajoria’s formula to them:

“Provided however that in the case of a Hindu undivided family, the tux payable
on the total income shall be computed as the aggregate of taxes payable by it individual
adult male members as if such members have separated.’;

Now, let us suppose the whole income is Rs. 40,000 and each brother is
entitled to Rs. 10,000 of it. The adults have Rs. 10,000 each and the:
minors have Rs. 10,000 each and therefore the minors escape altogether.

D



4304 LEQISLATIVE ASSSMBLY. [10Tn Deo. 1988.
Babu Baijnath Bajoria: No, no.

The Honourable Sir Nripendrs Sircar: Yes, they do. The langusge is
clear: ‘‘taxes payable by its individual adult male members”. What
bappens to the share of the minors? They go out altogether.

Babu Baijnath Baforia: That is not my intention.

The Honourable Sir Nripendra Sircar: That may not be the intention
and that may not be in the Honourable Member’s mind; bud, as a learned
Judge once said, what is in the mind of man the devil himself does not
know. But what is expressed here? According to that the minors escape
altogether. . . . .

Mr. Bri Prakass (Allahabad and Jhansi Divisions: Non-Muhammadan
Rural) What about the mind of the devil?

) The 'H.onourahlo 8ir Nripendra 8ircar: About the mind of the devil, my
friend will speak for himself. 1 need not take up the time of the House by
going imto the distinction between the positions of Mitakshara and Daya-
baga families, because this amendment ropes in both Mitekshara snd Daya-
baga. According to Mitakshara what is the share of an undivided member?
I read only four lines of Mulla’s Hindu law—I am sure my friend, Mr.
Bajoria, has got this up by heéart:

“‘According to the true notion of an undivided family governed by the Mitakshars
law, no individual member of that family whilst he remains undivided can predicate of
the joint and undivided property that he or a particular member has & definite share—
one-third or one-fourth. His interest is a fluctuating interest capable of being enlarged
by deaths in the family and liable to be diminished iy births in the family. It is only
on partition that he becomes entitled to a definite share." . . .

Babu Baijnath Bajoria: But at a certain time it is always ascertain-
able. What my share i8 is ascertainable at any particular time.

The Honourable Sir Nripendra 8ircar: That involves a medical exami-
nation of the ladies of the House. I am talking quite seriously. According
to the Mitakshara law this child or rather potential child, assuming there is
no trouble afterwards, will have a share. As soon as that child is born, in
a proper case, he can even ask for partition, though not as a general right.
He gets a share and there i no good brushing away minors. The Mitak-
shara infant is a terrible gentleman. . . .

Babu Baijnath Bajoria: But this definition is just like the definition of
‘ordinarily resident’ which has been passed in the House only yesterday:
where he is not an ordinary resident he has been made an ordinary resident
and here also what I mean is that for the purposes of ineome-tax the
minors will not be considered and the adult members will be considered to
have the whole income.

The Honourable Sir Nripendra Sircar: I have followed my friend’s
point. I was trying to show that you cannot neglect the minors in a Mitak-
shara family. In a Bengal family that minor has no interest whatever in
the property: his father can will away whole property and the, infant ean
never claim a single pice from his father, except possibly maintenance and
g0 on; but that is not the position of a Mitakshara family. In a Mitakshara
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family a son, as soon as he is born, acquires a right in the jomt family pro-
perty. Therefore what justification is there for brushing sside the minors?
Phat is the whole point.

Lastly, I am told by those who ought to know that this will make a
really serious encroachment on the revenues to be collected under this
tax. .

Mr. ¥. E, James (Madras: BEuropean): The cat is out of the bag!

‘"The Honourable 8ir Nripendra Sircar: That is quite true: the cat is out
«of the bag, but I let loose two tigers before I called out the cat. I am told
that this amount collected from the joint Hindu family is in the region of
.8 crore and a half : of course, one cannot exactly calculate what would be the
-amount of loss, but the loss will be very severe: it may be 50 or it may be
75 lakhs. But quite irrespective of the argument based on loss of revenue,
-‘what has been called the cat, the point remains that there is no substance in
my friend's argument when once we realise the position of & Mitakshura
member in a joint family, and no distinction has been made in this amend-
ment between a Mitakshara family and a Dayabaga family. Sir, I oppose.

Mr. M. 8. Aney: Bir, I thought that the Honourable the Law Member
‘would treat the amendment with a degree of sympathy and that his legal
knowledge would be used more in favour of showing that there was a case
for the Hindu joint family—a real and genuine case to claim a relief, now
that the Income-tax Act is bemg amended. But, anyhow, occupying as
the does a particular position, he had to plead the brief given to him. I
would, however, like to know. . . . .

Mr. Husenbhal Abdullabhai Laljee: Is that not insinuating a motive?
Mr. Deputy President (Mr. Akhil Chandra Datta): No.

The Honourable 8ir Nripendra Sircar: My friend is equally holding a
‘brief.

Mr. M. S. Aney: I hold a brief, and I would have liked him to hold
that brief and I would have willingly handed over my brief to him, being an
acuter and a more able lawyer to plead the case of the joint Hindu family;
and it is unfortunate that the case has to be pleaded by a lawyer of far less
reputation than the Honourable the Law Member. However, there it is.
And another misfortune is that we have got also another big lawyer who
could have been pitted against him but who has chosen to remain mum on
most of the important questions so far as this Bill is concerned. That is
another misfortune of the great community which he is privileged to re-
present here in this House that its best exponent should not have felt him-
self free to take up the cudgels and fight out the case which really deserves
his advocacy and ability which he can bring to bear upon the exposition of
questions of this kind. However, with my limited ability T will try to ex-
plain what the position of the Hindu community is in this matber.

In the first place, I refuse to regard any combination of men that is
not made for the sake of making a profit or gain as having anything to
do at all with the fiscal law or a law like the income-tax. Any associa-
tion or club which has no object of making any profit or loss should have
no existence at all in the eye of the fiscal law, particularly of a law like

p2
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the Income-tax Act. The Hindu joint family is not a combination of
that kind at all. I can understand a firm or a joint company being run like
that; but a Hindu joint family is a combination which comes into existence:
not for the sake of making any monetary gain or profit. That position
will have to be conceded by everybody. It conmies into existence in
accordance with old usage; sentiment has grown in the community and
this particular combination is there. ~There is no doubt that the combi-
nation can break up at the will of any of its members who go to form that
joint family.  This is the important point that has to bd borne in mind
when we consider the question of the joint Hindu family. This sentiment
is a thing which has to be taken into consideration. It is said ‘‘The
law is like that and you can separate in a moment and you can be free
from the extra liability which this law fastens on the members of a joint
Hindu family.”” But have you taken the sentiment into consideration?
If there is a father or mother living, the brothers do not like to separate,
the father and mother do not like that the sons should be separate from:
themselves. There is a good deal of sentiment which it is difficult for
my European friends on the treasury benches to appreciate. It should
not be difficult for a Hindu to appreciate this sentiment: how, even if
the relations among the brothers are not very cordial but if the father or
mother is alive, for the sake of keeping the respect for him or for her,
we wish to submit at times to the disadvantage of a certain amount of
friction in the House for years together but do not want to displease the
old mother by demonstrating to her that her sons have been separated.
That is a kind of sentiment which controls the actions of the members of
the Hindu Joint family. Are we to be punished for the sake of cherishing
a feeling of respect for our elders in this manner? Are we to be punished
for it? Because, Bir, so long as an elder brother is alive, after the death
of the father, the younger brothers of the family naturally look up to the
elder brother and hold him with the same high esteemn and regard with
which they would have looked on their father had he been alive, and as
a mark of respect to the elder brother, we want to remain joint with him
despite any disabilities in the family. Now I ask are we to be punished
for cherishing feelings of respect of that kind? This is one of the ways
by which the continuance of the joint family membership will be broken.
You must remember that a joint family is not formed for the sake of carrying
on any mercantile business or for making a profit, it is not formed like
any corporation or a joint limited concern. It has been there ever since
the dawn of civilization, and it is there for the sake of perpetuating or
fostering a certain sentiment which exists. Therefore, I do not think it
is right to punish anybody for cherishing feelings of respect to the eldest
- surviving member and trying to remain joint in the family.

Now, 8ir, so far as the Income-tax Act is concerned, it should concern
iteelf, in my opinion, with individuals or with combinations as are made
for the sake of making a profit or gain. Here, the Hindu joint family
gystem has been recognised among the Hindus for a very very long time.
The system is not recognised among my Muslim friends,—I don’t mean that
they don’t live jointly. I know that their religion or law does not recognise
the jointness which is recognised in Hindu law. But it recognises the
interests of each individual member, but the mere fact that all those mem-
bers live together, have a common mess and do a common- business also
has not come in the way of giving due recognition to the fact that each
one has a separate interest, though it may or may not be actually visible.
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That fact is recognised, and I think it is rightly recognised. = Any doubt
‘that might have existed on that matter has been removed. It it a piece
of justice done to them by removing even the remotest doubt like that,
but it is really impossible for any lawyer to say that on a given date, on
the date on which a Hindu joint family is to be taxed, it will not be possible
to ascertain the exact share of each member of the family. You are con-
cerned with the state of things on the date on which the family is to be
taxed. What is going to happen later on is quite immaterial for that
purpose on that date. In the case of a firm or joint corporation, it mnay
go to liquidation, one of the partners may die, or anything may happen.
What is to come has never been & factor in ascertaining the real position
of any firm or combination of firms or any group of men on the date on
which the tax is to be assessed. Is it proper for any one to urge that
it is not possible in the case of a joint Hindu family to know on a given
date what is the exact share or interest of any particular member of the
femily, whether the family is governed by the Mitakshara law or by the
Dayabhaga law. My Honourable and learned friend read out to us an
-extract to show that such interest is fluctuating. It is true, I admit, it
is a fluctuating interest, it is fluctuating in the sense that the share of any
member may be reduced or increased on account of certain unforeseen con-
tingency. In that sense it is fluctuating, but all that the law is concerned
with is, with an exact knowledge of the state of things. It would like
to know the exact share or interest of any particular member of the family;
that is, the date on which you can make calculation for the purpose of
assessing income-tax on particular members of the family for the coming
year. Therefore the argument that the interests of the members will
fluctuate is no argument at all, in my humble opinion.

The Honourable the Law Member no doubt pointed out that the amend-
ment, as it is worded, is capable of being treated in the way in which
he has treated it. It does not take notice of the minor boy. 8ir, in
this House we have discussed so many amendments and when we found
that if the main principle underlying the amendment was agreed to, a
small change here or there in the wording was always allowed. If the
Honoursble the Law Member agrees, I do not think that, with the legal
acumen of the Honourable the Leuder of the House and of the Flonourable
the Leader of the Opposition it would not be possible for us to evolve a
suitable amendment to remove this difficulty to which my learned friend
the Honourable the Law Member has adverted. @ What my friend, Mr.
Bajoria, suggests is that for the purpose of income-tax, we are prepared
to ignore the shares of the minors. If you do a particular thing for the
purpose of a particular Act, it is not going to affect the shares of the minors
either permanently or at the time of the partition. When you do a thing
for the sake of an Act, its application is entirely confined to the operation
of that particular Act, to a particular thing. It can have no effect
whatsoever upon the real state of things, that is to say, upon the real share
of the minor. Therefore, the interests of the 1inors will not in any way
be jeopardised. On the other hand, by allowing the present amendment,
we shall be able to rope in income which has so far remained untaxed.
If only the income will be taken as the income of adult members ignoring
the minor members, or the members to be born, to which a dramatic
reference was made by the Honourable the Law Member by calling our
attention to the necessity of medical examination of female members of
the family and so on, even if you ignore for the time being the interests
of the minor members to be born—for the purpose of this Act we have
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assumed many artificial things which really do not conform to actualities
and this is one of those artificial units we have assumed here,—we are
giving permission to the income-tax officer to regard the income as income
made only by the adult male members of the family and divide it among
the number of adult male members of the family to determine the share of
each adult male member of the family for the purpose of Ineome-tax.
That ought not to be a very difficult matter at all for caloulation. The
difficulty is, as was pointed out by my lesrned friend towards, the conclusion
of his speech, it is likely to create a big-hole in the revenues. I do nok
know what the total amount of loss is likely to be, but T can say this much.
Under the existing system we know that wherever there is a Hindu joint
family assessed, the income of its individual member is taxed separately.
The income of the joint family is not included in the total income of the
individual. That is also *pointed out in the Committee’s Report. I sm
prepared to forego that advantage. Suppose you get your share, that can
be added to the separate income of the man, and thus there may be an
increase in the number of assessees also, of which no account has been
taken by the department. As to what the incresse is likely to be in this
manner, I cannot say now, and although there ir likely to be a big hole in
the revenues, there is also & likelihood of an increase, but the exact
amount of increase I cannot say with accuracy. All the same, it is not
wholly a case of loss. There is some gain also which has not been taken
into' account, while the losses have been unnecessarily exaggerated with
a view to frighten everybody out of his wits.

Then, 8ir, there is another point on which I should like to touch before
I finish. The Income-tax mesasure is one of those statutes in which it
is not always open to any private member to suggest amendments or to
come forward with any amending Bills. Tt is only when the Treasury
Benches think it necessary that something should be done to extort more
money from the people, an amending Bill is brought here for our considera-
tior; even then they would not bring in a consolidated Bill and give full
oprortunities to bring in such amendments as we should like to bring in.
They will bring in an Amending Bill so as to touch up & few sections here
and there. Therefore, Sir, the opportunity for consideration of income-tax
difficulties and for removing those difficulties is a rare opportunity which
we get in the House and when such an opportunity has been offered here,
I think it is necessary for us all to bring all our grievances together and
find out if some kind of relief could not be devised to remove the difficulties.
It we lose that opportunity, probably we shall not get it again till that
day when some of those who are on this side occupy the treasury benches
opposite.

An Honourable Member: You will be there too.

Mr. M. 8. Aney: I am not afraid of being there. I shall be very glad
to be there one day, that is true.

The Honourable Sir Mripendra Sircar: When you are here, it will be
worse for the assessee.

Mr. M. 8. Aney: I would have liked the Honourable the Law M.emlmr
to do that for us because, in him, I thought we are already there partially.

An Honourable Member: He said, nothing can be worse than that.
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Mr, M. 8, Aney: I thought he said that it will be worse. All 1 can
say, then, is that it has yet to be tested. A man thinks that what he does
is best and what is likely to come is worst. That is the hunan $edency, and
it ia unfortunate that to that little weakness sven the Honourable the Law
Member seems to be a victim. My point is this. This being the case, it is
necessary for the whole House to consider coolly, apart from the little loss
which it might bring, whether it is not possible to remove the great disabi-
lities under which the Hindu joint family has been labouring so long and
I submit it is an old standing complaint. As has bsen rightly pointed out
by my friend Mr. Brojendra Narayan Chaudhury, up to this time all the
responsible Hindu leaders who have been Members of this Legislature or
the Legislature that existed before the reformed legislature came into exist-
ence —they have voiced forth this grievance on the floor of the Legislature
on behalf of the Hindus. But, somehow or other, the thing has nct been
properly dealt with and .it still continues. - The difficultics of Government
revenues are likely to increase day by day and not to decrease. But in the
name of that financial difficulty are we to be a party to perpetuate the in-
justice to the Hindus which is being dons for the sake of simply making
more money ? I think we should do something to mitigate that evil and™the
amendment of my Honourable friend Mr. Bajoria, although it does not
go as far as it should havs gone, is a modest amendment, and in spite of the
flaw therein, if the principle is admitted, it should be possible to suggest a
suitable formula to remove the difficulty. But the question is whether there
is the will on the part of the Government to remove the evil. I hope— i
is rather difficult to hope—I wish to make an appeal to the Treasury
Benches to see and recognise that there is equity and justice in favour of
those who stand for this amendment. 8ir, I support the amendment.

Mr. Suryya Kumar Som (Dacca Division: Non-Muhammadan Rural): I
am really surprised at the light-hearted manner in which such an important
Bill which affects all classes of people is being treated. I am surprised at
the light meanner in which the Leader of the House has dealt with this
gubject. I must say that an acute lawyer like himself is competent enough
to bluff us by citing this line or that line from Privy Council judgmenbs,
be is intelligent enough to do that. But I was surprised when he guoted
some principle of Mitakshara law in order to mislead us. His point was
that in the Mitakshara family at no point of time the shares of the copar-
ceners are ascertainable. I submit that it is not true at all. At every poiné
of time the shares are definite and can with greater ease be ascertained
than the dividend of a company which the income-tax officer will have
to find out oftentimes. How=ever, that is a different matter. When such a
matter, that is, the taxation of the Hindu undivided family was being
talked of all over the country after the introduction of this Bill and even long
before that, I was surprised that the matter did not attract the notice of
the Members of the Belect Committee. It seems to me that there must
be something behind it. I must be plain. The sudden compromise pro-
posal here about sections 4, 5 and 49 has changed the attitude of the House
altogether and we have been put in great difficulty in dealing with the
important sections in their proper light. After the compromise nobody
seems to be serious in this House when most vital questions arc  being
discussed because there is already a compromise behind our back about
many matters and because. . . . .

Mr. Bhulabhai J. Desai: On a point of personal explanation. I wish
most emphatically to protest against the insinuation now being made, thut



4310 LEGISLATIVE ASSEMBLY. [10rE DEc. 1988.

[Mr. Bhulabhai J. Desai.]

on the question of undivided Hindu family and the method of its taxation
there hus been any compromise.

Mr. Suryya Kumar Som: I withdraw. I am very glad because it pains
me very much and it will pain me very much if I even indirectly have to
make an insinuation against the Congress Party Leader and the Congress
Party. I am very glad that my countrymen will know that there has
never been any compromise on that point with the Congress Party Leader.

The Honourable Sir Nripendra Bircar: May I offer a word of explanation
on another matter? My Honourable friend feels very much pained if he
has insinuated against the Congress Party Leader, but as he is not simi-
larly pained by his insinuation sgainst me, may I say that when he said I
misled the House by telling the House that the share of a Mitakshara
member cannot be ascertained—may I submit that he has entirely misun-
derstood. What I read was from the decision of the Judicial Committee, and
may I once more draw his attention and request him to make an effort
to understand it? The sentence is this.

‘'According to the true notion of an undivided family governed by the Mitakshara liw
no individual member of the family, whilst he remains undivided, can predicate of the

joint and undivided property that he or a particular member has a definite share—one-
third or one-fourth.”

Mr. Suryya Kumar Som: I am afraid to argue with the Leader of the
Calcutta Bar.

The Honourable Bir Nripendra Sircar: Then don't argue.

Mr. Suryya Kumar S8om: The word is ‘predicate’. That is, we cannot
say what the share will be tomorrow, what it will be in future, or what it
will be at his death. 8o I have not misunderstood him but he misunder-
stood the law. However, that is not a matter with which we are directly
concerned. All I want to say is this, that this is a very serious matter.
This is a taxation Bill, and by this improper and inequitous method they
extract about over half a crore of rupees from the Hindu undivided families.
1 do not pretend that I am right in putting my point, but 1 would ask the
House to give me a patient hearing and to decide later whether there is not
something in this amendment. First of all, I object to the word Hindu
undivided family. There are divided families, there are separate families,
and there are undivided families, whether they are Hindus, Muhammadans
or Christians. I know that the Mubhammadan law does not accept the prin-
ciple of jointness, as & matter of presumption, but there is no bar to some
Muhammadan brothers joining together and forming & joint family
and the incidents of joint family will apply to that particular family, though
the incidents may not be exactly like that of a Hindu undivided family.
I do not sse why the words here should be ‘‘Hindu undivided family'’
Thereby it is made clear that the Hindus are being selected here as
separate class of assessees from whom a certain amount is to be extracted
in excess of others. Others who join together and form undivided families
will escape. Under the present Act, they will be treated as an association
of persons, that is undivided families other than ‘“Hindu undivided families’"
will be considered as association of persons, and this association of persons
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will be taxed according to the income of the individuals that form the asso-
ciation. That is the rule made by this Act. I ask seriously why there

.gshould be this discrimination against the Hindus. In these days of demo-

cracy, when we speak so much of equity and justice, I do not see why
such an invidious distinction should be introduced in an Act by an English-
man. I thought that there might be some weighty reasons for this differen-
tiation. Then I took up the Income-tax Inquiry Committee report and
there 1 found that they did not give any reasons except that it will be
very difficult to find out the number of persons who make up the undivided
family. That is & stupendous nonsense. You are able to calculate the
reserved capital of a company. You calculate the dividend that should
bave been distributed but has not been distributed but you cannot find
.out the number of children in a joint undivided family. Is this any argu-
ment? When I read this argument, I was convinced that there was «
conspiracy against the Hindu joint family. An income-tax expert, like Mr.
Chambers, had to be brought in to produce an argument like that. You
can find out whether a man is in America, or in Rumania but you cannot
find out the children of a joint family. This very argument shows that they
have no case. Then why do you put in this clause? Is there any motive
to penalise the Hindu society on account of their political activity. I want
a straight answer,

The Homourable 8ir Nripendra Sircar: No.

Mr. Suryya Kumar Som: I do not want the reply from an Indian. T
want the answer from the Finance Member who is responsible for this
Bill.

The Honourable Sir Nripendra S8ircar: Then put the question to Mr.
Desai. He was a Member of the Select Committee.

Mr. Suryya Kumar Som: As to Mr. Desai, I can say this much; that in
a taxation matter like this we expect support from the Leader of the Oppo-
sition, the Leader of the Opposition must protect the people from harsh
taxation. My friend, Mr. Aney, told us the other day that when the last
Income-tax Bill was introduced in the Assembly, the late lamented Pandit
Motilal Nehru threw it out on the ground that he would not give a single
pie to the bureaucracy until they had become responsible. *

Mr, Bhulabhai J. Desal: It was not the Income-tax Bill. Your history
is all wrong.

An Honourable Member: It was the ¥inance Bill.

Mr. Suryya Kumar Som: It makes very little difference whether it was
the Income-tax Bill or the Finance Bill. Pandit Motilal said that he would
not give this irresponsible Government a single pie more than what is needed
for running the administration and what is strictly just and equitable.

[At this stage, Mr. President (The Honourable Sir Abdur Rehim) re-
sumed the Chair.]

With these observations, I come to the amendment. First of all I take
objection to the word ‘Hindu undivided family’, which has not been defined
in the Act. 8o far as my humble knowledge goes, as a lawyer, the words
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‘undivided family’ have been interpreted by the High Courts in different
senses with respect to different transactions but here, it has been left to-
the sweet will of the income-tax officer to treat a fam:ly as & Hindu undivid-
ed family or to treat each member separately. This is a great defect. This
could not have escaped the notice of the Treasury Benches but it has been
left purposely vague.

. Now, I come to the iniquity of this section. By this section, you take
away with the left hand what you have given with the right hand. You
have given a limit of Rs. 2,000. We don’t know what is coming next
year. Sometimes the limit was Rs. 1,000 and sometimes it was 500. At
present there is the limit of exemption to Bs. 2,000. Now you give out to
the country that you leave sufficient money in the hands of. a particular
man so that he may carry on his family, he may manage his food and cloth-
ing. That is, you will tax only the amount in excess of two thousand, but
by this section you take away that exemption. Here, if there are five
brothers in a Hindu und.wld joint family, some of the brothers’ income
may be Rs. 20 a month but the whole income may coms to three thousand
rupees. That family will be taxed on the total income, and so the brother
who is a clerk on Rs. 20 will be taxed. Practically, ninety per cent. of
Hindu society are living in joint undivided families, and you take away with
the left hand what you give with the right hand and you take away exemp-
tion from a member of a Hindu undivided family which is granted to him
by the main section. By this provision even a clerk on Rs. 10 or Rs. 20
will be taxed. Secondly, that is not 8o unjust as the next thing. Now, m a
Hindu undivided family there may be five brothers. You add up their
incomes, but at the very same moment you neglect their liabilities, their
responsibilities; each brother has probably got twelve children and he has.
got one wife if not more. Now, each brother has the responsibility of main-
taining twelve children and dependants. . .

Mr. Bhulabhai J. Desai: On a point of order, Bir, the point which my
Honourable friend is dealing with was dealt with on a motion which was
put before the House and rejected, in conmection with allowances for wife
and so many children.

Mr. Suryya Kumar Bom: That gives additional strength to my argu-
ment for doing away with this section and accepting this amendment.
Five brothers’ incomes are all added up ignoring their responsibility to-
maintain their wives and children. Sir, much of the rigour of this section
would have been mitigated if my amendment for allowance for wives and
children was accepted. Unfortunat.ely, that amendment has been rejected.
Therefore, here vou tax five brothers’ incomes without considering the res-
poniubll:t.y on all of them of maintaining a dozen children each! You add
their incomes, but you negleet their responsibilities and liabilities.

Mr, President (The Honourable Sir Abdur Rahim): All this has been:
discussed over and over again. 1t is all repetition.

Mr. Surrya Kumar Som: It has been admitted, Sir, that the tax should
be according to the capacity of the assessee.

‘Mr, President (The Honourable Sir Abdur Rehim): All .this has been
discussed during the general discussion. Theee arguments need not be re-
peated, they ought not to be repeated.
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Mr, Suryya Kumar Som: I show how harshly this will act. You add
up all the incomes of all the members and thus come to a very high figure,
and the assessment is made according to the rate applicable to that big

Mr, President (The Honourable Sir Abdur Rahim): The Honourable:
Member has already made that clear.

Mr. Suryya Kumar 8om: I am referring to the rate. Now, I submit,
€ir, what can be the reason for applying this sort of calculation only in res-
pect of the Hindu undivided family? No such arrangement has been made
with regard to the other associations or other undivided families. Why
should it be applied only to the case of the Hindu undivided family? That
is my objection, and I appeal to the Leader of the Opposition to consider
this point.

Mr. Bhulabbai J. Desai: Mr. President, I really thought that this sub-
ject did not require such heated and long discussion as it has turned out to
have done. Before I say anything I regret very much, Sir, that my
Honourable friend, who inspires so much affectionate respect, should allow
himself to believe that on any matter of taxation or otherwise we should be
led away by any idea of compromise, either in his presence or in his absence.
It is a matter of regret that my Honourable friend, Mr. Aney, ar}d those
thinking with him did not approve of the compromise. But each time when
I disagree with them it is rather uncharitable to suggest that it follows from
the fact that they did not otherwise agree with me, there is nothing I can
WY, ... . .

Mr. M. 8. Aney: I belicve in my speech I did not make any insinuation.

Mr. Bhuiabhai J. Desal: I hope 1 won't be called an un-Hindu person
by the mere fact that I take a somewhat different view of this particular
matter. Like on many previous occasions, the words *‘inequity” snd *‘in-
justice” cun be used. If they are used where they are properly uttracted
by the facts or the events, I have not the least quarrel; 1 huve used them
myself, but by merely calling a thing unjust and using a petitio principii—
starting with the thing to be proved and saying, *‘I have proved it!'—is &
logic I was warned against when I was in the intermediate stage at the
college. T entirely agrec with my Honourable friend, Mr. Aney, that this
is a matter of property. 1 may remind himn that it is on that ground and
that ground alone that when it came to a question of that part of the Bill
which dealt with divided Hindu families or partitioned Hincfu families that
the words ‘separation of the members of the family' were omitted and I sup-
ported that omission, so that my friend must rest assured that it is only
and solely un the ground of property that I am dealing with this issue. I
may tell my Honourable friend, Mr. Aney, also, that in so far as he talked
about the respect for the elder brother and the old mother, it is by reason
of the omission of the words ‘‘separation of the members o the family",
that he has gained all that he could expect. to gnin—and I do not think that
the old lady bothers as to how four khokas divided their propertieg or did
not divide their properties and carry on their business. If they all want ail
the children to live under the same roof, I have, by the support I lent—I do
not pretend that that was the reason for that—done what 1 could ; I honeat-
ly also lent my support to that sentiment. So that sentiment according to

]
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me does not come in at all. My friends may bring it in but I cannot see
how that sentiment comes into the matter. The only question is one of
property. Now I will deal with some very elementary ideas of Hindu law.
Often an appeal has been made to me and it is my duty to tell Honourable
Members what my idea of the thing is. Apart from the Privy Council deci-
sion and the weight of authority of my Honourable friend, the Leader of the
House, T may remind my friends who know Hindu law that but for the fact
that this is a different species of property, you would not have the distinc-
tion in Hindu law between a joint Hindu family and self-adquired property.
Therefore, my friends cannot ask me even on the charge of being un-Hindu
to expound wrong Hindu law. Hindu law essentially distinguishes between
joint family property and separate or self-acquired property. You will find
that in the elements of any Hindu law book that vou may care to read.
Therefore, without fear of contradiction I say that it is a verv special
species of property. It is a single, descendable, heritable asset in which
there is no individual volition and the minors gain or lose by the operations
of the adult male members of the family and the manager. It is & very
special species of property and I, for one, at all events, cannot admit that
the joint family property, under the Hindu law, is not a single entity of
property. Of course, it is expressed in different terms, more solicitous,
in a sense, and less explicable. Then, my Honourable friend quoted from
the judgment of the Privy Council. Omitting sentiment, if it is such an
unnecessary thing, then why so many of our friends continue to remain
joint? My Honourable friend Mr. Bajoria himself admitted that there
are many advantages, and that is really the real cat out of the bag. I know
of a family, a very very big family, which had five crores worth of property
and T used to ndvise them in respect of the income-tax law not to divide
notwithstanding the dissensions. But they divided and the result was that
the banking business which had behind it the credit of five crores and the
bills which were negotiated throughout this country has practically ceased
to exist. It is an astounding instance of how the joint credit enjoyed as a
result of joint property and joint liability could lead to the prosperity of the
business. If T had not allowed myself to be really convinced that this law
was good, T would not have vouched on one side or the other. I recognise
that there are good, valid, and genuine grounds why the joint family pro-
perty should be treated as a special species of single unit of property. If
they are not satisfied, 1 ask agan that my friends can partition and they
can partition without separation under the new law.

Mr, Akhil Ohandra Datta (Chittagong and Rajshahi Divisions: Non-
Mubhammadan Rural): May I ask my Honourable friend whether it applies
4P equally to Dayabhage and Mitakshara?

Mr, Bhulabhai J, Desai: T am now concerned, as far as possible, with
the amendment before the House and I do not propose to expound s parti-
cular branch of the Hindu law with which, I know, my Honourable friend
is much more familiar and probably much more learned. But let me deal
with the bulk of the properties. I may tell my Honoursble friend that,
apart from the land and other things which are jointly held, the large bulk
of the income-tax paying of joint Hindu families are trading Hindu families.
I may also tell my Honourable friend that the bulk of the trading families
are Mitakshara families to whichever species they may belorig. 1 am glad
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that my Honourable friend, Mr. Bajoria, also agrees that thé butk of them
are Mitakshara families. So, let me deal with my Honourable friend, Mr.
Aney, because he appealed to me that I was sitting mum and had not ex-
plained the matter.

Mr. M. 8, Aney: I never meant any insinuation. The Honourable
Member was mum, it is true, but I did not give any reason for his being
mum, ’ )

Mr. Bhulabhai J. Desai: My Honourable friend, Mr. Aney, is beyond
all malice; that I would tell him, But I thought he would, at sll events,
compel me and make me say some words and I did not say snything,
he might think that perhaps I had no answer. It is only for that reason
that I am speaking. To continue my argument and I shall be very brief.
I wish to justify my position. My nourable friend “also thought that a
joint family business is & descendable asset. Now, look at the amendment
as my Honourable friend would have it. Let us see how much wouh‘!
escape apart from the fact whether the treasury wants it or not. He says:

“Provided however that in the case of a Hindu undivided family, the tax p;!y&‘b};
on the total income shall be computed as the aggregate of taxes payable by its indivi-
- dual adult male members."

Now, I know many cases in which there may be four brothers, three of
whom die and leave infant sons and the fourth brother is the only adult
member. Does my Honourable friend seriously suggest to this House that
it is equitable that one-fifth of-the tax should be paid by the undivided
family? That would be the result of this amendment.

Babu Baijnath Bajoria: On a point of personal explanation, Bir. As
was pointed out by the Leader of the House and later on explained by my
Leader, the Honourable Mr. Aney, if the wording of the amendment is
ambiguous or faulty, we are prepared to make verbal alterations, but the
intention is clear, namely, that the aggregate income is to be divided by

the number of adult persons and then the rate will be applicable to that
income. That is all we want.

Mr. Bhulabhai J. Desai: We come back to the same point. It is no
use telling me that. I am giving him an instance in which no amount of
change will make any difference. If there is one adult member in one
branch and minor members in the other three hranches, where do you get
that from this amendment? It is one of the most extraordinary plea that
was put forward under cover of an amendment which cannot possibly be
justified under any circumstances whatsoever. Here is the amendment
which says that if there is one adult member in the five branches and the
others are minors, they can pay one-fifth of the tax and the total income
shall be in the name of the adult member as if he had been separated.

Mr, M, 8. Aney: He wants the co-operation of the Honourable the

Leader of the Opposition in framing it properly in case he agrees with the
principle.

Mr. Bhulabhal J. Desai: But the principle cannot exist if there are no
adults in the other branches. It would lead to absurd results. It is incap-
oble of a reasonable alteration according to my humble judgment. Now,
supposing there are no adults in three other branches of the family, what is:
going to happen?
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Babu Baljnath Bajoria: The tax will be on the aggregate income.

Mr. Bhulabhai J. Desai: Tt is the rate that I am discussing. The re-
maming adult should pay only one-fifth of the tax. That is what I am
seriously asked to support in the name of being a Hindu and on the penalty
-of not being a Hindu. I am Hindu enough to understand that the juint
family property is a single asset and is not divisible until it is divided, that
is to say, according to Hindu law, by partition. Supposing there are no
adults, what is to happen? Then there is no rate applicahle and therefor:
thorc will be no tax. What my Honourable friend wants is o divide a joint
Hindu family inta minors or adults whatever may be the case and then
divide the income into as many parts and then put them together and then
find out what rate is applicable to it. That is what he wants. What he
‘wants is the rate applicable to each one-fifth and then collect it together
and take it as if it was paid by the joint Hindu family. My Honourable
friend is wrong in the conception of the Hindu law and is equally wrong in
this case of the conception of equity. I do really think that a person or a
group of persons who enjoy reputation, credit and advantage as the result
-of joint property should also bear a joint and aggregate burden of it. My
Honourable friend, T think, is pleading wrongly in trying to say asif there
‘was any question of Hindu or non-Hindu involved in this matter. That is”
the only charge which T want to acquit myself of, that if I take this view,
it is'not because I have in my heart any the less interest of the Hindu
‘where any such interests require proper protection and therefore so far as
1 am concerned, I entirely oppose this amendment on the grounds I have
-stated.

Some Honourable Members: The question may now be put.

Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That the question be now put.” )
The motion was adopted.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

““That clause 3 of the Bill, he re-numbered as sub-clause (1) of clause 3, and, after
:this sub-clause, the following new sub-clause be inserted, namely :

'(#) That the following proviso shall be added to section 3 of the said Act:

“Provided however that in the case of a Hindu undivided family, the tax pay-
able on the total income shall be computed as the aggregate of taxes
paysble by ite individual adult male members as if such members have

(1]

soparated and been taxed accordingly’.

The motion was negatived.

Mr. President (The Honourable Sir Abdur Rehim): The question is:
«Phat clause 3 stand part of the Bill.”

The motion was adopted.
Clause 8 was added to the Bill.

Mr, President (The Honourable S8ir Abdur Rahim): The quéestion is:
-'That clause 2 stand part of the BilL"
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Maulvi Abdur Rasheed Chaudbury (Assam' Muhammadan): Sir, T beg
0 move:

"“That in sub-clause (&) of clause 2 of the Bill, sub-clause (a) of the proposed clause
(64) be cmitted.”

Bir, this definition of dividend has apparently been put in on the recom-
mendation of the Select Committee. 'This is one of the cases in which the
recommendation of the Select Committee has no bearing on the conditions
obtaining in this country. It is an age long practice in this country that
traders generally begin with small capital and then gradually improve by
accumulating profits in good years, so as to stabilise the business or to
provide for emergency in bad times. It is also the ordinary practice that
capital is very shy in this country, and, by capitalising income, the
companies, in the shape of bonus shares or debentures, or whatever they
might be called, keep their business expanded. Now, Sir, this capitalised
income, according to the existing law, is a receipt and is free from ineome.
Now, by this definition of ‘‘dividend’’ the whole aspect is going to be
changed, and, instead of considering it as capital receipt free from income-
tax, it is now going to be treated as profit liable to income-tax.

Mr. President (The Honourable Sir Abdur Rahim): Have not these
questions been decided by implication by the House already?

Mr. M. S. Aney: No, Sir. The definitions have not been decided.

Mr, President (The Honourable Sir Abdur Rahim): Whether these have
to be taxed or not?

Mr, 8. P. Ohambers: This definition itself is of some importance apart
from other clauses.

Maunlvi Abdur Rasheed Ohaudhury: Now, Sir, a verv great change is
going to be effected so far as capitalising of income is concerned. At
present, as I said, this is considered a receipt free from income-tax, and
hereafter it is going to be treated us profit liable to income-tax. Sir, this
will affect the development of our industries. The Government render no
help towards the development of our industrial resources, and whenever
we try to stand on our legs, so far as industries are concerned, they try to
interfere with us by taxing us this wav and that way, so that we mav not
make any headway in trade and industry. What is the reason for this
topsy-turvy change in the matter? Thev sav that some are in the habit
of tax dodging. If a few do this, why should others he penalised for it?
Granting that some are natural tax dodgers, this provision should not have
been introduced. The administrators themselves are in the habit of
dodging taxes, and it is no wonder that some people at least follow this
example and dodge taxes. For the fault of a few, why are vou penalising
all? Nowadays, we hear a great deal about the persecution of the Jews
by the Germans. It was for the fault of a single young youth, who shot
Von Rath, a German ambassador. But what do the Government of India
do? For the fault of a few firms, thev are going to penalise the entire

. oountry, and this is much worse than the persecution of Jews by Germans.

Then, Sir, tax dodging has been going on for years. When the Govern-
ment of India were in the height of their power, they were not able to do
anything to stop this. How can they dream of stopping it, now that their
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power is vanishing? I submit, Sir, if this definition is accepted, it is..
going to hurt the industries to a great extent. I admit that the definition
has been made a little better in the Select Committee, but the objection-
able feature in which capital receipt is going to be made profit liable to
taxation, that objection still remains. I think, Sir, the House will
consider this and will not make this capital receipt a profit so as to do -
harm to the industry of the country. Sir, T move.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

‘‘That in sab-clause () of clause 2 of the Bill, sub-clause (a) of the. proposed clause:
(64) be omitted.” ) '

The motion was negatived.

Maulvi Abdur Rasheed Chaudhury: Sir, T beg to move:

“That in sub-clause (b) of clause 2 of the Bill, in sub-clause (b) of the proposed:
clause (64), after the words ‘accumulated profits’ the words ‘of not more than three
years arising after the passing of this Act’ be inserted.”

This is a very simple amendment. What I want is that this &ot should
not be given retrospective effect, and that accumulated profits should be:
considered only for three years for the purpose of income-tax assessment.

T take three years, because, as regards claims of individuals, that is the
period of limitation as lawyers say. Here also I want it to be three years,
and ‘I do not want to give retrospective effect to the Bill, i.e., after the
passing of the Bill the accumulated income of three vears will be taken
into consideration in assessing the accumulated income. Sir, T move.

Mr. President (The Honourahle Sir Ahdur Rahim): The question is:

“That in sub-clause (&) of clause 2 of the Bill, in sub-clause (b) of the proposed
clause (64), after the words ‘accumulated profits’ the words ‘of not more than three:
years arising after the passing of this Act’ be inserted.’’ :

The motion was negatived.

Dr. P, N. Banerjea: Sir, I beg to move:
““That in sub-clause () of clause 2 of the Bill, to sub-clause () of the proposed clause
(64), the following proviso be added :

‘Provided that both in cases (a) and (4) dividend shall not include any distribu-
tion by a public company of profits prior to 1st April, 1938, already
capitalised’.”

The object is to prevent retrospective effect being given to this clause.
It is a general principle of legislation that retrospective effect is not given to
any of the provisions contamed in o particular law, and, in view of that
general principle, 1 urge that this amendment should be accepted by the
House. Sir, I move.

Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That in sub-clause (0) of clause 2 of the Bill, to sub-clause (b) of the proposed clause
(64), the following proviso be added :

‘Provided that both in cases (a) and (b) dividend shal} not include any distribu-
tion by a public company of profits prior to 1st April, 1938, elready
capitalised’.”

The motion was negatived.
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Dr. P. N. Banerjea: Sir, 1 beg to move:

- “That in sub-clause (b) of clause 2 of the Bill, to sub-clause (c) of the proposed
clause (64), the following further proviso be added :

‘Provided further that no portion of the profits that accrued or arose or were
received by the company before the 1st of April 1838 shall be so included’."”

Here, again, 1 want to prevent retrospective effect being given to the
provisions of this Bill. Sir, T move.

Mr. President (The Ionournble Sir Abdur Rahim): The question is:

“'That in sub-clause (h) of clause 2 of the Bill, to sub-clause (¢} of the proposed
clause (64), the following further proviso he added : P

‘Provided further that no portion of the profits that accrued or arose or were
received by the company before the 1st of April 1838 shall be so included .”

The motion was negatived.

Dr, P. N. Banerjea: Sir, I beg to move:

“'That in sub-clause (#) of clause 2 of the Bill, in sub-clause (d) of the proposed
clause (64), for the figures ‘1833’ the figures ‘1938’ be substituted ."

Here, again, my object is to prevent retrospective effect being given to
the provisions of this Bill. Sir, 1 move.

Mr, President (T'he lunourable Sir Abdur Rahim): The question is:

“That in sub-clanse (b) of clause 2 of the Bill, in sub-clause /d) of the proposed
clause (64), for the figures ‘1833’ the figures ‘1838’ bc substituted .

The motion was negatived.

Mr. H. 8, Town: 8ir, with your permission, T should like to make a
small modification in the amendment—substituting ‘‘cash’’ for ‘‘adequate
consideration’’. 8ir, I move:

“That in sub-clause (b) of clause 2 of the Bill, to the proposed clause (64), the
following proviso be added :

‘Provided that ‘dividend’ does not include a distribution in respect of any share
issued for cash which is not entitled in the event of liquidation to partici-
pate in the surplus assets, when such distribution is made in acco

with paragraphs (¢) and (d) of this sub-section’.

Part (d) of this sub-section makes it clear that if a company has
undistributed accumulated profits it cannot distribute ordinary capital and
retain its profits: that of rourse is perfectly just; but the preference shares
in & company have no right to participate in those undistributed profits:
they are only entitled in the event of liquidation to get their own capital
value back; and we consider there should be a distinction drawn between
the ordinarv share and the preference share which is not entitled in the
event of liquidation to participate in anv of the surplus profits. 8ir, I
move.

Mr. President (The Honourable S8ir Abdur 'R-ah.irn}: Amendment

moved :

““That in sub-clause ‘55] of clanse 2 of the Bill, to the proposed clause (64), the

following proviso be added : .
‘Provided that ‘dividend’ does not include & distribution in respect of any share
issued for cash which is not entitled in the event of liquidation to partici-
pate in the surplus assets, when such distribution is made in accordance

with paragraphs (c) and (d) of this sub-section’.” ] "

|
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Mr. 8. P, Obambers: Sir, as I understand it from the Honoursble
Member s speech, his intention is to exclude from the definition of dividend
all distributions in this form which are really distributions of shares which
have been issued for cash of the sume value, but, the exact expression used
in the proviso is not very happyv because the word cush may mean of course
one anna or one rupee for a large number of shares, and I feel that the
original definition is such that it can only apply to distributions which are
out of profits and cannot strictlv apply to a distribution of shares for full
consideration. It is very difficult to cet a form of words which would
cover what the Honournble Member wants, beeause it he said ‘adequate
consideration’ then of course the giving up of the right to receive a
dividend is adequate consideration; and there again the matter is not quite
clear and would leave a loophole. 1In the circumstances I feel that the
amendment can be accepted in principle subjeet to this, that in the Couneil
of State, if these words appear to be ton wide and if they do more than
what the Honourable Member clearly intends. T reserve the richt there to
make an amendment to make it quite clear that what is intended is only
that shares issued for full cash consideration and not for one anna or two
annas are let out. As the wording stands it would cover that. I aceept
the amendment. -

Mr. Bhulabhai J. Desai: Sir. T oppose this, unless the words are
introduced now—*‘full cash consideration’’.

My, 8. P. Chambers: Yes.

Mr. President (The Honourable Sir Ahdur Rahim): The question is:
“That in sub-clause () of clanse 2 of the Bill, to the proposed clause {§4), the
following proviso be added : :

‘Provided that 'dividend’ does not include a distribution in respect of any share
issued for full cash consideration which is not entitled in the event of liqui-
dation to participate in the surplus assets, when such distribution is made
in accordance with paragraphs (c) and (4) of this sub-section’.”

The motion was adopted.

Mr. Manu Subedar (Indian Merchants’ Chamber and Bureau: Indian
Commeree): Bir, I move:
““That in sub-clause (b} of clause 2 of the Bill, to the proposed clause (54), the
following Ezxplanation be added :
‘Bzplanation.—The words ‘accumulated profits’ wherever they occur in this sec-

oy

tion shall not include ‘capital profit’.

This is income-tax law, and the intention is that at no time in no form
should capital be taxed. Sir, I move. .

Mr. President (The Honourable Sir Abdur Rahim): Amendment
moved : .

““That in sub-clause (b) of clause 2 of the Bill, to the proposed clause (64), the
following Ezplanation be added : .

‘Ezplanation.—The words ‘sccumulated profita’ wherever they occur in this sec-
. tion shull not include ‘capital profit’.”

‘Mr. 8. P, Chambers: 8ir, I have no objection to this amendment.
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Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That in sub-clause (b) of clause 2 of the Bill, to the proposed clause (64), the
following Ezplanation be added : T
‘Explanation.—The words ‘accumulated profits’ wherever they occur in this sec-
tion shall not include ‘capital profit’.”
'The motion was adopted.

Mr. 8. P. Chambers: Sir, I move:

“That for part (iif) of sub-clause (e) of clause 2 of the Bill, the following be
substituted :
‘(iii) after sub-clause () the following shall be added, namely :
‘or

_ (¢) where a business, profession or vocation has been newly set up in the
financial year preceding the year of assessment, the period from the date
of the setting up of the business, profession or vocation to the 31st day of
March next following or to the last day of the period determined under
sub-clause (&), or, if the accounts of the assessee are made up to some
other date than the 3lst day of March, then, at the option of the
assessee, the® period from the date of the setting up of the business, pro-
fession or vocation to such other date :

Provided that when such other date does not fall between the setting up "of the

business, profession or vocation and either the next following 31st day of
Murch or the last day of the period determined under sub-clause (6), it
shall be deemed that there is no previous year; and

when the wssscssee is 8 partner in a firm, ‘previous year’ in respect of his share

of the income, profits and gains of the firm means the previous year as
deiaerminad for the assessment of the income, profits and gains of the firm ;'
.n "

The principal alteration is the addition in the 4th and 5th lines of the
words “‘or to the last day of the period determined under sub-clause (b)'’
after the words ‘‘81st day of March”. The intention of this is to provide
for the case of any particular community which has a practice of makimfl
up accounts to some day near the 81st March, it may be the 5th or 6t
of April, and that is for the purposes of the Act treated as the same as the
81st March; and it is necessary to make the provision in this sub-clause
to correspond to the provision in sub-clause (b).  Sir, [ move.

Mr. President (The Honourahle Sir Abdur Rahim): The question is:
“That for part (iii) of sub-clause (¢) of clause 2 of the Bill, the following be
substituted :

‘(1i1) after sub-clause (b) the following shall be added, namely :

‘or

{c) where & business, profession or vocation has been newly set up in the
financial year preceding the year of assessment, the period from the date
of the setting up of the business, profession or vocation to the 3lst day of
March next following or to the last day of the period determined under
sub-clause (b), or, if the accounts of the assessee are made up to some
other date than the 31st day of March, then, at the option of the
assessee, the period from the date of the setting up of the business, pro-
fession or vocation to such other date :

Provided that when such other date does not fall between the setting up of the

business, profession or vocation and either the next following Slst day of
March or the last day of the period determined under sub-clause (&), it
shall be deemed that there is no previous year; and

when the assessee is & partner in a firm, ‘previous year' in respect of his share

of the income, profits and gaina of the firm means the previous year as
determined for the assessment of the income, profitsa and gains of the firm;'
mdl "

The motion was adopted. .
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Dr. P. N. Banerjea: Sir, 1 move:

“That in sub-clause (f) of clause 2 of the Bill, after the words ‘shall be substitated’,
occarring in the sixth line, the following be inserted :

‘before the word ‘and’ occurring at the end, the words ‘less any interest or charge
payable out of one's income under any of the heads taxable under the Act
and not specifically provided for in the computation of income under any
head’ shall be inserted,’.”

The amendment speaks for itself. 1 move.

Mr. President (The Honourable Sir Abdur Rahim) A The question is:

“That in sub-clause (f) of clause 2 of the Bill, after the words ‘shall be substituted’,
occurring in the sixth line, the following be inserted :

‘before the word ‘and’ occurring at the end, the words ‘less any interest or charge
payable out of one’s income under any of the heads taxable under the Act
and not specifically provided for in the computation of income under any
head’ shall be inserted,’.”

The motion was negatived.

Mr. K. Santhanam: Sir, T move:

“That in sub-clause (f) of clause 2 of the Bill, the words ‘if arising, accruing or
received in British India’ be omitted, and after the word ‘income’, occurring in tllzo. last
line, the words ‘if the assessee were a person ordinarily resident in British India’ be
inserted.”’

My main reason for changing this definition is, that as the definition
stands as it is, the total world income will not include agricultm:al income
arising outside India. Therefore, instend of transposing the _income to
India, by my amendment the entire world income will automatically come
in and all the allowances will apply.

Mr. President (The Honourable Sir Abdur Rahim): Amendment
moved :

“That in sub-clause (f) of clause 2 of the Bill, the words ‘if arising, accruing or
received in British India’ be omitted, and after the word ‘income’, occurring in the
last line, the words ‘if the assessec werc a person ordinarily resident in British India’
be inserted.” .

Mr. 8. P. Ohambers: Government have no objection to offer it.

Mr. Presldent (The Honourable Sir Abdur Rahim): The question is:

“That in sub-clause .(f) of clause 2 of the Bill, the words 'if arising, accruing o1
received in British India’ be omitted, and after the word 'income’, occurring in the
last line, Ehe words ‘if the assessee were a person ordinarily resident in British India’
be inserted.’

The motion was adopted.

Mr. Akhil Chandra Datta: Sir, T move:

“That after sub-clause (f) of clause 2 of the Bill, the following new sub-clause be
inserted : :

‘(g) after clause [15]. the following new clause shall be added, namely :

‘(17) 'Hindu undivided family’ means a Hindu coparcenary and not a Hindu
joint family in the wider sense of several members living together,
irrespective of the existence -or non-existence of &Ny coparcenary
property".”
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Sir, like other Members of this liouse, I am equally anxious to finish
the whole thing today, and, therefore, I shall be very brief. In fact, 1
shall merely state the question inwoived in this amendment. We have
been talking about undivided Hindu family, but the whole question is,
what is an undivided Hindw family? There is an acute controversy in
the courts as to what an undivided Hindu fumily is within the meaning of
the Indian Income-tex Act. 8ir, different courts have taken different
views. Some courts have held that it is interchangeable with a Hindu
co-parcenary, that is a family composed of members who have co-parcenary
interest, while other courts have held that it means o joint family in a
wider sense consisting of several members living together irrespective of the
existence or non-existence of any legal rights to property. The Calcutta
High Court has taken one view, the Lahore and other High Courts have
token a different view on this question. The time-honoured practice has
heen, and it is a very good practice,—that if in actual working of any Act,
any particular provision is found to be susceptible of different interpreta-
tions, and if conflicting interpretations are put by different courts, then
there were two yiews held by different High Courts, and if those decisions
were eapable of different interpretutions, when the next opportunity occurs
for.amending the measure, then all doubts are set at rest by giving a clear
expression to the intention of the Legislature. The object of my' amend-
ment is to set at rest that controversy. This particular amendment is
based upon the decision of the Calcutta High Court reported in 40,
Caleutta Weckly Notes, at page 517. T wish T could develop the point......

Mr. M. S. Aney: You betler read out the extract,

Mr. Akhil Chandra Datta: Vory well.  This is the head note of that
ruling:

* ‘Hindu undivided family’ in the Income-tax Act means a Hindu co-parcenary and
not a Hindu joint family in the wider sense of several members living together, irrespect-
ive of the cxistence or non-existence of any co-parcenary property.”

According to this decision a Hindu undivided family withi .
ing of the Indian Income-tax Act means only a Mitakshaia und;:idt:tie f?ﬁﬁn
There are other courts which hold that it includes both Mitakshara, sn{i
Daryabhuga families.  Therefore, it is absolutely necessary that, all contro-
versy should be set at rest by clearly defining the intention of the Legis-
lature as to what is meant. The Honourable the Leader of Opposition
opposed the amendment of my friend, Mr. Bajoria, and advanced certain
arguments in support of his contention. T asked him if those arguments
apply at all to Dayabhaga families. But he did not attempt any answer
He has avoided the real issue. 8o far ns the opinion of the onoumble;
the Leader of the House is concerned, he confined himself to a certain
passage which is applicable exclusively to the Mitskshara family The
real test is this.  Are the shares definite and asserted? That is the
foundation of the whole principle. ~ With regard to the Dayabhage famil
ab all events, the shares are always definite.  The principle of separs{é
assessment when the shares are definite and ascertainable has alread
been n_dopt.efi. That is a practice which we have adopted even in t.hiz
amending Bill with regard to income from property. That is to be found
in clause 9(c). My contention is that the principle which has been adopted

with regard to one class of income, namely, incom
be extended to all classes of income. Sir.yI mov: from property, should
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Mr. President (The Honourable Sir Abdur Rahim): Amendment moved:

. “That after subtlause (f) of clause 2 of the Bill, the following new sub-clause be
inserted : v
‘(g) after clause (16) the following new clause shall be added, namely :
‘(17) 'Hindu undivided family’ means a Hindu coparcenary and not s Hindu
joint family in the wider sense of several members living together,
irrespective of the existence or npon-existence of any coparcenary

property”.”

Mr, J. ¥. Bheehy: Sir, I beg to oppose it. In so far as the Courts have
given different decisions on this question, I think it should be left to the
Privy Council to decide finally what a Hindu undivided family means.

Mr. M. 8. Aney: Sir, in view of the reply just given by the Honourable
Member, I think it is necessary for me to make a few observations. Now
they know that there have been different decisions in respect of the defini-
tion of a Hindu undivided family in different ways by different High Courts,
and when that fact is admitted, and the term ‘‘Hindu undivided family’’
has to be used throughout this Act, it is very necessany that the Act®
should make it clear as to what is exactly meant by the term ‘‘Hindu
undivided family’’. My Honourable friend said that it is for the Privy
Council to decide. You are here to make law, not to leave doubts or
room for doubt and litigation to be ultimately decided by the Privy Council.
I am sure that the particular questions raised by my Honourable friend,
Mr. Akhil Chandra Datta, are not within the province of my Honourable
friend, Mr. Sheehy; they are more or less questions of a legal nature.
He could have very well referred the matter to the Honourable the Law
Member for reply. But instead of doing that, he wants to gag discussion
and give no opportunity to the House for any explanation from him, but
he merely says, ‘‘'I oppose it'’. That is not the way, the responsible
way of dealing with an amendment like this. I expect that some respon-
gible Member from the Treasury Benches will take the trouble and meet
the objections which have been raisd by my Honourable friend, Mr. Datta.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

“That after sub-clause (f) of clause 2 of the Bill, the following new sub-clause be
imserted :
‘(g) after clause (I6) the following new clause shall be added, namely :

‘(17) ‘Hindu undivided family’ means a Hindu corammry and not a Hindn
joint family in the wider sense of several members living together,
irrespective of the existence or non-existence of any coparcenary

property’.”
The motion was negatived.
Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That clause 2, as amended, stand part of the Bill.”
The motion was adopted.
Clause 2, as amended, was added to the Bill.
Clause 1 was added to the Bill.

Mr. J. P. Sheehy: I move:
“That nfter clanse 1 of the Bill, the heading ‘Part I' be inserted.”

Tldr is eonsequential on the insertion of Part II.
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Mr. President (The Honourable Sir Abdur Rahim): The question is:
“That after clause 1 of the Bill, the heading ‘Part I" be inserted.”

The motion was adopted.

Heading ‘‘Part 1'' was added to the Bill.

The Title and the Preamble were added to the Bill.

Mr. J. F. Sheehy: Sir, ] move:
“That the Bill, as amended, be passed.”

Mr. Pregident (The Honourable 8ir Abdur Rahim): Motion moved:

“That the Bill, as amended, be passed.”’

Mr. Bhulabhai J. Desai: Mr. President, I have very little to say in
support of the motion that hus now been made hefore the House. I only
rise because of the cordiality with which almost every Member of the House
regards the efforts we made—whether partially or wholly suceessful is not
irrelevant at this stage. When I was speaking here two days ago in
attempting to explain the position of myself and my Honourable friend,
Mr. Jinnah, as regards clause 4A, T récounted as briefly ae I could the
different gains and losses arising out of this Bill, and it is not my desire
to repeat any part of that speech over again. I read this morning an
article by an esteemed correspondent. in the Hindust'n Times taking stock
of the Income-tax Bill as it stands now, including the suggested comnromise
in it. Tt is suggested there that, though the improvement is umdoubtedly
good and material, we might have waited for some future date, rejected
clause 4 and allowed the Bill not. to die a natural death but to be strangled
by the author. The onlv feeling T had which T wish to express to the
House is this. As my Honourable friend, Mr. Aney, said in connection
with a clause irrespective of ‘all hopes and fears. it may be some time before
it is possible to get an amending Act of « fiscal measure of this character,
and to wait for some future event in order that the Act, at least in some
respects, may he improved—it did not commend itself as a verv wise step
to take. 8o that, under the circumstances foreced upon us bv the Govern-
ment of India Act and under the circumstances of the actual position in
which we stood vis-a-vis ourselves and the Finance Member who in‘rodured
the Bill, T venture to say that the Act as it now stands is certainly hetter
not merely from the point of tax gathering but also from the noint of view
of the nssessee. It is a hold thing to sav. but T venture to sav it hecause,
while undoubtedlv the Btate would be ahle to collect a large amount of
tex, from the point of view of the assessee there are features which are of
very great value. At least, so far as the honest nssessee is concerned, he
will, according to mv humble judgment, get a fairer and squarer deal in
future than at all events he believed he hitherto got, for in life there
is no such thing as absolute justice but a feeling that justice has been
done. T am able to say that the imnrovement in the Bill ax reeards
tribunal is n matter on which T feel that we can lav a certain amount of
stress with a feeling of satisfaction. As recards the denrivation of the
powers of the executive for all nractical purnoses to treat the Aect as if it
did not exist, I have already addressed myself. There are features of the
Bill in the matter of the improved basis of taxation of life insuramee com-

panies which are noteworthy. There are other gaine which are .purely
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financial and, if in urriving at the conclusion at which the House has done,
it might appear to any oue that his or his class interest has borne a
severe burden, severer than before, he would probably be able to feel when
he contemplates a little more coolly and in a more disinterested and un-
selfish atmosphere after he goes out of this House, and thinks of the extent
to which he will contribute to the resources of the State, he may perhaps
have wished to do less but he is not unjustly doing more.

There is another thing which I would like to say to thoke of my friends
here who advocated different points of view that it was farthest from me or
those who are associated with me that their points of view should be dis-
regarded. But in a representative Assembly if the result is that you do not
and cannot see eye to eye with each other and the necessary and inevitable
consequence is that you cannot get the vote on onc side, I think it is unjust
to believe that that defeat is the consequence of unything else than the
result of the popular opinion itself. If there ure others who have  differed
from us, I trust that they will extend to us the credit that their failure was
not the result of any unjust action on the part of the majority. I give
them the eredit of pressing their point of view and it may well be that if
the House had otherwise been constituted, they might have still have
sutceeded but there is one thing I would like to say on what is called the
accrual basis and that is this, that from the commencement of the introdue-
tion of this Bill I have considered this matter as deeply and anxiously as
those of my friends who are unable to agree with me on it and giving it
the best consideration, the only way we can judge an issue of this kind is
not as if we wer? carrying on a no-tax campaign or carrying on a war of
independence on this basis of non-payment of taxes. If the war of American
Independence arose of no tax without representation, I fully appreciate it
and I wish to assure my Honourable friend, Mr. Aney, that it is one thing
to say: ‘I will pay no tax to a Government which is not acting according to
my wishes and the actions of which I cannot mould to what I think is right’.
Tt is a very different thing altogether to say whether A or B, a subject of
the State, will either remain exempt or will pay u particular tax on a parti-
cular basis and it is that distinction alone which I had in mind and not to
regard it as a matter of constitutional propriety or impropriety. It is for
that reason and that alone that I considered this matter as one merely of a
balance of loss and gain. It has been suggested that there are others who
ought to have paid and who have escaped. The law can do no more than
prescribe the conditions that ought to exist and appeal to one’s mind and
attract within its scope those who, they think, should pay a tax on a parti-
cular basis and T am the last person to believe that any loyal subject here
would simply set about devising means in order to evade a tax which has
been passed by this Legislature. I believe that those who opposed clause 4
as those who supported it are now unanimously of the view that once 1t
becomes law, it will be obeyed and carried out in a spirit of perfect inte-
grity. I do not wish to judge the results of this Bill from a possibility of its
failure by way of evasion, meaning legal evasion or avoidance. T rather
‘wenture to think that those who have hitherto not been within its secope
will as cheerfully contribute their share as defined by this Act as they
escaped it in times past and it is in a feeling of trustfulness, which is the
hasis of all human negotiations, that this measure must be carried out.
There are larger affairs of life where people of different views may come to
the same conclusion and enter into pacts not intended to be obeyed but I
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belong to an ordinary sphere of life and in that sphere my ambition has
always been that even at the risk of being deceived I would rather trust and,
thereby, hope to get trust than each time believe that the opponent is always
very alert to take something out of you while you are not watchful enough.
It is in that spirit that 1 have approached the questions which were the
subjects of discussion.
There is another matter which I should like also to explain and it is
_— this. If ever my colleagues or any Member of this
T House appeaied to me on a particular point, I
attempted to judge it as an ordinary humble citizen in this country. If I
felt that as a national of this country a particular thing is right and ought to
be done, 1 never hesitated to support it, even at the risk of incurring a little:
personal temporary displeasure. I have no doubt that in all these matters
each individual will regard it as an issue as if the rest of the world did not
exist. That is not the way in which those of us who put public life before
private life can ever afford to judge the results either of legislation or publio
acts. It is perfectly right and it is perfectly necessary that each point of
view should be pressed to its understanding but once it is understood and
weighed, a stage is reached where there is such a thing as an honourable
submission and it is in that feeling we have judged all issues, as citizens of
this country and as the representatives of the citizens of this country. There
is no question of dealing with it on what may be called party lines except:
in the sense that no body of men or organisation can act usefully unless
they pool their wisdom and their judgment but when a decision is reached
they act like one man. In that sense, there is nothing acrimonious or wrong
in what may be called the party spirit. We are not voting for the wrong
knowing it to be wrong, merely because I wish to disaffirm what my oppo-
nent wishes to affirm. I can, therefore, assure the House that the labours
so far as this Bill is concerned involved more strain on us than on some
others, on account of the work that we had to put in in the Seleet Com-
mittee and I will also say this that my Honourable friend, Sir James Grigg,
and his colleagues have, in so far as statements of facts or their knowledge
and experience are concerned, not grudged their time and have never
consciously said anything which they did not believe to be fully right and
never concealed anything which might lead to an opposite judgment. We
differed from them and my Honourable friend whom I am sorry to miss
today. He came to the House with a closed mind on two issues. On one
of them at all events he has opened not only his mind but even his consti-
tutional position. As regards the other, section 49, that still stands. T
hope some day the time will come when my Honourable friends ‘who benefit
by it and I will negotiate on a more equal basis and come to a more equi-
table and just decision. Today they stand protected and hedged and as I
said & few days ago, on the discussion of clause 4(a), I appeal to them again
that the greatest strength of any trader and, in particular, the British trader
in Indin, lies in earning the good-will of the Indian people and their re-
presentatives rather than in Parliamentary statutes. Protection may be
given. Goods may be allowed to come in but remember ultimately it is
the people who will have to buy the goods. 8o, the mere freedom to trade
is not enough unless you cultivate the good-will of the people with whom
you propose to trade.
I acknowledge handsomely the way in which my friend, the Leader of
the European Group, and his colleagues have accepted the change which
they themselves opposed. I do not fail to recognise their generosity and
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the way in which they have dealt with the matter, for they have recognised
at the back of it all that it is in this country that they have got to make
their fortune. I remember, as they must also remember, the answer that
wus given by Mr. Ramsay Macdonald to a deputation of Lancashire that
waited upon him. It says: ‘““we can do evervthing for you, but we cannot
go the length of billeting a soldier on every Indian to buy a quarter inch of
your cloth’’. It is an answer which carries a great ‘esson to all my Honour-
able friends in this House—both the Buropean (iroup and those Europeans
even who belong to the Treasury 1enches. It must be remembered that
when a nation wakes up, no amount of legal and constitutional safeguards
will ever continue your business, and the time has now come when we must
begin to understand them, and, therefore, notwithstanding the. fact that the
request I made for sanction to re-open clause 45 of the Bill, about double
taxation relief, was refused by His Excel’ency the Governor General in his
discretion, I may tell my Honourable friends that I am not doing 8o in any
spirit of unpleasantness or bitterness. T accept that as the exercise of a
privilege conferred by an Act of Parliament, but T also wish to remind my
Honourahle friends and those for whom and in whose interest thot ban was
not litted that our better understanding, our better good-will and the recogmi-
tion of the ultimate foundation that you cannot trade in a land without the
people of that country wanting to buy from you, will go a long way. Sir, I
have many unpleasant and manv poignant memories which T do not wish to
put forward here but T will say this, that notwithstanding my disappointment
that the request was not granted. on the whole 1 feel satisfied that the Gov-
ernment and those in charge of the Bill accented our co-operation, that we
ascepted theirs in a spirit of perfect friendship, and that it is as a result of
that that this Bill, if passed in the other #ouse. will become the income-
tax law here,

One word more, Sir, and that is that T wish to reciprocate the compli-
ment which my Honourable friend—who i absent herc—the Finance
Member paid to me. Tt is true that by training and experience I have a
little more acquaintance with the branch of the subject on which we were
ongaged but it was up to me, if T possessed that experience or that know-
ledge, to use it, not merely for the purpose of those who are shouldering the
responsibility of the Bill but for the purpose of putting the law on as good @
footing as was possible to do within the limits of our powers and responsibi-
lities. I, therefore, claim no more credit than any other Member of the
House for it, but none-the-less as he cordially paid me a comnliment, 1
fecipracate this, as he himself acknowledged, that he curbed his usual
temper, il temper, bad temper, short temper, but. what is. more, that
during the discussions, as soon as we began to see eve to eve with each
other, or a8 soon as we began to explore whether we could see eye to eye
with ench other, our relations became different, our discussions became full,
¢andid and honourable, and from that point of view, 8ir, T am able to con-
gratulate those who have succeeded, by dint of exceptional circumstances,
in raving what might otherwise have been a disaster from their point of view
at all events,—killing the very child before it cou’d be got into a condition of
fespiratian. T, therefore, congratulate my Honourable friend, 8ir James
Gvigg. who is otherwise childless, that he will now hug this one to his breast
and that he will have the satisfaction of having lived and ornhaned this child
which T hope ‘will now be adopted by his snceessor and worked in the spirit
in' which this Honse hag genevously hssisted in bringing it into exintenoce.
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Mr. President (The Honourable Sir Abdur Rahim): Sir Muhammad
Yamin Khan,

(Cries of ““We cannot sit any more’’, **Adjourn’’.)

Mr. President (The Honourable Sir Abdur Rehim): The Chair thought it
was the desire of the House to sit late . .

Voices: No, Sir.

The Honourable Sir Nripendra Sircar (Leader of the House): Will you
allow me, Sir, to make a statement? From the statement I made yester-
day it was ciear that there were only two more things before the House,—
the conclusion of the third reading on the Income-tux Bill and the other Bill
which I may shortly call the Wheat Bill, and I am asking, the view of the
House, as to which one of two courses might be adopted so as to be sure that
we may not have to meet on Tuesday. I do not think anybody wants to
do that if it can be helped. I am suggesting, without expressing my prefer-
ence for either course, that either the questions may not be insisted upon
or that the House may agree if necessary to sit a little late on Monday for
finishing the business. If you will kindly ascertain the view of the House,
Sir, I should be very grateful.

Mr, 8. Satyamurti (Madras City: Non-Muhammadan Urban): I would
recommend the latter course,—after all, questions won't take more than
fifteen or twenty minutes.

Mr. President (The Honourable 8ir Abdur Rahim): That depends on the
Honourable Member.

Mr, 8. Batyamurtl: 1 will co-operate with you, Bir, and the House to
see that they do not take more than ten or fifteen minutes; and you will it
for a few minutes after five to finish the business.

Mr. President (The Honourable Sir Abdur Rahim): I will remember that.

The Assembly then adjourned till Eleven of the Clock on Monday, the
12th December, 1088.
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