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LEGISLATIVE ASSEMBLY

Thursday, 27th March, 1941.

The Assembly met in the Assembly Chamber of the Council House
at Eleven of the Clock, Mr. President (the Honourable Sir Abdur
Rahim) in the Chair.

STARRED QUESTIONS AND ANSWERS.
(@) ORAL ANSWERS.

STENOGRAPH ERSIN CERTAIN Orncns .

. *Sardar Sant Singh: (a) Will the Honourable the Home Member
kmdly state the total number of stenographers in the following offices on
the 20th February, 1941, and how many of them are blkhs S

(i) Civil Aviation Oftice;
(ii) Director General, Posts and Telegraphs; " -
(iii) Education, Health and Lands Department
(iv) Director General, Indian’ Médical Servxce
(v) Agricultural Marketing Adviser to the Government of India;
(vi) Central Board of Revenue;
(vii) Director, Intelligence Bureau and
(viii) Controller of Printing .md Statlonery?

(b) What was the total number of vacancies in the sbove offices creat-

ed in connection with war and how many posts_were “reserved for the
Sikh community?

(c) Is the Honourable Member prepared to issue instructions to all
the Heads of the Departments to allow all the communities to appear ab
cuch tests where the vacancies are ‘general’?

Tho Honourable 8Sir Reginald Maxwell: (a) and (b). I lay on the table
a statement giving the required information.

(c) There are already instructions that vacancies in the stenographers’
grade should be filled with due regard to the rules regarding communal

( 1981 )
A
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representation and the rules provide that unreserved vacancies are open
to all ecommunities on their merits.

P

Statement showing the total number of stenographers on the 20th February, 1941, the number of
Sikhs in them, the vacancies created in connection. with the war and the numter of posts
reserved for Sikhas sn the following offices :

Total No. Total No. Posts re-
of steno- of vacan- reserved
graphers No. of cies creat- for
Offices. on the of ed in membera
20th Sikhs. connection of the
February with the Sikh Com-
1941. war. munity.
Civil Aviation Office . . 9 Nl 2 Nil.
Director-Geaeral, Posts and Telegra.phs ; 10 Nu. 1 Nud.
Education, Health and Lands Department 9 Nil. Nil. Ndl.
Director General, Indian Medical Service . 5 Ndl. 1 Nd.
Agricultural Marketing Adviser to the
Government of India 5 Nl Nal. Ndl.
Central Board of Revenue 7 Nil. Nil. Nil.
Director, Intelligence Bureau . 9 1 Vsl. Nsl.
Controller of Printing and Stauonery 1 Nil. Nil. Nil.

Mr. Lalchand l!’avalm May I know if these stenographers are recruit-
ed directly .orifrom the.ranks ‘of the clerks in the Departments? -

The Honourable Sir Reginald Maxwell; I don’t understand what the
Honourable Member means

Mr. Lalchand Navalrai: Are these stenographers appointed directly,
or from the ranks of clerks in the Departments?

The Honourable Sir Reginald Maxwell: I should require notice of that.

Mr. Lalchand Navalrai: May I also know if these stenographers have

Eoogo through the Public Service Commission Examination. as the elerkw
o

The Honourabls Sir Reguuld Maxwell: I should require notice of that.

RiGHTS FOR DEATH AND DISABLEMENT COMPENSATIONS FOR CASUALTIES DUR
TO WAR IN INDIA. ‘g

508. *Mr. I.a.lchmd Navalrai: (a) Will the Defence Secretary be pleased
to state if it is a fact that in the United Kingdomn statutory rights for
death and disablement compensations for casualties due to the Great War
X}ere re(;ognised by an Aect of the Parliament passed immediately after

e war

(b) Is it a fact that in India the Regulations provide that no pension
can be claimed as a right, and correction shps empower the Governinent
of India to withhold the grant in full or in part of service, disability or
family pensicns, children allowances and gratuities or arreats thereof
admigeible under the Regulations? Tf so, why is a different treatment
adopted in India?
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(c) Is it & fact that there are prohibitory orders agaiust petitions and
appeals for the grant of death and disablement pensions submitted or
drafted by private agencies? If so, why?

(d) Is it a fact that the Secretary of the Invalid Soldiers’ Assoemlsxon.
Karol Bagh, Delhi, was prosecuted for drafting an appeal in 1940? If
80, under what regulation?

" (e) Will the Homourable Member be pleased to state how the relatives
or friends should approach the authorities on.behalf of the deceased or
disabled soldier for the grant or otherwise of pension or other grants and
who' aré authorised to draft petitions or appeals for them?

Mr. C. M. G. Ogilvie: (a) I have been unable to identifv the Act of
Parlidment to which the Honourable Member refers.

(b) It is a fact that no pension c¢an be claimed as a right, whether
British or Indian.

(¢) No.

d) No. The facts are that a person who described hinself as Secretary

«of the Association mentioned was prosecuted on a cnarge of attemnpted
«cheating in respect of a petition purporting to bear the thumb impression
of a sepoy who had died more than six months before the application sub-
mitted on his behalf was drafted.

(e) By application to the Officer Comnmunding the unit in which the
soldier last served or to the local IMstrict Soldiers’ Board.

Anyone is at liberty to draft a petition or appeal

Mr. Lalchand Navalrai: May 1 know if the Honourable Member is
aware that there is a difference in regard to pavment of these pensions in
England and India?

Mr. 0. M. @. Ogilvie: The Honourable Member is giving me informa-
tion. J know nothing of the kind.

Mr. Muhammad Nauman: Could the Honourable Member tell me what
the kiéws of the regulations in the United Kingdom in regard to payment
of pensions there?

Mr. C. M. @. Ogilvie: The Regulations are voluminous and are pub-
lished in the form of Royal Warrants. They lay down arnong other thmgs
that pensions depend upon gocd conduct.

' Mr. Lalchand Navalrai: Then, there is that much difference, and the
Honourable Member knows so much about it?

Mr. 0. M. G. Ogilvie: As far as I know, there is none at all.

OFFICERSRESIGNING COMMISSIONS IK THE 12TH AND 13TH MALABAR
Barravions, INpiaAN TERRITOR'AL FORCE.
. *Maulvi Muhammad Abdul Ghani: (a) Wil the Defence Secrctary
‘be pleased to state when Lijeutenant-Colonel B. Moseley took up the
Command of the 12th and 18th Malabar Battalions, Indian Territorial
Force? .
A ¢
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(b) How many senior and junior officers have resigned. their commis-
pion from these two Battalions since then and what are the reasons’ fo'r
their resignations?

(¢) How many such officers were asked to resign by the Co:nmnnda.nt.
and what were the reasons for the same?

(d) Is it a fact that some of these officers who were asked to resxgn
protested against it? If so, will the Honourable Member be pleased to
state the grounds of protest stated by them?

(e) Will the Honourable Member state the reasons for the percentage
of resignations from these Battalions being so Ligh when compared with
other Units of the Indian Territorial Force?

(f) Is it a fact that the Head Clerk of the 18t.h Bahtahon, Indian
Territorial Force, who had put in cver twenty years’ service was sacked by
the Commandant last year but was reappointed to the same post by the
present Commandant of that Unit?

(g) Is it & fact that over hundred men were recruited by this officer from
Travancore in 1940, who were brought to Bangalore at Government
expense, and who had to be sent back at Government expense and this
entailed a huge waste of public money?

(h) Is tae Honourable Member prepared to institute a searching enquiry-
into this matter and take necessary action to create confidence in the
senior and junior officers and men of this Unit with a view to allaying
-public feeling in Malabar?

Mr. 0. M. @. Ogilvie: (a)—(h). The information is being cnllwled
and a statement will be laid on the table in due course.

STENOGRAPHY ALLOWANCE TO CLERKS IN THE GOVER)MELT OF l’M)u
DEPARTMENTS.

510. *Mr. Umar Aly Shah: (a) Will the Honourable the Home Meruber
please state whether the Government of India have;ranctioned :a sbeno-
graphy allowance of Rs. 20 per mensem for two clerks in each Department
to encourage the practising typists to learn the work of stenography?

(b) If the answer to part (a) above be in the affirmative, will he pleasa
state whether Second Division clerks are eligible to draw this allowance ?
If so, under what conditions? Are there any Departments of the Govern-
ment of India in which Second Division clerks have been granted this
allowance? If so, which are those Departments?

(e) Will the permanent posts of stenographers in the different Depart-
ments be filled from those drawing this allowance?

(d) Will the Second Division clerks drawing this allowance be eligible-
for promotion to the First Division also?

(e) Has any instruction been issued to various Departments of the
Government of India Secretariat to bear in mind the provisions of the
Home Department resolution relating to representation of various com-
munities while giving stenography sllowance to the practising typists?
1f not, are Government prepasred to issue such instructions now?

The Homourable Sir Jeremy Raisman: (a) Yes.
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. (b) Yes; on condition that they have been desemed unfit for. promo-
tion to the first division. The information asked for in the latter part of
the question is not immediately available. '

(¢) These persons will have prior right to censideration for -appoint-
ment to permanent posts subject to communal considerations.

(d) No.

(e) The Home Department Resolution referred to applies to direct
recruitment to posts and not to the grant of allowances of this kind.
Tt may, however, be added that instructions have issued to make it clear
that notwithstanding the existence in Departments of clerks drawing the
stenography allowance all vacancies in the stenographer’s grade should
be filled with due regard to the eomimnunal representation rules.

CERTAIN INCOME-TAX OFFICERS STOPPED AT THE SECOND EFFICIENCY BaAr
IN THE UNITED PROVINCES.

511. *Qazi Muhammad Ahmad Kazmi: (a) Will the Honourable the
Finance Member please state how many Income-tax Officers have been
stopped at the second efficiency bar within the last four years in the United
Provinces, and whether the procedure laid down in paragraph 6(i) of the
Income-tax Officers Manual (1938 edition) correction list No. 1, paragraph
80, was followed in their cases before the bar was placed? If not im all
cases, in how many was it not followed? ‘

(b) Have Government considered the advisability of sending for such
cases, and dealing with them in a judicial way after giving the-aggrieved
officers an opportunity to explain the charges—if any—against them, or
getting their cases examined by some one from outside the Departinent
in a proper judicial way?

(c) Were the Fedzral Public Service Commission previously consulted
:in these cases, as required by section 266 (8) (c) of the Government of
India Act, 19352 If not. why not?

(d) Are the officers of the Income-tax Department who had been
appointed by the Local Governments before the [ncome-tax Act of 1922
xcame into force, entitled to appeal to the Proviucial Governments and,
if 80, are Government prepared to refer all such cases for consideration
to the Provincial Govermments?

(e) If the answer to part (d) be in the negstive, what are the provisions
under which the right of appeal to Local Governments hes bren stopped ?

The Honourable Sir Jeremy Raisman: (a) to (e). The informnation is
being obtained and will be laid on the table of the House in due course.

‘“ ADDITIONAL INOOME-TAX OFFICERS »’ IN CERTAIN PROVINCES.

512. *Qazi Muhammad Ahmad Kazmi: (a) Will the Honourable the
Finance Member please state whether it is or it is not a fact that in
some provinces some Income-tax Officers with full assessment powers
“have been given the appellation of ‘Additional Tncome-tax Officers’?

(b) If the answer to part (a) be in the affirmative, what is the legal
-authority for this appellation?
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,, (¢) Have Government considered the advisability of dropping the
appellation of ‘Additional Income-tax Officer’?

The Honourable Sir Jeremy Raisman: (a) Yes.

(b) The appellation ‘additional’ is used merely as a mastter of convani-
ent distinction when more than one officer is appointed for a circle which:
is not divided into different sections. But &ll Officers performing the
duties of an Income-tax Officer in that circle are duly appointed as such

{and not as Additional Income-tax Officersy under section 5(3) of the
Income-tax Act, 1922.

. (¢) Government do not consider that any special advantage is to be
gained by dropping the prefix ‘additional’.

Qazi Muhammad Ahmad Kazmi: What about the control of the staff
by the Additional Income-tax Officer? Have all the Income-tax' Officers
got one and the same staff, or they have different powers of control?

. The Honourable Sir Jeremy Raisman: As a matter of convenience,
pne of the officers is in charge of all staff questions, but their statutory
powers are the same.

Qazi Muhammad Ahmad Kazmi: What I want to know is, whether the
Additional Income-tax Officer is at all responsible for the conduct of the
staff which is working directly under him?

_ The Honourable Sir Jerémy Raisman: I think he is, Sir; but in cer-
tain matters, where disciplinary measures have to be taken, they will be

taken by the Income-tax Officer in charge of the estahlishment for that
Circle. '

THEFTS AND BURGLARIES 1N New DErraT.

513. *Mr. Govind V. Deshmukh: Will ihe Honourable the Home
Member please state:

(o) the number of thefts and burglaries committed in New Delhi,
menth by month, in 1940 and 1941 up to the end of February;

(b) the value of property involved in each case of theft during the
above period stating the cases in which the culprits have beem
convicted and property recovered;

(c) the localities in which the thefts, etc., have been more frequent,
und whether Government are im a position to ascribe any
reasons therefor, and the measures proposed to be taken to
prevent the sanie;

(d) the number of thefts, etc., that have occurred during the above
period in the Reading Road quarters, New Delhi;

(e) whether it is a fact that cases of theft involving property worths
about Rs. 3,000 and Rs. 5,000 have occurred in January and
February, 1941, on Reading Road and Mata Sundri Road,.
respectively and still remain untraced;

(f) whether Government are aware that there i3 a fecling of insecu-

rity among the tenants of Government quarters in New Delbi
on account of the frequency of thefts;
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(g) whether a request .was made to the Department of Labour by
a section of the tenants living in Government quarters on
Reading Road that they may be allotted quarters in some
safer locality, and whether this request has been accepted;
if not, why not;

(b) whether Government are aware that there is a feeling among
the tenants of Government quarters that the police arrange-
ments in New Delhi are not adequate to prevent or trace cut -
thefts;

(i) what steps Government are taking to allay these feelings and
making the police arrangement adequate to cope with the
situation; and

(j) whether the aid of the Criminal Investigation Departnient was
taken in tracing the above thefts; whether it is a fact that
the primary duty of the Criminal Investigation Department is
considered to be to trace political crimes, and not others?
Are Government aware that the aid of the Criminal Investi-
gation Department is taken for tracing cases of theft, ete.,
in Provinces?

The Honourable Sir Reginald Maxwell: The Honourable Member will
appreciate that it must take some time to collect sll the detailed - informa-
tion that he has asked for. I have called for u report and will lay a
complete reply on the teble in due course. Meanwhile, I would invite his
attention to the answers I have given on this subject to Mr. Azhar Ali's
questions Nos. 234 to 237 asked on November 22nd, 1940, which were
laid on the table on 11th February, 1941.

Mr. Govind V. Deshmukh: In that reply the blame has beeu thrown
on the residents who engage their servants, and it was stated that they
were engaging their servants without inquiring into their. previous antece-
dents. Is the Honourable Member’s attention drawn to the fact that it
is largelv the public servants themselves who are responsible for thefts
of private citizens, because 1t bas been found that constables themselves
are taking part in thefts? Have Government made any inquiries parti-
calarly after the report that a constable was caught redhanded in commit-
ting thefts?

~ The Honourable Sir Reginald Maxwell: I think a private person ought
to make enquiries about the antecedents and character of the servant
whom he wants to engage before asking the polica to do it.

Mr. Govind V. Deshmukh: As a matter of fact, they did so. The
snswer throws the blame for these thefts on the tenants themnselves for
they had not inquired into the anteceédents and character of the servants
whom they engaged. As a matter of fact, before anv man engages his
servants, he generally makes full inquiries about their antecedents and
character. The reason why I am pointing out this, is, because a counstable
was caught redhanded when committing thefts in one of these houses.

.+ The Homourable Sir Reginald Maxwell: The Honourable Member is
giving me information.
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Mr. Govind V. Deshmukh: That answer does not really satisty me,
pamely, referring me to whatever questions were put by Mr. Umar Aly
8hah.

Mr. Lalchand Navalraj: Have any additional arrangements been made
since then for the safety of these quarters?

The Honourable Sir Reginald Maxwell: The Honourable Member may
tuke it for certain that the utmost efforts are being mude by the police to
trace all these thefts and to round up the gangs responsible for them.

Mr. Lalchand Navalrai: Have any additional arrangements been made
for increasing the police or taking other precautions?

The Honourable Sir Reginald Maxwell: That is a question which
might arise when I have got the further information called for in respect
of this question.

Mr. Govind V. Deshmukh: May { know if the Honourable Member will
make an enquiry into the character of the police in that locality?

(No reply.)

Mr. Govind V. Deshmukh: May 1 have a reply?
The Honourable Sir Reginald Maxwell: No reply.

ALLEGED MISUSE OF CERTAIN POWERS UNDER THE INCOME-TAX ACT BY THE
INCOME-TAXAUTHORITIES.

514. *Dr. Sir Ziauddin Ahmad (on behalf of Khan Bahadur Shaikh
Fazl-i-Haq Piracha): (a) Will the Honourable the Finance Member
please state whether his attention has been drawn to a letter published
in the Hindustan Times of the 11th February, 1941, under the caption
‘‘Income-tax Assessment’’?

(b) How many notices under section 52 of the Income-tax Act were
issued by the Delhi authorities during the last year 1940-41?

(c) Are Government aware of the discontent prevailing in the mind of
the public for the too frequent use of that section?

(d) Is v a fact that, for escapement of a petty sum of tax, an assessee
is presented with an ultimatum to either accept criminal prosecution, or
in the alternative to pay the compounding fee varying from twelve to
twenty times the amount of the tax that may be due, e.g., for a tax of
Rs. 40 to 50, Rs. 800 to Rs. 1,000 are demanded as composition fee?

(e) Are Government aware of the public feeling in Delhi that the
Income-tax authorities are not using the powers conferred on them by
sections 52-53. of the Act properly, and that th2ir sole interest is to
increase the revenues by bringing ordinary cases of bona fide mistakes and
omissions within the purview of those sections?

(f) Is it a fact that the applicébility' of section 52 is at the discretion of
the Income-tax authorities themselves?

(g) Are Government prepared to enact that powers of the Inspecting
Assistant Commissioner are confined to his only making a report.of section
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52 cases to a Judicial Officer who, after hearing the other side, should
decide whether the conduct of the assessee really falls within the purview
of that section and who should also fix the composition fee? If not, why

not.?

(h) Are Government prepared to make the orders of the Assistant Com-
‘missioner under section 52 and 53 appealable?

(i) How do Government justify one interested party sitting in judg-
ment on the other, and at the same time depriving the latter of the right
of appeal as well?

The Homourable Sir Jeremy Raisman: (a) Yes, -Sir. -

(b) to (i). I have called for a report from the Commissioner of Income-
tax and a reply will be laid on the table of the Heuse in due course.

Mr. Lalchand Navalrai: Before giving sanction under section 52, are
the assessees given an opportunity to explain and to satisfy that no sane-
tion should be given?

The Honourable Sir Jeremy Raisman: T think that the proceedings
preceding the sanction under section 52 contain a full indication of the
assessee’s own attitude in the matter.

Mr. Lalchand Navalrai: That is not it. What I am asking is this.
It is the Income-tax Officer who asks for sanction from the Inspecting
Assistant Commissioner, and I asgk, is it because the Income-tax Officer
has followed the same procedure, therefore the Inspecting Assistant (omu-
missioner does not give an opportunity before he gives sanction, because
he is the authority who gives sanction?

Tae Honourable Sir Jeremy Raisman: Yes, but the essence of the
procedure is that sanction is given on the basis of facts which have
emerged in the course of the ordinary proceedings. -

Mr. Lalchand Navalrai: The Income-tax Officer does his duty, but
sanction is not given by the Income-tax ‘Officer. Sanction is asked for,
and given er parte now-a-days, I may inform the Honourable Member.
Therefore, T ask, why should it be ex parte?

The Honourable Sir Jeremy Raisman: It is not a judicial action. The
action is of an executive character. It follows on a review of the facts
of the case, and there is no room for argument on the matter. It is the
exercise of a discretion on the basis of known faects.

Mr. Lalchand Navalrai: But the matter is judicial so far as it goes
to & Court. If there is no sanction, it cannot go to Court, therofsre it
is a judicial matter. '

The Honourable Sir Jeremy Raisman: The Honourable Member’s
argument would lead to the position that, before a prosecution is under-
taken by the police, there should be a case before the Superintzndent of
Police. there should be an argumentation.
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« '‘Mr, Lalchand Navalrai: I may inform the Honourable Member that L
know it personally that ii 18 not through the police that the cases are-
lodged; it is through the Income-tax Officer that the cases are lodged.
There are actually instances . . . .. .

Mr. President (The Honourable Sir Abdur Rahim): Next question.
The Honourable Member has put his question and he has got the answer.

‘Mr. Lalchand Navalrai: T am asking whether they are going to roake
any enquiries into this, and, if not, why not?

The Honourable Sir Jeremy Raisman: I am not going to make any

enquiries, because I am satisfied that the procedure provided by law is
adequate and wuitable for the case.

NoX-EXERCISE OF GENERAL POwERS OF REVIEW BY THE INCOME-TAX.
COMMISSIONER.

515, *Dr. Sir Ziauddin Ahmad (on behalf of Khan Bahadur Shaikh.
Fazl-i-Haq Piracha): (a) Will the Honourable the Finance Member please:
state whether after the Appellate Tribunal eame into existence from the
25th -February, 1941, the Income-tax Commissioner kas ceased to exercise-
his general powers of review, uide notes on section 53, Part III of the
Income-tax Manual?

{(b) If so, what relief have Government pfovided for those assessees.
whose term of appeal -had expired before that date and who were counting:
on filing a review within the prescribed period of one year? '

(c) Are Government prepared in such cases to order that either the
_ Commissioner should stili continue to exercise his powers of review, or the-
period of limitation of appea!s be relaxed and extended in their favour so.
as to enable them to avail of the right of appeal? If not, why mut?

The Honourable Sir Jeremy Raisman: (a) Yes, except in respect of
surh proceedings as were pending before him on 25th January, 1941.
(b) None. .

.. {2; No. Government consider that assessees had ample notice of the
fact that the Commissioner’s powers of review would lapse with the iusti-
tution of the Tribunal and of *he date on which the Tribunal commenced
to function.

UNSTARRED QUESTIONS AND ANSWERS.

CLERICAL PosTS IN THE ARMY HEADQUARTERS IN CONNECTION WITH WAR.

208. Sardar Sant Singh: (a) Will the Defence Secretary please state
the total rumber of clerical vacancies created in the Army Headquarters

in connection with war and filled by the Defence Department up to 1st
March, 1941°?

(b) How many of them are Hindus, Muslims, Sikhs, Anglo-Indians
and- Christians ? ; :
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(¢) How many of the total number of vacancies were offered to lady
clerks?

Mr. C. M. @. Ogilvie: (a), (b) and (c). A statement is laid on the
table.

Statement, showing the total Number of clerical Posts created in Army and Air
Headquarters since the beginning of the War upto Ilat March, 1941, and the
Communities of the personnel flling them.

Communal composition of the personnel filling those vacancies.
Total number E R No. of
of vacancies s H] vacancies n
creeted. = . 2 -] yet filled.
: & a 3 3
s 1] < -
3 B . g g "6' - Gl 5;
E 3 £ 2 2 3 E i‘ S
- = = = -] 3 .
] = @ - =] < [ -]
788 301 106 29 7 7 16 2 138 161 17

STENOGRAPHERS IN THE OFFICE OF THE FINANCIAL ADVISER, MILITARY
FINANCE.

_ 209, Sardar Sant Singh: (a) Will the Honourable the Finance Member -
kindly state the total number of stenographers (permanent and tempor-
ary) on the 1st March, 1941, in the office of the Financial Adviser, Military
Finance, and how many of them are Sikhs?

(b) If the reply to the second part of part (a) be in the negative, is the
Honourable Member prepared to take steps to recruit a suitable Sikh
stenographer?

The Honourable Sir Jeremy Raisman: (a) Twelve, of whom seven are
permanent. None is a Sikh. ’

(b) The claims of Sikhs are considered along with those of candidates
belonging to Minority Communities (other than Muslims) for whomn, under
the rules, one post out of twelve is earmarked.

SUPERINTENDENTS AND CLERKS IN THE OFFICE OF THE DIRECTOR, DEFENCE .

‘ Avupit SERVICES AND ITS CIRCLE OFFICES.

210. Sardar Sant Singh: Will the Honourable the Finance Member
please state the total number of Superintendents and clerks (permanent.
and temporary) in the office of the Director, Defence Audit Services and
its Circle Offices and how many of them are Sikhs?

The Honourable Sir Jeremy Raisman: 139 of whom seven are Sikhs.

RicaTS FOR DEATH AND DISABLEMENT COMPENSATIONS FOR CASUALTIES DUE TO-
Wag 1N INDIA.

211, Bhai Parma Nand: Will the Defence Secretary please state
whether it is a fact that in the United Kingdom, statutory rights for death
‘and -disablement compensations for casualties due to the Great War, were-
recognised by an Act of the Parliament passed immediately after the
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war, while in India the Regulations provide that no pension can be
‘claimed as a right and Correction Slips empower the Government of India
to withhold the grant in full or in part of service, disability or family
_pensions, children allowances and gratuities or arrears thereof admissible
under the Regulations? Do Government propose to confer upon Indmp
ranks the same or akin rights as are recognised for British personnel in
England? If not, why not?

Mr. 0. M. @. Ogilvie: The attention of the Honourable Member is
invited to the reply which has today been given to parts (a) and (b) of
starred question No. 508.

PROSROUTION OF ONE PANDIT PURAN PRATAP SHARMA FOR DRAFTING AN
APPEAL FOR CONTINUATION OF A DISABILITY PENSION.

212. Bhai Parma Nand: (a) Will the Defence Secretary please state
whether it is a fact that up to the year 1932, there were provisions in the
Army Orders issued by His Excellency the Commander-in-Chief to the
-effect that petitions and appeals for the grant of death and disablement
pensions, submitted or drafted by private agencies shall not be entertained
and that Civil Courts are prevented from entertaining any claim relating
to pension, grant of money or land revenue conferred or made by the
British Government? __ 3 - L

(b) Is it a fact that one Pandit Puran Pratap Sharma, Secretary, the
Invalid Soldiers Association, Karol Bagh, Delhi, was prosecuted for
-drafting an appeal in 1940 at Delhi to the Secretary, Defence Department.
- Government of India, under Recommendation IX of the War Pension
Committee, for the continuance of a disability pension stopped in the
years 1925-27 and the type-writer, carbon papers and correspondence of
the Association were seized by the police on 29th March, 1940? In how
many cases and with what arrears, have Government continued pensions
under their promise made while accepting Recommendation No. IX of the
Informal Committea on War Pensions?

Mr. C. M. G. Ogilvie: (a) No, but in 1982, an Indian Army Order was
published drawing the attention of the local military authorities to the cor-
‘rect channel for the submission of applications or complaints in the interests
of ex-soldiers’ themselves, and advocating the establishment of direct com-
munication with the claimants. This order contained no direction that

petitions or appeals submitted by private agencies should not he enter-
tained.

(b) I invite the attention of the Honourable Member to the reply that
has today been given to part (d) of starred question No. 508. If any pro-
perty was seized by the police it is open to the person concernad to apply
to the Chief Commissioner for its return.

The time and labour involved in the collection of the information de-

sired in the concluding portion of this question would be out of all propor-
tion to the value of the result.

"PRNIROUTION POR CHEATING OF CERTAIN FAMILIES RESIDENT IN INDIAN STATES
RECEIVING DEATH PENSIONS.

218. Bhai Parma Nand: Will the Defence Secretary please state
whether it is a fact that recently certain families receiving death pensions-
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and residing in Indian States, were prosecuted by the Government of
India for cheating the Indian Exchequer and the full amount of pension
received by them was demanded back if they wished to save themselves
from the charge? If so, will Government please lay a statement on thg
table showing the names of the accused females, the names of the parti-
cular courts in which they were prosecuted and the results of the prosecu-
tion ?

Mr. C. M. @. Ogilvie: Government are aware of only one recent case-
in which a prosecution of the kind mentioned was launched against a
pensioner. This was against one Mussammat Kesri and was instituted
becanse Gnvernment were informed that she was not the real widow of
the soldier in respect of whose death she had been granted a family pension.

The case was tried in the Court” of the Naib NaZzini, Nizamat.
Sheikhawati, Jaipur State, who held that she was the widow of the dead
soldier with whom she contracted ‘‘Nata’’ during the life time of her first
husband.

The pension was accordingly restored to the widow with effect from
the date on which its payment was originally stopped.

JUDGMENT BY THE NAIB NAZIM OF SHEIKHAWATI (JATPUR STATE) IN EMPEROR-
versus MussaMMAT KESRI.

214. Bhai Parma Nand: (a) Will the Defence Secretary please state
whether the attention of Government has been drawn to the Judgment
dated 16th August, 1938 by the Naib Nazim of Sheikhawati (Jaipur State)
in Emperor versus Mussammat Kesri, in' which he beld that the Govern-
ment of India, having received a capitalized value of the death pension
from His Majesty’'s Exchequer was not cheated and that a sanction of the
British Exchequer was necessary for prosecuting a war pensioner? If eo,.
will Government please state if some appeal was preferred against this
judgment? If not, have they issued orders that. for further prosecution:
in respect of claims to death and disabléement pensions, previous sanction
of His Majesty’s Government should be secured and that a certificate
irom the Collector under sections 4 and 6 of the Pensions’ Acs, 1871,
should be obtained? If not, do Government propose to do it now?

(b) Do Government propose to give some compensation in cases im
which the accused pensioner, or his correspondent, was discharged by the-
Criminal Court? If not, why not?

Mr. C. M. G. Ogilvie: (a) Government have seen the judgment referred
to, against which there was no appeal, but they do not cousider that any
further orders are neccssary, as no prosecution could be undertaken with-
out their sanection.

(b) As stated in reply to the Honourable Member's previous question,
the pension in the case of Mussammat Kesri was restored with effcct from-
the date on which payment was originally stopped. Government see no-
grounds for giving compensation in either case,

RECOMMENDATIONS OF THE WAR PENsIONS COMMITTEE AND GOVERNMENT
ORDERS THEREON.

215. Bhai Parma Nand: Will the Defence Secretary please state if
Government are prepared to respect the recommendations of the War
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Pension’s Committee and Government's orders thereon? If so, do they
propose to make some special arrangements whereby the breaches of their
orders -can be rectified ? Do ande

Mr. 0. M. G. Ogilvie: Government do respect the recommendations
of thé War Pensions Committee and their own orders thereor. ‘They are
always ready to enquire into reports of breaches of their orders, but sée
no necessity for special arrangernents. -

MOTION FOR ADJOURNMENT.
Discussiox oF THE D’'Souza REPORT.

Mr. President (The Honourable Sir Abdur Rahim): Order, order. ]':.
*have received notice of a motion for adjournment of the business of the
.House from Sardar Sant Singh to the following effect:

“T ask for leave to make a motion for the adjournment of the business of fthe
Assembly for the purpose of discussing a definite matter of urgent public importance,
namely. not giving an opportunity to this House to discuss D'Souza’s Report on au

. official day in this Session in compliance with the assurance given on the floor of the
House by the Honourable Member for Communications on behalf of the Govern-
ment.”’ .

I do not exuctly remember the terms of the undertaking. Perhaps the
"Honourable the Communications Member will tell the House what
happened. o

The Honourable Sir Andrew Clow (Member for Railways and Commu-
“nications): The position is this.: In the preceding Session, you would
recollect that I was put certain questions and asked to allot time for
discussion of D'Souza Report, and I was pressed by, among other Mem-
‘bers, Sir Ziauddin Ahmad. In reply, I said more than once that if any
.appreciable number of Members considered that the budget debates were
insufficient, and if they tabled Resolutions on the subject, Government
would consider the allotment of time on an official day in the event . of
those Resolutions failing to find a place in the ballot. No Resolutions were
tabled at all on this subject, but the matter was again raised during the-
debates on the Railway Budget when a cut motion was moved by
Mr, Deshmukh but was withdrawn on my giving a certain assurance.”
"What I said on that occasion was: '
“T recognise that the D’Souza report is a matter of interest. I have been asked
by the Party which is absent, and T was asked in the last Session also to allot time
for it. And if it is the general desire of the House that there should be official time-
allotted to this subject I shall recommend that to the Leader of the House who, 1
have no doubt, will consider it."”
At that time, having been asked by the two largest Parties in the
House to allot time, I assumed it was the general desire and I gave notice
-of a motion on the subject. Afterwards it was brought to my notice that
the Muslim League Party did not desire to discuss the subject. I, there-
fore, consulted the Leaders of the other two Parties, the fourth Party not
having been formed at that time. T found that, while the Congress
Nationalists were still anxious to discuss it, the European Group had no
particular desire to have a debate in the House in the matter. I then
‘informed the Leaders of the Parties that I did not propose to make my
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motion but that I would bring the matter before the Central Advisory
‘Jouneil for Railways where it could be discussed in- a full and perhaps
more dispassionate mammer. If it is the desire of the House to.discuss the
motion, we are still prepared to allot time for.it, but. if it.is not the general
«desire of the House I do not feel why I should take the initiative in bringing
themotion myself, no Member havmg at uny time' tabled a Resolution
-on the subject.

lr M. S. Aney (Berar: Non-Muhammadan): I have only to add one
thing. - The facts are as stated. When the assurance was given, the
‘Honourable Member has admitted that at least two largest Parties had
expressed a desire to have a discussion on the floor of - the House. The
.condition on which the assurance was given was then fulfilled. If subse«
-quently some persons changed their mind that is no reason for him to
change his mind also. Therefm-e T hope that he will stick to what hevhas
‘undertaken to do and allow the discussion to go on. '

Ul’. President (The Honourable Sir Abdur Rahim): I understand from
:the Honourable the Communications Member that if there is still a general
«desire-on the part of Members of the House that there should be su¢h a
-discussion, he would be ready and willing to give a-date for the purpose,
or at any rate to find time for the purpose.

The Homnourable Sir Andrew Clow: Yes, Sir.

Mr. Pregsident (The Honourable Sir Abdur Rahlm) I should like to
'know if there:is such a general desire. : X

Syod Ghnl&m Bhik Nairang (East Punjab: Muhammadan) No, Sir.
Mr. I 8. Anay We do not want to go into voting over this.

Mr. President (The Honourable Sir Abdur Rahim): 'I‘here is no auch
desxre. The motion is disallowed.

I.r M. S. Aney: T believe the Honourable Member stands by the
:agsurence’ that this matter will come up for discussion before the Central:
Advisory Committee.

The Honourable Sir Andrew Clow: It will come up on the 1st of April.

ELECTION OF MEMBERS TO THE CENTRAL ADVISORY BOABD
OF EDUCATION IN INDIA.

Mr. President (The Honourable Sir Abdur Rahim): T have to inform
the Assemblyv that upto 12 Noon on-Monday, the 24th March, 1941, the-
time fixed for receiving nominations for the Central Advisory Board of
Education in India four nominations were received. Subsequently two
members withdrew their candidature. As the number of remaining candi-
dates is equal to the number of vacancies, I declare Dr. Sir Ziauddin
Ahmad and Dr. P. N. Banerjea to be duly elected. o



RESOLUTION RE REFERENCE OF THE DELHI MASAJID BILL
TO A JOINT COMMITTEE OF THE COUNCIL OF STATE AND
THE LEGISLATIVE ASSEMBLY. L

Kunwar Hajee Ismaiel Ali Khan (Nominated Non-Official): Sir, I move:
“That this Assembly do concur m the Resolution passed in the Council of State
recommending that the Bill to make better provision for the administration of Masajid.
and the Endowment of the Jama Masjid, Fatehpuri Masjid and Kalan Masjid of Delhi

be committed to a Joint Committee of the Council of State and of the Legislative
Assembly and that the Joint Committee do consist of twelve members.”

Dr. P. N. Banerjea (Calcutta Suburbs: Non-Muhammadan Urban):.
How does this motion come in first?

Mr, President (The Honourable Sir Abdur Rahim): There is no express:
provision for a motion of this character, and the Chair thought that, having.
regard to the list given in the Standing Order, this is the appropriate place
for a motion for Joint Select Committee. - TS

Kunwar Hajee Ismaiél Ali Khan: I shall give a short history of the
origin of this Bill . .. . .

Mr. T. Chapman-Mortimer (Bengal: European): Sir, I did not hear
your ruling. May I know if this motien has priority over other business?

Mr. Pregident (The Honourable Sir Abdur Rahim): He has made - his.
motion, and he is entitled to make a speech in support of his motion.

Sir F. E. James (Madras: European): It establishes a precedent that
on a non-official day a Resolution of this kind can at very short notice be
admitted and take precedence over other items which have: been mtanding
on the paper for some time.

- . ’ E e g YT

Mr, President (The Honourable Sir Adur Rahim): The Chair had to
consider this matter and it gave its decision in answer to Dr. Banerjea's
query. Standing Order 7-A did not provide for a motion of thjg character,
but 1t provided for two motions as regards Bills passed by the Council of
State, and the Chair held that as this also related to a Bill introduced in
the Council of State, that was the proper place where it could be put in,
and the Chair allowed that motion to be placed where it appears now.

Kunwar Hajee Ismaiel Ali Khan: If you will allow me, Sir, a few
minutes at this stage, it would help me to give the short history of the
Bill. I had the honour and privilege to originate this .Bill in the other
place during Budget Session of 1939. It was circulated for the purpose of
eliciting opinion in the same year. In the Budget Session of 1940, when
I became the Member of this Assembly it was automatically lapsed but I
am very much thankful to my esteemed friend, the Honourable Mr. Hoosain
Imam, who very kindly adopted this Bill and now it is before this House
for commitment to a Joint Select Committee.

The objects of the Bill are set out in the Statement of Objects and

Reasons. 1 have stated what this Bill is intended for.. It is to make
better provision for the administration of mosques mentioned above ang,

( 1996 )
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“for many others for which the Chief Commissioner of Delhi thinks it
necessary. These historical mosques are situated at the heart of the capital
-of the Government of India with a large property which yields income of a
considerable amount. Unfortunately, the present management is any-
‘thing but smooth. In the years 1862 and 1877, Government arrived at an
agreement with a few Muslims and formed two different managing
-committees of the Jama Masjid and Fatehpuri Masjid but the member-
gship of these committees was for lifetime without any rules and regula-
tions. By this Bill the term of membership is changed from lifetime to
five years. Sir, times have advanced and changed and the public in
-general have no confidence in such unrepresentative and undemocratic
-committees. The large property attached to these mosques yields a large
income and the public is in complete darkness about the management.
No annual administration report is issued by the present committees nor
have I seen any audited accounts in any paper. It is highly desirable that
‘the Committee which is to manage such a large property which these
mosques possess should be properly constituted by some piece of legislation
.and not by mere agreement.

I shall now quote briefly some of the opinions, received on this Bill,
from Provincial Governments, many branches of Muslim League and many
other Muslim institutions, which are all in favour of this Bill.

The Central Provinces Government says:

*“The Muslims of this province whose opinions have been received are in favour of
the Bill.”

Khan Bahadur H. M. Wilayatulla, Retired Deputy Commissioner and
-one of our late colleagues, says:

“T am in entire agreement with the principle of this Bill. When the Committee
-was formed in 1862, for the management of some mosques of historical and archzo-
logical importance in Delhi and the properties attached to them, representative insti-
tutions were unknown. TUnder the arrangement which was decided upon then, the
term of membership of any member who is nominated on this committee is his life
time. This is now out of date and under the changed conditions now prevailing
it is desirable that the committee should be representative and should consist of
‘members who should be elected from time to time. The present members can seek re-
-election if they desire to do so under clause 5 of the Bill. The present method of
the formation of the management committee needs being changed in the light of
-altered conditions. The change will minimise complaints of mismanagement, whether
true or false, and is a very desirablé measure.”

Then, the Bombay Government says—this was before the constitution
'was suspended and the popular Government was a respcnsible one:

“This Government agrees with the aims and objects of the Delhi Masajid Bill.”

. All the provinces are in favour of this Bill. There are one or two which
are opposed but so far as the spirit of the Bill is concerned, every one is in
support of this measure. In Assam, Mr. Fakhruddin Ali Ahmed, Finance
Minister, Assam says:

“The Bill is in fact of local interest but as affecting the Muslim community; I
have gone rather hurriedly through its provisions. The principle involved therein .

has my entire support and I hope the Bill as a whole will be found very useful in
-effecting a control over the Masjid property.”

The Madras Government says:

“I am directed to enclose copies of the opinions on the Bill cited above received
‘frem officers and others consulted on the provisions of the Bill, and to state that
there is no objection in this province to the main principles of the Bill.”

. B
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The Punjab Government says:

I am directed to forward copies of the opinions of the Homourable Judges of
the Court of Judicature at Lahore and the selected District and Sessions Judges in
the province on the provisions of the Delhi Masajid Bill, and to say that the
Provincial Governnient support the Bill in principle.”

The Registrar, High Court, Lahore, says:

1 am directed to furwaid a copy of opinion recorded by the Honourable Mr.
Justice Din Muhammad on the above measure, and to say that the Honourable Mr.
Justice Abhdul Rashid, the Honourable Mr.. Justice Ham Lall ‘and the Honourable
Mr. Justice Sale agree with it.”

Coming to the Delhi Province, the Chief Comumissioner invited written
opinions and there were only eight opinions received.

Mr. M. S. Aney (Berar: Non-Muhammadan): Were these opinions eir-
culated amongst the Members of this House?

Eunwar Hajee Ismaiel Ali Khan: Yes, they were circulated in 1939.
I am not going to read all the opinions in detail. Coming to the Delhi
Province, there were only eight opinions which were received by the Chief
Commissioner and among those eight opinions two were only against the
Bill, and these two were from the Managing Committee of the Jama
Masjid and Fatehpuri Masjid, Delhi, which were directly affected by this
measure. The remaining six of them not only support this Bill but they
want a similar measure applicable all over India. The Joint Secretary,
Anjuman-Mohafiz-i-Augaf. Delhi, the Secretary, Managing Committee,
Sunehri Masjid, Delhi, Sh. Muhammad Shafi Bari, Delhi, Khan Sahib Sh.
Mahmud Hussain Zaidi, P.C.S. (retired.), Honorary Magistrate, Delhi,
Sayed Aijaz Hussain Shah, P.C.S. and Ch. Mushtaq Husain (Retd.),
P.C.8., Delhi, are all in support of this measure. The Chief Commissioner
himself says: _

“My personal opinion 18 as follows. I believe that public opinion favours reform.
At the same time there is considerable divergence of views on the Bill as it stands,’’—
Now when he says “‘divergence’’, I may state for the information of
the House that a conference was called by the Chief Commissioner on the
20th July, 1939, and in that conference he invited only twelve persons and
out of those twelve persons seven were the lifé members of these
committees which this Bill wanted to abolish; the majority were of those
who were personally interested one way or the other in this measure, and
thus the Chief Commissioner describes as ‘‘a divergence of opinion’’. In
the end, Sir, I want to remind the Government of their pledge, which
was given in the other House by the Home Secretary. he said, Sir, in reply
to my motion for circulation in other place:

“Government's future attitude will depend ontirely on the opinions which come
pz a resnit of circulation.™ ' :

T have mentioned that more than 99 per cent. of the opinions are 'in
favour of the Bill so Government must help us in this matter. I appeasl, in
.the name of democracy, to every section of this House to support this
popular measure. Sir, I move.

Mr. President (The Honourable Sir Abdur Rahim): Motion moved:

“That this Assembly do concur in the Resolution passed in the Council of State
recommending that the Bill to make better provision for the administration of Masajid
and the Endowment of the Jama Masjid. Fatehpuri Masjid and Kalan Masjid of Delhi
be committed to a Joint Committee of the Council of State and of the Legslative
Assembly and that the Joint Committee do consist of twelve members.”
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Maulvi Muhammad Abdul Ghani (Tirhut Division: Muhammadan):
Sir, I move:

“That in the motion, for the words ‘twelve members’ the words ‘fourteen members’
be substituted.”’ -

Sir, the reasons are very simple. In the first place, the strength of this
House is more than double, it is almost three times the = strength of the
other House. Secondly, up till now it has been a convention of this House
to take members from the different Parties. Accordingly, the Muslim
League Party-also gave some names. They were three. But I find that
all the names given by the Muslim League Party and agreed to by the
Mover have not been included in the motion. Therefore, I have thought
it proper to propose that the number be increased from twelve to fourteen,—
and the number fourteen will not be a large one for a Joint Select Committee
of both the Houses. When this Bill is before the House I submit ‘that
there is another comprehensive Bill to regulate and control all the Wakf
properties including these mosques and that is also fixed for today. Piece-
mea! legislation i« not wholesomne. There are two hundred mosques as
mentioned in the Archeological Report published in 1916 within the limits
of Delhi 'ty and 125 mosques outzide the limits of Old Delhi, in New
Delhi and outside the limits of Old Delhi, and besides that, other mosques
have been built and property gifted for the maintenance of such mosques,
since then. I cannot understand why only three mosques were selected,—
when there is such a very large number—up till 1916, three hundred ang
twenty-five.

Eunwar Hajee Ismaiel Ali Khan: May I inform the Honourable Mem-
ber that under section 16 of the Bill you can include any mosque you like
and further more this Bill will be modified in the Joint Select Committee?

Maulvi Muhammad Abdul Ghani: Please have patience. I am coming
to that. That cannot be done under the Bill you have moved. Then,
there are other mosques which have properties as well and which have equal
claims on the representatives of the Muslims to have legislation for the
better administration of them. But no care has been taken for their
management and control.

The next thing that I want to submit is that the preamble of the Bill
says that a provision is going to be made for the administration of three
mosques only and in the Statement of Objects and Reasons I find that
only two mosques are mentioned. There is no menwion of the third
mosque. I am simply making these suggestions to draw the attention of
the Select Committee to all these points so that they may be able to
remedy the defects.

Clause 16 of the Bill says, as my friend has just pointed out to me
and T knew it beforehand, that the Chief Cornmissioner may extend the
provisions of this Act to any other mosque or mosgues within the Delhi
province by a notification in the Gazette. I do not think that without
changing the preamble clause 16 will have any effect. Then, z certain
provision has been made in clauses 7, 9, 11 and 14 for doing certain things.
But if you will compare these things and go through the Bill, you will find
that there is no provision to compel those things to be done There is
no penal clause at all.  In the absence of any penal clause, the fate of the
administration, which will come into existence under this new legislation,

IS
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“will be the same, if not worse, that is in existence toddy. Take, for
-instance, clause 9 which says :

“‘The Committee shall take plue of and shall supersede the Committee appointed
under the Agreement. . . . . .

Now, if the Executive Committee do not quit, some provision should
be made in the Bill for their removal by certain agencies. In clause 11
ot the Bill it is laid down that the rites and ceremonies in these mosques
shall be performed according to the Hanafi laws.

Kunwar Hajee Ismaiel Ali Khan: On a point of order, Sir. We are
not discussing the clauses of the Bill. My simple motion is tv refer the
Bill to a Joint Committee.

Mr. President (The Honourable Sir Abdur Rahim) : The Chair does not
know what the position of the Honourable Member is? Is he opposed
to the motion before the House?

Maulvi Muhammad Abdul Ghani: Certainly not, Sir.

Mr. President (The Honourable Sir Abdur Rahim): In that case, all
these suggestions can be considered by the Select Committee.

Maulvi Muhammad Abdul Ghani: I am not discussing the Bill clause
by clause. I am only trying to point out the defects.

Mr. M. S. Aney: Why don’t you include the name of my Honourable
friend, Maulvi Abdul Ghani, in the Select Committee, otherwise he does

not get an opportunity of placing all these suggestions before the Select
Committee?

Maulvi Muhammad Abdul Ghani: As regards the rites and ceremonies
to be performed in the Juma Masjid and the Fatehpuri mosque, it is laid
down that the principles of the Hanafi laws will be observed. Why
should the principles of the Hanafi law only be observed? Then, clause
14 says :

“The Committee shall not be empowered to use the property, moveable or immove-

able for the Masajid Endowments for any purpose other than those mtended by the
founders of the Masajid.”’

Was it the intention of the Emperor Shahjahan that only those Musal-
mans who follow the Hanafi law should offer their prayers in the mosque? .

Mr. President (The Honourable Sir Abdur Rahim): All these sugges-
tions can be considered in the Select Committee. This is not the tirne
for them.

Maulvi Muhammad Abdul Ghani: Then, with regard to clause 15. The
Musalman Wakf Act of 1923 is already there, but fhere is no penal clause
therein . .

Mr. President (The Honourable Sir Abdur Rahim): The Honourable
Member had better not discuss the clauses.
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Maulvi Muhammad Abdul Ghani: I only want to point out that the
provisions of the Act of 1923 will not do. A self-contained provision
should be added. With-these words, I move my amendment.

Mr. President (The Honourable Sir Abdur Rahim): Amendment moved:

“That in the motion, for the words ‘twelve members’ the words ‘fourteen members’
be substituted.”

The Honourable Sir Reginald Maxwell (Home Member) : Sir, Govern-
ment are neutral towards this motion, but I wish to give one word of
explanation as regards the meaning of this attitude. = Government, in
taking up this attitude, do not wish to convey the impression that thcy
are prepared to accept the Bill in its present form. On the contrary,
they consider that it will require to be largely re-drafted in the Select Com-
mittee and that it will, thereafter, have to be re-circulated. I might add
that Government are themselves engaged in collecting information which
will be of great use to the Select Committee with a view to examining any
different proposals which may emerge after the full data are before them.

Kunwar Hajee Ismaiel Ali Khan: Sir, my difficulty arises in this way.
The number of twelve is fixed by the Council of State. 1f we" make any
alt«erat.lon in this number, T am afraid we will have to\go back to the
Council of State. We have not got enough time and it will be a mere
waste of time. T have consulted the Muslini Members and thcir Parties
and Whips and it is with their approval that T have put their names for
the Select Committee.  However, I am entirely in the hands of the
House.  Personally, I have no objection, but so tur as these technical
matters are concerned, I will appeal to my friends not to come in our
way and cbstruct the easy passage of the Bill.

Mr. Govind V. Deshmukh (Nagpur Division : Non-Muhammadan) :
Sir, the motion of my Honourable friend, Kanwar Hajee Ismaiel Ali Khan,
says : ‘‘That this Assembly do concur . . . . . 8o this Assembly can
only concur. We cannot make any amendments. If we have merely
to agree, then this particular amendiment of my Honourable friend, Maulvi
Abdul Ghani, would be out of order. :

Mr. M. S. Aney: This is subject to further concurrence by the Council
of State. It will have to go back to the Council of State.

Kunwar Hajee Ismaiel Ali Khan: Sir, T may point out that [ have
received no notice of this amendment previously. I received it only just
now.

Mr. President (The Honourable Sir Abdur Rahiin) : The Honourable
Member ought to have objected before.

Maulvi Syed Murtuza Sahib Bahadur ;South Madras : Muhammadan) :
Sir, as has been explained by my Honourable friend, Mauivi Abdul Ghsni,
he is the author of another Bill which is more comprehensive than the one
before us.  Therefore, it was quite mecessary that he should be on the
Jommittee proposed by my Honourable friend, Kunwar Hajee Ismaiel Ali
Khan. T do not find the name of Maulvi Abdul Ghani in the proposed list.

Kunwar Haji Ismaiel Ali Khan: His name was not suggested.
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Maulvi Syed Murtuza Sahib Bahadur: His name was suggested hy tne
Whip of the Party, who has already left for Madras. Had he been here,
he would have borne me out. The Whip of our Party gave three names
to represent our Party. This is a very momentous subject so far as the
Muslims are concerned and it is therefore necessary that you should include
in the Select Committee the authur of anothe: Bill who has got undoubted-
ly a more comprehensive Bill which covers not only these three mosques
but also all the mosques situated within and outside Delhi. As has
been rightly pointed out by vou, Sir, all these points may be dwelt upon
in the Select Committee. But when the suthor of the more comprehen-
sive Bill is not there, his view pcint might not receive any consideration.
Therefore his name should be added.

Mr. President (The Honourable Sir Abdur Rahim): The Honourable
Member is supporting the amendment.

Maulvi Syed Murtuza Sahib Bahadur: So far as my name is concerned,
I amn not very keen to be in the Select Committee. = My Honourable
friend, Maulvi Abdul Ghani. should be on the Committee.

Kunwer Haji Ismaiel Ali Khan: I rise to a point of personal explana-
tion. My “Honourable friend, Swved Murtuza Sahib Bahadur, said .that the
Whip of the Muslim Leuague Party gave me three names to be included
in the Select Committee. ~ My position was this. 1 had to take the
representative from eacli and everv Party in the House. The quota of
the Muslim League was only two and the names of those two Members
were suggested by the Whip of the Muslim League Party and they were
taken. The third name was proposed under certain conditions, namely,
if the Congress Nationalist Party was not very keen to give a name from
their Party, then the third name given by the Muslim League Party wouid
be included in the Select Committee. ~ But the Whip of the Congress
Nationalist Party was willing to co-operate with my Bill and so I was
absolutely helpless. T could not take the third name from the Muslim
League Party.

Mr. President (The Honm'n'ablc Sir Abdur Rahim): The question is:

“That in the motion for the words ‘twelve Members’ the words ‘fourteen Members’
be substituted.”

The miotion was adopted.

Mr. President (The Honourable Sir Abdur Rahim) : The question is :

“That this Assembly do concar in the Resolution passed in the Council of State
recommending that the Bill. to make better provision for the administration of Masajid
and the Endowment of the Jams Maxjid. Fatehpuri Masjid and Kalan Masjid of Delhi
be committed to a Joint Committee of the Council of State and of the Legislative
Assembly and that the Joint Committee do consist of fourteen Members.’

The motion was adopted.

Kurwer Hajee Ismaiel Ali Khan: Sir, T heg to move :

“That the following Members of the Legislative Assembly be nominated to serve
on the Joint Committee to consider and report on the Bill to make better provision
for the administration of Masajid and the Endowment of the Jama Masjid. Fatehpur
Masjid and Ralan Masjid of Delhi, namely :

The Honourable Sir Muhammad Zafrullah Khan, Syed Ghulam Bhik Nairan,,
Maulana Zafar Ali Khan. Sir Abdul Halim Ghuznavi, Sardar Sant Singh,
and the Mover."
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Mr. M. S. Aney: Sir, I rise to a point of order. This is a motion for
the appointment of a Joint Committee. The motion that was adopted
by the other House is amended here.  Unless the amendment of the
motion that has just been adopted by this House is copeurred in by the
other House, is it possible for this House to proceed with the second
motion at all? If the other House fails to concur in the raising of the
numbers from twelve to foutreen, any selection of Members that we malke
on the basis of fourteen will fall through.

Mr. President (The Honourable Sir Abdur Rahim): The Chair quite
follows the point of the Honourable Member.  But, in order to expedite
the business in the other Housé, it is just as well that the second motlion
also ghould be considered by this House-  Supposing this second motion
also is amended as proposed by Maulvi Abdul Ghani, then it will be for
the other House to consider whether they will adopt the amended motion
or nol.  Motion moved : '

“That the following Members of the Legislative Assembly be nominated to serve
on the Joint Committee to consider and report on the Bill to make better provision
for the administration of Masajid and the Endowment of the Jama Masjid. Fatehpuri
Masjid and Kalan Masjid of Delhi, namely :

The Honourable Sir Muhammad Zafrullah Khan, Syed Ghulam Bhik Nairang,
Manlana Zafar Ali Khan. Siy Abdul Halim Ghuznavi, Sardar Sant Singh,
and the Mover."”

Maulvi Muhammad Abdul Ghani: Sir, T move :
*“That after the word ‘Mover’ the following be added :
‘Maulvi Syed Murtuza Sahib Bahadur, and the Mover'."”

Mr. President (The Honourable Sir Abdur Rahim): The Honourahle
Member really means before the word ‘““Mover’.

Maulvi Muhammad Abdul Ghani: T mean by the second ‘‘Mover' the
Mover of the amendment, that is myself.

Mr. President (The Honourable Sir Abdur Rahim): That will be eight
then.

The Honourable Sir Muhammad Zafrullah Khan (Leader of the House):
The Rule says :

“On. a Joint Comimittee equal numbers of Members of each Chamber must be
nominated.”

In the other House it will be six, and in this House it will be eight.
“This cannot be done.

Mr. President (The Honourable Sir Abdur Rahim): The Honourable

Member's amendment is out of order in the form is is moved.

The Houourable Sir Muhammad Zafrullah Khan: The amendment
might be moved 1n this form :
“That after the name ‘Sardar Sant Singh’ the following be added :
‘Maulvi Syed Murtuza Sahib Bahadur’

Manlvi Syed Murtuza Sahib Bahadur: Sir, ] withdraw and propose the
22 Noox name of Maulvi Abdul Ghani.
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Mr. President (The Honourable Sir Abdur Rahim): The Chair under-
stands Maulvi Abdul Ghani wants to move the amendment put dowu in
the list that after the words ‘‘the Mover’’ the words ‘‘Maulvi Syed Murtuza:
Sahib Bahadur and the Mover'’ be added. That will be out of order, be-
cause the numbers must be equal. The House has already accepted his-
amendment that instead of 12 members there should be 14. -

Maulvi Muhammad Abdul Ghani: Then, with your permission, T wilF
move that my rame be added there.

Kunwar Hajee Ismaiel Ali Khan: Sir, may I suggest to solve this diffi--
culty that if my Honourable friend, Maulvi Abdul Ghani, withdraws his.
amendment, and if you will allow me to make a consequential amendment,
I will move that after the name of Sardar Sant ‘Singh, the name of Maulvi
Muhammad Abdul Ghani be added.

Maulvi Muhammad Abdul Ghani: On that condition I will withdraw
my amendment.

Mr. President (The Honourable Sir Abdur Rahim): Then, the motion
is:

“That the following Members of the Legislative Assembly be nominated to serve:
on the Joint Committee to consider and report on the Bill to make better provision:

for the administration of Masajid and the Endowment of the Jama Masjid, Fatehpur
Masjid and Kalan Masjid of Delni, namely : )

The Honourable Sir Muhammad Zafrullah Khan, Syed Ghulam Bhik Nairang,.
Maulana Zafar Ali Kbkan, Sir Abdul Halim Ghuznavi, Sardar Sant Singh. Maulvi
Muhammad Abdul Ghani; and the Mover.”

The question is that the above motion be adopted.
The motion was adopted.

THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) BILL.

Qazi Muhammad Ahmad Kazmi (Meerut Division: Muhammadasa:
Rural): Sir, T move:

“That the Bill further to amend the Code of Criminal Procedure, 1898, for a

certain purpose. be circulated for the purpuse of eliciting opinion thereon by the 15th:
July, 1941,

Mr. President (The Honourable Sir Abdur Rahim): The question is:

““That the Bill further to amend the Code of Criminal Procedure, 1898, for a:
certain purpose, be circulated for the purpose of eliciting opinion thereon by the 15th:
July, 1941.

The motion was adopted.

THE DELHI MUSLIM WAKFS BILL.

Maulvi Muhammad Abdul Ghani (Tirhut Division: Muhammadan): Sir,.
T move: : ' ‘

“That the Bill to provide for the better administration of Muslim Wakfs in the
Province of Delhi be referred to a Select Committee consisting of the Honourable Sir
Reginald  Maxwell. Syed Ghulam Bhik Nairang, Maulana Zafar Ali Khan,
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Mr. Govind V. Deshmukh, Mr. J. D. Boyle, Mr. Husenbhai Abdullabhai Laljce,
Mr. Saivid ,Haider Imam, Khan Bahadur Sir Abdul Hamid axid the Mover, with
instructions to report by the 3lst July, 1941, and that the number of members whose:
presence shall be necessary to constitute a menting of the Committee shall be five.”

In moving this motion, 1 have to submit that the Bill deals with the-
protection, better control and administration of all' the wakfs within the.
province of Delhi. T find that the Honourable the Home Member has given
notice of a circulation motion. I do not object to it because after all it is.
better that the Muslims in whose interest the legislation is' sought to be
made should have a chance of giving their views. Delhi is a central place
and since the advent of Muslim rule innumerable wakfs and charitabie ins--
titutions were created here, and on different occasions legislation has been
passed. But they did not prove useful, particularly in regard (o the wakfs.
of Delhi. When the Muslim Wakf Act of 1933 was passed it remained a
dead letter here. When 1 first came here and saw the mismanagement.
and the pitiable condition of the wakfs here I thought it proper to draw
the attention of the (Government of India and have an extension of the
Muslim Wakf Act of 1933. But in reply to a question of mine I was given:
to understand that that Act was not extended to the province of Delhi. We:
know that lots of litigation have been going on and are still going on and
very very large amounts of the public money have been spent and very
valuable and considerablé time of the courts have been taken in deciding’
these cases. I, therefore, think that there should be a.legislation, self-
contained in itself, for the better administration of the wakfs within the
province of Delhi. With this view in mind I introduced this Bill.

We know, Sir, that recently there has been a case going on against the-
mismanagement of the Fatehpuri mosque. Along with that mosque there:
are six or seven other mosques controlled by that committee. In 1877 the-
Fatehpuri mosque was released, as also the Jama mosque. During the
Mutiny they were taken possession of by the Government and when the
Government released these two mosques and a few others, they managed to:
see that their administration: was on a sound footing, and committees were:
appointed of Muslims to administer those mosques. But from 1877 up till
now none of the mosque committees has ever taken. the trouble to submit
their accounts either to the District Judge or to the Muslim public. Much
agitation has been going.on since a very long time. I remember that on the
18th March, 1988, there was a big gathering of above 380,000 Muslims i
the Fatehpuri mosque and people assembled on the roads also; they adopted
a resolution condemning the existing committee and demanded froin the:
Government a legislation for the better administration of mosques and
other wakf properties. I find that there is a graveyard called Khwaja
Baqui Billah about which nine or ten cases had to run.up to the Lahore
High Court and deerees were given against the tresspassers and the so-
called mutawallis; and after that the District Judge was compelled to ask
the Muslim public to have a committee to manage and supervise the affairs
of and take charge of that big graveyard. There are other instances of
maladministration of other wakf properties about which innumerable litiga--
tions went on. This is the proper time to have a legislation for the adminis--
tration of wakf properties in Delhi, and I hope the Government will also:
sympathetically consider the miserable condition in which these wakf pro--
perties are and the mismanacement at the hands of mutawallis. There is:
a very big Idgah in Delhi, built bv Emperor Shahjahan. I find that a
few persons have become mutawallis during the last three or four years and
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during the period have sold the stones which were contained in the plat-
form round about the Idgak, and even underneath the wall was dug up and
stones were taken away without any fear that the wall would be injured. I
feel that if there is much rain and water deposited in the pit, it will do
much injury to the Idgah which I think will soon fall down.

_ There are other buildings, some are under the care of the Archmological
Department,—but there are others which are not so cared for. With this
view in mind I introduced this Bill, and the provisions of this Bill are
very very simple. After great thought I have introduced the element cf a
nominated President, so that the Muslims on the one hand and the Gov-
ernment on the other may have confidence in the administration of wakf
properties here. I know the mentality of some of the interested persons
who fight in order to get a place and afterwards mismanage things. In
order to avoid such interested persons I have thought proper to have a pro-
vision for the Government to nominate two persons, out of whom ore will
be a legal man and he will he appointed as President. The mailis will
contain 15 persons out of which two will be nominated, and one will be
elected by the mutawallis and 12 will be elected by the Members of the
Central Legislature. T have also made provision in the [Bill for the expen-
diture of the majlis which will control all the wakfs; and for that a maxim-
contribution of Rs 6-4, on every hundred rupees net income of wakf pro-
perties, will be levied. That is the maximum. In this ecase it is my
earnest desire that the Government should also come forward and help these
institutions. For instance, in Madras there is a Tribunal called the Hindu
Endowments Tribunal—about two thirds of the expenditure is met by the
Government and one third is met by the State. I am not- meking any
suggestion about contribution by the Government at the present stage.
‘When the Bill will be before the Select Committee after opinions have been
collected, that will be the proper time to move the Government to consider
that point, because since the Bill has been introduced, it has been suggested
by many Muslims that the Government also owe a duty for the better
administration of these Wakfs.

Another important factor in the provisions of this Bill is that there are
Wakfs of Shias also here, and I have made provision by which representa-
tion will be given to representatives of Shias also so that they may have
full confidence in the Majlis, and when matters relating to Shia Wakfs are-
before the Majlis, only the representatives of the Shias will have a right to
vote, while when matters affecting Sunni rights will be before the Walkfs,
only Sunni members will have the right to vote. I have made this provi-
sion in order to avoid any kind of suspicion, because some of my Shia fiiends
say that some of the Sunnis do not believe in Tazia and other ceremonies,
and, therefore, if Sunni members will be elected and will have confrol over
the administration of Shia Wakfs, perhaps there might be reason for mis-
understanding. T do not wish to dilate much on the provisions of this Bill.
They sre all in the Bill, and it will be better for the readers to get them-
selves convinced of the soundness of the provisions and then offer ileir
opinions when the Bill is circulated.

With these few words, T move my motion and hope that Hononrable
Members of this House as well as the Government will give their whele-
hearted support to this measure.
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Mr. President (The Honourable Sir Abdur Rahim): Motion moved.

““That the Bill to provide for the better administration of Muslim Wakfs in tne
Province of Delhi be referred tc a Select Committee consisting of the Honcurable Sir
Regmald Maxwell, Syed Ghulam Bhik Nairang, Maulana Zafar Ali Khan,
Mr. Govind V. Deshmukh, Mr. J. D. Boyle, Mr. Husenbhai Abdullabhai Laljee,
Mr. 8aiyid Haider Imam, Khan Bahadur Sir Abdul Hamid and the Mover, with
instructions to report by the 3lst July, 1941, and that the number of members whoza
presence shall be necessary to constitute a meeting of the Committee shall be five.’

There are two amendments. One is in the name of Khan Bahadur
Piracha and Mr. Nauman, and the other is in the name of the Honourable
Sir Reginald Maxwell. Both are for circulating the Bill for eliciting public

opinion.
Khan Bahadur Shaikh Fazl-i-Haq Piracha (North West Punjab: Muham-

madan): As I fird there is a similar amendment by Government to the
one which stands in my name I don't wish to move my amendmeus.

The Honourable Sir Reginald Maxwell (Home Member): Sir I move.

“That the Bill be circulated fr the purpose of eliciting opinion thercon by the
1st August, 1941."

I hope, Sir, that the Honourable the Mover and this House will accept
this amendment. This Bill is ar important and elaborate measure affect-
ing the religious rites and customs of the Muslims not only of thoss resi-
dent in Delhi, but also in the neighbouring provinces who may be interested
in Wakfs in Delhi, and as I have already explained, Government are at
present, engaged in collecting data which may be of use in solving the pro-
blems which have to be solved before agreed measures for dealing with
these Wakfs can be brought into existence. In these circumstances, it
would be premature to send this Bill to a Select Committee at the present
stage, and T think that circulation would be more desirable. 8ir, I move.

Mr. President (The Honourable Sir Abdur Rahim): The question is:

“That the Bill be cirenlated for the purpuse of eliciting opinion thereon by the
1st August, 1941.”

The motion was adopted.

THE PROFESSIONS TAX LIMITATION BILIL.

Sir ¥. E. James (Madras: European): Sir, ]'bf-.‘g to move:

“That the Bill to limit to & maximem of Rs. 50 per anaum the amount payable
in respect of any person by way of tax on professions. trades. callings or employ-
ments be taken into consideration.’

I think it is only fair to the House that T should explain the reason
for this Bill. The House is aware that for many years past there has
been levied in the Madras Presidency a tax on professions which is based
upen income. T made researches ino the origin of this tax. There was
a tax as early as 1865 which was levied in the Madras City for police
services and the conservaney and improvement of the town. That’ tax
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was based upon a schedule of arts, professions, trades and csllings, and I
ain glad to say that our forefathers were wise in those days, because they
limited the maximum payable under this tax, in the case of individuals,
to Rs. 50 per annum. I am now trying to get back to those days. Since
those days there have of course been amendments to our local laws in the
Presidency of Madras, and the present position is that the tax on profes-
sions levied by local bodies, municipalities, Ihstrict Boards is based on
income. Liuability to the tax is not based upon the practice of a profession
or of uny art or calling. In fact, even persons who have no occupation:
at all have to pay, provided they reside or do business in the particular
local arza concerned. The tax is payable on a person’s income; and
curiously enough, although the reference in our local laws is to the Tncome-
tax Act, it has heen held that in the case of this tax, it is payable also
upon agricultural income. In the city of Madras the maximum goes as
high as Rs. 1,000 per annum; in the districts the maximum goes to
Rs. 550 per annum. There is a difference between the city of Madras and
the districts. The difference is this; that in the city the Professions Tax
applies to individuals and the Companies Tax to companies. These taxes
are upon a different basis. Therefore, as far as this Bill is concerned, it
would not affect the existing tax on companies in the Madras city. On
the other side, in the districts the Professions Tax applies to individuals
and companies alike. Therefore, this Bill, if it becomes law, would, in
its application to the Madras Presidency, outside the city of Madras,
affect not only the individual but also companies. Recently, a High
Court judgment laid down that, if a person exercises a profession in a
particular municipal or local board area but does not reside in that area,
he pays Professions Tax on the basis of his earnings from that profession;
but if a person resides in an area he pavs tax not only on the basis of the

income which he derives within that area but also on the basis of his total
world ‘income.

Now, Sir, under the Government of India Act, 1935, taxes on income
fall within the Central or federal legislative sphere; but this tax, being
legal on the 31st March, 1987, and the assent of the Giovernor General in
Council having been obtained to the passing of the Provineial Acts under
which the tax is levied, this particular tax has been saved by section
143 (2) of the Act read with paragraph 3 of the India and Burma Transitory
Provisions Order in Council. There was at one time, T understand, some
doubt as to whether, after the passing of the Government of India Act,
1935, the authorities concerned could legally continue to levy this tax, and
at one stage the (fovernment of Madras was warned by the Central Gov-
ernment that it might be i;)und that the Madras Professions Tax was ille-
gal under federal conditiohs and that, therefore, an alternative form of

tax, possibly based upon a schedule of professions and fixed rates might
he considered.

During all these years we in Madras have maintained a steady agita-
tion against this fax, and, indeed, as early as 1931, there was a relsoiution
of the Associated Chambers of Commerce dealing with the Professions
Tax in Madras and a similar tax which was then proposed for Bombay.
In his reply to the discussion, the then Finance Member, Sir George
Schuster, said that he took note of the resolution which was then passed
and what had been said in support of the resolution and would bring it to
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the attention of whatever body might be considering the distribution of
sources of revenue as between the Central Government, the Provineial
Governments and local authorities in future. At a later stage in his
speech he said: .

“Undoubtedly, this particular case does require looking into.  Speaking for
myself, I am- glad the point has been raised at this meeting to-day, and as 1 have
already said, we will see that this discussion is brought to the attention of the autho-
rity considering the system of taxation in the India of the future.”

Representations were made at the time of the consideration of the
Government of India Act before the Joint Parliamentary Committee. In
the meantime, not very long ago, the United Provinces Government intro-
duced an Employment Tax Bill. I do not want to go into details, and to
cut the story short, I would only say that one of the results of that was
that the Governor General suggested, that the matter should be clarified
by parliamentary enactment. Notice was given of a Bill in Parliainent.
Shortly after that Bill was introduced in the British Parliament, I put
certain questions to the Honourable the Finence Member. Although he
was not very anxious to be drawn, with the kind help of my Honourable
friend, Mr. Aney, we did elicit two facts; first, that the Government of
India had not been consulted on the amending Bill which was then before
Parliament but that the Governor General had been consulted; and
secondly, that if the Government of India felt that there was a widesprzad
demand for legislation at the Centre with regard to the Professions Tax in
Madras, then the Government of India would be prepared to examine the
question. A very cautious reply, but the condition attached to it, namely,
‘" a widespread demand’’, has certainly been fulfilled subsequently as far
as my own province is concerned.

Now, in course -of time, the India and Burma Miscellancous Amend-
ments Act, 1940, was passed through all its stages. What is the effect of
clause 142A which was added to the Government of India Act by that
Bill? The chief purpose of this part of the Bill was to clarify Parlia-
ment’s intentions regarding item 46 (taxes on professions, trades, callings
and employments), in the Provincial Legislative List in Schedule 7 of the
Government of India Act, 1935. The new section 142A which was insert-
ed in the Government of India Act, 1985, by that Bill, while continuing
the right of the prgvinces to impose Profession Tax, limited the incidence
of that tax to a maximum of Rs. 50 per annumn in respect of any one
person. Unfortunately for Madras, and possibly cne or two otker pro-
vinces as well, that section also contained a proviso which exempted from
the limit imposed by the main body of the Section those Provincial Pro-

" fession Taxes which had existed prior to 31st March, 1939. And as the
Madras Profession Tax on its present basis had beer. in existence for a long
time before that date, the new section introduced by the 1940 Bill did not
apply to it, and, therefore, the tax continues to be levied lawfully at the
old rates.

Now, Sir, in moving the second reading of that Bill, the Secretary of
State in the House of Lords said:

“The Bill proposes to place beyond dispute the distinction which it was always
intended should be drawn between taxes on incomes on one hand and taxes on pro-
fessions, trades, callings and employments on the other.”

““Taxes on income, other than agricultural income, were a federal source of revenue,
whereas taxes on professions, trades, callings and employments were a provincial
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f revenue. It was never intended that taxes under these proviuc s sho
?,Zm:,e i?npl:s‘eil ‘;s to constitute an incomec-tax and so trespass upon the central field of
revenue.”’ '

Lord Zetland went on to say that: o

“Th in purpose in view when these headings were included in the Provincial
List waes T: kegp g.live a right which Provincial Governments had exercised in the
past, empowering local authorities such as maunicipalities and district boards to levy
rates for local purposes which were commonly described as taxes on professions, cir-
cumstances and property. It was of course characteristic of these taxes that their
incidence upon the individual tax-payer was a very small one. Experience had shown,
however, that it was. possible to levy taxes under these heads- which in fact were
nothing less than income-tax in disguwise; for, some little time ago, the legislature of
the United Provinces enacted a taxing Bill under the head ‘Employments Tax’ which
was in fact nothing more thar an income-tax. It was to be imposed upon the
incomes of all: those who derived their income from employment as a substantial gra-
duated tax, which, in respect of a large part of the incomes concerned, would have
amounted to as much as 10 per cent. It was quite clear that this would have con-
stituted a serious invasion ot one or more important sources of revenue assigned to
the Federal Government; and it was equally clear that, if it were to be permitted on
a large scale, it would have the effect of upsetting seriously the balance - between
Federal and Provincial fields of taxation.’

Those were the observations of Lord Zetland in introducing the Bill
and every word that he applied to the Employments Tax Bill of the
United Provinces could have been applied with equal justice to the
Professions Tax which is now levied under provincial legislation in the
Madras Presidency. The Madras Tax is nothing less than an income-
tax in disguise. It is different from the United Provinces tax in this—
that in the United Provinces they proposed to impose a tax upon all those
who derive their income from emplovment; in Madras the tax is derived
from the incomes of all, whether they are in employment or not. It is
really a surcharge on income-tax, and in some cases it amounts to 25 -
per cent. of the income-tax which is inrposed by the Central Government.

Now, Sir, the House may ask why is it that we have brought a Bill
before the Central Legislature. Well, there are various reasons for that,
but I will mention only three. The first reason is that in the
proviso to section 142A (2) of the Government of India Act, it is laid
down that in the case of those.sprovinces where there was on a certain
date already a tax on professions in force greater in incidence than the
Rs. 50 that should remain, unless at any time other pro®ision is to be made
by a law of the Federal Legislature. So that this Legislature is the
competent authority to deal with this matter as far as those provinces are
concerned to which the main body of this section does not at present
apply. Secondly, in Madras, we are now operating with an administra-
tion under section 93 of the Government of India Act and although it is
true that the Governor may enact legislation, the operation of such
legislation is limited to two years. In the third place, it appears.to us
that other provinces than Madras mav be affected and that, therefore,
we should promote a Bill on an all-India basis and ask the Centra] Legis-
lature to pass it. o :

Now. Sir. the Bill itself is quite « brief one. The Bill merely seeks
to give effect to the demand -that the Professions Tax levied by muni-
cipalities and local boards under provincial legislation, based solelv on
income, should be subject throurhout Rritish India to the maximum of
Rs. 50 per annum, and extends the limit laid down in sub-section (1) of
section 142A of the Goverpment of Tndia Act. 1985, to all these provinces

4
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to which owing to the proviso ot that section that limit does not apply.
We feel that although we are dealing first of all with a Madras problem
there is need for uniformity throughout India on the matter.

Now, Sir, what would be the effect of this Bill on the finances of the
provinces? As far as Madras is concerned,.it is difficult to give a precise
figure. The total income accruing to local bodies from the levy of this
tax amounts to about 12 lakhs of rupees per annum. Not all this income
will be affected by the passing of my Bill but a substantial part of
it would, and -either the local bodies would have to be subsidised by the
Provincial Governments to make good the loss or they would have to
look for other sources of revenue. 1 would like to make it clear that
the Bill before the House would not affect the existing taxes on companies
in the Madras City. As far as other provinces are concerned, it is
possible that this Bill may also affect some of them. In Bengal, there is
already a Provincial Employments T'ax but the.amount of it is fixed at
Rs. 80 per annum. So, that comes within the scope of the limit laid
down now by the Government of India Act. Then. in the Bengal Muni-
cipalities and in the Calcutta Municipalities, there are what are described
as licence taxes on individuals and on companies. It is open te doubt
whether these will be affected by the Bill but it®is obviously wise that the
Bill should be circulated for public opinion so that the Governments
concerned can examine the provisions of the Bill and see if and to what
extent their revenues might be affected. 1 understand that representa-
tion have been received from the Government of the Central Provinces
and there are certain taxes there which, it is held, might be affected by
the passing of this Bill. Sir, it is true that this Bill raises the general
issues which were referred to in the debate in the House of Lords on
the introduction of the amending Bill to the Government of Tndia Act.
We feel there is a need for clarification. There is also the burden on the
individual in Madras. Now that the - income-tax surcharge is 83 1/8
per cent., this tax which is now paid by individuals is a real burden,
and it must be remembered that the Profession Tax is not ailowable as a

deduction for computing the taxable income of any assessee.
. RS

The Honourable the Finance Member has on the Order Paper a motion
for circulation and. naturally, I am prepared to accept it. Financial re”
adjustments will be necessary in Madras and the Madras Government will
have an opportunity to consider the matter during the next few months.
Here I should like to say that, perhaps of all the Provinces, Madras at
the moment is better able to dea] with a Bill of this description because
of the happy position in which it has been placed by its taxation policy
in the past and by the prudent and caretful trusteeship of its finances.
Honourable Members will perhaps be surprised to learn that Madras has
an actual surplus of nearlv « crore of rupees, and that a large percentage
of that has been placed in a revenue reserve for expenditure purposes in
the future.. The Madras Government ecan hardly sav that thev cannot
afford to consider the question of a readjustment in the burden of taxation.
In Bengal there may be legal difficulties and those can be considered
during the recess. Sir, T think T can claim that this Bill has behind it.
as far as Madras is concerned, widespread support. Various commercial
and professional bodies, hoth Indian and European. have sent me letters
and telegrams supporting the Bill. T believe the Honourable the Finance
Member has received some of them. I, therefore, do hope that the House
will agree to the circulation of this measure for the purpose of eliciting
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public opinion, so that the views of Provincial Governments may be
obtained. My last word would be to acknowledge with grateful thanks
the help which my Honourable friend, Sir George Spence, has given in
advising me as to the drafting of this Bill. I know that the giving of
such advice is normally not within the scope of his official duties, but
everyone in the House will agree with me whom I say that Sir George
‘Spence is a friend to everv Member who is in difficulties about the drafting
of Bills and that on his judgment all can rely. I also thank the Govern-
ment of India for their willingness to have the Bill circulated for eliciting
public opinion. All I have now to do is to invite the co-operation of this
FHouse in removing what we feel, in Madras in particular, to be both an
anomaly and an injustice. Sir, I move.

Mr. President (The Honourable Sir Abdur Rahim): Motion moved:

“That the Bill to limit to a maximum of Rs. 50 per annum the amount payable

in respect of any person by way of tax on professions, trades, callings or employ-
ments be taken into consideration.”

The, Honourable Sir Jeremy Raisman. (Finance Member): Sir, I
move:

“That the Bill be circulated for the purpose of eliciting opinion thereon by the
1st of August, 1941.”

Sir, as my friend, Sir Frederick James has himself indicated, the
adoption of a measure ot this kind would necessitate the survey of a
number of existing taxes and the taking of action to replace those taxes
by alternative sources of revenue, and on that ground alone, it is desirable
that time should be given to all the Provincial Governments and the local
bodies affected to consider the possible effect of this measure and to state
their views upon it. As regards the general object of Sir F. E. James’
Bill it is no secret that the Government of India have for many years
been discouraging this type of tax which does, unfortunately, find a place
in the finances of local bodies. I myself have taken a part in pointing
out to Provincial Governments that they were erecting a superstructure
-of local or provincial taxation on a foundation which was, to say the least,
of very doubtful validity and that at any moment it was liable to be
upset by rulings in courts of law, and that in any case it was, on general
principles, highly objectionable that the field of income-tax jurisdiction
should be invaded in this surreptitious way by various what I can only call
squatters, for the whole field of our income-tax jurisdiction was being
squatted upon by various kinds of authorities. As regards the principle
of this measure, it would be impossible for me to oppose or object to it.
What happened was that, for the reasons indicated by Sir F. E. James.
the matter had reached a stage at which it became absolutely essential
to demarcate in the most unambiguous manner the boundaries of Central
and Provineial jurisdiction on this subject. Parliament did so by means
of legalizing to a certain extent these taxes, because they were in exist-
ence; they legalized them up to a certain height, so to speak. In regard
to taxes which exceeded that height, Parliament was unable to take
action which might have drastic, widespread effects, and so they left that
situation to be dealt with by the Central Legislature of this country if
and when it felt that the matter should be so regulated.
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That, Bir, is the general position and 1 have nothing to add, except that
the Government of India, in this matter, must take care that no sudden
or drastic change may be made which will leave a number of local bodies
or other authorities with a large parl of their revenue gone before they
have had time to adjust themselves to such a change, and it is exceedingly
important that all the interests affected should have good time to consider
the matter and that this House should see the opinions which are formed
upon the measure before they decide to enact it. Sir, I move.

Mr. President (The Honourable Sir Abdur Rahim): Amendment
moved & :

“That the Bill be circulated for the purpose of eliciting opinion thereon by the
1st of August, 1941.” )

Lieut.-Colonel Sir Henry Gidney (Nominated Non-Official): Sir, on,
behalf of my Party I support the Bill . . . . .

An Honourable Member: Maiden speech.

Lieut.-Colonel Sir Henry @idney: . . . . and I support it for many
reasons. As one who has suffered from such a Professional Tax myself in
Calcutta I realise now that this suffering was a very light one when
compared to what is demanded in Madras. 1, therefore, agree with Sir
F. E. James that this tax is nothing but an unfair encroachment on
income-tax which is a revenue of the (entral Government; indeed 1
would say it is stealing a march on it. The position has been admirably
explained by my friend, Sir F. E. James, and, if such a tax is to continue
the desire expressed for uniformity must be apparent to everyone in this
House. I do not think it is right for one Provincia] Government to levy
such a singularly excessive tax—eall it ‘‘Emplovment Tax'' or ‘‘Profes-
sion Tax’’ as compared with other Local Governments and since this is
taken as a form of revenue, then it is certainly, in my opinion, encroach.
ing rather dangerously on the line demarking Central from Provincial
Revenues and this should be stopped by the Central Government. I
submit the only way this can be stopped is bv the Central Legislature
interfering in this matter. T am, therefore. glad to know that the Finance
Member has agreed to the circulation of this Bill for it is a very long
delayed and a very necessarv piece of legislation. Sir, T support the Bill.

Mr. M. S. Aney (Berar: Non-Muhammadan): Sir, as the motion for
1P'm circulation of this Bill has already been moved, I may also say
R something in support of it. There is much force in the argu-
ments which my Honourable friend Sir Frederick James had advanced
as regards the inequitous way in which use has been made of the powers
vested in the Provincial Governments as regards the imposition of taxes
on professions and callings. But it is to be borne in mind that the Bill,
as it stands, purports to legislate upon matters which affect the resources
to some extent of the Provincial Government and it is a pity that the
measure is being introduced at a time when some of the Provincial Gov-
ernments which are responsible for creating a situation of this kind are
not being run by the people and are solely run by the Governors. That is
also a matter which is rather to be deplored. Anyhow, under these cir-
cumstances, it would not have been proper for this House to rush with
this measure here. As the Honourable the Finance Member himself has

o
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tabled a motion for circulation, 1 believe there will be time enough for the
public to express their opinion, and on the strength of the opinions received
we shall be in a position to regulate the Bill in such a way as to leave
little room for a conflict of the resources between the Provincial Govern-
ments and the Government of India hereafter in this matter. With these
observations, I support the motion for circulation.

Maulvi Syed Murtuza Sahib Bahadur (South Madras: Muhammadan):
Mr. President, I whole-heartedly support the motion before the House
made by my Honourable friend, Sir Frederick James. So far as our un-
fortunate province is concerned, we are paying four taxes, two taxes to
the Municipalities and the District Boards, and the other two to the Gov-
ernment. So far as the house-owners are concerned, they have to pay the
Jiouse-tax as well as the professional tax to the Municipalities, and then
we have to pay two taxes to Government, that is, the land tax and the
income-tax. So, there is no other provinee throughout India which pays
jour taxes. ' :

Dr. P. N. Banerjea (Calcutta Suburbs: Non-Muhammadan): in Bengal
we pay more.

Maulvi Syed Murtuza Sahib Bahadur: Bengal and Bombay are richer
provinces than Madras. Sir, the remarks made by the Honourable the
Finance Member are not encouraging though they are not discouraging too.
He said, the Government would not object to this being considered. But,
at the same time, they have to consult the Local Governments. It is
quite true that in such an important matter as this they have to_consult
the Local Governments. At the same time, they should give us some
favourable gesture in connection with this Bill, so that the Local Govern-
ments may be guided thereby. The Central Government should always
be in a position to guide the Local Governments. I may add that so far
as the Madrasis are concerned they should feel thankful to our Honourable
friend, Sir Frederick James, for having brought this Bill before the House,
and the House will, I hope, whole-heartedly support it.

Mr, President (The Honourable Sir Abdur Rahim): The question is:

“That the Bill be .circulated for the purpose of eliciting opinion thereon by the
1st of August, 1941.”

The motion was adopted.

THE CODE OF CIVIL PROCEDURE (AMENDMENT) BILL.

Dr. P. N, Banerjea (Calcutta Suburbs: Non-Muhammadan Urban):
Sir, I beg to move:

“That the Rill to simplify the procedure in appeal to the Federal Court be taken
into consideration.”

This Bill is a short and simple one. Tt does not seek to amend or alter
in any way the substantive law of the country. All that it seeks to do is
to make it possible to substitute a simple procedure for a complex and
dilatory procedure in regard to appeals which come from the High Courts
to the Federal Court,
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1t is known to Members of this House that the Federal Court was
established a few years ago under the provisions of the Government of
India Act, 1985. Now, Chapter I1X of this Act lays down the law relating
to the working of this Court, but the procedure relating to appeals which
come from the High Courts to the Federal Court is governed by Section
111-A and Order XLV, Rule 17, of the Civil Procedure Code. These were
added to the Civil Procedure Code by the Adaptation of Laws Orders in
Council in 1937. Now the question is,—was it right to make this adapta-
tion in the present case? The object of the Adaptation Laws Orders in
Council was to bring *‘thé provisions of the law into aeccord with the pro-
vigions of the Constitution Aet and, in particular, in accord with the pro-
visions which are constituted under different names, governments and
authorities, in India.’’ According to this Adaptation Laws Order the
Government of India has been re-named as the Central Government, but
that does not apply to the Federal Court. The Federal Court did not exist
before under a separate name. It is a new creation. Therefore, this
Adaptation of Laws Orders should not have been made applicable to the
procedure of a Federal Court.

Whether this adaptation is ultra vires or intra vires, I will not discuss.
It is not necessary for me to discuss that at the present moment. But I
should like to take up the substance of the question. The effect of this
adaptation has been to apply the procedure which is applicable in respect
of appeals from the High Court to the Privy Council to the appeals from
the High Court to the Federal Court. Now, there is no justification for
this. The Privy Council is situated at a distance of six thousand miles and
when the sections of the Civil Procedure Code, which relate to appeals to
the Privy Council were framed, the communications between England and
India were far niore difficult than they are at the present day. So, a certain’
amount of spade work was necessary to be done in the High Courts before
an appeal could go before the Privy Council. But the situation is entirely
different in connection with appeals to the Federal Court. The Federal
Court is situated at a very short distance from the different High Courts
and, at the present moment, appeals could be placed before the Federal
Court without any spade work being done in the various High Courts.
This sort of spade work that is being done in the High Courts takes a great
dezi of time. In the first place appeals can be taken up to the Federal
Court after a certificate has been granted by the High Court.

Now, this is according to the Government of India Act. But after a
certificate has been granted, the estimate of the amount of costs that has
to be paid, the preparation of the paper book, the giving of security and so
forth—all these things take a great deal of time. Different periods of limi-
tation are fixed under the rules with regard to each of these items. The
result is that the procedure with regard to appeals has become very dila-
tory. We are all familiar with the procedure of appeals to the Privy Council
which every body knows is dilatory and very complex. But it is not
necessary to make the procedure so complex ard dilatory in the case of
appeals to the Federal Court. I, therefore, submit, that there is no neces-
sity for retaining this Adaptation Order. Section 111A which was added by
the Adaptation of Order and Order XLV Rule 17 should go. It seems to
me that this adaptation was made at a time when the Federal Court had
not come into existence and the object was a temporary one. The object
was to help the starting of work by the Federal Court. But now that the
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Federal Court has becn in existence for a number of years and it has had
time to frame its own rules, these impediments should not be in the way.

In this connection I should like to urge before the House the view
which has been taken of this procedure by no less a person than Sir
Maurice Gwyer, the Chief Justice of the Federal Court. He observed
some time ago that the Court should be in a position to control from first
to last the conduct of appeals which might be brought before it. I may
also be permitted to quote the opinion of Sir .Shah Sulaiman, whose
sudden and premature death we all mourn and whose passing away has
made our country poorer than before. Sir Shah Sulaiman said in the case
of Lakshmiser versus Kesar Lal: ‘‘In iny order dated the 5th March, 1940,
I had said there was no absolute necessity to make the whole of Order
XLV of the Civil Procedure Code applicable to the Federal Court appeals
even where the only ground taken were a constitutional one.”’ He observ-
ed further: ‘I would now go further and say that it is not necessary in
other cases’’, and he concluded his remarks with these words: ‘‘It is most
unfortunate that appellants who have the statutory right to come up to the
Federal Court under section 205 of the Act and quite independently of
section 109 of the Civil Procedure Code should be hampered by the rules
laid down in Order XLV, Civil Procedure Code, which had been meant for
different classes of appeals altogether’’.

Mr, President (The Honourable Sir Abdur Rahim): The Honourable
Member can continue his speech after Lunch.

The Assembly then adjourned for Lunch till Half Past Two of the
Clock. ’

The Assembly re-assembled after Lunch at Half Past Two of the
Clock, Mr. Deputy President (Mr. Akhil Chandra Datta) in the Chair.

Dr. P. N. Banerjea: Sir, when House rose for Lunch I was urging
that it wag not desirable to invoke the Adaptation of Laws and Orders in
Council and to add section 111-A and O. 45, R. 17 of the Civil Procedure
Code. I quoted in support of my view the opinions of Sir Maurice Gwyer
and Sir Shah Sulaiman. I wish now to mention to the House the power
which has been given by the Government of India Act to the Federal
Court to make its own rules regarding procedure. Section 214 of the Gov-
ernment of India Act runs thus:

“The Federal Court may, from time to time, with. the approval of the Governor
General in his discretion, make rules of court for regulating generally the practicc and
procedure of the court, including rules as to the persons practising before the court,
as to the time within which appeals to the court are to be entered, as to the coats of
and incidental to any proceedings in the court and as to the fees to be charged in
respect of proceedings therein, etc.”

Thus, the Federal Court has been given power, subject to the sanction
of the Governor General in Council, to make its own rules. Therefore,
Sir, T urge that if we repeal section 111-A of the Civil Procedure Code and
0. 45, R. 17, automatically the power which is vested in the Federal
Court to make its own rules will prevail. Now, a difficulty has been point-
ed out to me by some of my friends. Section 111-A of the Civil Procedure
Code applies the provisions relating to appeals from High Courts to the

] .
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Privy Council ccntained in sections 109, 110 and 111. 1t has been pointed
out to me that if section 111-A is repealed altogether the High Court will
require some rules or some enactments in order to govern its power to give
a certificate for appeals to the Federal Court. Then, again, it may be
urged that it will not do if the whole of Order 45 is omitted. [ want to
omit rule 17 and this rule makes applicable to the Federal Court Rules 1
to 16 which are now applicable to the Privy Council. Here, again, some
rules will be needed. 1 appreciate the validity of this contention; but as
this Bill is going before a Select Committee—under the amendment of
which notice has been given by my Honourable friend, the Home Member,
—these difficulties may be removed. Perhaps it may be found necessary
to retain some parts of sections 109, 110 and 111 and also some parts of
the rules under Order 45. But those are details. What I really want is
that the present position is very anomalous. There is no analogy between
appeals from High Courts to the Privy Council and appeals from the High
Courts to the Federal Court. The procedure is cumbrous, cemplex and
dilatory and a simplified procedure is needed.

In this connection, I should like to point out that my Bill does not
seek to extend the jurisdiction of the Federal Court in the least. It keeps
the jurisdiction as it at present exists. Unless an extended jurisdiction
is given to the Federal Court by an Act of this legislature it cannot be
extended. 1 do mnot seek to extend the power and jurisdiction
of the Federal Court. What 1 want now is that the Federal Court should
exercise those powers which have been given to it by Chapter IX of the
"Government of India Act. Sir, my object, as I said at the beginning, is
to simplify the procedure relating to appeals to the Federal Court. This
Bill is a short measure and if there are any difficulties in it they may be
removed at the Select Committee stage. Sir, I move.

Mr. Deputy President (Mr. Akhil Chandra Datta) : Motion moved :

“That the Bill to simplify the procedure in appeal to the Federal Court be taken °
into consideration.” @

The Honourable Sir Reginald Maxwell (Home Member) : Sir, 1 move :

“That the Bill be referred to a Select Committee consisting of Sir George Spence,
Mr. Gopalswami, Mr. Muhammad Muazzam Sahib Bahadur, Syed Ghulam Bhik
Nairang, Nawabzada Liaqat, Ali Khan, Mr. Muhammad Azhar Ali, Mr. M. S. Aney,
Dr. P. N. Banerjea, Sardar Sant Singh, Mr. P. J. Griffiths, Rao Sahib N. Sivara)
and the Mover, and that the number of members whose presence shall be macéssary
‘to constitute a meeting of the Committec shall be five and that the Committee be
authorised to meet in Simla.”

I need say little in support of this motion. Government regard this
measure as rightly conceived and are prepared to support it. They have
already done their best to expedite it by consulting Provincial Governments
executively rather than waiting for a motion of circulation to be
passed in this House. As.a result of the discussions since the
Bill was introduced, a certain aumber of drafting points have arisen, which
would better be dealt with in a Select Committee and the Honourable the
Mover himself has pointed out that there are such matters which a Select
Committee wonld be a more convenient means of considering. T hope,
therefore, that the proposal to refer the Bill to a select Committee will he
accepted.
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Mr. Deputy President (Mr. Akhil Chandra Datta): Amendmnet moved:

“That the Bill be referred to a Select Commitlee consisting of Sir George Spence,
Mr. Gopalswami, Mr. Muhammad Muazzain Sahib Bahadur, Syed Ghu Bhik
Nairang, Nawabzada Liagat, Ali Khan, Mr. Muhammad Azhar Ali, Mr. M. 8. Aney,
Dr. P. N. Banerjea, Sardar Sant Singh, Mr. P. J. Griffiths, Rao Sahib N. Sivara)
and the Mover, and that the number of mewbers whose presence shall be ne
to constitute a meeting of the Commitlee shall be five and that the Commitiee he
authorised to meet n Simla.'

Sir Syed Raza Ali (Cities of the Unietd Provinces : Muhammadan
Jrban) : 8ir. T have just a few observations to make on this Bill, as also
on the Home Member’s motion that the Bill be referred to a Select Com-
mittee. Fortunately the Bill before the House does not raise the extreme-
ly complicated question as to whether it is desirable or not to extend the
jurisdiction of the Federal Court. Very rightly, Dr. Banerjea, who is well
acquainted with the intricacies of the problem has made it quite clear
that his main purpose is to do away with section 111 (a) of the Code of
Civil Procedure, as also Order 45, rule 17 of the same Code, in relation to
the procedure applicable to those appeals which come up before the
Federal Court under the provisoins of section 205 of the Government of
India Act. I think that is a desire with which evéry Member of this House
who knows the ditficulties of the problem will have very considerable sym-
pathy. I do not think T need repeat the arguments which were carefully
gone into by Dr. Banerjea. Suffice it to say that the position today
as put before the House by Dr. Banerjea is that in all those cases where
a certificate is given by a High Court under section 205 of the Government:
of India Act, 1935, the cumbrous procedure relating to appeals to the
Judicial Committee of the Privy Council from: the judgments of the High
Court or any other court of final jurisdiction is applicable.  This is objec-
tionable on two grounds: first, the procedure is dilatory, secondly it is
unnecessarily expensive.  For insiance, as he hinted, therc is no reason
why the provisions relating to the printing of the paper book for the use
of the Privy Council should apply when the appeal lies to the Federal
Court. The thing can be done at much less expense and more expedi-
tiously in the case of all those appeals which are to be heard by the
Federal Court. So that, so far as the desire to simplify the procedure
without introducing any question of principle as to the jurisdiction at
present exercised by the Federal Court is concerned, I htink every mem-
ber of the legal profession would Le in sympathy with Dr. Banerjea’s
motion.

While giving my support to thie part of the motion, let me make it
quite clear that about the extension of the jurisdiction of the Federal Court,
as envisaged in section 206 of the Government of India Act of 1935, there
is considerable difference of opinion. The question was ventilated very
carefully in this House on the 17th February, 1925, when a Resolution
recommending the establishment of a Supreme Court in India to hear
appeals from the High Courts was moved in this House by Sir Hari Singh
Gour. Those who have had occasion to read that debate know that it
produced a very heated discussion in which a number of distinguished
lawyers. including the leader of the then Swaraj Party, Pandit Motilal
Nehru, took part. The weight of opinion on that occasion was that it
would not promote the cause of justice if the jurisdiction that at preseni
vested in the Judicial Committee of the Privy Council was taken away
and conferred on a Supreme Court established in India. I must say that
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so far as I can judge the main ground on which that opposition was based
was this . . . . ..

Mr. Deputy President (Mr. Akhil Chandra Datta): But we are not
concerned with that question now.

Sir Syed Raza Ali: Fortunately we are not. I just want to make it
quite clear that my support to this motion does not mean that I stand
committed to the second proposition also, namely, the extension of the
Federal Court’s jurisdiction. In this House sometimes apprehensions are
aroused which for the time being are unnecessary.

I well remember that our innocent motion for the recognition of cowm-
muna’ unions by the Government was opposed on the ground that today
we wanted recognition of communal unions hut tomorrow we might ask
for the extension of the same principle to trade umions. On that analogy
I just wanted to make my poing quite clear, though this House will remeni-
ber there was no mention whatever about the recognition of trade unions by
the Government in the motion which was discussed two days ago.  Simi-
larly, I hope that the motion moved by my friend is not the thin end of
the wedge, if I may say so, and by accepting it this House is far, far from
committing itself to giving its blessing to any proposal to extend the
jurisdiction of the Federal Court. I make it quite clear, because at times
misunderstandings do arise as to what we meant on a particular occasion

Dr. P. N. Banerjea: I made that clear.

Sir Syed Raza Ali: I must say that you also made the positicn quite
clear. Tt is in that light that I rise to support this motion for reference
to Select Committee where all the pros and coms of the question can be
carefully gone into and the Bill can be carefully revised and improved
upon. Sir, it is in this light, and subject To the remarks I have made,
that I support the motion.

Mr. Lalchand Navalrai (Sind : Non-Muhammadan Rural) : Sir, to me
this imeasure does not seem to be so simple. I have no objection to
giving certain powers to the Federal Court in regard to practice and proce-
dure, and its powers may be extended thus far and no further. But as
the Bill is framed, I feel that certain legal complications will arise. = The
Bill says : ‘““Powers be given to the Federal Court under section 214 of the
Government of India Act’’. Now, the Federal Court has got those
powers, but we have to look to section 214 to see what exact powers it has’
got, and consistently with those powers we can give them more powers,
but nothing more. Section 214 says: ‘‘The Federal Court may from
time to time with the approval of the Governor General in his discretion
make rules for the court for regulating generally the practice and procedure
of the court’’—I lay particular stress on the words ‘‘practice and proce- .
dure’’, and I ask the Honourable Member to give his attention to that.
The latter part of section 214 read with the context of the whole section
will also show that those rules are said to include rules as to the persons
practising before the court, as to the time within which appeals to the
court are to be entered, as to the costs incidental to the procedure in the
court, as to fees to be charged in respect of the proceedings and so forth.
Therefore, it is quite clear that we can give power to the Federal Courb
to make any rules they like with regard to practice and procedure.
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Now, what does this Bill seek to do? It wants two things. It‘is said
that section 111A of the Code of Civil Procedure, 1908, hereinafter referred
to .as the said Code is hercby repealed. ~Now, my friend, Dr. Banerjea,
wants that section 111A should be deleted, and that rule 17 of Order 45
in the First Schedule to the said Code be also repealed. I leave out first
of all the question of procedure with regard to Order 45, rule 17, because
that is a provision which relates to practice and procedure. But so far as
section 111 is econcerned, it has reference to sections which are substantive
law, and if we are going to delete section 111A, then we should also delete
gections 109 and 110 and 111; in other words, if we delete 111A, then it will
be necessary even for the Federal Court to be guided by a certain law, and
that law is contained in sections 109 to 111. Therefore, the first point is
whether we can delegate power to the Federal Court to make law as con-
tained in sections 109 to 111. No, because that is the power of the
Legislature. The Legislature has made this substantive law in the
C. P. C. and the procedure is contained in the orders and rules. So far
as the orders and rules are concerned, we can give some power to the
Federal Court, but so fer as the substantive law is concerned, we will
be giving away our own powers to the Federal Court; in fact, they will
be usurping our powers which we cannot allow to do.

Now, Sir, after this point was brought to his notice, my friend, the
mover of the Bill himself admitted that there are certain portions of sec-
tions 109 to 111 which will be necessary for the use of the Federal Court,
and therefore to delete 111A completely would not be necessary at all.
On the contrary they should be retained, and that will not interfere with
the procedutre which will be amended- The main object of this Bill is
to remove the dilatoriness and difficulties that exist in the present proce-
dure when appeals are made to the Privy Council under Order 45, Rule 17.
Therefore, section 111A should remain as it is. In other words, I would
say there is no necessity for removing rule 111A, because it is a necessary
section for giving powers of sectian 109 or ag much of section 109 to 111
as may be applicable to the Federal Court. It will not do any harm at
all.  On the contrary, it will mean retaining the substantive law which
we have made. These sections will remain and will be applicable to the
Federal Court also. Therefore, I submit that this portion of the amend-
anent which is asked for should not be allowed. Tf done, the difficulty will
arise, if we take away section 111A. Therefore, so far as the Federal Court
is concerned, the Bill itself wants that the Federal Court should make its
own practice and procedure. But if section 111A is repealed it may be
. assumed that the Federal Court has power even to make the substantive
law similar to contained in section 111—I think I have made my point
quite clear, that so far as the substantive law is concerned, we cannot
delegate powers to anybody, and these sections should be retained because
the Federal Court is working under them. If you are going to take away
section 111A completely, you are taking away section 109 to 111 also.
The substantive law is different. If tomorrow section 106 is made appli-
cable, what will happen? The pecuniary jurisdiction of Federal Court is
shown in section 106, but not the other provisions.  Therefore, section
111A should not be deleted at all. It is not necessary for the aims and
objects which my Honourable friend has, namely, to remove the dilatory
procedure and those provisions which are detrimental to the interests of
the appellants.

~
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Coming to order 45, rule 17, I submit that the Code of Civil Procedure
is so divided that the substantive law has been put in the
first portion, and then they have made the orders and rules.
That shows the difference between the sections and the procedure and
practice contained in the orders and rules.. Order 45 is also divided into
two portions. One is up to rule 6, and these rules apply to the High
Court before giving a certificate for the appeal being lodged, and the rest
deal with the question of security and other things, which come into play
after the certificate has been given. =~ What my Honourable friend wants
is that in the High Court there is dilatoriness, there are so many difficul-
ties there, so much time is wasted, and that the Federal Court should
be allowed to simplify their procedure and frame certain simple rules for
the purpose. The sole complaint of the Bill is with regard to that. From
‘that point of view I shall have no objection if the Select Committee may
consider it and find out which portions should be retained and which por-
tions of order 45 should be deleted. In other words, the Bill would
emerge from the Select Committee like this. Clause 2 of the Bill would
be deleted, and as regards clause 3, only those portions of order 45, rule 17,
should be retained as far as they relate to the stage after the certificate
has been given. With these observations I resume my seat.

3 p.M.

Pandit Lakshmi Kanta Maitra (Presidency Division: Non-Muhammadan
Rural) : Mr. Deputy President, if I intervene in the debate at this stage,
it is not for the purpose of making a speech to elaborate the points that
arise in connection with this Bill but only to remove a misapprehension
that has been caused by the speech of my Honourable friend, Sir Syed
Raza Ali. My Honourable friend referred to the debate of the Legisla-
tive Assembly in the year 1925 relating to the subject of the establishment
of a Supreme Court in this country. In that connection he referred to
the opposition of the then Leader of the Opposition, Pandit Motilal Nehru,
and also drew attention to the general feeling of opposition to the provision
of a Supreme Court in India. But the present Bill has got nothing to
do with the establishment of a Supreme Court or the extension of the
appellate powers of the Federal Court. @~ We had a resolution tabled to
that effect, which was in my name, but it could not be reached yesterday.
The_present Bill 1s only to simplify the procedure in appeals to the Federal
Court. -Be that as it may, I desire to draw the attention of the House to
the fact that in the debate referred to by my Honourable friend, Sir Syed
Raza Ali, his esteemed Leader, Mr. M. A. Jinnah, while eulogising the
Judicial Committee of the Privy Council, observed as follows with regard
.to a particular class of its judgments. I will give gne quotation only,
which I am sure will give a clear indication of the position he took up at
that time. Mr. Jinnah said that he refused to believe that the establish-
ment of & Supreme Court in this country was going to lower the prestige of
the Provincial High Courts. I may quote Mr. Jinnah’s own words :

“How is it going to lower the prestige of the provincial High Courts? Then,
lou. ﬁx.:nd iq the ].?rivy Council, fog- which I'have great respect, although T have no

esitation in saying that the Privy Council have or. several occasicns absolutely
murdered Hindu law, and slaughtered Muhammadar law—with regard to Commou

law, the English law, of which they are the masters, undoubtedly they command the
greatest respect of every practitioner and of every Judge in this conntry.”

. So, my Honourable friend’s esteemed Leader, Mr. Muhammad Ali
Jinnah, had something very different to say from what he himself said
Just now on the principle underlying this Bill. The present Bill does not

D
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deal with the question of extending the powers of the lederal Court but
only proposes to clarify the procedure with regard to appeals. Sir, 1
hope my friend will realise from this that even his own Leader was in
favour of a much larger measure, of & much more comprehenswe measure
than that which is sought in this Bill.

'

Sir Syed Raza Ali: Will my Honourable friend go through the rest of
his speech?

Pandit Lakshmi Kanta Maitra: I have read through the whole of it
and I have not found that Mr. Jinnah has contradicted himself any where
in this speech. He might have said something different elsewhere. My
Honourable friend is in a better position to know that, as he knows his
Leader better than I do. So far as it appears fron: the proceedings of
the debate, I take it at its face value. Sir, I support this motion.

Dr. Sir Ziauddin Ahmad (United Provinces Southern Divisions: Mu-

hammadan Rural): I would like to add the name of Sir Syed Raza Ali to
this Committee.

The Honourable Sir Reginald Maxwell: I accept that.

Dr. P. N. Banerjea: In view of the statement made by the Honouratle
the Home Member, I g.ccept his amendment.

Mr. Deputy Pregident (Mr. Akhil Chandra Datta): An amendment has

been moved that the name of Sir Syed Raza Ali be included in the Select
Committee. The question is:

“The question is that the Bill be referred to a Select Committee consisting of
Sir George Spence, Mr. Gopalaswami, Mr. Muhammad Muazzam Sahib Bahadur,
Syed Ghulam Bhik Nairang, Nawabzada Liagat Ali Khan, Mr. Muhammad Azhar
Ali, Mr. M. S. Aney, Dr. P. N. Banerjea, S8ardar Sant Singh, Mr. P. J. Griffiths, Rao
Sshlb N. Sivaraj, Sir Syed Raza Ali and the Mover, and that the number of members
whose presence shall be necessary to cqnstitute a meeting of the Committee shall be
five ang that the Committee be authorised to meet in Simla.”

The motion was adopted.

THE INDIAN EVIDENCE (AMENDMENT) BILL.

Qazi Muhammad Ahmad Kazmi (Meerut Division, Muhammadan
Rural): Sll', I am not moving my motion Nc. 15 but shall move No. 16.

Sir I move:

“That the Bill further to amend the Indian Evidence Act, 1872, for certain pur

poses, be circulated for the purpose of eliciting opinian thereon by the 1st AugI:ut
1941.”

This Bill is intended to provide for a provision in the Indian Evidence
Act which will prove of great benefit to htlgants and the absence of which

has proved a great handicap to them, owing to a decision of the Privy
Council.
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Under section 90, certain presumptions can be made in respect of docu-
ments more than 80 years old, provided they came from proper custody.
The presumption was formerly held applicable to copies of the documents
also. The Allahabad and other High Courts have held that if an original
document more than 30 years old is missing and a copy of it comes from
proper custody, according to the provisions of the Indian Evidence Aect,
the copy is admissible in evidence and that the same presumption of
genuineness shall attach to it as attaches to the original document. But in
Privy Council case, on a strict interpretation of section 90 of the Indian
Evidence Act, Their Lordships came to the conclusion,—and rightly so,
because so far as the present wording is concerned, it does not contemplate
a copy, but only the original document,—that the presumption would not
apply to the copies. Only if the original document is produced, it will be
taken to be genuine.

Now, Sir, in actual practice, when a document of ore than 30 years
old is brought before the Court, it is very difficult to prove whether it is an
original document or a copy, because it is very difficult to do so after a
period of 30 years—not only 30 years, it may be 50 or 100 years and sc on.
It is very difficult to find the executant. He may be dead. It will he
very difficult to find the attesting witnesses, they may be dead. It is on
account of this difficulty that the Legislature provided that in such cases
the document shall be considered a genuine document. In the case of
copies, it becomes still more difficult, because, in the case of the original
document, the signature of the attesting witnesses is there, and, after a
period of 30 years, though the executant and the attesting witnesses may
be dead, there may yet be some persons who may be able to recognise their
signatures and say that these are the signatures of such and suech persons.
In the case of copies, the difficulty becomes all the greater, because there
are no original signatures of éither of the persons. It can also be arguad
on the other side that it will also be possible for neople to prepare some
fictitious documents, keep them on, and, after a period of 30 years, aot
to produce the original documents, but only the copies. Suppose I get
a sale deed of the fort executed in my favour, keep the document with
me for a period of 380 or 40 years, produce a copy snd say that it comes
from proper custody, and, therefore, it must be tsken as genuine. The
difficulty would be very great in these davs when very ingenious persons
have come into existence due to the ingenious laws of this country. But
any way the difficulty is there, and, instead of making the presumption
generally as it was the case up till now, the suggestion I have made is that
& provision should be made in favour of the copies of registered documents.
In the case of registered documents, there will be much less danger of any
kind of fraud and there seems to be no way out of the difficulty. It is for
that reason that I have introduced this Bill and I hope the House will
accept the motion for circulation at the present stage.

Mr. Deputy President (Mr. Akhil Chandra Datta): The question is:

“That the Bill further to amend the Indian Evidence Act, 1872, for certain pur-
IIMses. be circulated for the purpose of eliciting opimion thereon by the 1st August,
1.I'

. The motion was adopted.
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Dr. F. X. DeSouza (Nominated Non-Official): Sir, 1 Leg to move for
leave to introduce a Bill further to amend the Indian Succession Act, 1925.

Mr. Deputy President (Mr. Akhil Chanldra Datta): The question is:

“That leave be granted to intrcduce a Biil further to amend the Indian Succession
Act, 1925

The motion was adopted.

Dr. F. X, DeSouza' Sir, I introduce the Bill.

The Assembly then adjourned Till Eleven of the Clock on Frldav, the
28th March, 1941.

( 2024)
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