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CORRIGENDA. 

In the Council of State Debates, 
1941, Vol. n,-

(1) On page 4, in the top line,-
fOf' " India " read " Indian "; 

(2) On page 136, in line 3 from the 
top,-

fOf' " one is at " read "that is, 
with ". 

(3) On page 142, in line 5,-

delete the words " at the time H; 

(4) On page 147, in line 4,-
for " I lay a statement on the 

table " read " A statement 
has been laid on the 
table ". 



COUNCIL OF STATE. 

Wednesday, 19th NOfJef1Iber, 1941. 

The Council met in the Council Chamber of the Council House at Eleven 
of the Clock, the Honourable the President in the Chair. 

QUESTIONS AND ANSWERS. 

OlmEBS FOB THE SUPPLY OF WAR MATERIALS PLACED WITH THE UNITED 
KINGDOM COMMERCIAL CORPORATION. 

176. THE HONOURABLE RAJA YUVERAJ DUTTA SINGH: (a) Will 
Government state whether orders for the supply of war materials have been 
placed by the Supply Department, or the Eastern Group Supply Council, 
with the English Commercial Corporation ~ If so, for what articles, and for 
what value' 

(b) Are Government aware that the object of the English Commercial 
Corporation, as sta~d by Sir John Simon in the House of Commons on 
the 4th April, 1940, was that "Government had decided as a contribution 
towards the difficulties attending the development of trade with certain 
neutrals to form a special trading company called the English Commercial 
Corporation, the capital of which would be subscribed by the Treasury" ¥ 
,- (c) Is it a fact that this English or United Kingdom Commercial Corpora. 
tion which was primarily formed to develop British trade in the Balkans, has 
appointed Mr. C. W. Miles as their representative in India to maintain close 
contact with the Supply Department, and the Eastern Group Supply Council , 

(d) Do Government propose to give an assurance that the legitimate trade 
and economic interests of India will not be allowed to be adversely affected 
by the entry into the field of competition of this highly influential foreign 
commercial corporation , 

Tm: HONOURABLE Sm ALAN LLOYD: (a) No such orders have been 
p~. ' 

(6) Yes. The statement was made on 5th April, 1940. 
(c) Yes. The maintenance of close to!lch with the Supply Department 

and the Eastern Group Sllpply Council is, howev", only incidental to Mr. Miles' 
duties.·· . 

(d) r:I;:he Corporation will not interfere with normal private trade. 

brfEBNATIONAL COJOlrrrEE OF THE LEAGUE OF NATIONS UNION. 

177. THB HONOURABLE RAJA: YUVERAJ DUTTA SINGH: (a) Is it a 
fact that an Allies .. Lea.gue of Nations" under the official title of" London 
International Assembly formed under the auspices of the International Com. 
mittee of the Lea.gue of Nations Union" has been formed in London; a.nd 
that, among other countries India also has been invited to become one of the 
members t ' 

( 225 ) 
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(b) Do Government propose to consult the Central Legislature before 
admitting India &8 a me~ber ofthis organisation ! . 

(e) What will be the financial implications if India is admitted &8 a member 
of this League , 

THE HONOURABLE MR. SHAV-AX A. LAL: (a) I have seen a report to 
this effect in the press but I have no official information. 

(b) I cannot attempt to anticipate the action which Government might 
or might not take in the event of an official communication on the subject 
being addressed to them. It is not 'clear from the press report whether the 
;proposed League will be. of a governmental or of a purely non-official character. 

(e) Pending an official communication it is impoSBible to say what financial 
Jmplications, if any, would be involved. 

THE HONOURABLE MR. P. N. SAPRU: Is it a different body from. the 
pbi'League of Nations , 

TIm HONOURABLE MR. SHA VAX A. LAL: Yes, Sir. The International 
Committee of the League of Nations Union is an entirely non-official body. 
I understand that this body was formed with a view to propagate the ideas of 
the League. 

MR. J. HEJITNESSY, PB:rNCIP AL. INFORMATION OFFIOER. 
178. THE HONOURABLE RAJA YUVERAJ DUTTA SINGH: (a) Has 

Mr. Josselyn HenneSBY, Principal Information Officer, Government of India, 
been deputed to go to the United States, of America, with the object air 
ensuring " more effective publicity of Indian affairs in America"! Will 
Government state in somewhat greater detail the exact scope of his 
aotivities in America, and the instruotions, if any, which may have been 
given to him ! 

(b) What are the finanoial implications of hlsdeputation, and of his 
activities in America , 

THE RIGHT HONOURABLE Sm AKBAR HYDARI: (a) Yes. Mr. Hen-
neBBY is being deputed as Information Officer with the Agent General for India. 
in the United States of Amedca. His duties will in general be to see that 
acourate information is made available, on request, to the American pre8B and 
publio about India.. _ 

(b) This is still under th~ consideration of the Government of India. and 
I am unable to give any estimate at present. • 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: ean: Govern-
ment tell us at least today whether the salary of Mr. HenneSBY will be free of 
income-tax' That was a question that was put yesterday to the Finance 
Secretary and he said that he could not for the moment reply to it. 

THE RIGHT HONOURABLE Sm AKBAR HYDARI: Do you refer to 
Indian income-tax or American income-tax ! 

TIm HONOURABLE PANPIT HIRDAY NATH KUNZRU: The question 
put yesterday was about the application of the Indian income-tax. 



QUES'rIONB AND ANBWBBB 

, 'Tlm BroDT HOliOURA.BLE SIB AKBAR HYDARI: I require notice 
of that q~estion, Sir. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: The-question 
",as mentioned yesterday and I thought Government would be ready today 
.at least to give a reply to it. 

THE HONOUXABLE Sm JEREMY RAISMAN: If I may intervene, Sir, 
I would like to point out that a question like that does not admit of a" Yes ... 
-or "No" answer. The legal position is somewhat complicated. The first 
year in which a man leaves India, having been resident in the course of the 
year, he may have a liability, but he may not be liable at a later stage. 

THE HONOURABLE MR. P. N. SAPRU: What will be the nature of the 
propaganda that he will be required to do, Sir ¥ Will he base his propaganda 
-en the talking points ¥ 

THE RIGHT HONOURAlILE Sm AKBAR HYDARI: What I said was 
'l;lot propaganda but information. 

DURGA PUJA. HOLIDAYS. 
179. THE HONOURABLE RAJA YUVERAJ DUTTA SINGH: Ha.ve 

'the E. 1. R. authorities cut down the number of Hindu holidays, specially the 
Durga Puja holidays, which have been reduced from two weeks to four days 
'this year ¥ If so, what is the rea.son for this reduction ¥ 

THE HONOURABLE MR. S. N. ROY: Government understand that under 
~e.Negotiable Instruments Act the holidays declared for Durga and Lakshmi 
Pujas were four and that the E. I. R. observed these as holidays. Such staff 
'as lived some way off from their place of work were permitted to avail them • 
.selves of extra casua.lleave on the 1st, 2nd and 3rd October. 

MBs. STAN HARDING, JOURNALIST PHOTOGRAPHEB. 
, 180. THE HONOURABLE RAJA YUVERAJ DUTTA SINGH: (a) Have 

'Government appointed a European photographer, Mrs. Harding, for the 
purpose of taking pictUres of various aspects of India's war efforts, on a 
;salary of Rs. 8QO per month 1 What is the. lI.pproximate amount of the 
total expenditure involved in this undertaking! 

(6) Has a specially constructed motorvan with dark room equipment 
,to facilitate movement all over the country been placed at her disposal ! 

(e) What are this lady's special qualifications for the appointment,; and 
what was her position before she was appointed to this post! , ' 

(d) "as the post advertised in the press ¥ If so, in what newsp&pt'l's 1 
H it was not advertised, why not! 

(e) What efforts did Government make to find out that DO suitable Indian 
photographer was available to fill the appointment! 

(/) Why was it deemed necessary to appoint a lady photographer' 

THE RIGHT HONOUXABLE Sm AKBAR HYDARI: (a) Yes. The total 
-expenditure will ~ about &s. 16,800 annually. 'lhe expenditure during the 
-cUrrent financia.l year is estimated at &s. 13,650. 



COUNCIL OF STAB [19TH Nov. 194! • 

(6) Yes. The motorva.n 'W88 paid for by the Ministry of Infol'lDation .. 
London, and is being utiIised by the Government of India free of ~e. 

(e) Mrs. Stan Harding was for many years the Berlin Correspondent of the· 
old Low1on Daily N ew8 and also the Correspondent of an American da.ily. 
She has published her work in many leading illustrated magazines and is a· 
Journa.list-Photographer of internationa.l reputation. Before appointment 
to her present post, Mrs. Stan Harding was employed by the Government OI 
India on a salary of Rs. 800 per mensem to work for the Ministry of Informa..· 
tion. She was paid by the Ministry of Information, London. Before that 
she was an independent Journalist-Photographer, contributing to the IUUBtratefr. 
Weekly, Sphere, and many other reputable magazines all over the world. 

. (d), (e) and (/). The post was not advertised. The Government of India', 
had already had some experience of Mrs. Stan Harding's work during the period' 
she was employed on behalf of the Ministry of Information. She is considered' 
to bt: one of the best Journalist-Photographers available in India, and her-
work challenges comparison with the well known experts on the sta.fi' of the 
American Life and the British Sphere. It was thought unlikely that a Jour-
nalist-Photographer of her reputation would be available in India, or, if avail·· 
able, would accept a salary of Rs. 800 only. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: Is it a fact 
that the experience of the Government of India with regard to all important. 
posts recently has been that a Britisher is preferable to an India.n 1 

THE RIGHT HONOURABLE Sm. AKBAR HYDARI: I did not catch. 
your question. 

THE HONOURABLE THE PRESIDENT: He wants your opinion--. _ 
THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: No, Sir, it is: 

a question of fact. Is it a fact that the Government of India ha. ve found with: 
regard to all important posts recently that Britishers are preferable to Indians. 
in every case 1 

(No answer.) 
THE HONOURABLE THE PRESIDENT: The Honoura.ble Raja Yuveraji 

Dutta Singh. 

ScHEME FOB A NEW' CmcULAB MOTOB RoAD BOUND SDILA. 
181. THE HONOURABLE RAJA YUVERAJ DUTTA SINGH: (a) Is there-

any scheme for a new circula.r motor road round Simla in which the Govern. 
ment of India, the Government of the Punjab, and the Simla Municipality 
will share the cost! 

<b) What is the estimated tota.1 cost of the scheme; and what is the-
quota of the Central Government! 

(e) What is the urgency of the scheme! 
THE HONOURABLE MB. G. S. BOZMAN: (a) Yes. 
(b) About Rs. 8f lakhs, half of which will be met by the Central Govern-

ment. 
(c) The project is part of a scheme designed to ameliorate the in~tary 

sum conditions existing in 'Simla, which are a menace to the health of the 
community. . 
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QUESftONS AND ANSWERS 

THE HONOUJu.BLB PANDlT HIRDAY NATH KUNZRU: May J.. know 
-whether a.ny part of this expenditure has been incurred or whether Govern-
ment wi~ wait till the scheme is embodied in the next Budget! 

THE HONOURABLE lb. G. S. BOZMAN: I cannot say, Sir, wlmther any 
actual expenditure has been incurred but the work hILS been taken ill hand. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU : Perhaps the 
Finance Member will be able to throw some light on the point. 

THE HONOURABLE SIR JEREMY RAISMAN: Sir, the position is that 
the Government of India were asked to make a grant so that expenditure 
may have been incurred, although the question of grant will come up at some 
_particular stage. No detailed information is with me on the subject. 

INDIANS IN THE ROYAL Am FORCE. 
182. THB HONOURABLE RAJA YUVERAJ DUTTA SINGH: (a)}Vill 

-Government state whether there are Indian air pilots attached to the R. A. F. 
-who have been. taking part in almost daily raids over Germany 1 If so, about 
:how many t 

(b) Have Indian air pilots been sen,t to the Russian Front t If not, why 
'1lot t 

THE HONOURABLE MR. A. DEC. WILLIAMS (on behalf of His Excel-
lency the Commander-in-Chief): No detailed information is available &8 to 
the duties on which these officers are employed; but it is a fact that some of 
-.them have been detailed for operational duties. ,-

INCREASE IN CIvIL AND DEFENCE EXPENDITURE ATTRIBUTABLE TO THE 
WAB. 

183. THE HONOURABLE RAJA YUVERAJ DUTTA SINGH: What is the 
;approximate daily expenditure of the Central Government due to the war 1 

THE HONOURABLE MR. C. E. JONES: It is not possible to estimate 
with any approach to accuracy the increase in Civil and D~fence expenditure 
which can be directly attributed to the war; but the Honourable Member is 
_no doubt aware, from the monthly statements· published in the Gazette of 
India, that the total expenditure on Dafence Services during 1940-41 amounted 
-to Rs. 73t crores, and the expen:diture during the first five months of the 
current year has averaged nearly Rs. 7 crores a month, giving daily averages 
-of Rs. 20 lakhs and Rs. 23 lakhs respectively. Expenditure on Defence S~r­
vices is however mounting, and for 1941-42 the daily average may amount 
'to as mqch as Rs. 25 1&khs, as against the pre-war figure of Rs. 12 Iakhs. 

:8VBSIDIBS PAID TO THE P. & O. Co. AND THE BBITISH OvERsEAS AmWAYS 
CoRPORATION. 

184. To HONoUBABLB RAJA YUVERAJ DUTTA SINGH: (a) Is the 
Gov~t of India paying subsidies of about £30,000 per year to the P • 
.ud O. Compaay; and of about RB. 15 lakhs per year to the British 
Overseas Airways Corporation for maintain\ug the mail eervioes.In 
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view pf the irregularity and curtailment of mail services due to the war d~ 
Government propose to make neceBB&ry adjustment and reduction in the-
subventions t If not, why not t 

(b) Is it a fact that under the present a.greement with the Indian Trans-
Continental Airwa)15, Ltd., a majority of the share capital of the Company 
is ensured to the British Overseas Airways Cctrporation 1 If so, do Govern-
ment propose to revise the agreement so as to enable the Government of 
India to have controlling interests in the affairs of the Indian Trans-Continental 
Airways 1 

THE HONOURABLE Ma. S. N. ROY: (a) The Government of India do-
not pay subsidics either to the P. & O. Company or to the British Overseas 
Airways Corporation, which are under contract with His Majesty's Govern-
ment. Possibly the Honourable Member has in mind the contribution which 
the Government of India make for the use of the services operated by these 
Companies. The annual payment on this account for the P. & O. services,. 
subject to final adjiIstment, is £28,000 and that for :British Overseas Airways 
Cqrporation empire air services for the year ending 27th February, 1942 about 

_ Rs. 9 lakhs. The question of reduction in these payments, in consequence of 
the curtailment of services during the war, is under correspondence with His: 
Majesty's Government. 

(b) The British Overseas Airways Corporation as succeBBOrs to Imperial 
Airways Limited hold a majority of the share capital of Indian Trans-Conti-
nental Airways, Limited. As regards the future, Government have made-
certain proposals to His Majesty's Government for the revision of the exist-
ing arrangements, but it is unlikely that any final settlement will be pOBsibleo 
during the war. 

THE HONOURABLE MR. P. N. SAPRU: What are the services fur w:.hi~ 
these subsidies are paid to the P. & O. 1 

THE HONOURABLE lIB. S. N. ROY: I have just said, Sir, that the-
Government of India do not pay any subsidy. They make a contribution 
to His Majesty's Government. 

THE HONOURABLE lIB. P. N. SAPRU: What are the services for which. 
contribution is paid to the P. & O. t 

THE HONOuRABLE MR. S. N. ROY: For carrying mails between the-
United Kingdom and India. 

THE HONOURABLE PANDlT HIRDAY NATH KUNZRU: What is the-
proportion of the share capital held by the Overseas Airways Corporation t 
Is it 51 per cent 1 

THE HONOURABLE MR. S. N. ROY: 51 per cent. 

POLIOY I'OLLOWBD BY TIDII E. I. R. IN J'ILLING APPOIN"l'lImN'l'S TO 'l'IDI: HIGlIlIB: 
GRADES IN SCHOOLS. 

185. To HONOURABLE PUDIT HlRDAY NATH KUNZRU: Wilt 
Government state--

·(a) Whether in maJdng appointments to the higher grades and posts iD 
-raUway schools the E. I. R. authorities baveignored the claims of the-
_chen already in serviCJB although they possessed 1ihe requisite quali4oa-

;:tions and apeneuce and Nqmited men &om:.au~ , -_ _ 
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(6) Whether in schools in Bihar, Bengal and the United Provinc~ the 
recruitment of headmasters and assistant masters is confined to teachers 
already in service ! If so, why is a different system followed by the E.I.R. 
authoritiell ! 

(c) Whether several headmasters and assistant headmasters are· due to 
retire in the near future! If so, do Government propose to confine 
recruitment for the vacancies that will arise to the teachers already in 
service as is the practice in the provinces through which the E.!.R. passes 1 

THE HONOURABLE MR. S. N. ROY: I have called for information and 
a reply will be laid on the table of the House as soon as possible. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: This is the 
reply to all questions asked about the E.I.R. It is very unfair. 

STANDING COMMITTEE FOR THE DEPARTMENT OF SUPPLY. 
THE HONOURABLE MR. A. DEC. WILLIAMS (Defence Co-ordination 

Secretary): Sir, I move :-
.. That this Council do proceed to elect, in such manner as may be approved by the 

Honourabie the President, one non-official Member to serve on the Standing Committee 
attached to the Department of Supply, in place of the Honourable Pandit Hirday Nath 
Kunzru reeigned." . 

The Motion was adopted. 

THE HONOURABLE· THE PRESIDENT: With reference to the Motion 
which has just been adopted by the Council I have to announce that nomina. 
tions will be received by the Secretary up to 4: p. M. today and the date of 
~on, if necessary, will be announced tomorrow. 

INDIAN INCOME.TAX (AMENDMENT) BILL. 

THE HONOURABLE MR. C. E. JONES (Finance Secretary): Sir • 
Imove:-

.. That the Bill further to amend the Indian Income-tax Act, 1922, as passed by the 
Legislative Allsembly, be taken into consideration. " 

• I do not propose to take up a great deal of the time of this House in explain. 
ing in detail the purpose of the Bill since Honourable Members must by now 
be acquainted with the objects which it setlt Out to accomplish, while the 
Notes on Clauses attached to the Bill are exceptionally comprehensive 
and detailed. 

The main change is the exemption given by clause 8 (b) of the Bill to in. 
come accruing or arising in an Indian State. It recently came to notice that 
if the States adopted, as in fact one State did, the residence basis introduced 
in the btdian Income-tax Act in 1939, and if the existing arrangements for 
double income-tax relief continued, we stood to lose considerably more revenue 
than if we reverted to the old basis of charge, viz., the remittance basis in 80 
far as the income accruing or arising in an Indian State is concerned. The 
.solution therefore lay in exempting from tax the income accruing er arising 
in a State unless it was brought into or received in British India, but mcluding 
.it in the year of accrual for determining the rate of tax payable on the other 
income of the assessee. To obviate any hardship which would arise· by in. 
cluding the income once again when remitted fOf determining the rate of tax 
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the Select Committee added another sub-seCtion which secures that in the 
year of remittance income which had been included previously fOil rate pur-
poses will not again be taken into account for that purpose. Income which 
originally accrued to a British Indian assessee in an Indian State and is subse-
quently brought into British India will in consequence be assessed at tlie 
average rate applicable to the other income, or at the rate applicable to the 
amount of the income remitted, whichever is the greater. It follows as a 
corollary that we should now be justified in refusing to enter into double 
income-tax relief arrangements with States which trespass on our domain to 
any greater extent than we trespass on theirs. 

Two other changes (clauses 6 and 13) that call for mention are those re-
lating to the computation of written-down value and the priority to be given 
to the allowance for 10BBe8 carried forward over the allowance for unabsorbed 
depreciation. As the law stands, the written-down value has to be computed 
by deducting all depreciation " due", whether actually allowed or not, except 
the unabsorbed depreciation up to the asseBSment year 1938-39 which was not 
excluded. According to the provisions as amended by this Bill, the .written-
down value will be the cost less depreciation actwilly allowed so far. 

It is proposed also to give priority to allowances for 10BBe8 carried for-
ward, because some losses can be carried forward only for six years while depre-
ciation can be carried forward indefinitely. If assessees are to get the full 
benefit of the carry-forward of losses this provision is neceBBarJ. 

As recommended by the Select Committee these provisions, as also the 
pne relating to the exemption of income accruing or arising in a State, take 
effect from the asseBSment year 1942-43. This will obviate any invidious 
distinction as between asseBBee8 whose &BBeBSments have been completed.-a·w 
those whose asseBBments remain to be completed. 

Certain other clauses of the Bill which either seek to alter the scope of the 
'Charge or reduce or increase the quantum of tax may be mentioned. Clause 
-3 is designed to exempt official representatives of other Governments on a 
reciprocal basis, and clause 4 enlarges the definition of " residence " to cover 
the case of a person who comes to India for the purpose of residing in India, 
but actually arrives in the country too late in the year to qualify for residence 
in the year of arrival. 

Clause 13 seeks to give -elfect to the intention underlying section 24 (2) 
of the Act, which is that only those partners of a. firm who have suffered a loBS 
should be allowed the benefit of a subsequent set off; the section as it stands 
does not achieve this. 

. The opportunity has also been taken to correct anomalies in SUb-eectioDS 
(3) and (4) of section 25. Under the 1886 Act, the "previous year" basis 
'Df 8BBIl88JDent was followed and in 1918 a change was made to the J' current 
year" basis. In 1922, we switched back again to the" previous year " basis. 
The effect of this change was to cha.rge the assessee for one year more tha.n 
the number of years for which he carried on business, and it was with a view 
to counteracting the effect of this change that these sub-sections were origi-
nally inserted. These conditions do not however apply in the case of super-
tax or to companies except to the limited extent provided for in the amend-
.ment itself in clause 14. There is clearly no justification for continuing \heee 
JIQlule_ons in theBe two CIIo8eJ. 
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Provision has also been made for strengthening the COllector's h"nds in 

-the matter of the recovery of income-tax demands. At present his powers 
in this direction are inadequate in view of the largeness of the amounts in-
volved, and it is proposed therefore in clause 24 to give him the powers which 
under the Civil Procedure Code a civil court would have for the J1Urpose of 
recovering an amount due under a decree. 

The House will also be interested to know that the CommiBBioner's powers 
-of revision are being restored with a view to affording relief to the aBBeBSee 
where its neceBBity is clearly indicated. This will be found in clause 18. It 
:is not proposed however to confer on him any power to pass an order prejudi-
·cial to the asseBBee or where the a88eBsee has appealed to the Income-tax 
:Appellate Tribunal. In any case of hardship within the knowledge of the 
Department, it would normally be the Department which would move the 
'Commissioner to grant relief. But it will also be open to the assessee to apply 
-to the CommiBBioner in certain circumstances, the application being accom-
'panied by a fee of Rs. 25. This fee has been imposed with a view to pre-
'wenting petty or frivolous applications. 

The remaining provisions of the Bill are either clarificatory or are desigtled 
to improve the machinery or to assist the assessee in the matter ofilling appeals, 
etc., and no special expla.nation seems necessa.ry in regard to them. 

Sir; I move. 

THE HONOURABLE SIR RAMUNNI MENON (Nominated Non-Official) : 
Sir, I welcome this Bill because certain provisions of it are designed to give 
relief to a fairly large class of British Indian residents whose lot is cast both 
~n British India and in Indian States and who sometimes get the worst of both. 
The provision in the existing Act by which incomes of these residents accru-
Ain Indian States are liable to British Indian income-tax, even when they 
.are not brought into British India, was a new provision introduced in 1939; 
and now by the amendment before us we are taken back to the old position. 
I think the restoration of the old position is very fair and welcome. One 
would have liked to believe that this change in policy on the part of the Govern-
ment was due to the emergence of a new sense of equity towards the tax-
payers but that is not the case. It is in fact due to the discovery that a con-
.siderable portion of income-tax collected in British India would have to be 
.surrendered to certain Indian States who came rather unexpectedly on the 
.'Scene, armed with their own income-tax laws, modelled, I understand, closely 
·on the British Indian model. The cynic may b~ forgiven if he recalls the old 
proverb--When thieves fallout, honest men ~ome by their own. Be that as 
it may, one need not look too closely into motives and methods when the 
result achieved is very agreeable and equitable. There are one or two other 
points which I would like to mention in this connection. The position as it 
.8tood before 1939 has not been completely restored. Before 1939 there was 
no question of world income, and income accruing in an Indian State was 
natura.lly not taken into oalculation in estimating the total income of the 
.assessee. Total world income was introduced in 1939. The amending Bill 
now before us does not take away the provision in the existing Act, by whioh 
Indian State income is included in the total world income for determiIllng the 
:rate of tax. I have no objection to its retention, because I oonsider it quite 
.right that a man should not be able to evade his just share of income-tax by 
availing himself of facilities for splitting up the location or the sources of his 
incOme. But what I think is an anomalous feature is one which will not be 
apparent to the casual reader of this Bill, but, which actually exists in the 
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Income Tax Act as it stands at present. The point I am referring to relates: 
1;0 agricultural income. As we are all aware, agricultural income apcruing in. 
British India is not subject to Central income-tax. I am quite aware that in. 
certain provinces in British India there is a tax on agricultural income, but • 
such income is not subject to Central Indian income-tax. When the present 
Act was discussed in the Bill stage in this Council in 1939, I remember point-
ing out the anomaly of making agricultural income accruing in an Indian State 
liable to British Indian income-tax. But my complaint fell on deaf ears and. 
nothing came out of it. I assume-I am speaking subject to correction-
that the retention of the provision by which Indian States income is included 
in the world income of an assessee means that his agricultural inCOme aceru-· 
ing in an Indian State will also be so included. If that is the case, I must 
confess that it is an anomaly. When you are not subjecting agricultural 
income accruing in British India to Central income-tax, and when you are not 
taking it into account for the purpose of calculating the rate ot tax. I think it 
is very unfair that you should make a departure in regard to agricultural in-· 
cq,me accruing in an Indian State-

THE HONOURABLE THE PRESIDENT: You said at the beginning that. 
the Indian States have adopted the British Indian Income-tax. Act. 

THE HONOURABLE SIR RAMUNNI MENON: I am not sure whether,. 
in this particular detail, they have followed the Income-tax Act of British 
India. If they have adopted it, I shalT be very glad, because it will open the 
eyes of the Government of India. There will be such a loud complaint in 
British India that I am sure they will do something to redreBB the grievance. 

THE HONOURABLE 8m JEREMY RAI8MAN: May I point out th€.· 
position is that agricultural income arising in an Indian State does not fulfil 
the definition of " agricultural income" which is included in the Act. 

THE HONO~BLE Sm RAMUNNI MENON: That is quite true. But 
what I want done is to amend the definition in the Act 80 that it covers agri-
cultural income accruing in an Indian State.... I want agricultural income in an. 
Indian State to be exempted from income-tax in British India and to be exclud-
ed from total world income when the rate of tax is determined. I want the· 
same principle to be adopted in regard to agricultural income, whether it arises. 
in an Indian State or in Brifish India. That is all my point. 

With these few remarks, Sir, I have very great pleasure in hea.rtily wel-· 
coming the Bill. 

THE HONOURABLE MR. 8HANTIDAS ASKURAN (Bomba.y: Non-
Muhammadan): Sir, let me, first of all, congratulate the Honoun.ble the-
Finance Member for bringing in this measure to amend the Income Tax Act 
80 &8 to set right certain defects and to redress the grievances arising from the-
original Act. I welcome, for instance, the most desirable amendment in clauSe 
6 which enables the taxpayer to claim depreciation allowance on a legitimate-
put of his buaineBB assets to which he was not entitled before. But for this 
amendment, there would have been serious repercUBBions on buainesa capital. 
The thanks of the business community,a,re due to Government'for this" very 

. desirab1e amendment. • 
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Having aa.id this, I must now preceeci to point out-what I coIl,lDder-· 
some of the shortcomings in the Bill &8 it now stands, shortcomings which I 
feel will cause serious ha.rdship and even injustice to a.ssessees. I have 
sJready expressed my approval of the principle of the amendment in clause 6. 
I have only to add here that the said amendment should, in all fa.irneBlf, be given 
effect to from 1st April, 1940 from which date depreciation is to. be computed 
on the written-down value. If this is not done, it will mean over-assessment of' 
the taxpayer for income-tax as well as for the excess profit tax for certa.in 
periods. I do not see how the Government could have objection to this legiti-
mate demand on the part of businessmen for being granted the benefit as from 
1st April, 1940 when the validity of this computation has been accepted in. 
principle from that date. 

I come now to clause 7. . This clause provides for depreciation on buildings 
let on hire along with machinery, plant or furniture, provided the letting of the 
buildings is inseparable from the letting of the machinery, plant and furniture. 
Why must this proviso be introduced 1 I suggest that simply the word 
" buildings" be substituted in the clause concerned for the words" machinery, 
plant or furniture belonging to him and also buildings and the letting of ~he 
buildings is inseparable from the letting of the said machinery, plant or 
furniture". The amendment as now drafted, means nothing at all, for under' 
the law as it now stands in view of the High Court decisions referred to in the 
Nores on Clauses, depreciation is already admissible in the case of such in-
separable buildings. Under section 10 (2) (vi) the depreciatlon allowance is 
admissible in respect of buildings used by their owners for business purposes. 
Is it seriously contended, Sir, that a building depreciates less in the hands of the 
person to whom it is hired than in the hands of the owner 1 Commonsense 
warrants the opposite conclusion. Let such buildings be, therefore, entitled 
to as much depreciation as buildings used by the owners for business purposes. 
That is simple justice. The burden of taxation must fall equitably on all. 
IIfM!fe is a legitimate grievance if it is otherwise. The change in the wording 
I have suggested above seeks to right this wrong. 

Let me now pass on to clause 18, which seeks to impose a fee of Rs. 25 
as " the Government are unwilling to allow the unrestricted right of application 
to the Commissioner which existed before 1939". Frankly, I do not see any 
justification for this levy. To make an application to the Commissioner does 
involve expenditure and trouble. That is sufficient deterrent to frivolouB 
applications. Do the Government think that the assessees have such a low 

. opinion of their Commissioners that they expect to get relief by putting 
in frivolous applications 1 I hope not. Surely, the taxpayer is entitled to . 
claim legitimate relief. To impose a tax on su<!h a demand is to deny justice. 
There is not even a provision here for a return of the fee in case the Commis-
sioner finds that there is a just grievance and a valid claim for relief. The 
fee is thus likely to become a penalty, pure and simple, for venturing to voice· 
what the taxpayer feels may be a legitimate grievance. I BUggest, therefOl'e, 
that the idea. of levying this fee of Rs. 25 should be given up entirely. 

T~ HONOURABLE PANDIT HIRDAY NATH KUNZRU: They do not 
refund the deposit of Rs. 100 when an appeal is made to the Appellate Tribunal. 

THE HONOURABLE MR. SHANTIDAS ASKURAN: That, we have· 
complained about, last time. 

Finally, Sir, may I only sa.y that if the amendments I have suggested are· 
. accepted, the objects of the Bill will be achieved much better, with less hard-
.ship to the ta.xpa.yer, l~ w0trY to ~e Department, and .. with more justice ~ . 
. -all concerned. Sir, I nave done. J . . . . I 
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'filE HONOURABLE MR. R. H. PARKER (Bombay Cha.mber of Com-
'merce): Sir, in the main we welcome the provisions of this Bill. In parti-
cular it removes certain ambiguities and also certain inequities. My 
Hon~urable friend has just referred to the question of fees in respect 'Of appeals. 
I do not' know whether he has had any experience of this subject. I personaJly 
have. I spend many weary hours, on an average about an hour a day of my 
life, listening to appeals under another statute where there are no fees charged 

'in respect of those appeals and I cam assure him that at least 90 per cent. of 
'them are, shall we say, frivolous, or anyhow very unsatisfactory. 

THE HONOURABLE MR. SHANTIDAS ASKURAN: What about cases 
in which the appeal is decided in favour of the assessee 1 Would you suggest 

. refund of the costs 1 

THE HONOURABLE MR. R. H. PARKER: There is only one particular 
'clause to which I want to refer and that is clause 14 of the Bill, which deals 
with the provisions of section 25 of the Act under which certain equities are 
put on a proper footing when a business ceases to be carried on. I am not 
quite clear as to the effect of this on re(istered firms and partners in regis-
tered firms. In particular I would like to know if Government can tell me 
whether the exception in the proposed proviso under (a) to sub-section (4) 

, of section 25 of the Act will apply to any partner in a registered firm who was 
assessed to super-tax in respect of that business for the first time for 1920-2'1 
or 1921-22 and also I would like to know whether it would apply to any partner 
who was not assessed then but who had a predecessor who was. I should 
very much like enlightenment on this point. 

THE HONOURABLE MR. P. N. SAPRU (United Provinces Southern : ~ 
Muhammadan): Sir, I have no objection to the Bill which has been presented 
before this House by the Honourable Sir Jeremy Raisman, but I should like to 

,'say a few words about the administration of the Income Tax Department. 
The Honourable Sir Jeremy Raisman knows that I am no supporter of vested 
interests and I have never advorated a low income-tax. But in my own 
province and in other places I have heard complaints about the manner in 
which the Income Tax Act is being administered by the officials of the Income 
Tax Department. Income-taxpayers are put to all sorts of trouble. The 
accounts submitted by them are not normally accepted as true and all sorts of 
books, real or imaginary, whicp they are supposed to have in their possession 

,are asked for by the Income-tax authorities, and of ten-I would not say often, 
but in some cases-the assessment is quite arbitrary. It is quite true that the 
Act provides an appeal; it provides for an appellate tribunal also. The 
appellate tribunal is to have a judicial element. I am not certain as to what 
the effect of the change proposed in the Bill will be, so far as the composition 

, of this appellate tribunal is concerned. The idea was that this judicial tri-
bunalshould have halfmem1lers possessing legal qualifications and hal1'members 
possessing accountancy qualifications. I have not been able to understand 
the full significance of the new clause which is propoSed to be substituted for 

'the old clause in the new Bill. What I wish to say is this. Onae BID. assess-
ment has been made on some arbitrary basis, it is not easy for an assessee to 

,have proper redress through the legal machinery. So fu as the High 
.(lo\lrt is concerned it h8i8 only power to ~ere where ,a question of \row is 
: involved and as we lawyers know it is only in very few cases that questions of 

\ ',law are involved. Moat O&IIfti turn on facta andao far as facts.&ro concerned 
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they ore determined by the Income-tax Officer or Assista.nt Commissio:u,r or-
Commissioner of Inoome-tu and then the Appellate Tribunal. The High. 
Court getS very little opportunity of giving renef to an oppresaed. assessee OQa 
questions of fact. I think that a change in the income-tax law is needed in. 
this respect. High Courts should be empowered, subject to certain qualifica-
tions or reservations, to review C&Be8 not only on law but allO on facte &oDdl 
therefore-

THE HONOURABLE 8m DAVID DEVADOSS (Nominated N.on-Official) :. 
What about the strength olthe High Court? You would need to have-25. 
Judges in each Court. 

THE HONOURABLE MR. P. N. SAPRU: I have said subject to certain· 
restrictions and qualifications. That need not very much add to the work of' 
the High Courts and if we have to increase the strength of the Courts we 
should be prepared to do so. We should make every effort to see that no In-
justice is done to any individual. Our supreme interests should be to see 
that injustice is avoided. Therefore I suggest that Government should take 
up the question of providing an appeal in suitable cases on questions of fact to. 
the High Court also. Also I would press the Honourable the Fmance Member 
to issue orders for the more sympathetic administration of the Act. When 
I say more sympathetic administration of the Act let me not be misunderstood. 
I do not want any assessee to escape payment. I do not want him to. 
encourage in any manner whatever dishonesty. It would be grossly unfair 
to the honest payer if the dishonest payer is made to escape hisle,!!itimate dues ; 
but I have known cases where a professional man has not worked for a few-
m'OiN.hs in the year; his income happens to be in a particular year smaller-
than his income in the previous year and then his word which should be aC-
cepted by any court of law as absolutely true is not accepted by the Income-tax 
authorities. Hc is asked for this paper and that paper, this account book or' 
that account book, and has to explain why there is a variation between his-
incOme of this year and that year. All that, Sir, I thjn,k is very annoying. 
Then there are poor people, who do not keep proper accounts and who are Dot. 
possibly real income-tax payers and the Income-tax authority imagines that 
they are making a certain income. On the basis of that imagination he· 
assesses them to a particular income. It is quite true that they have got an 
appeal against the Income-tax authority but ~lren look at the cost that that. 
appeal involves. Look at the trouble to which the poor ma.n is put when he-
has to appeal and by the time the appeal is over he has probably spent more-
than the actual income-tax that he is required to pay. Therefore, there is a. 
tendency since the Act was passed on the part of the Income-tax authorities 
to think that they have been given carte blanche; they can do anythiDg 
they lik-e; they can assess any individual in any manner they like. Sir, 
we had the. other day in Calcutta the closing of the market on account or-
the manner in which the Income Tax Act was administered. I do not want to 
say anything about any particular case in Calcutta. I do not know the facte. 
of that particular case. The Income-tax authorities mayor may not ha'--e been. 
justified in the action they took against the man who was made to pay Rs. 32 
lakhs but what I say is that there is a feeling-and I am only referring to what. 
haPPeDed in Ca.lcuttla. as indicative of that feeling-that all is not well with the, 
administrlLtion of the Income Tax Depa.rtment. Therefore, I should like my 
esteemed friend the HOD01U'&ble the FiJla,nce Member to look into the qUelliiolt. 
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-0£ the a.dnlinistra.tion of the Income Tax Department and ~ w the extent 
that it is possible the grievances of the income-taxpaying public. 

Then there is another point, Sir, that I wanted to refer to in .connection 
with this Bill. I think, Sir,· that Government servants are lilt an ·advanta.ge 
··so far as the income-tax is concerned. If a man is getting a salary of B.s. 2,000 
he has got to pay tax on Rs. 2,000 per month and his tax is deducted before 
he gets his salary. Therefore he can pay his tax in instalments. Now, so far 
&8 firms IIInd professional men are concerned, they have to pay the tax all at 

. once. 

THE HONOURABLE MR. R. H. PARKER: You get interest on your 
money. 

THE HONOURABLE MR. SHANTIDAS ASKURAN: The Department 
giV!S time if it is a suitable case. 

THE HONOURABLE MR. P. N. SAPRU: Some people have got the fore-
sight to have an inoome-tax fund and so on. If, at the end of the year they 
have to pay a heavy income-tax they find it very inconvenient and therefore 
I see no reason why it ought not to be possible for you to introduce the instal-
ment system in the case of all! Why should it not be possible for an individual 
to pay his income-tax in monthly instalments or in quarterly instalments. 
Why must he pay in one l~p sum and I do not see, Sir, why the Government 
servant should be treated differently 1 The tax is paid on the income of the 
previous year. Therefore, what you have to tell the assessee is that he will be 

. allowed to pay his tax in six instalments or in three or in four instalments ! 
At one time that used to be the practice in the Income Tax Department.~ 
is only latterly that that practice has been given up. Some people find it 
difficult-particularly if they are payers of large income-tax-to pay the 
income-tax in one lump sum. They would rather pay it by instalments and 
therefore if you introduce the system of instalments you will not be lowering 
in any way the income-tax. I do not want the income-tax to be lowered. 
I should be glad if you could raise it even higher. I am always for higher 
taxation, (Laughter) but I should like in these small matters facilities to be 
given to the payers of income-tax. 

THE HONOURABLE THE P~SIDENT: I am . not sure that all this serves 
a.ny purpose. The income-tax is deducted every month from their salaries 
and paid at the source. 

THE HONOURABLE MR. P. N. SAPRU: I am not thinking merely of 
firms; I am also thinking of the profe88ional men. I know, Sir, that busine88 
and commerce are very important in this country but then there are people 
who are not in business and there are people who are not in commerce and I am 
thinking of the professional man also. • 

THE HONOURABLE THE PRESIDENT: But then this professional m.a.n 
may object to pay monthly. 

THE HONOURABLE MR. P. N. SAPRU: No. Sir. I e&n &88Ure you that 
I have had this request from various people: professiorud people, doofors, 
.lawyers and members of ~r similar professions. I bve mentioned this 
-because they have pressed me to do 80. Whenever they spoke to me about. 
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income-tax, I have said, "Look here, I have some verypeeUlia.r vi6ws ~n the 
.question of taxation.; I am in favour of progressive taxation", but they have 
,said, " You may be in favour of higher taxation •. We do not uk you to give 

• up any of your principles; we are only asking you to obtain some facilities for 
liB. We think that if the instalment system were introduced it would be easier 
for us to pay the income-tax". They have to operate through the Bank on 
their credit to pay the Income Tax Department. They do not want to do that 
because they have got to pay interest to the Bank for the. sum that they have 
borrowed. Therefore, I do not think that it should add verv much to the work 
of the Department if this change was introduced. These are all the observa.-
tions that I wanted to make on this Bill. I plead for a more sympathetio 
administration of the Income-tax laws of the country. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU (United Pro· 
-vinces Northern: Non-Muhammadan): Mr. President, the Bill so far as it 
·goeshas no doubt been welcomed by the people. It removes certain hard-
:ships which the present law causes. It gives welcome relief to small assess6$l8 
. .and in regard to depreciation and the carry forward of losses it gives effect to 
views which businessmen have been placing before Government for some 
time. I am, however, not concerned today with businessmen. I should 
like only to represent the view of the small assessoos. Now, it is in their 

interest that the revisional powers of the Commissioner 
have been restored. The smp.ller deposit that will be re-

quired will make it easier for them to appeal than the deposit of Rs. 100 
required for an appeal to the Income-tax Tribunal. But I suggest that the 
Government should go further and bring their law into line with considerations 
.()f-equity. When an appeal is made to an Income-tax Tribunal, a deposit of 
Rs. 100 has to be made, as I have already pointed out. The appellant may be 
.~sful, but the deposit made by him will not be refunded. I do not see 
.any justice in this procedure. Again, an appeal may be made on a law point 
to the High Cour,t. The appellant may win and the High Court may even say, 
-&8 I understand it has said in certain cases, that the Income-tax authorities 
~ere negligent or did not assess the income-tax with the care that should be 
·expected of them. But the appellant will not be awarded his costs or any 
portion of his costs, nor, I understand, are the higher income-tax authorities 
-disposed to call the attention of the Income-tax officers to their laxity. On 
the contrary, an impression has prevailed that the officer whose business it 
should have been to supervise the action of the Income-tax officers has made 
them feel that their only business was to incrll8..S"tl the amount of the income-
tax to be levied, leaving all other considerations to be taken account of either 
by the Income-tax Tribunal or by the High Court in case of references made to 
-either of these bodies. Surely, it is not desirable that such an impression 
-should prevail. From what I have been told I feel that the impression th~t 
prevails is not without a fair amount of justification and I think it is the duty 
of the Go.vernment to look into the matter. I hope that when my Honourable 
friend the Finance Member rises to speak, he will tell us why successful appel-
lants are not awarded the costs in the appeals which they have to prefei" on 
. .account of the failure of the Income-tax authorities to observe the law fully. 

12 NOON. 

There is only one other point that I should like to refer to in connection 
with this Bill. I am going to deal now with the grievances of members of 
HindJI joint families. There is no provision in the present Bill dealing with 
it, but as the Government seem now to be inclined to remedy defects in the 
Income--tax law and to remove hardships, I thi .. k it is necessary that they 
Qould consider with sympathy the difficulties of members of Hindu undivided 



COUNOIL op 8TA~ "[19TH Nov. 194!. I 

[Pa~dit Hirday N .th Kunzru.] 
f.milies. The present law virtua.lly penalises the ~u joint. families~ 
A Hindu joint family is under the law treated. 808 an individwil ; the income of the> 
individua.' co-sharers is not taxed. separately. The income of the family is· 
taxed as a whole. Now, this is done only in the case of Hindus. Members oi 
other communities may live together. Ea.ch of them will, however, pay the-
income-tax on his separate income. But the members of Hindu joint families. 
alone ha.ve the misfortune of being treated coliectively and to pay a much_ 
greater amount by way of income-tax than the members of the other com-
munities. I shall give two illustrations to show the effect of the law on Hindu 
joint families. Suppose there are three brothers living together and that their-
joint income is Rs. 5,700 and the share of each of them comes to RH. 1,900. 
If they were taxed. separately, no income-tax would have to be paid. But a 
fair amount of income-tax ha.s to be paid by the Hindu joint family because the· 
entire sum of Rs. 5,700 is taxed. by the authorities. Take another case, which 
relates to a much higher income. Suppose the income of a joint family is 
RH. 72,000, 81nd if there are three brothers, the share of each of them will be-
R~. 24,000 and each one will individually pay about RH. 2,000. That is to 
say, the total amount to be paid will be Rs. 6,000. But as the entire income or-
the joint family is treated as a unit, the tax to be paid exceeds Rs. 16,000. 

Now, I submit that the Hindu undivided family should not be penalised 
in this manner. If Government have come to the conclusion that Hindu 
joint families should be broken up, let them say so directly instead of trying to-
affect the solidarity of the Hindu joint families by indirect means. It may be 
said that Hindu joint families, if they suffer from certain disadvantages, have-
also been allowed certain exemptions. These exemptions a.retwo in number. 
Under section 14, no tax is payable by an a.sseSBee in respect of any sum which. 
he receives from the members of a Hindu undivided family. Secondly;~" 
an amount is paid by an assessee to effect an insurance of his own life or the 
life of the wife or husband of an assessee, while an allowance of Rs. 6,000 is 
made in individual cases an allowance of Rs. 12,000 is made in the case of a.. 
joint Hindu family. It will be seen, however, that in the first case the Hindu 
undivided family as such gets no relief. All that happens is tha.t in respect OI 
income earned separately by brothers living together, no a.ccount will be taken. 

THE HONOURABLE SIB JEREMY RAISMAN: On a point of order, Sir' 
I would not have interrupted if the Honourable Member had' been ma.Jdng-
some passing reference to a general problem with which this Bill has no 
connection whatever. But I must point out that he is proceeding to make. 
a considerable speech on a question which was thoroughly threshed out at. 
the time of the general amendment of the Income Tax Act and which 
was settled by a majority vote of the Legislature. That question is not beforer 
the House now in any shape. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: Sir, this Bill 
gives relief in many cases which were considered last time when the amend-
ment of the Income Tax Act was under consideration. Government have. 
changed their opinion and accepted the opinion of their opponents. I am. 
placing certain other hardships before them in the hope --

THE HONOURABLE SIB JEREMY RAISMAN: Will not that throw 
open the whole Income Tax "Act to discussion ! 



• 
• INDIAN INCOME-TAX (AMENDMENT) BILL 241 • 

To HONOUBABLE PAltDIT HIRDAY NATH KUNZRU: I have not 
really done so. There is no reasonable ground for the grievance"f the 
Honourable the Finance Member. I do not see why he should be so touchy 

, on this occasion. Perhaps he feels that his case is very weak . 
• 

To HONOURABLE THE PRESIDENT: The point of order which he raised 
is reaJly a sound one. All that he said was that the case of the Hindu joint 
family was fully considered when the amendment of the Income Tax Act was 
last underta.ken. 

THE HONOURABLE Sm JEREMY RAISMAN: And my further point 
was that there is nothing in this Bill which relates to Hindu undivided families. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: I pointed that 
out myself but many other Members made reference to points which are not 
directly covered by this Bill. They have taken advantage of this amend-
ment of the Act to direct the attention of the Government to certain other 
grievances which are legitimately felt by assessees. Why should I be debarred 
when other Honourable Members have been given full opportunity of statihg 
their case 1 

THE HONOUBABLE THE PRESIDENT: The only other Honourable 
Member who rea.lly spoke on the general administration of the Bill W&8 Mr. 
Sapru. I must request you to be &8 brief &8 possible, because, there is no 
specific amendment proposed by you, and it is not usual to speak at some 
considerable length in such cases. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: I am certainly 
lWI..JI:j.ef as possible, but I do claim that the Finance Member has been very 
iiiireJr to me. I have been dealing with a rather difficult subject and I have 
done it as briefly as I can. I have not used one superfluous word to represent 
the difficulties of Hindu undivided families to Government. 

Sir, I shall only say one thing more on this subject before I sit down. 
It may be said that the brothers living together enjoy certain advantages be-
cause of their belonging to a joint family. It may be said that the joint family 
is something in the nature of a partnership. But I submit, Sir, that a partner-
ship is better treated by the present law than a Hindu undivided family. 
For instance, if the a88eB8ee is a registered firm, the total income of the firm is 
determined but it is not taxed as a whole. It is Qistributed among the partners 
and taxed separately. The members of ,.. Hindu undivided family may form a 
partnership and then they :will get the advantage of the provisions with which I 
am dealing. But, so long &8 they do not enter into a partnership and do not 
get their firm registered they suffer because the wish on grounds of sentiment 
or on other grounds to be r<?garded as members of a joint Hindu family-- . 

Ta:B HONOURABLE THE PRESIDENT: You cannot regard a joint 
Hindu family a8 a partnership in any case. 

THE HONOURABLE PANDIT HIRDAY NATH KUNZRU: Sir, Govern-
ment have taken good care to see that a joint Hindu family is not regarded as a 
partnership, even though, morally speaking, it is so. In view of the attitude 
of the Finance Member which, let me repeat, has been very unjust a.nd very 
11IlfiIir to me, I have no hope that he win ~e tl1e JIlattef into copsideration, 
litu. !lot ~~~ ot~~ ~PR~ . • 



COUNCIL' OF . STATE .' [19TH Nov'. 1941 
• 

TnB HONOURABLE Tinf PRESfl)ENT :1- must point mit tha.t; the 
HonOOrable the Finance Member was perfectly ju~tified in raising the point 
of order that he did and that was 8. very !IOund point. In fact, IhlilVeheid 
that view several times before in this very House that when a. Bitl il:J befo~ the 
Council. only those provisions which are in the Bill before the Council can be • 
dilC1Uleed. ' ."., .,' ,;:j., ~' 

: TO' BONOURABLE 'f ANDlT HIRDAY NATH KUNZRU:' All. tha.t I 
ea.n MY is that Government are expected to be impartial. Either a. general 
discussion should nQt have been allowed or it should be allowed in-all 'c8.ses.' ; 

(At this stage the Honourable Sir Alan Lloyd made an interruption.) 
You are not dealing with the matter &lJ,d you ha.ve no right to interf~. 

The Finance Member is well able to take care of himself. The Finance Member 
paving allowed other spea.kers to make general observations, ~e was I think, 
let me repeat, unfair to me in taking exception o~ly tq what I was sa~~i . 

. THE HONOruBLE SIR JERF!MY RA1SMAN (Finance Member}': sir., 
I am very sorrv that my friend the Honourable Mr. KunzrU should feel aserise 
of grievance. i had not intended, although, as you' have said, Sir,thequestioil 
was not strictly speaking in order, to draw your intention to tlie mattet'if 
the Honourable Member was merely reminding me of the existenceof'a feenng 
of disadvantage among Hindu joint families of which I am aware. But when 
he went on to make what I can only call a detailed ·exposition of the 'whole 
C8:se, I did feel, Sir, that it was perhaps exOOeding the limits adDi.i8sibl& .. ,In 
any event I could not now have -dealt'with his case because although I haV(U£t 
various times been· familiar with all ihearguments whi<!h· are' applicabl~';o 
this subject, 1 have not come today prepared to deal with so'oon'troversial"a 
topic. 

I 

I am gl~d t~at Honou~able Members generally have .accor~ed th~t 
proval to thiS Bdl and I wdl not endeav:ollr to traverse III detail the p .' 
raised, some of which, I regret to say, I was not, able to pick up lfi,th 
sufficient precision to enable me to give an accurate answer: OJ41 the fiQOr of this 

. House, The.re is, however, one question that was askeq. by the Hono1,lrable 
)ir. Park~r. ~hi,ch I can dispose: of beca~se it ha,s bee~,t~~ su.bject of corre,-
pondenC1" Wlth the Central Board of R!:lvenue and I am ablfl to. saYI what the 
answeris in reg8.rd to the point. which he railled regaTding 'cl~use '14. The 
&Jl$wer, I understand, ia that the Ex~ption in sub-clause (a) will II-Pply to ,a4.v 
~~ner in, a. registere~ firm who Wa~ assessed to super~ta?C ip. respect'6q~t 
busmess for the first time for 1920-21 ,o~ 19~1~22. I woul?1 lJ,owever, go onto 
sa.y that as the numbl'lr qf sUdh.partners, if any. must be very few, the question 
is largely academic. . .. , '., . .. ,: I :: :,.:~ 

Sir ,RamunniMenon charged ~vernment with making .. n .~men<Jm~t 
only when their-pockets were touched and I\ot fl'om.any feeliI)g for. the,a.s~~. 
I.would rem.iBd him that. Gove~nt could ,have suited tlJ,eir pocket!! /LIld 
refused to enter into double income-tax relief arrangements where a State 
adopted the residence basis. The victim then wonldbave been the nnfor-. 
tunate a.sl:lef!see who wmild hav(' bet'll ground between a very large: ,u.pper 'a.n.d '8. 

. very large net~er millsto~e. Although. l do not claim ll!ourels for, altruism in 
this matter, 1 mUf!t point out that the convenience of the a~ssee was in 
Government's mind and that tl'lcdiR8.strot.ts efl'ects to the ass~fW\were verv 
present to us. I will not de~l now with the . point' Which' he '~ , &00tit 
agricultural income except to say that agricultural incorite'iS a 'peCuliar' ;f.erm 
which applies to income which is treated 'in a certam wa.y,· whicH has" been 
subjected to certain tt\.,,"'tio~ or trell,ted in a certain way in British' India, 
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and that you cannot loosely talk of agricultural income coming iD.from an 
Indian St&~. 

• ' ;, 'rhe Hono~able l\fr. ; Shantidas Askuran approved of the Bill 
but ,~ed that ,we !!bould,give ,retrospective effect to a certain concessiOn. 
As .I ,have had occasion to point, out in another place, the difticulty is tha.t 
Wl1enevt(r concessions are made we are faced with, a demand to carry them 
hack and we have to have a clear idea of how far we a.re, prepared to go. A 
line must be drawn somewhere. He as well as certain other members objected 
to the provision of a fee of Rs. 25 in cases where an application is made to the 
Commissioner to exercise the powers of revision which this BilI would restore. 
The 'Ron(;mrable.J.>a'lidit Hirday Nath Kunzru raised a'simiIar point in regard 
to the Income-tax 'Tribunal. Sir, the object of these fees is quite frankly to 
deter people from making theseappealti and applications and to endeavour to 
reduce the voluiile of work to something which it is po!'sible for the authorities 
to deal with. Our experience Was that in the days when an application could 
be made to the Commissioner Without' any fee the Commissioner was so com-
pletely overwhelmed with a mass of references-many of them of a petty 
character-that it was quite impossible for him to devotc the requisite atten-
tipn to his other work a,nd it isa matter of great importance that some deterrent 
should remain in thesysteiu to prevent that state of affairs. But, ~ I men· 
tioned in another place, it is our intention to instruct Commissioners that 
they s~ould not,confine their powers of revision to cases where an application 
has, been made aIid a fee has been deposited but that they should of their own 
motion, as in fact they used to do in the past, take up petty cases where some 
inj!lstice may have' been dont' or some mistake may have been made; they 
should of their own motion take those up and make adjustments and see that 
refunds are issued. In cases of that type no question of fee would arise. 
~t I am on that point I think my friend Mr. Kunzru was inaccurate in 
saying that eyen in cases that come before the High Court no relief is given in 
the matter of costs. If he will refer to sub-section (C) of section 66 of the Act, 
he will see aptovision that where a reference lit made to the High Court the 
costs shall be in the discretion of the Court and there is nothing to prevent the" 
High Court from giving relief in cases of that kind where they think that an 
awa.rd should be made to a litigant. 

Now lam left with the general criticism which the Honourable Mr. Sapru 
, 

" :!TilE HON0l1RABLE PANDIT HIRDAY NAl'H KUNZRU:May I ask 
what abOut the refund of the deposit when the reference to the Income-tax 
Tribunal is successful ! ' 

,; THE UONQURABLE Sm JEREMY RAISMAN: That point does not 
&rise ;()U.t of this Bill but all I can say is that there are three stages of deterr· 
ents, w .. to speak, in the provision of a fee. There is a fee which once paid'can 
m,uo:cir"umstances be recovered. ,That is the most deterrent form; there is & 
fee ,which can always be returned which is merely a deposit and which is hardly 
a deterrent at all, and, there is the third. which can be returned in certain 
circwnsta.Ilees. 

, ,"1.H~ JfON.~ua..BLE MR. P. N.'8.APR1J: Will it notJorm'~~rt oftbe costs t 
In cases where'the re$ion' ,succeeds \fin this Rs. 25 not .form part of the costa ! 
Tha~,;is the or~ipary principle of la,w. ' , ' 

, Tm: H01fotTBABLE' 8m JEREMY RAISM~: As ,I say; it is the'moet 
deterrent form whi()h~feeca.n take,'n8omelYi that it is to bepa.id down and will 
JIOt'bereoovered\. i It means of co11l'l!e'thatin practice nobody 'Wottld a.pproach 
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the Commissioner where the tax was not considerably more than Rs~ 25. No. 
body would put down Re. 25 to chase Rs. 25. But it is a matter on which 
different opinions may be held and I would not exclude the poBBibility that we 
might in the light of experience at some future date be able to take a different 
new on that point. At the same time I would not give an undertaking tha.t 
a. change would be made. I merely say that it is a point which will receive our 
consideration. . 

• 

I was going on to attempt to answer the Honourable Mr. Sapru's criticisms 
about our income·tax administration. This is the sort of criticism which ,yre 
constantly have to face and which it is inevitable that we should have to face 
when a tax of this kind is to be administered by human agency. I think it 
has been said that you have got two kinds of human nature involved. You 
have got the human nature of the assessee who naturally endeavours to mini· 
mise his liability and in certain cases may resort to extremely dubious means 
to do that; and on the other hand you have the officers of the Department 
whose duty it is to assess the liability and who must combat the tendency 
of the 8.8Sl."ssee to evade or avoid his liability. I would only say this, Sir, 
applying' what may be called an a priori criterion. There is the assessee 
sitting on one side of the table who actually wants for himself every rupee he 
can escape paying. The Income·tax officer after all is merely collecting the 
tax on behalf of Government and the intensity of the motive is not 80 great in 
one case as in the other and in fact it is by no means an uncommon experience 
with us that the human nature of the Income·tax officer is weaker than the 
insistence of the assessee; and that is of course one of the reasons why 
we have to have a system of inspection. However sympathetically t~. 
come Tax Act is administered, it will always be the case tha\ there e 
certain individuals who will have complaints to make; there will always be 
room for the view that in individual cases the a8llessment haa been harsh. 
All I can say is that we at hl.".a.dquarters are prepared. to devote our attention to 
cases in which it appears that injustice has been done or that action has been of 
an arbitrary character, but I must draw the attention of this House to the fact 
that the cases on which attempts are made to work up their emotions are 
usually the most undeserving type of cases. Now, I do not want to go into 
details of individual cases but it frequently happens that a wealthy assessee, 
who has at last been caught o'!t and brought to justice and on whom at last an 
assessment has been made accoriling to his desserts will go about screaming and 
saying, " Look, I have been asSI."-8sed to this collossalsum". He does not state 
what are the facts or what is the income on which the assessment has 
been made but he merely suggests the figure as outrageous in itself, and it is 
to. me an extraordinary thing that a body of responsible business men should 
a.ctually stage a protest, an organised protest, on the basis of the fa.ct that 
certain figures have been assessed on an individual. It is an extraordinary 
thing that they should say, "So many la.khs has been assessed on a man, it is 
monstrous", when they do not even know that on his own admission he may 
have had an income on which such an a.ssessment is indisputably accurate. 
The amount of the assessment is flashed about and appears in telegrams, neft· 
papers and 80 Oft in protest resolutions. It is a most ridiculouS" COUl1l6 of 
action. I can quite understand if questions of principle are seriously argued 
but that the mere quantum of an individual assessment should 80 ~ the 
passions of a body of busin8¥ men is really an extraordinary thing, and it is 
precisely that type of case, curiously enough, which usually lies at the bottom 
of the criticisms to whiob. the Deputment is aubjectM. I have often foun~ 
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that individuals have come to me and have said, " We are in favour of income-
tax beirtg collected and so on, but we do think that something quite extraordi-
nary has happened in such and such a case .. and almost invaria.&ly when I 
looked into the facts of that case I found that the a88e88ment although large is 
entirely justified. Frequently also an assessee who has been behaving very 
badly and who might have been hauled up in a Criminal Court, or who merited 
a heavy penalty, is exactly the man who, in order to cover up his guilt or con-
fusion, goes about telling his friends that an outrage has been committed upon 
him. I can &88ure my friend the Honourable Mr.Sapru that we are very sensi-
tive on thir point and that wherever cases are brought to our notice in which 
arbitrary, unwarranted, unjustified action has been taken-high-handed 
action on the part of individual officers-we are prepared to take the matter 
up. 

The Honourable Mr. Sapru dealt with another point in which I think he 
seriously misdirected himself. He thought that Government servants had. a 
certain advantage over other a.sse88ee8. Well, in the first instance th&t is 
incorrect, because by the provisions of the law a.ll salaried assessees are treated 
iii the same manner as Government ~rvants in this matter, and it is the duty 
of the employer to recOver the tax at source, so to speak, and deposit it monthly 
in the Treasury. But he thought that that constituted a great advantage over 
the position of a professional or busine88 man. Well, Sir, I would remind him, 
first of all, that tax on salaried a.ssessees is recovered concurrently, that is 
to say on each month's salary. The tax is recovered immedia.tly as the salary 
is paid. It is deducted at source and the effect of that is that such &88e88eeS 
on the average are paying their tax about 18 months before the other type of 
assessee. 

- As regards the advantage of payment in instalments, there is no reason 
why the other kind of 8.88essee should not arrange for the payment of his tax 
in insta.lments. The Department is prepared to accept instalments in advance 
and in cases w~re a large sum of tax has to be paid they do arrange to accept 
instalments. But surely a business man, who is in the best position to know 
the liability which will come upon him, surely a business man, and even a 
professional man, should be able so to plan his affairs that he is in a position to 
make the payment when it falls due at a later stage, and, as you, Sir, rightly 
remarked, if I may say so, the busine88 community as a whole would certainly 
not weJcome the privilege offoregoing the interest on their tax by making nay-
ments from a year to 18 months earlier thlj.D they do at present. In that 
respect I think my Honourable friend has entirely misunderstood the position. 
I can quite understand that some of his friends in the profe88ional cla.sses 
have complained that at the time when the demand is made they find that they 
have made no provision for the payment and that it is a source of embaq&88_ 
ment, but I do not think that if they were asked to start making paymepts 
about 18 months in advane.e-monthly payments-they would relish the 
alternative. I do not think I should detain the House with any other points, 
Sir. 

THE HONOURABLE THE PRESIDENT: Motion moved :-
.. That the Bill further to amend the Indian Income.tax Act, 1922, &8 pMIIed by the 

Legislative Assembly, be taken into consideration." 
• Question put and Motion adopted. 

Clause 2 was added to the Bill. 
Clauses 3 to 15 were added to the Bill. 

.. 



Clauaes 16 to 3;} wel'ti .'added to the Bill. 
Clause 1 W808 added' t(rthe Bilt 
The title and Preamble were added to the Bill. 

" ' 

[19Tll Nov. 1941 

. THI!': HONOURAiJLE MR. C. E. JONES: Sir, I move: --
I' ~ ~' . ' 

.. Th" th", Bill, IIX p&~ri"d by the Legi~iative Allsembiy, be PRSsed." 

The Motion was adopted .. 

EXCESS PROFITH: TAX (SECOND AMENDMENT) BILL. 
THE HONOURABLE MR. C. E. JONES (}4'inance Secretary): Sir, I move:-
'.' That the Bill fur:ili81' to &m',nl tll'l EXC8SH Pl'ofitl:! Tax Act, 1940, ali p8Hsed by the 

Legi.~lat,j\,,, A""embiy, be taken int.o con~jderatjon." . .' 

, • Sir, .themlloin object of the Bill is to bring on to an equal footing, for the 
'purpose of oomputing capitaL [or excess profits tax purposes, money borrowed 
whether from a. person carrying on a. bona fide banking business or from' any 
Other person. From the lst April, 1941, therefore, there will be no deduction 
of borrowtld'money in 'computing oapital, and consequently, from the same 
date interest or other consideration pa.id for the use of borrowed nioney will 
not be allowed M a deduction in the computa.tion of profits. In respect of-the 
profits arising a.fter the 31st Maroh, 1941 but not earlier, the new provisionB 
therefore treat. aJl borrowed money as capita.l both for the standard period, if 
&ny, and for the. chargeable aocounting period falling after that date. 

The new basis of computing chargeable profits takes effect from the same 
date, viz., lst April, 1941, from which the increase in the rate of tax from ~ 
66t per cent. is mede. Clause 4 therefore provides the basis on which the 
ex~ss ordefi.ciency of a period falling partly before and partly after 31st March, 
1~1 is to be computed. In the' case of a bUsiness the profits of whioh for any 
ohargeable .aooounting period are measured with reference to the minimum 
standard of Rs. 36,000, the, profits of the chargeable aocounting period will be 
determined after deduct~on of the interest on borrowed capital. It has further 
been provided that where the standard profits have been raised by a direotion 
given by the Board of Referees or the CentMI Boa.rd of Revenue, such profits 
will be inoreased by the amount of interest paid in the standard penod for 
p\lrpoiles of oomparison with the.profits of the period after 31st Maroh, 1941. 
"Section 10 of the 'E~cess Profits Ta:jt Act relating to artificial transaotion 
has been amended by the ~elect Committee ~o bring it into line with silIli.lar 
provisions ip. the tJni~~ K,ingdQm law. A new section has also been introduoed 
as section lOA to strengthen .the provisions dealing with devioes for avoiding 
or reducing liability to cxcess, profits ~x. It is, however, provided that the 
adjustinents which t\le ,ExceSs ProfitsTax Officer is empowered to make under 
this section ca.nnot be made without the approval of the lIUlpecting Assistant 
Commissioner. An appeal is also provided to the Appellate Tribunal. 

Following thealitendmerit made by the Inoome-tax (Amendment) Bill, 
a.ny profits of busin~s whioh acorue or arise in an Indian State are excluded 

''from the scope of the Exees8 Profits Tax Act. As this provision for income-tax 
purpo~ comes into effect from the asl!tlssmeut year, 1942-43, the Select Com-
mittee ha.s added a provision that this exemption does not apply to the profits 
of any cha.rgeable accounting' period which fonns the basis of income-tax 
assessment for any yea.r prior to 19~-43. 
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SectiDn 26 (3) has alsO' been amended to' enable rthe central· Boai'd, ofRe-
venue to make reasDnable allDwallG-eB in cDmJllltiIlg the, chargeable profits of 
concerns engaged hi the whining Df Dils Dr Dther mint'ol'!Iols. where tho increaseq 
Dutput r~quired for the prDsecutiDn Df the war is likely to' have the effect of 
prematurely. exhausting the supply of such oils Dr min~~· , .c· .• '., j' 

Sir, 1 mO've. 

THE HONOURABLE MR. SHANTIDAS ASKURAN (Bombay: Non·Muham-
madan): Sir, 1 appreciate the desire on the part bftheHonDurable. the 
Finance Member to' meet the widespread DbjectiDilS' to the discrimination as 
regaJ;ds the treatment Df bDrrowed capital, betwe!ln mDney borrowed frDm a 
b01Ulfide banker and mDney borrDwed fr~1Jl any Dther:person: .. 1 welcome the 
provisiDns Df the Amendment Bill in that respect. . .1 would alsO' express my 
appreciatiDn Df the amendment agreed to, by Government, ;i'~. ~cti.Dn 10 of ~\le 
Act as reported upDn by the Select Coinmittee.. . .... ":' , 

. But 1 must cDnfess that 1 am nDt happy with r~gard to the, aotual '~~~din:g 
of SDme Df the clauses Df the Bill. Let me start with cmuse 6. Its object has 

! been stated to be to CDver any. tran~ctiDn ,which has for its, ,purposes the 
aVDidance Df the excess prDfits tax. The new ,section lOA, as originally.pro-
posed, cDvered transactiDns the purpose or one of the pu,rposes .of.which was to' 
aVDid the tax. The Select Committee has amended it so as to mak~ it applica-
ble to' cases hi which the main purpose ~a8!the aVDida.nce of the tax, 1 think, 
hDwever, that the clause shDuld be a.pplicable Dnly to' transactio~ Dfwhichthe 
BOle Dbject is prDved to be the aVDidance Df the tax J.i.a.bility. Unless this is 
dDne, the measure will be far too sweephig in its:acope, ~Jld. will hivO'lve gr.eat 
unfairness in practice. Suppose, a father and SDnare dDing bona,jidesepara1;e 
businesses. That will, Df CDurse, mean a smaller total excCl!8' prDfits tax th~n 
if bDth the businesses were cDmbined. NO'w, the reason fDr dO'in~ separate 
~ess may be quite b01Ul fide, whereas the effect wDuld 00, as indicated abDve, 
a smaller aggregate liability to' the exces,sprofit.:'l tax. ' The ,Excess PrDfits 
Tax Offi(',er will in su('h a case, taking a.dvantitge Df the relationship O'f the 
parties, think Df catching hDld Df the IDwe'rlilibilitycDnsequent Dn dQ,ing se-
parate busincssetl as prDDf Df the assessees' desipe' to' evade, Dr aVDid the tax. 
This will mean that a persDn is to' be presumed to' be guilty unless he' prDves 
otherwise. This will be cDntrary to all principlefi of law an~ equity, .and the 
right of appeal which is granted to' an aggrieved partyinlluch cases cannot 
really imprO've matters as IDng as the wDrkingDf thf\ 'clause i'8 riDt improved So 
as to minimise the chances Df such actiDn being taken:' 1 urge, therefore; that 
the sectiDn cDncerned should. be re-wDrded SO' as.to ~ appliMble only to those 

\ cases in which the sole purpose, as judged.'fro1it the {'vidence reeorded in the 
case, is proved to' be the aVDidance Dr reductiDn of thf'! liability to tax. ThE' 
mere fact that two businesses Dr transactiDns, if takM to~ther, would mean 
liability to' a greatm- amDunt Df tax,shDuld be Df no oonseqtip.nce at a.lL At 
any rate, I would like an assura.nce O'il theflOO1' .of this HDURo that the m'w 
seCtion lOA will not be put intO' operation without the previous a.pproval Df the 
Central :BDard Df ReVf'lDue.' I 

Next 1 shall take clauses 8 a.nd 9 Df the Bill togethflr. 'The 'object hne is 
the very laudable Dne of doing away with what hasnow. been rightly admitted 
as a.n invidiDus distinctiDn. On<' fail!! to see, then, why these clauses are to 
br .operative from 1st April, 1941, though tlie W;x is .chargea1;lle from Jst Septem-
ber, 1939. That the rate Df tax is inCreased.' from 50 to 66f per "cent. fii>l1t 
1st A~ril, 1941, .cannDt be ~ valid rea.son fD~ iloilO' wing an unjust methDd Df com-
putatiDn Df capItal to cDntllluc even 'after it has been fOUnd unjust. The prD-

'eeQure envisaged is tantamount to the leryo of a bi~her rate Df tax thlm50 pef 
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[Mr. 'shantidaa Aakuran.] 
ceni. for the chargeable period up to 31st March, 1941. Even under the United 
Kingdom Jaw, the revised procedure is to be applicable from 1st April, 19~. 

THE "HONOUBAlSLE Sm JEREMY RAISMAN: Applicable from the date 
when the excess profits tax was raised to 100 per cent. 

THE HONOURABLE MR. SHANTIDAS ASKURAN: Yes, I knew this 
would come from the Honourable the Finance Member, and I am prepared for 
it. My next sentence will meet that point. 
That the rate of tax is 100 per cent. is no answer to this point. The -effec-
tive rate in the United Kingdom is 80 per cent., for 20 per cent. is by way of a 
compulsory loan to Government. Moreover, even that 80 per cent. has to be 
judged in relation to the standard period which, in the case of the United 
Kingdom, was one of prosperity. In this country, as everybody knows, the 
case is different. The standard profit as defined in section 6 of our Excess 
Profits Tax Act was in many industries a period of depression. A higher per-
ceft.tage tax with the allowance of a higher standard profit, as in the United 
Kingdom, may, as one could easily see, mean a smaller burden than a lower 
percentage tax on a low allowance by way of standard profit as in this country. 
If, for instance, the profit for a chargeable period is, say, Rs. 1,00,000, and the 
standard profit allowed is Rs. 80,000, the tax liability at the 100 per cent. rate 
will be Rs. 20,000. Now, if the standard profit is Rs. 50,000 only, the tax 
payable even at the 50 per cent. rate wiIlwork out at Rs. 25,000, that is, 25 
per cent. more than in the other case. This is, of course, a hypothetical illustra.-
tion, but I do suggest that it is not an untrue picture of what is actually happen-
ing in this country in several places. 

In view of the special conditions in this country, therefore, the Act should 
be administered more sympathetically. If an invidious distinction haNiA""l 
discovered, it must be removed right from the time it came into existence. I, 
therefore, urge very strongly that the amendment be made applicable from the 
time the excess profits tax came into existence, as suggested in the Minute of 
Dissent appended to the Select Committee Report. 

One word more, Sir, and that is in regard to clause 8 (b)of the Bill. I agree 
that it is desirable to prevent the dissipation of excess profits by expenditure 
tha.t has no relation to the requirements of the business. For this purpose, 
the Bill seeks to give, under this clause, very wide and radical powers to the 
Excess Profits Tax Officer by giving him the right to decide what is " reason-
able and necessary to the .. reqUirements of the business", and that, Sir, is going 
too far. What is " reasonable and necessary" is an extremely delicate matter 
involving not only short period but also long period considerations. Have 
the Excess Profits Tax Officer and the Excess Profits Tax Commissioner such 
infallible knowledge of the intricacies of tra.nsa.cting all kinds of business that 
they can judge better than even the businessmen themselves as to what is 
co reasonable and necessary" expenditure ~ The businessman has, after all, 
spent his whole lifetime in developing his business. Is his honest conviction 
to be set aside so lightly ¥ I am sure, Sir, this is an unwarranted encroach-
ment, even granting the supreme necessity of finding more funds for the Ex-
chequer. I plead, therefore, for a wholesale deletion of this sub-clause. Vexa-
tious interference by officials only means killing the goose that lays the golden 
eggs. 

I have noticed with some regret that amendments moved in the" other 
Houlle with regard to appea1e to the Hish Court, bQth ~ clauses 6 &114 8 of ~~ 

• 
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Bill, were rejeoted by a majority due to the opposition of Government. 'Gov-
ernment, I am sure, are well aware of the apprehensions in the public mind, 
not 1io ta.l1t of disoontent, all over India in conneotion with the administration 

• of the Incom~ Tax Aot. The only way to allay suoh apprehensions is to 
allow appeals to the High Court, not only on points of law, but also on 
pointtl of faot. 
(At this stage the Honourable the President vacated the Chair, whioh was 

taken by the Honourable Sir David Devadoss.) 
~trong opposition on the part of Government only goes to further suoh 
apprehensions, and when the voice of the assessees beoomes more vocal and 
Government are unable to resist their demands, loan only hope that on 
some future oooas,ion Government themselves will be prepared to amend the 
Act allowing appeals to the High Court on all .sections of both the Inoome 
Tax and Excess Profits Tax Acts as a general principle. 

THE HONOURABLE LT.-COL. SIR HISSAMUDDIN BAHADUR (Nominated 
Non-Official): For the sake of information, may I ask one question ~ How 
many people in Bombay have multiplied these firms for reduoing excess profi~s 
tax ~ 

THE HONOURABLE MR. SHANTIDAS ASKURAN: I am not the person 
to give you the answer. The Government will give you the answer. You can 
ask the Government how many are over-taxed and also how many appeals the 
assessees have won. 

THE HONOURABLE SIR JEREMY RAISMAN (Finance Member): Sir, 
the points which the Honourable Mr. Askuran has raised are the points which 
were debated at some length in the other place. He dislikes clause 6 of the 
Bill and he thinks that it should only be applicable to cases where the sole 
purpose-not the main purpose, but the sole purpose-of the transaction is 
t~idanoe or reduotion of liability to tax. This is a new criterion. When 
we first started with this clause it was drafted so as to apply to oases where one 
of the purposes of a transaction was reduction or avoidance of liability to tax. 
In the Select Committee Government accepted an amendment to bring it into 
line with th~ final form which this pro 7ision has taken in t:le United Kingdom, 
namely, that it should only be applicable to cases where the main purpose of 
the transaction was the reduction of liability to tax. Now, my Honourable 
friend would like to push me a little further and even in cases where admittedly 
the main purpose is the reduction or avoidance of liability to tax but where 
the assessee can adduce some other subsidiary purpose which is unconnected 
'With the tax, he would exclude such cases from i;lre operation of this provision. 
I can see no logic or equity in that position, Sir. It can only be justified by 
the argument that the interests of the community at large and the interests of 
the Treasury have no importance whatever in comparison with the facilities 
which should be given to the taxpayer to reduce his liability. He asks for an 
assurance on the floor of this House that this provision, when it comes intO 
effect, wilJ not be applied without the previous approval of the Central Board 
of Revenue. What I stated in the other place was that in practice casel:' of 

1 this kind will come to headquarters and will be exa-
P. M. mined. I would not put that on the footing of an 

assurance, but it is a statement of our practice and intention and I have no 
reason to think,. in view of the nature of these eases, that there will be any 
ohange in that position. Instruotiona to that eft'eot have in fact,l understand, 
been :saued or are about to be issued. . , 
. THE HONOURABLE lb.. ~SHANTIDAS ASK~AN: WIlen tha~ is the 
intention, honest intention, why not an assurance, Sir , 
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- 'lin: HONOURABLE Sm JEREMY RAISMAN: Merely because, Sir, I do 

not want to be involved in arguments about breach-of faith or anything of that. 
kind. I merely state that it is our intention, in order to keep the administra-
tion of this important clause on the right lines, that we shall actually examine 
all these cases at headquarters. 

In regard to borrowed capital, my Honourable friend again appealed that. 
the concession should be made retrospective from the time of the commence .. 
ment of this tax and he adduced some rather remarkable arguments from the 
position in the United Kingdom. Well, Sir, I do not accept his contention 
that the position in the United Kingdom is more favourable to the assessee 
either in regard to the basic years or in regard to the 20 per cent. provision. 
He says that the home rate is now 80 per cent. That is not a correct abbrevia-
tion of the position. The position is that 20 per cent. of the tax levied will 
under conditions to be determined by the Treasury be liable to be refunded in 
future years for certain purposes and that-and this is very important-at 
the time of refund it will be liable to tax. And as the rate of income-tax is lOa. 
in the pound, there is at any rate a probability that as and when refunded m accordance with the conditions laid down by the Treasury it will amount. 
to about 10 per cent., so that if you wish to summarise the position briefly you 
must at least call it a 90 per cent. tax. My position is quite clear, Sir. This is 
an amendment the merits of which are arguable. It is an amendment regard-
ing which, as I have said, I still entertain some doubts. Government have 
decided to make this change, but they are quite clear that there is no necessity. 
there is no reason in principle, why it should be carried back"retrospectively. 
It marks a definite advance or a change in policy, so to speak, and there is no 
inevitable necessity for it to be given retrospective effect. .As in the case of 
all amendments one must make up one's mind from what point they shall be 
applicable; and what we have done is to give effect to this from the beginning 
of the current year, which to some extent is retl"9spective. We are ~~_ 
pared to go further than that. I can understand my Honourable friend also 
entertains some misgivings about clause 8 (b), but this is a provision which our 
own experience has now demonstrated to be necessary. There 'was a stage 
when we did not think it was necessary and where we actually resisted an 
amendment of this nature which was moved from the unofficial benches. That 
I claim is a proof of our good faith in the matter. It was not until by experi-
ence we found that something of this kind was necessary that we brought for-
ward the amendment. My Honourable friend talked about killing the goose 
that lays the golden eggs. I must remind him that from our point of view it 
is very important that those golden eggs should come into the right basket. 
Since four out of five of the go".iden eggs now belong to the Exchequer it is high-
ly important that we should see that they are not mislaid. 

. To HONOURABLE TIlE CHAIRMAN (The Honourable Sir David Dev&-
dOBS): Motion moved :-

.. -That the Bill further to amend the Excess Profits Tax Aot. 1940. as paseed by the 
Legia1ative Aslembly. be taken into oonsideration." 

Question put and Motion adopted. 
Clause 2 was added to the Bill. , 
Cla.uses 3 to 9 were added'to the Bill. 
Clause 1 was added to the Bill. 
The'Title and Preambh were added to the Bill. 
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THE HONOURABLE MR. C. E. JONES: Sir, I move;-
.. That the Bill, as passed by the Legislative Assembly. be passed;" 

The Motion was adopted. 

RAILWAYS (LOCAL lUTHORITIES' TAXATION) BILL. 
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THE HONOURABLE MR. S. N. ROY (Communications Secretary): Sir, 
Imove:-

"That the Bill to regulate the extent to which railway property shall be liable to 
taxation imposed by an authority within a Province. as passed by the Legislative .Assembly. 
be taken into consideration." 

The Statement of Objects and Reasons explains the necessity for the Bill. 
Since 1890, the local taxation of railways has been regulated by section 135. of 
the Railway Act under which a Railway Administra~ion is only liable to such 
local taxes as may be notified. Section 154 of the Government of India Act, 
which came into operation on the 1st April, 1937, exempted from provin<ftal 
or local taxation all property vested in His Majesty for the purposes of the 
Federation, and therefore all railway property, save in so far as any law !night 
otherwise provide; but under the proviso to that section until such law is passed 
all the taxes payable by virtue of notifications under section 135 of the Railway 
Act continue to be payable. But no new tax can be levied in respect of such 
property. no changes can be made in existing taxation and no new property 
acquired by the State after the 31st March, 1937 can be brought under assess-
ment. Legislation was attempted in 1938, but without success. The absence 
of legislation hal! thus probably benefited the Railways at the expense of the 
local authorities. 
~he Bill, as introduced in the Assembly, was designed generally to restore 
the position that existed prior to April, 1937. It would have conferred on 
Government larger powers than are contained in the Bill now before the House ; 
but these powers have been deleted by the Assembly and sub-clause {3) of 
clause 3 has been modified, firstly, by the addition of " services rendered to the 
railway" as a. very important consideration which should be taken into account. 
in determining a fair and reasonable assessment, and, secondly, by the provision. 
that the person who is to determine the assessment in a case of a dispute shall be, 
a. person who has been a Judge of a High Court or a District Judge. The. 
changes which have been made will, I believe, commend themselves to the. 
House. 

Sir, I move. 
The Motion was adopted. 
Clause 2 was added to the Bill. 
Cla1,UleB 3 to 5 were added to th~ Bill. 
Clause 1 was added to the Bill. 

• 

The Title and Preamble were added to the Bill. 

Tm: HONOURABLE MR. S: N. ROY: Sir, I move :-
:' That the Bill, as pa.saed by the Legislative .,tIBembly. be.,.-d." 

The Motion was adopted. • 
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THE HONOURABLE SIR ALAN LLOYD (Commerce Secretaty): Sir, 
I move:-

"That the Bill further to amend the Indian C~paniee Act, 1913, as passed by the 
Legislative Assembly, be taken into consideration." 

This Bill proposes to make two smaJl amendments in the Company law. 
The reasons are fully given in the Statement attached to the Bill and Honour-
able Members will, I think, not expect me to cover the ground again. I would, 
however, like to add with reference to the second proposal, which will allow 
Companies to deposit Provident Fund moneys in the Post Office Savings Bank, 
that it needs complementary action in an amendment of the rules so as to allow 
the Post Offioe Savings Bank to receive such moneys. rt has been arranged 
that such action shall be taken and the rules amended accordingly. 

There is one other point also, Sir. With your permission I should like to 
make a personal reference of a somewhat pathetic na~we. Looking througlt 
the file this morning I noticed that the second part oilhis Bill had its origin 
in a speech made in the Legislative Assembly by Mr. Leslie Buss. While the 
papers lay on my table, I heard the sad news that Mr. Buss had died this morn-
ing. Mr. Buss was not a Member of the Council but he has been a Member of 
the Legislative Assembly for some time and he must have been very well known, 
I think, to all Members of the Council. I feel sure that all Members will join 
with me in the deep feeling of regret that.I have at the loss of a friend who 
had a winning personality. 

Sir, I move. 
THlil HONOURA.BLlIl MR. P. N. SAPRU (United Provinces Southern: Non-

Muhammadan): Sir, while desiring to lend my support to the Bill whioJlolft..~ 
been moved by Sir Alan Lloyd, I should like to associate myself and our Party 
with the tribute which Sir Alan Lloyd has paid to the late Mr. BUBB. Though 
Mr. Buss was not a Member of this House he was well known to us all. He was 
a. very prominent figure in the Central Legislature of this country. I was 
reading his speech only this morning and I had the pleasure of meeting him, 
I think, the day before. I could hardly believe, when I heard of this news, 
that he had died. We are all sorry that a useful life has been cut short and we 
hope, Sir, that you will convey to Mr. Buss's family our deep regret at his 
death. 

THlil HONOURABLE MR. R. H. PARKER (Bombay Chamber of Commerce) : 
May I just say one word. I understood that it was not customary to refer to 
the deaths of Members of the other House but other Members have now done 
.so and I would like to associate myself with what has been said by them 
~y. -

THE HONOURABLE THE CHAIRMAN (The Honourable Sir David Deva-
'doss): The Chair wishes to associate itself with all that has been said by the 
Honourable Members about the sad death of Mr. Buss. 

The Motion was adopted. 
Clause 2 was added to the Bill. 
Clause 3 was added to the Bill. 
Clause 1 wa.s added to the Bill. 
The Title and Preamble were added to the Bill. 

{I 
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THE HONOlJ:RABLE SIB ALAN LLOYD: Sir, I move:-
., That the Bill, as passed by the Legislative Assembly, be passed." 

The :Motion was adopted. 

TRADE MARKS (AMENDMENT) BILL. 
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THE. HoNOURABLE SIB ALAN LLOYD (Commerce Secretary): Sir, 
I move:,.-

CI That the Bill to amend the Trade Marks Act, 1940, as passed by the Legislative 
Allsembly, be taken into consideration." 

The reasons why Government have put forward this Bill,· Sir, are fully 
explained in the. Statement of Objects and Reasons and I do not propose to 
offer any further remarks. at this stage. . 

Sir, I move. 
The Motion. was a4opted.. 
Clause 2 was added to the Bill. 
Clauses3.to 10 were added to the Bill. 
Clause 1 was added to the Bill. 
The Title and Preamble were added to the Bill. 

THE HONOURABLE SIB ALAN LLOYD: Sir, I move :-
"·'Ehat the Bill, as passed by the Legislative Assembly, be passed." 

The Motion was adopted. 
--u 

The Council then adjourned till Eleven of the Clock on Thursday, the 
20th. November, .1941.. 




