Monday,
26th February, 1912

ABSTRACT OF THE PROCEEDINGS

OF TUE

@omil of fhe Goveynoy Genonal of JIndia,

LAWS AND REGULATIONS

Vol. L

April 1911 - March 1912



ABSTRACT OF PROCEEDING

OF .

THE COUNCIL OF THE GOVERNOR GENERAL OF INDiA

ASSEMBLED FOR THE PURPOSE OF MAKING

LAWS AND REGULATIONS,

April 1911 - March 1912

VOL. L

.- N} ' B .
g
pef Ay
o «4&:«_,@ Sam? ;y,.}“‘
R AVTERR LAY )

Published vp LAunthoritp of the Soberuor General.
]

CALCUTTA :
OFFICE OF THE SUPERINTENDENT OF GOVERNMENT PRINTING, INDIA.
1912



GOVERNMENT OTF INDIA.
LEGISLATIVE DEPARTMENT, -

PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR QENLRAL OF INDIA,
ASSEMBLED FOR THE PURPOSE OF MAKING LAWS AND REGULATIONS
UNDER THE PROVISIONS OF THE INDIAN COUNCILS AQTS,
1861 TO 1000 (34 & 95 VICY., C. 67, 56 & 06 VICT, C.14,
AND ¢ HDW. VII, C. 4).

The Council met at Government House, Caleutta, on Monday, the 20th
February 1912,

PRESENT :

The Hon’ble Sirn Geuy ILrerwoon Wirsox, G.C.LE, K.C.B., K.C.ALG.,
Vice-Prestoext, presiding,

and 57 Members, of whom 52 were Additional Members.,

QUEFSTIONS AND ANSWERS.

The Hon’ble Mr. Dadabhoy asked on hehalf of the Ion’hle 8iv Sassoon
David—

“ With reference to the answer given on the 27th Maveh last to iy ques-
tion regarding assessment of income-tax on factovies, will the Government he
pleased to stato what decision, il any, has heen arrived at in the matter ?

The Hon'ble Sir James Meston, replying on behall of the Ion'ble
Sir Guy Fleetwood Wilson, said :

“The Governmont of India do not consider it desirable to standardise the
rules on the subject throughout Indin. Thuey have, however, roquested Loeal
Governments to examine carelully the practice obtaining in their respective
Provineces in order that clearer and more definite rules may be framed, suitable
to local circumstances.”

The Hon’ble Mr. Dadabhoy asked :

“Will Government he pleased {o lay on the table a statement, showing
year by year the number of marviages registered under the Indian Civil Mar-
riage Act (Act ITI of 1872), with particulars as to the nationality and  religion
of the parties ¥



111 . QUESTIONS AND ANSIERS.

[ Sér. Reginald Craddocl: ; Mr. Dadabhoy ; Siv T. | 2610 Frenvany 1912,
. W ynne.|

The Hon'ble Sir Reginald Craddock replicd :

“ A statement® is laid on the table which shows for cach year since 1872,
by Provinces, the number of arveiages registered under the Indian Civil
Marringe Act (Act 1TI of 1872). It is impossible to state the religion ol the
partios, as the Act applies only to the eases of such persons as do not profess one
or other of the wnain religions of the country, and the information given hy
them on this point is lﬁus mercly negative in charactor ; nor is there any
record s to nationality. It would, however, appear from the names of the
partics that, out of tho 2,028 persons who have availed themselves of the provi-
sious of the Act, 1,728 were of Hindu, 24 of Buropean and 2 of Muhaimadan
origin, whilst uncerlainty cxists ns to the remaining 271"

The Hon’ble Mr. Dadabhoy asked :

“ Do Indians trained at Enginecring Institutions in India find employment
on the Indian Railways ?

“If so, how many of them are so employed P

The Hen’ble Sir T. R, Wynne replied :

“ The reply to the first part of the Hon'blo Membor’s question is in the
aflirmative.

‘ Information as to the number of Indians trained in Engincering Institu-
tions in India, who arec employed on Indian Railways, will he found in {he
Classified  List and Distribution Retmen of Railway Bstablishments published
half-yearly, a copy of which is available Tor reference in the Additional
Members' Room in the Imperial Scerctaviat.

 The number of Indians (recruited in India) on the pormanent Engineer
and Upper Subordinate establishments of State Bail\m?s is shown on page 131
of the Hlst for the ]mlf-{enr ending 80th June 1911, Tho flgures there given
do mot, however, include persons employed on the mnon-pensionable and
temporary cstablishments. Details of these ostablishments will he found on
pages 20 to 24 of the list.

“T should add that the Engincering Colleges in India, in addition {o {rain-
ing Engincors proper, train a large number of Indians who qualify in Civil and
Mochanical Engincering but all of whom do not seeure appointments on
Railways as Engincors and Uppor Subordinates, as the demand for such is limited.
A considerable number of these, whose pay varies from Rs. 50 (o Lts. 500,
are employcd on railways as Inspoctors of Works, LPermanent-Way Inspectors,
Foremen, Mechanics, Sub-overscers, cte, hut conplete lists of the men in these
classes are not published.”

The Hon’ble Mr. Dadabhoy nsked :

¢ Is it truc that the Pennsylvania Railway under an arrangoment with the
Btate cmploy unnuallg six of the best men turned out by Engincering 1nstitu-
tions within tho State

“ Will Government be pleased to say whether they will make similay
arrangements on State Railways and State-controlled Railways

The Hon’ble Sir T, R. Wynne replicd :

“The Government of India have no information asto the method of
recruitment of Engineer Establishent of the Pennsylvania Railway.

“ At present four qualified Engincer students of the Rurki College aro
posted annually té Stato Railways for a course ol one year's practical {raining,
and, of these, the o best are permancently appointed fo the Tngincer Tistab-

® }ide Appondiz No. 1.
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12600 Peswvary 1020 (S0 TR Wyaie : M, Dadebhaoy ;3 Sir Reginald
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lishmend on completion of their conrse, the other two heing refained s {empo-
vary enginoers or discharged in accorduneo with the rule in paragraph 626\,
State Railway Construetion Core,

“Tn addition, two qualified stadents of the [tarki College Uppor Subordi-
nateclass, and one qualificd stilent of the Sibpur College, aro appointed
annually {o the Upper Suborlinate Establishonent of the State Roilway  Engi-
neering Departinent. -

“With a view tofurlhering the cploymentof Indians (rained al. Enginecre
ing Colleges and Teelmical Tostitutes, and to the edablishiment of close relas
tions hetween  these institudions and - Radlways and other emiployers, the
Government  have dopuled Colonel Atkinson, 1.1, Principal,  Thomason
College, Nturki, and Me. Dawson, Principal, Viclorin Teelmical Institule,
Bombay, to travel round Indizeand reporl an opporfunilies of recuring wider
om][liloyureut for Tudians, and, il necessary, to wadjust courses al Enginecring
Colleges to conditions prevailing on Railways, "

The Hon’ble Mr, Dadabhoy askedl :

“Tas {he Government received any communieation from the Socretary of
State on_the subjeet of the practices prevalent in many parts of India of dedi-
cating minor givls to temples and ol giving minor girls in adoption {o publie
women ? '

“If any such communication has heen reccived, will Govornmoent be
pleased to stale what action has heen taken upon it ¥

“ Does Government propose to initinto proventive lesislation 7 ITf so, docs
it propose to undertako such lewislation at an enrly date 2™

The Hon'ble Sir Reginald Craddock replicd :

“The matter is engaging the attention of the Government of India, hut
at tho present stage of the discussion no further information ean be given.”

The Hon’ble Mr, Dadabhoy asked :

“Will Govornment be pleased {o state why * temporary promotions’ [ol-
lowing leave to a member ave not provided in the Provincial Civil Services
while they are providal in the Higher Services ®

“ Do Government propose to abolish the disfinction in the Civil Scrvice
Regulations, and make the rules uniform’in respect of hoth the heanches of the
T'ublic Bervice ? "'

The Hon’ble Sir Reginald Craddock veplied :

“The veason for the diffevential treatment of (he Provineial Scrvices on the
onc hand and, Tor instance. the ITndian Civil Serviee, to which it is undorstoad
the Hon'ble Member relers, on the other, is that the latter was originally organ-
nised on a system of substantive promotion in F'wrlough vacaneies.  In 1568,
this procedure was changed. and an ofticer proceeding on furlough retained a
lien on his grado appointinent.  As a p:\ﬂiall compensation o his locum tencns
for thoe loss of substanlive promotion, what is known as an officinting  allowanco
was given to him, and this is douhtless the © tempovary promotion’ referred to.
Theso considerations never applied to the case of fhe Provineial Services, lo
which the syslem of officiating promotion has nol heen extended. Tn view of the
origin of the existing dilferenee, as explained, it is nol  considered necessary  to
introduce n wniform treatinent of these Services in this respeet.”
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[ Babu  Bhupendranalk  Basw ;  Siy Reginald (26 FEpruvany 1012.]
Craddock ; AMr. Mudhollar.]

The Hon'ble Babu Bhupendranath Basu asked :
“Vill the Government be pleased to state--

(1) the number of hospitals, public and privale, in the whole of British
India; g

(2) the number of dispensaries distribuling eharitable reliel 5

(3) the number of patients in each year for the last three years in the
hospilals ;

(4) tho number of patients in cach year for the last thvee years attend-
ing the freo disponsarics ;

(6) the average number of people suffering from malaria, plague and
other preventible diseases in British India each year for the last
threo yonrs;

(G) the number of deaths from the above discases during the samo
period ;

: (7) the number of medieal colleges and schools maintained or recognised

! by Government ;

(8) the number of qualified medical practitioners turned out of these
colleges and schools for the Inst three years;

(0) and if any data is available, the approximato number of qualified
medical practitioners in British India. "

The Hon'ble Sir Reginald Craddock replicd :

“ No distinction is drawn in offivial records hetweon hospitals and dispen-
savics, and it is therefors impossible to give the information asked for in the
first four questions in the exact form roquired by the Ilon’ble Member. But
I lny on the table o statemoent marked A,* which shows that thereare in the
whole of India 4,128 institutions for the relicel of sickness.  Of these, 8,214 are
maintained entirely by the State or by local funds, and 914 in wholo or in part
by privato offort. I also lay on the table a statement marked B,* which shows
the number of in-door and out-door patients, respeotively, for the period 1908-
1910. I trust that those figures will suffico for the Hon’ble Member's purpose.

“In answer to questions 5 and 6, I lay upon the {able a statoment marked
C* to’ show the number of recorded deaths from smull-pox, [evers, cholera and
plaguo for the sume triennial poriod. There are no statistics which will show
the number of persons who suffered from theso or any other diseascs.

“Tho answer to quostion 7 is five medical colleges and 15 schools,

“The answer to question 8, is 1,905, namely, for 1909, 670 ; for 1010, 629,
and for 1911, 6006.

“ In answer to quostion 0, I lay upon the table a statewent marked D*
which shows that there aro approximately 8,75k qualified medical’practitioners
in British India, of whom approximately 1,771 ave private practitioners. This
Jatter figure is, however, openn Lo doubt, as in the absenco of any medical
. registration act tho information on the subject has to he  drawn [rom unofficial
: sources.

The Hon’ble Mr. Mudholkar asked :

«Will Govornment be pleased to state the terms ol reforenco to the Com-
mittec on Indian, military expenditure which Government are reported to
havo appointed with Sir Willium Nicholson as its President?  Ts there any
non-ofiicial Indian appointed on the Committec? If not, does Government
propose to consider the desirability of aceording informed Indian opinion

- suitablo roprosentation on that Commitice ¥

® Jlide Appendia No. 2.
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[26rn Yeorvany 1912} [D%he Commeander-in-Chief ; Sir . . Chiluacis ;
Sir Robert Carlyle ; Ur. Sulblue Bav.)

His Excellency the Commander-in-Chief replied :

*The Government of ITndin have veecommended, and the Scerelary of Stato -
lins approved, the Jormation of a Commitice of military officers assisfed by
Finance Department ropresentation, to consider military policy, ndministra-
tion and expenditure in India,

“I ix nol proposed or eomsidered necessary foinelude any other representa-
tion on the Committee.” S -

The Hon'ble Sir G. M. Chitnavis asked :

“During Lord Minto's Vicoroyalty, did any eorrespondence on the subjeet
of a permanent scttlement of land-revenue for the w]lmlu or part of Indin and
of long terin scttlements pass hetween this Government and the Right Hon'ble
the Sceretary of State, and nlso between the Govermment of Indin and the
Local Governments # 11 sn, will the Government be pleased o lay the pn]\crs
on the table for tho information of the publie, and {o state the finul resultl of

~

such corrospondence ? "’

The Hon’ble Sir Robert Carlyle replied :

“There has been no correspondence of  the kind indicated by the Hon'ble
Member.” - : -

The Hon’ble Sir G. M. Chitnavis asked :

“ (1) IIas the attention of Government been drawn to stalements reported
in ‘Indian Art, Industry and Education’ by Mr. 1. B. llavell, late Principal
of the Caleutta Bchool of .Art, and also lately in an appeal to the Government
of India originally published in the London Times and since reported in most
Indian newspapers by that same gentleman, that the indigenous building
architoctural art is languishing for want of official recognition and support ?

“ (2) Do Government proposo to omploy Indian architects and carvers of
the old school on any construction and decorative work which may be under-
taken at Delhi and in the new Provinee of Behar and Orissa, and as far as
practioable to patronise and cencourage revival of Indian art in the Publio
Works Department ="

The Hon'ble Sir Robert Carlyle replicd :

“1. The answer to the first question is in the afirmative.

. “2, Government have no doubt that work will he found on the new
huildings at Delhi and the capital of the new provinee for a considerablo
namber of Indian carvers nnd other workers in the decorative arls, but the
cxtent to which these will be employed will largely depend upon tho nature
of tho dosigns for the buildings, a question  which has not yct been
considered, . . :

“The architeets (o be employed on Lthe designs of the huildings will be
sclected solely wilh rogard to their qualitications for that important work and
for dealing with the numerons complex problems connected with tho design
and construction of buildings adapted to suit modern requirements.

“ Government have every desive to encourage the revival of Indian Art
in the Public Works Department and elsewhere, and will take every oppor-
tunity of doing so with a due rezard to cconomy in the expenditure ol public
funds.” o

The Hon’ble Mr. Subba Rao asked:

“ With reference 1o my Iesolution on the Public Service question and the
enquiry promised by the Hon'ble div Avehdale Barle on hehall of the Govern-
ment on the 17th Mareh Jast, will the Governmment he pleased to stalo the
result of such enquiry and Jay on the table such orders, il any, passed on the

subject "
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[Sir Reginald Craddock ; Alr. Subba Rao; Ar. [26010 PEBRUARY 1012.)
Madge ; the Commander-in-Chief.)

The Hon'ble Sir Reginald Craddock roplicd :

“The question raised hy the ILon'ble Momher is tho subjeel of inter-
communication hotween the Government of India and the Scerclary of State,
and the Government of India nro not prepared to make any pronouncement
with regard {o it at this stage.”

The Hon'ble Mr. Subba Rao nsked :

“Will the Government he pleased to lay on the fable the rules and orders
made by the Governor Genernl for the transaction of husiness in his Council
under scetion -8 of tho Indian Councils Actl, IJ8G), and also those hy the
Governors of the Presidencies of Fort St. George and Bombay under seetion
28 of the said Statute £*

The Hon’ble Sir Reginald Craddock replied :

; “The rules framed by the Governor General under section 8 of the Indian

! Councils Act, 1881, for the transaction of cxceutive business in his Council

overn the procedure of a body whose deliberations are confidential, and the

- Government of Indin consider that no useful purpose would he served by plae-
ing them on the table.

“Tho Hon'ble Member's requost as regards the rales framod by the
Governors of Madras and Bombay should be preferred in the Councils of those
Govornors.”

The Hon'ble Mr. Madge asked :
“ Will the Government ho pleased to state—

(1) whether the Contonment Magistrato of Landour has heen
authorised—

(a) to inform any owners of property held in undisturbed possession
for over fifty ycars under the Norman Grant or the Wells
Settloment Act that though their houses may he their own
the land on which they stand belongs to Govornment and
may bo resumed ;

) to ]i)rosccutc and fine owners for cxercising proprielary privi-
cges which thoy have enjoyed nnd excrcisod unquestioned
for over fifty years; and

(2) whether the Govornment has reccived legal advice from its own
lcF:nl advisers oonﬂictin% with or nnt supporling (he claims
advanced by the Landour Cantonment Magistrato against private

) ownors ?"’

His Excellency the Commander-in-Chief replied :

- “ (1) (¢) Tho ostate holders have been informed that the Government
 of Indin aro propared to consider as granfees thoe holders of tho cstates now

included within the limits of the eanlonmont, which aro shown in the list of
grants f)mp:u'cd in 1842, sinco it is considered that their position cannot be
botter than that of the Government itscll, which is only that of a lesseo. Tt
must, however, bo understood that these rizghts do not eonflict with the full
power of Government to administer and impose taxalion under the Canton-
monts Act, 1910. '

“ The reply, thorefore, is in the negative.

“ () 'The reply is in the negative.
_ “(2) The position claimed by Qovernment, hased on legal advice, is as
stated 1n reply to (1) (&) above. Any claims made which do not coincide with
this statement of the case are unauthorised.”

-
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[ 26T Frervany 1912 Ve Madge ;. S Reginald  Craddock ;- Ur.
Muhavonad Shafi ; Sir Kobert Cariyle!)

The Hon'ble Mr. Madge asked :

“Will the Government he pleased (o state— -

(1) how many members ol the Domiciled Anglo-Indian Communily
have been nominated for the higher police appointments of their
respeetive Provinees during the past five years; '

(2) how many oflicers have heen brought out from %h'itnin during the
saue period for similar appointments in cach Province; and

(3) what are the respective proportions of imported to locally nominated
oflicers in the several Provinees during the same period 2 "

The Hon'ble Sir Reginald Craddock replied :

“T place on the table a statement,* the figures in  tho several columns of
which answer the three parts of the 1lon'ble Member's question. The Govern-
ment-of India have no information as to how many of dm 26 oflicers shown in
column 2 of the statemont were domiciled in the strict sense of the torm. In
answering the question, the phrase ‘Members of the Domiciled Anglo-Indian
Community ' has therefore been interproted to mean officers veernited in  India,
as distinguished from officers recruited from England ; and I gather from parts
(2) and (3) of the Hon’ble Member's qlmslion that this interpretation gives him
the information which he requires. The stalement does not include a fow
military officers who have in special circumstances been appointed in India to
the Civil Police in Burma, Bengal and Eastern Bengal and Assam,”

The Hon’ble Mr. Muhammad Shafl asked :

“ Will the Government be pleased to stato, for the information of the
Council, the total amount of outlay upon Stato irrigation works, Major and
Minor, whether in the form of oxtension of previously cxisting or of construc-
tion of new canals, since the Budget debato of 1905 up lo dato? What is the
total length of canals and distributaries constructed during this ]‘wriod. and
what is tho total area in neres irrigated by the canals so constructed

The Hon'ble Sir Robert Carlyle replied :

“ The outlay on the construction ol our Majur irrigation works sinco the
Budget debate of 1903 is as follows :—

Year. Qutlay in lukhs,
. |
190403 . . . . . . . 87%
1905-00 . . . . . ' . 129
1006-07 . . . . . . . 1704
1907-08 . . . . . . . 191
1903-0Y . I . . . . 21u}
1909-10 X oL . 224
101011 . . . . . . . 2304
1911-12 (probable) . . . . . . 247

“The total expenditure on our Minor ivrigation works for the smme period
is as follows:—

Year. Eapenditare in lakbs.

Rs.

190402 . . . . . 1334

1905-00 . . . . . 140}

1906-07 . . . . . 124t

1907-0n . . . . . 1274

190%-04 . . . . . 1344

1004-10 . . . . . 135

1910-11 . . . . . 1323

1911-12 (probable) . . . . . . . . 123

* e Appéndix N 8,
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[ S Bebert Cartyle; Ay, Muhaminud  Shafi ; [20m1 Frenvany 1012.]
Sir Reginald Craddock:.)
“The total length of canals and  distributaries in operation at the end of

1904-05 and of 1911-12 and the areas irrigated by the canals in those years are
as follows, the figures for 1911-12 being approximato :---

Length of eanals and distrilinturies

Year, in oporution. i Trrigatel area.
Miles _: Acros,
1901-05 .o 50,176 ' 20,167,967
191112 A . 5%,084 22,133,837
Incrense in 1911-12 . * 8,558 ’ 2,265,570
J

In addition to tho canals in operation, there are altogether 55 projeets which
ave oither under construction, awaiting sanction or being oxamined by the
professional advisers of Government. . Theso are dosigned to ivvigate 10 million
acres at o tolal capital cost of about 56} crovos of rupses. The Major works
now actually undor construction will add an nggregate length of about 7,600
miles to tho total length of channels, "

The Hon’ble Mr, Muhammad Shafl asked :

“1s the Government aware of the publication in the Australian Colonies ’
of what is called the *Official Year Book of the Commonwealth of Australia’
containing in a compact form valuable information relating to the administra-
tion of the Colonies from year to ycar? Has tho Govornment of Indin
considered the advisability of undertaking the publication of an Official Year
Book, on somewhat similar lines, for British India "

The Hon’ble Sir Reginald Craddock replied :

“The Government- of Indin have scen the publication to which tho
IHon’ble Member refcrs. 8o fur as this country is concorned corresponding
information is given in the ‘Statement exhibiting tho moral and material
progress and condition of India’ and in the ‘Statistical Abstract relating to
British India ' which are presented 6o Parliament ; in the volumes of statistics
of British Indin, which are published in India, and in the Annual Adminis-

i tration Reports of tho various vaincc.a. All these publications are accessible
i to the public, and nothing in th

e nnture of a furthor Year Book appears to be

required.”

! The Hon’ble Mr. Muhammad Shafl acked :

¢ Will the Goverument be pleased to state—

(@) what is the starting as well as the maximum pay of a Munsif in
Bengal, the United Provinees of Agra and Oudh and the Punjab,
respectively ;

() what is tho total number of theso posts in each of tho threo Pro-
vinces and, excluding those who have sceured these appointments
through competitive oxamination, how many of the prosent in-
ciunbents of these posts, in cach Province, have heen appointed
direct from the ranks of the legal profession *”

“ With your permission, I should like to have these two questions answered
separately.”
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[2Gwn Fesrrany 1912.) [ Sir Reginald Craddock : v, Avhaninad Shaf ;
the " Lresident ; Raja of Dighapatia ; Sir

Warconrt Butler ; Al Gokhale.)

The Hon'ble Sir Reginald Craddock voplicd :
“Ilny upon the fable a statement* which gives the information desived by
the ITon’blo Alember.  ITe will observe that it gives the information so]mmtc]i'

as asked for hy him."” S
The Hon’ble Mr. Muhammad Shafi asked : -

“It was my intention, 8iv, with your permission. 1o pal a supplementary
question in conneetion with question (a.*

The President replied :
“The Hon'blo Member had hetter give notice of his question.”

.

The Hon’ble Raja of Dighapatia asked:

“Ias the altention of the Government heen drawn {0 a vecont | address
delivered by Sir ‘Theodore Morvison at the London Chamber of Commerce in
which he deplored the exclusiom of Tadian students from apprentioeships in
TIinglish workshops* Do Government propose {o consider the necessity of
affording facilities to Indian students of Technology to got admission into the
factories and workshops hoth in England and Tudia Tor the purposes of practical
training

The Hon’ble Sir Harcourt Butler replied :
“The Government of Indin have seen tho reperts of Sir Theadore Morison's

address which havo appeared in the Press.

“The difficullivs which have heen experienced in affording facilities to
Indian students for study in cevtain branchos of industry have already formed
the subjoct of comniunications hetweon tho Seevetary of State and the Govern-

ment of India, and are still under consideration.”

The Hon’ble Raja of Dighapatia asked :
“Ts it a fact that the new Provinee of Assam will he withdrawn from the
jurisdiction of the Caleutta Hizgh Cowrt and placed under a Judicial Commis-

sioner *”
The Hon’ble Sir Reginald Craddock replicd :
“ No such proposal is at present under the consideration of Governnent,”

The Hon’ble Raja of Dighapatia asked :

“ Will Government he pleased to state if it is proposed to aliolish the Board
of Revenue in Bengal, and, if so, whether Government intend lo fix the mwunber
of members of the Executive Council of Bengal at its statutory maximuam ="

The Hon’ble Sir Reginald Craddock replied :

Ot s Eroposcd to discontinue shortly the separale appointment of
Member of the Board of Revenue in linn;_;ul, but no inercase in the present
number of members of the Exceutive Couneil 1s contemplated on (his account.”

The Hon'ble Mr. Gokhale ask:d :

“ With roferenco to the announcement made by the Under Scerctary of
State for Indin in the course of the discussion of the Indian Budget in Pnrlia-

- ) T e e Appendis N, A,
I
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(2. Gokhale ; Sir Hurcourt Buller ; Siv Jumes  [26rn Prervany 1912.]
deston ; Sir Roberté Carlyle.)

ment last July that the Governmont were preparing  a scheme of a compre-
honsive charncter denling with elementary, fechnical and higher cducation’
aud that it would be ‘ made known hofore long,” will the Govermment sinto
what pro§mss had been made with the preparation of sueh o scheme, and when
it would he published for general information ¢

The Hon’ble Sir. Harcourt Butler replicd :

“The Government of Indin have fovwarded to the Sccrotary of Stato a
general scheme of a compreohensivo character dealing with elementary, techni-
cal and higher education. Thoy ave not in a position to say wheon it will he
published for general information.”

e

The Hon'’ble Mr. Gokhale nskeidl :

“ Is it the intention of the Governmont of India to remove the Imperial
Records from Caleuntta, not to Dolhi, but to Simla ?  If so, will they state how
thoy propose to provide at Delhi for the neods of members of this Council, who
require access to the records to enable them to perform satisfactorily their duties
in connection with Council work ?"

The Hon’ble Sir Harcourt Butler replied :

“ The question of the removal of the Iinperial Records has not yet been
decided. 'Wherever the records may be located, provision will be made at Delhi
for the nceds of the members of this Oouncil who require access to tho Rocords
to Bl]:able them to perform satisfactorily their duties in connection with Council
work.”

The Hon’ble Mr. Gokhale asked :

“ With refercnce to the observations made hy the Hon'ble the Finance
Member last year on the proposal to create a fixed Sinking Fuund, will the
Government stateo if the examination of the quostion promised by the Hon’blo
Member has been completed ?  And if so, what conclusion has been arrived at ?*

. The Hon'ble Sir James Meston, on bhehalf of the Hon’blo Sir Guy
Fleotwood Wilson, replied :

“The question has been carefully studied ; but it presonts considerablo
difficulties, and tho Government of India regret that they are not yot in a posi-
tion to make any statement regarding it.”

The Hon’ble Mr. Gokhale askod :

*“ Has the reply of the Seoretary of Statc to tho despaich of tho Govern-
ment of India on the subjeot of the position of the Provincial Engineors of the
Public Works Department been now recoived ?  \Whon may final ovders on the
subject he expeoted ?* .

The Hon'ble Sir Robert Carlyle replicd :

“The Secretary of State has not yet voplied to our despateh on the subject.
Government hope to have a reply on an carly date, but they cannot state
definitely when n reply may be expected.” '

The Hon’ble Mr. Gokhale asked :

‘“Will tho Government lay on the tahle a return showing what Members
of the Indian Civil Bervice arcof South African, Canadian, Australian or New
Zealand origin 7"
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The Hon'ble Sir Reginald Craddock replied :

“The existing records in the possession of Governmment do nol nrnish the
ivformation asked for. The Facts will, howover, be ascertained and communi-
cated 1o the ITon’ble Member.” -

The Hon’ble Mr, Gokhale asked :

-

“ Arve thero any medical mon, outside the ranks of 1he Indian Medionl
Service, oceupying any Senior Clinical Chaivs in the Caleutta and Madras
Medical Colleges P Is there any legal har o the appointment of such moen ¥
It not, willthe Government state why no sueh appointments have been
hitherto mado ?*'

The Hon’ble Sir Reginald Craddock replied :

“Tho answer to the first two porlions of the Hon'blo Membor's question
is in the negative, but it ix tho intention of the Government shortly to appoint
un officer outside tho ranks ol the Indian Medical Service to the newly created
chair of Anatomy in the Medieal College, Caleuttn, Tt is of the utmost im-
portance in tho future interests of the medical profession in India that the
mstruction imparted to medical students should be as efficient as possible, and
it is because the bost qualified Professors havo hitherto only been found among
tho members of the Indian Mcdieal Sexvice that those posts till now havo heen
filled from that sorvice.”

The Hon’ble Mr. Gokhale aked :

“Is it a fact that othor dutics hesides their particular work are sometimes
assigned to Professors in Medical Colleges and Hospilal Physicians ? Is it s
fact that some of the officers of the Indian Medieal Service, holding respon-
sible posts intended for rescarch work, are permittod to undertake in addition
private servico under privato firms in Calcutta and Bombay or on the Editorial
Btaff of Medical journals? 1I[x0, Lhow far is such ncceptance of private
service consistent with the terms of their appointmont to such posts, or with
tho rules of publio sorvice *”

The Hon'ble Sir Reginald Craddock replicd :

“ Professors in Medieal Colleges and  MHospital Physicians may be whole-
time officers, i.e., they may have no other official work than that of teaching by
lectures, clinical demonstrations and charge o wavds in the hospital attached
{o the Colloge ; or their professional work may be a collateral charge. Instrue-
tion in Chemistry, for example, is normally given by the Chemical Examiner,
and in Medical Jurisprudence by a Civil SBurgeon or Police Surgeon.  In somc
of the Colleges a Professor may combine the dutios of more than vne chair with
those of Civil or Presidency Surgeon. Consulting practice is permitted in
certain appointmonts ; in the others—the so-eallud * non-practising * profostor--
ships—it is not.

“ It is not clearly understood to what ‘ responsiblo pusts intended for re-
scarch work ' the Hon'ble Member refers.  Tor instance, the Chemical
Examinor, Bongal, is allowed to wndertake private practice, and theve is no
reason {o suppose that this interferes with the proper discharge of his official
duties. If tho Hon’blo Member enres Lo spccil‘r any parlicular appointment
which he has in mind, further inforation cun he given.

The Hon’ble Mr, Gokhale asked :

“Will the Government lay on the fable a return showing tho cases in
whioch action has been taken Ly the different Locul Governments and Adminis-
trations undor the Press Act ol 1910, since the date of the lact roturn on
this subject ?"’

B2
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The Hon'ble Sir Reginald Craddock replicd : _

“ A completo return,® corvected up to date, sbowing tho cases in which
action has been taken by the different Local Govornments and Administrations
under section 12 (1) of the Press Act 1 of 1010 since the pussing of the Act, is
placed on the table as requosted.” '

The Hon'ble Mr. Gokhale asked :

“Isit not a fact thal a despateh was reccived from fhe Secerctary of
State for India in 190% urging the formation of w Civil Medical Department ?
Has anything been dono in this divection, and, if so, what? Will the
Government lay on the tablo the opinions of authorities consulted on tho
question in India ?"

The Hon’ble Sir Reginald Craddock replied :

“ I would refer the llou’blo Member lo the roply givon fo n similar

- quostion put by him on tho 18th March 1910, and also to the answer furnishod

to the Hon’ble Pundit Madan Mohan Malaviya on the same subjoct on tho Tth

‘Mareh 1911. The Government of India ave still awaiting the orders of tho

Soccretary of Stato in the matter, and, in these cireumstances, no further informs
ation can at present bo given.”

The Hon’ble Mr, Sachchldananda Sinha asked :

“Will tho Government be pleasod to state whether any, and if so, which
of tho recommendations of the Decentralisation Qommission have already been
carried out, also whethor any of them arc at presont under consideration,
and if s0, which and when the dccision of the Governmont thercoun imay
be expected P

The Hon’ble Sir Reginald Craddock replied :

“No goneral 1‘0})!3’ can be given without detailed explanations and quali-
fications of cxcessive longth, and the compilation of these would necessitutoe pro-
tracted reforonces to Local Governinents, and would serve no useful purposo.  IF
the Hon’ble Member cares to speeify any particular proposal of the Commis-
sion of the subscquent history of which he ficsires to De made aware, an cn-
deavour will bo made to supply him with the facts.” :

The Hon’ble Mr, Sachchidananda Sinha asked :

“(a) Will the Government be pleased to state il tho Governor in Council
of the Beugal Presidency willtin all respeets he vested with tho same powers
and privileges as the Governors in Council of the Madras and Bombay Presi-
donotes, espreially in tho matter of directly covresponding with the Secrctary
! of Stato. If not, what differencos, it any, nve it is propoged to be made ?
| “(0) Is it under contemplation to curtail or aholish the powers of the
Madras and Bombay Govornments in the mattor of direet correspondence
\\-'itll?thc Scerctary of State, us recommended hy the Decentralisntion Commis-
sion P’

The Hon’ble Sir Reginald Craddock replicd :

“(a) The powers and privileges of the Governor in Council dcsignatu of
the new presidency of Bengal will ho governed by the legislation which will
shortly be undortaken in the Imperial Parlivment, pending  which no statement
can be made. -

* ¥ide Appoudiz No. .
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“(») No proposals to curtail or nholish the powers of the Madras amd
Bombay Governments in the matter of direel corvespondence with tho Seere-
tary of Blate are atl present helore the Governmenl of Todia.”

The don’ble Mr. Sachchidananda Sinha asked :

-

“(a) Will tho Government he pleased to stale if the Signal Engineer De-
partment of Sfate Railways is o specinl Branch of the Engineer Bstublish-
ment of State Railways »

“(#) If so, when was it established, and what are the rates of pay and
conditions of scrvico of oflicers helonuing to it ?

“(¢) Are the oleers of this depaciment inclnded in the Tmperial or 1'ro-
vincinl Branches of the Engincer Establishment of Stato Railways, or whether
they are classed as temporary *

““ (d) Ts this sorvice open fo all His Majesty's subjects, and if so, what
qualifications are required #

“(¢) Iave the rules governing appointments to this servieo been  publish-
ul ; if so, when and where ®

“ (/) Have certain oflicers of the Provinecinl Engineer Scvvico beon trans.
ferred to tho Signal Engincer Department ? II' so. why, and on what condi-
tions "'

The Hon'’ble Sir T. R. Wynne replied :

*“The replies to the Hon’hle Member's questions are as follows :—

“ () The Signal Engincer Edablishinent forms part of thoe Superior
Revenue Establishment of State Railways,  There are ten appoint-
monts in all.

“(0) Inorder to deal with the present day roquivements of railway
travelling and  railway signalling on the recommendation of a
Counnitteo of Manawers, the establishment was put on its presont
footing in ¥chruary 1009, bul prior Lo thatdate, individual appoint-
ments of Signal Engineers existed in the Bogineering Doparbment:

“The rates of pay of the present Signal Engincer Bstablishment ave
: statod on page 84 of the State Railway Classified Jist for the half-
yoar onded June 1911 (which is available for referenoco in the
Additionnl Mcwmbers” 1toom).  Briefly, thero avo Assistant Signal
Enginocers on  1ls, 400 —0600, Senior Assistanfs on Rs. 700 --
900, and two Signal Engincers in charge whose maximum pa
is Rs. 1,000 and 1,250, vespectively, and all ave allbf'cut Lo the
ordinary rules applicable to the Superior non-pensionable  estal)-
lishment of State Ruilways,

“(c) As has been stated, the Signal Bogineer Establishment forms part of
tho non-pensionable upen line establishment.

“(d) "The appointments are open to all His Mujesty’s subjeets possessing a
technical knowledyge of up-to-date Ruilway Signalling.

“(e) No special rules Iine been published,  Recruits possessing  the
neeessary  technical knowledge ave tukon on as required @ such
Eknowledge on its practical side is nequired on large signalling
works and installations in Great Britain.

“(f) Two officers of the Provineial Serviee who speeinlised in Bignalling
on the North-Western Stale Railway and went through a course of
truining in England on theiv own initiative and at their own ex-
Ponsa. were appointed to tho Signal Engineer Establishoient on its

'ormation in 1809, On appointment they severed their connection

)

with the pensionable Engincer Bstublishment.”
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The Hon’ble Mr. Sachchidananda Sinha askod :

“In reply to the resolution moved Insl year hy the Hon’ble Mr. S8ubba
Rao on the public service question, the Hon’blo Mr. (now Sir Archdale) Eavle
stated as follows : —

‘Althongh Indians are not cligible for dircel recruitment to thix service (Superior
Yoliuc servico), Doputy Superintendents whu are recrnited alinost entirely from umozs
ndinns, and who form a servieo similar to tho Provincinl Civil Servico, can bo  promof
to the snperior servico up to, for the present, o limit of 5 per cont. of the numbor of
Suporintendents in a province. Thin works out ton total of 15 posts at present available
for Indians out of a tutal of 300.

“ Will, tho Government be pleased {0 menlion the names of Deputy
Buperintendents, if any, who have heen Promotcd to any of the fiftcen posts
of Buperintendents thrown open to them ?’

The Hon'ble Sir Reginald Craddock replied :

*“ The information will be colleeted and communicated to the Hon'ble
Member.”

The Hon'ble Mr. Sachchidananda Sinha asked :

“(a) Aro thc Government aware that thereis very great dissatisfaction
with the management of tho Bengal and North- Western Railway amongst the
ublic of North Bebar and the Bastern District of the Unitod Provinces—the
t through which the railway runs—on the score of un{)unctunlit-y of its
service, the insufficicncy of accommodatiou provided, cspecially in the higher
classes and also that of tw wagons, the had lighting arrangemnts, tho
general inefficiency of the and in nll that conduces to the convenicnce
and comfort of passengers P
“ () If not, do the Government propusc to institute an inquiry so as to
ascertain public opinions on the subject ?
“ (0) If not, will the Government be pleasod to stato their reasons for the
samo ? _ '
“(d) Will tho Government be pleascd to state tho  dividend declared by
‘the Dif:actors of the Bengal and North-Westorn Railway during the last five
ycars ?

The Hon'ble Sir T. R. Wynne replied :
“ No ropresentations have been rcecived by tho Govornment of India of such

o nature as would suj Eworﬁ the imputations against the Company’s managoment
contained in port (a) of tho question. In the -mattor of shortness of rolling
stook the present tempora ressurc of {vado is causing the samo difficulty to
bo felt on othor Railways inr{mPin.

* In those circumstances, Governmont do not propose to hold the inquiry

proposed in part ().

"¢ Ag regords (d) the dividend paid by tho Company during the last five years
for which figures arc available is : —

1006 ' . . . . . . . 6} per cent.
W07 1 . . . ...y,
1008 . . . . ...y,
T
1010 R o,

. I would ad tha;t tho Bd:fl:-rfal and North-Westorn Railway proper hus heon
constructed entirely:out '3f funds- provided by the gonoral public without a’
guarantes or any. other financial assistanco from Government.’ '

i i ’
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The Hon’ble Mr. Sachchidananda Sinha asked :

“Will the Government be pleased to state the lotal numbers of Colleges
which were placed under the jurisdictions of the Calentta, Madvas, Bombn.‘y.
Allahabad wmlj the Punjah Univarsitics, respectively, when tho snid Universitios
were cstablished

The Hon’ble Sir Harcourt Butler replied :

“At the founding of the several Indian Universitics torritorial limits
within India were not stated. The numbors of collegos nflilinted to tho sevoral
Universities at or nenr the time of their establishment wore (so far as can be
ascertained from the Qalondars available of neavest date afier tho oconstitution
of the Universities) as follows :—

-

Calcuttn . . . . . 13

Madras . . . . i .
Nombay . . . . . 2

Punjab . . . . 5

Allnbabad . . . . 13

WILD BIRDS AND ANIMALS PROTECTION BILL.

The Hon'ble Sir Reginald Craddock : * 8ir, I have to introduce to tho
Council a Bill to make hettor provision for the protoction and preservation of.
certain wild birds and animals. This Bill bas already, by virtue of an order

ssed under rule 28 of the rules for the conduct of Legislative Business by the

overnor General, been published in tho Gazeite of India of the 12th January
1912. It follows under tho terms of the second paragraph of that rule that it
is not necessary that I should inove for leave to introduco tho measure ; but
the Council would no doubt like to have a brict explanation of the proposals,
and I accordingly offer a few remarks on the subject.

“The better protection of the fauna of the couniry isa matter which has
come before the Government from time to titne since the year 1869. In tho
carlier discussions it was tho general opinion that the harm done had not
reached suflicient dimonsions to warrant the imposition of vestrictions for the
proteotion of birds and animals. But, as time woent on, cuoltivation began to
spread over waste-land and communications and trade increased, it
became necessary to provide some moasure of protection and Aot XX
of 1887 was the result. This Aot enabled Local Governments and
municipal and cantonmont authoritios to mmake rules applicabloe to
municipal and cantonment areas to prohibit under ponalty the sale or posses-
sion of wild birds recently killod or taken during their breoding seasons, as well
ag the importation into any municipal or cantonmont area of the pluma of
any kind of wild bird during such season. Tho Act furthor empowerod Local
Governments to doclare these provisions to apply to any animals or game othor
than birds. It was hoped by thess measures that it would ho possiblo to check
the indiscriininate slaughter for the purposo of fuod, or for the sake of furs or
feathers, of birds and animals, tho Protacl;ion of which during their hroeding
seasons was necessary to preservo the speeies.

“The restriction of the operation of the Act to the vory limited arens of
municipalities and cantonments was found to give inadoquato protection, and
in 1902 it was considered necessary to bring soction 19 of the Sca Customs Act
of 1878 into use, 50 as to prohibit the taking by sea or by land out of British
India of the skins and foathors of birds, excopt feathers of ostrichos and skins
and feathers exported Jond fide as specimons illustrative of natural history. It
has since become evident that these powers arc inadequate to secure the object
desired. Municipal and cantonmnent authorities have themnsslves no special
interest in a matter of thia kind, and although in some Provinces further
protection Las been secured by moans of Forest Itegulations nnd the conditions
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attached to gun licenses, yet, as a result of much correspondenco and consulia-
tion, it hns heen considered necessary {o extond these powers ovor the country
nl largo in ovder to gecure the objeet in view. It is now universally recog-
nisod all over tho world to be one of man’s duties to preserve from extormina-
tion all such birds and animalsas are not in {hemsolves & danger to human
life. In Ceylon and Africa Ordinances havo already heen passed nnd an inter-
departmentnl Gonfercnoe on the subject snt.at the Colonial Office in London last
year. The laws of the United Kingdom, and of scvernl of tho United States of
Amorica, of Norway, Russin, Bolgium, the Netherlands, cerlain German Statos,
Trance, Switzorland, Ilungary and parts of Austrin will, ovon if the Bill now
hefore the Council is passed, bo considerably in advanco of tho law in this
country in the mattor of the presorvation of game. Only last Septemnber the Gov- .
crament of India woro invited to join in an Iniernational Commission for the
rotoction of naturre. Tho Govornment accordingly proporo that we rhould in
ndia also bring ourselves now into lino with the movemont to protoct from oxter-
mination the wild birds and animals of the country. I nccordingly recommend
this Bill to the Council.
* Lest, however, any apprchension should he folt that it is sought to protect
Eamc at the expenso of agriculture, I desivo to lay stress on tho fact that care

.has been taken in the Bill to exempt from the penalties that may be imposed

the capture or killing of a wild animal by any person in defence of himsolf or
of any other person, and the capture or killing of any wild hird or animal in
bond fide protection of a standing crbp or growing fruit. I move, therefore,
that the Bill to mnke hettor provision for the protection and preservation of
certain wild birds and nanimals be referred to a Sclect Committee consisting
of the Hon'ble Mr. 8yed Ali Imam, the Hon'ble Bir Cecil Graham, the
Hon’ble the Maharajadhiraja Bahadur of Burdwan, the Hon'ble Bir G. M.
Chitnavis, the Hon'ble Nawabh Abdul Majid, the Hon'ble Mr. Meredith, tho
Hon’ble Mr. Vincent, tho Hon’ble Mr, Carr, the Hon'ble Mr., Arthur and
m-.vself..|
The motion was put and agreed to.

SPECIAL MARRIAGE AMENDMENT BILL.

The Hon’ble Mr. Bhupendranath Basu: ‘“8ir, I havo tho honour
to move that the Bill to amend the Special Marriage Act, 1872, be roferred
to a Belect Cominittee, and in doing so, with your leave, 8ir, I shall briefly review
tho position as regards the Special Marriage Act which m{ Bill sccks to amend.
Whon I introduced this Bill last year, I must en{' that I did not expect or
anticipate the large and influential support that I have rceoived from the
country. It was beyond my wildest expectation. If you go into the history of
social legislation in this country, heginning from the time when the Marquis of
Wellesley atogped the ]])srnclice' of throwing children into the sca down to the
time when the Sati Bill was passed into law, {here was alnost always even
ngainst inhuman practices as throwing of children into the sca, the killing of
fomale children, the burning of sati, a storma of indignation and opposition
which would havq stopped tho hand of a less courngeons Government than
ours has been in the past. Would it be belicved now that when Lord William
Bentinck introduced his great legislation stopping the hurning of Hindu widows,

* would the Hindu fof the modern day helicve, that his ancestors submitted a

: would be an unkpown quantity, that hushbands woul
" murdered and that soéial lifo would be intolerable? Who is it amongst

a solemn memorial }0 Government that if widows were no longer allowed to he

_burnt the result T'ou]d be that tho marital rights of the people of this

country would be! scriously jeopardised, that c.hnst.itr amongst \(\iomen
he poisoned and

"the opponents of iny amocasure to-day who would not say that it was the '
rossest libol that:jcould havo . been pronounced upon Hindu womanhood ?
What has been i_lm oxperienco of nearly a hundred years that havo |

7
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sinco passed as rcgards tho effeol of tho measure on Hindu life and Hindu
home? Well, Bir, I remember also the great agitation that was raised
when a liny little measure, which to the socinl reformer was practically of
very little concern, for raising tho age of consent was infroduced into this
Council at thoe time of Lord Lansdowne. 8ir, 1 saw a mnass mecting on the
maidan in which noarly a hundred thousand men had assemblod from all over
Bengal to protest agaiust the iniquity of the Government undertaking to
legislate on o mattor affecting the socinl life of the Hindus. I was presont
also on that oocasion at the temple of Kalighat where hundoveds and thousands
had -assenbled offering prayers to the goddess to save them from that dire
calamity, and I also remowmber the procession joined hy the highest of the
land which passod through or rather in front of this Government House to
show the indignation of the people against n measure of that description.
This is a recont instance— an instanco which is within the knowledgo of many
of us: I had the temerity when that Bill was being oriticised to be present at
a publio meet-i::s to put in a protest against the Resolutions that wero going to
be . Well, 8ir, I wasvory soon shewn the door, and the treatment
I received I havo not yet forgotten. Tbhen, Sir, when the great Vidyasagar
brought forward his Widow IRc-marriage Bill, what was the feeling of the
country from Bombay to Caleuttn against its provisions? It was that Hindu
society was going to be turnod upside down and tho purity of the Hindu
widow was going to bo destroyed. I shall not refer to tho Lex Loci Act, which
was opposed practically universally by Hindus and Mussalmans alike—an Act
which removed forfeiture from those who gave up the religion of their ancestors
and embraced a different faith, and the charge was made against the Govern-
ment by Mussulmans and Hindus alike that it was really intended to further
the pro of Ohristianity in this country. My measure, the small Bill that
I bave introduced, has not met with even a hundredth part of the opposition
that those measures hnd evoked in the past. Even the very measure which
I now seek to amend when it was int.rocmecd by Sir Henry Maine and reintro-
duced by BSir Fitzjames Stephen with great and material alterations thero
were sixty thousand signatorics against it and thore “were only o fow people
who were supporting it. I have been at some pains to go throug e
voluminous correspondence with which the Government has favoured us and
I find that in tho opinions that have boen expressed on ecither side of the
question, there are about 177 in my favour against about 187. That, I think,
is o very respectable number in my support. From these numbers, I am
excluding Burma, where 1 have o majority in my favour. I am also excluding
Baluchistan as not probably likely to ho aflected by my mensure if passed into
law, at least not in the immediate future, and the number in that place is ver
small. In this majority against me, thero are 28 Muhammadans who, as I sha
proceod to show, are not so vitally affected as wo are and there are 11 members
of other communities neither Hindu nor Mussalman ; so that if you omit these
89 opinions, the opinions that have been hitherto roccived for or against tho
measure those who are in my favour form a very respectable majority.

“I may refer to tho many public meotings that have been held all over
India in support of my Bill. To my great regrot on the last occasion, my
friend tho Hon'ble Mr. Subba Rao had expressed somec surprise at the

.revolutionary charactor of my measurc. I am glad to he able to say that
many orthodox people in his Province have given their whole-hearted support
to my measure in all ils details. Every Social Confercnco that has sat in {’ndia
during the last year in every Province has s]fokun in support of my Bill. And
I may say with a safe and clear conscience that I have porsonally never tried
to influence, either by specch or by letter, the oPinion. of any single individual
or body of men in my country over my Bill. I had beon nsked to tour about
the country and to educate public opinion ; but in a matter like this, rightly or
wrongly, ?t.hought it would be best to let my countrymen come to a conclusion
for thomselves. What I had to say had been practically said in tho speech
with which I introduced the measure. But it is not only the volumo of the
support that I have got, not only the extent; that is 2 most gratifying feature
of tho situation that I have the highest authority, if I may say so, in iy

[+
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country in my favour. 8ir Pratul Chandra Chatterji, retired Judge of tho
Punjab Chief Oourt, Mr, Justice Banerjee of the Allahabad High Court, -
Bir Chandavarkar of tho Bombay High Court, Mr. Sankara Nair of the
Madras Iligh Court, Mr. S8arada Charan Mitler, a retived Judge of the Calcutta
High Court, have all spoken—high and great judivial authoritics nas theso
gontlomen arve, recognised exponents of Hindu law and Hindu sentiment as
these gontlomen must bo assumod to be—they havoe all spokon in terms of un-
qualificd approval of my measure. BIr. Brinivasa Aiyangar of Madras presided
over a public meeting in which my Bill was discussed and supported my Bill.
Dr. Batis Chandra Banerjeo, n great Hindu jurist and an orthedox Hindu
gentleman of Allahabad, has given his unqualidud support to my Bill. Who
olso is better qualified in Indin 1o speak about I}mdu customs and Hindu
practices than Ur. Bhandarkar of Bombay? Ho holongs to an advanced
soction of  tho Hindus, but from the Hindu standpoint ho has givon
his support to my Bill, And what is the stringent feature of all—that organ
of the highly conservative and proud Mahratia Brahmins of Poona—conserva-
tive I say in matters of rcligion and religious practices, who with their
Hindu brethren in Bengal had led the opposition to the Age of Con-
sont Bill, who had gono to tho length of making a sessiou of Congress nearly
imé:;“ible at Poona because the uso of the Congress Hall had boen promised for
o in]l Conferenoo after the Congress was over—it is their organ, the Kesari,
. which has been ono of my strongest supporters. And who clse ?  There sits

my Hon’ble friend, Pandit Madan Mohan Malaviya, and his paper in

lahabad, the Leader, has thrown him overbonrd and has been most strenuously
squorling my Bill. His lifelong friend and companion, bis most esteemed
colleague, Mr. Ganga Pecrsad Varma of Lucknow, one of the most orthodox
men that I have known—at thesametime a man of advanced views and culture
—in his paper the Advocate has been supporting my measure.

“ Amongst tho Parsis, the Parsee newspapers and the Oriental Review have
also lent their strong support. Bome of my Mubammadan frionds in this
Oouncil had done me the great honour of supporting my measure when I intro-
duced ithere. A Muhammadan Judge of the Allahabad High Court, known to
be the most learned Mubammadan jurist in India, csteemed alike by Hindus
and Mussalmans for his quiet picty and knowledgo of Arabic literature, Maulvi
Koramat Hussain, has given his unqualificd support to my Bill. Twe
Muhammadan Judges, one of thom of the Sialkot Division and the othor of the
Hissar Division, havo also supported my mensure. I Dheliove it must bo
apparent to every one that if opposition could have boen oxpected from any
quarter rightly it would bo from the Brahmos, for though one of the
grounds put forward by me when I introduced tho measure was that tho
Hindu community did not like nor did the Brahmos like that they should be
called non-Hindus ; from a conversation that I had with ono of the lending mnen
in that community, I gathored that if any class- of men were aifected injuri-
ously by the Bill, it would be the Brahmos, for they would no longer then be a
different community but merely n scet of tho Hindus and their fate would
bho sealed, for the absorbent power of the Hindu religion would scon obliterato
all differences that existed hetweon the Brahmo and the Hindu. The members
of the Adi Brahmo Samaj had opposed tho Special Marriage Act when it was
gaasing through its stages in this Council in 1872 ; but I have the satisfaction of .

nding that the cultured ministor of the Adi Brahmo Bamaj, Mr. Batyendra

Nath T'agore, who in his letter to the Government says that his community
have not departed in any essential particular from Hindu nsage or custom or
in the matter of marriage in the Vedic ritual, has given me his whole-hearted
support, though his community had _oalilmscd the Bill which now stands as law,
Ams) the other branch of that Brahmo community, the Sadharan Brahmo
Samaj—the most go-ahead community in India, who have introduced inter-
marriages among them' through their onlightened secretary, a man of great
soientific attainments, Dr. Nilratan Barkar, hns spoken in no uncertain terms
in support of my Bill, not only on grounds of social well-being but also on
scientific grounds,
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“Well, Sir, my friend {o my right (Maharajadhiraja Bahadur of Burdwan)
hiad criticised my Bill as a bonb thrown into tho citade! of Hinduism. Bombs
aco not only the special privilege of Criminal Intclligenco Dopartmont but
of all who shelter themselves bebind the bultress of prejudice and ignorance
and are always afraid of sue extraordinary commotion which may overthrow
the little protcctive works that they sct avound themsclvos for their safoty.,
Sir, I am a ITindu. T feel that the eternal veritics of tha Hindu roligioh rest
not on tho slippery sandbanks of superstition and progadice, nor upon tho
unrcliable support of ignorance and incredulity, bLut on the more enduring
foundations of faith and truth. And iuy religion stands in no fear of thoso
who aro scoking to reliluce the ephemeral by the abiding. l'here is o class of
critics who hiave scen in oy Bill nothing but ovil and who have seen in mo
nothing but an incarnation of some malignant power bont upon destroying
the strongholds of Hinduism. To these I make no rcply. But, Bir, I think it
is desirable to denl with somc of the grounds of opposition—tlic more prominent
grounds of opposition—that have been raised against my Bill. Tho suhject is
abstruse and may not be of interest to my European colleagucs who are not
probably conversant with the operation of marriagu laws amongst us und to
whom it may be a tiresome story. But to us-it is vory important, and,
therefore, in the best way that I can, I proceed to deal with the principal
objections taken against my Bill by the opponents of the monsuro.

“The first great objection is that my Bill will lead to inter-marriages
betwoen tho different castes. It will also lead to intermarringe between the
different oreeds. It will thus lead to tho destruction or tho overthrow of the
boundaries that at present safcguard thoe Hindu tnith. That in fact is the
principal objection to the Bill. As iny Hon’ble friends will remember, the
present Act says that whenever a marriage is going to be contracted under
its provisions, the contracting parties arc to make a decJaration that they

ess no known religion in India. My amendment is that this provision
should be done away with. All that is neocessary should be what has been laid
down in othor civilised countries where marringes are not contracted accordin,
to the ritual of the Church that the parties should declare that ‘we inten
Stlmt is the language of tho Act) to marry under the Act.’ That is all that I

esirc. I beliovo there is somo little misapprehension ahout the scope of my
Bill. In the first place, I intend that marringe should take place amongst the
difforent castes of the Hindus. I do not say fhat marriage should be without
any Hindu ritunl. It is quite possiblo, it is more than probable, that when two
Hindus belonging to diffcrent castes intend to intermarry, they will go through
the Hindu ritual, but that will not validate their marriage at the present time,
because under the law as now followed intermarriage botween different castes
is not permissible. So that, so far as the operation of my Bill is confined to
the Hindus, it is more in favour of the IMindus than tho present law is, becauso
it does not make it obligatory on the partics to declare that they arc non-Hindus.
But my" friends say while it is more in favour, no doubt in ono sense it is
against us in another. You arve obliterating, they saf, tho distinctions of casto,
you are undermining the purity of our race—that is tho argumont whioch I want
to mect. They say ‘so far as marringes arc confined to tho sub-divisions of
the same caste, wo have no objection ; you take yonr Bill, get it passed into law.
with the unanimous support of the country.” Some of them havo said that so
far as that is conccrnc& the present llinﬁu practice and present Hindu law, as
understood, would render such unions valid.  Lhat is an opinion which bas
boen oxpressed by some eminent Hindu lawyers who have given their
opinions against we. As Sir Henry Maine has said, it is difficult to contract
marriage upon a ncre opinion. It is true indeed that in a cerlain case from
Madras to which I made rcference when introducing iy Bill in this Couneil,
théy had held that amongst the Sudras an illegitimate son would bo entitled
to inberit, and conscquently it was argued {hat illegilimacy is no bar to
inheritance amongst the Sudras,  And thero would be no bur to intermarriage—-
nssuming the arguincnt {o be sound, that case was brought to tho notice of an
ominent Hindu Judge of tho Caleutta ITizh Court in the case of Narayan

Dhara against Rakhai (/ain. I will not g9 into the -detnils of that case
o2
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except to say that one of the partics was n weaver and the other was a culti-
vator. In that caso, when reviewing the case of tho Madras Iligh Court, which
Liad been finally decidod by the Privy Council, Mr. Justico Romesh Chunder
Mittor said that it would hardly warrant him in upholding tho validily of a
marringo between different castos amongst the Sudras. Well, what it is my
friends mean when they say that you do not require a validating Act to render
unions between subesections of the same caste logal I do not understand. What
is it they understand by the words ‘tho same caste’ when they lay down
this proposition ? Do they mean the four original castes, the Varnas, or do
they mean the thousand and one sub-castes that have now grown up and
become indepondent of each other, and do they mean to say that amongst those
independent sub-castes intormarringes may take place and such intermarriages
would be held to bolegal P Well, if that is thoir contention, all I can say is thab
judicial opinion is ggainst it. In acase in which the partics wore Nepalese but
residents of the United Irovinces, n DBrahmin married a Kshatriya, hoth
belonging to the twice-born caste and contracting an alliance which was lawful
in Nepal ; but that marriage was pronounced to be illegal by a Bench of the
Allahabad High Court in o rocent case (28 Allahabad, Badan Kumari v.
Suraj Kumars). My friends say, woll, if the law as it now obtains is not a
sufficient safeguard for a marriage like this, we shall not stand in your way.
Geot a law passed which will make intermarriage valid between sub-sections of
the same caste. How many people such a law would affect it would be
difficult to conjecture, but I want to go much further, those who have
supported me want to go much further, namely, we want to give the coutracting
parties the fullest liberty of conscience. I am only at present confining my
remarks to tho Hindus. If two members of two different independent castes
among the Hindus want to marry, why should wo stand in their way? It has
been said we stand in their way in order to maintain the purity of the Hindu
casto and tho Hindu raco. Let us soe how far this purity rcsts upon a histo-
rical basis. The Brahmins naturally claim the hiihest degree of purity.
There can be no doubt that in very anciont times there weore constant feugs
between the Brahmins and Kshatriyas, the priestly and the warrior castes, some-
times the Brahmins suffering defeat and sometimes the Kshatriyas. Then
arose a imt champion of the Brahmin, supposed to be an incarnation of
Vishnu himself, Parashuram, who extirpated the Kshatriyas 21 times. How he
could extirpate 21 times is a problem which Brahminical ingenuity can alono
solve, and before which I oconfess mysclf beaten. This Parashuram, the
great oxtirpator, the great oxtirpating champion of the Brahmins, was the
son of a Brahmin, the groat sage Yamadagni, but curiously enough he was
the son of a Xshatriya mother, Renukn, the daughter of King Prasenjit.
8o that, starting from this great and cardinal point of the superiority of the
Brahmin over the Kshatriya, we find that he whom they have set up as a
champion was the son of a Kshatriya mother. Then, again I go to another
authority, namely, one who laid the foundation of the Brahminical creed in
India, who may be justly regarded as the highest amongst the high, tho great
Vyasa, the compiler of the Vedas, the writer of the Puranas; he was the son of
& Brahmin by a fisher-woman. I suppose no blamo attaches to him for having
a humble and lowly origin on his mother’s sido. Then, one of the great sages,
Yajnyavalkn, has laid down that from a Chandal to o Brabmin is only six
stages, that from 'a Sudra it is five, and so on in lessening degrees. A man of
humble origin could thus reach the goal of Brahminism. Woell, if the authorit
of Yajnyavalka may be disputed—and my friends the Hindu lawyers in this
Council will support me in saying that he is a very high authority—I shall
?uote the authority of Manu himself. Ho says (chapter X, verses 64-65)— if a
emale sprung from a Brahmin by n Sudra woman bear children to one of tho
higher castes, tho inferior attains tho highcst caste within scven generations.’
Thus a Budra attains the rank of a Brahmin, so that it is difficult to say at the
¥resent day how much of the Brahmin is Sudra and how much the real and
rue priestly caste. There is a question put to Manu : what is the fato of an
offspring begotién by chance by an Aryan upon a non-Aryan? I quote from
the same chapter, verses 66 and $7. The answer is ‘ ho who is begotten by an
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Aryan on & non-Aryan femalo may Dbecome an Aryan by his virtues.’ In
the Puranas wo find innumerable references to intermarringes and to inter-
changeability belween Brahmins and Kshatriyas. My friond Mr, Subba
Rao, the sturdy champion of orthodox Hinduism, snd wmy {friend {o my left
Pandit Madan Mohan Malaviya will remembor that in the Matsya Purans
there is an cnumeration of tho groat Rishis who lad propounded the Vedio
ricks. Those Vedic hymns cnmo to the Rishis by inspiration.  In that ecnumer-
ation wo have got 91 1ishis, somo Brahmins, some Kehatriyas and threo
Vaisbyns. These are the Rishis of tho Vodio times.

“Thoro is n curious story in the Aitercyn Brahmana, a branch of the
Rigvedas. The storé is of a groat disputo for priestly functions between the
Kshatriyas and the Brahmnanas, and the story is very interesting reading,
showing that in those times Kshatriyns and the Brahmins wore nliiu entitled
to perform those priestly functions.

“Therc is o passage in the Mahavaruta Anushasann Parva which says:
that o son from o S8udra mother, if ho performs meritorious deeds, attains to
Brahminhood ; so docs & Vaishya,

*“Thero is & cuvious Smssagc in the Bralmanda Purana, which gives tho
origin of the Sudrns as follows: *‘Those who are nlways sorrowing, always
weeping always serving weak in body, those Brahmins are styled Sudras.’

Coming down to the’ Tantric period, wo find that in the Maha Nirvan
Tantra, held in high esteem for the purity of its practices aud the clevation of its
doctrines, montion is made of Shivite marringe, wherc it is laid down that no
restrictions as to age or caste oxist in the Bhaiva form of marriage. It is well
known that at one period of her history India had very largely adopted tho
Tantrio cult,

“ It is thus ovident that the purity of caste upon which higher castes rely
so much at the present day is more imaginary than real.

*“I will in this conncction quote from Rhys David's book Buddhist
India :—

“There are also numerous instances,’ says he, ‘oven in the priestly manuals, of custom of
unions between men and women of ull degrocs of socinl importance. Theso are not only
between men of rank aud women of a lower social grade, Lut also between men of a lower and
women of & higher socinl position.’

I shall quote with your leave a passage from another authority (Hunter's
Orisea), Volumo I, page 261 :— .

‘We have scon that in several Vrovinces, the Brahmins are empbatically not the
priosthood of the people, and en far from being an cthnieal untity following an immemorial
vocation they contain within their cnste every trade and enlliug. We lave seen the
Brabmins as shepherds, as ploughers of the soil, as potato-growers, as brick-makers, as brick-
layers, as potty traders, as carpenters, stone-catters, blacksmitbs and village-policeraen, who
in India rank very low in the social scale, ns the descendunts of the aburiginal fisher tribes,
as arbitrarily manufactured out of tho promiscuous low-castas, as day-labourers and ns menial
servants.’

“ Where, then, is the purity of which wo hear so much ?

“ Coming from tho general to the particular, thore is an institution known
as Kulinism in Bongal cstablished during Hindu times: the original Kulins
wero Brahmins of great piety and learning. In course of timo they deterio-
rated and in ten generations so much corruption had crept into the hody of the
Kulins that the great Debibar Ghatak with the assent of the Kulins was
obliged to lay down rules for their protection.

“ He divided them into 36 circles, and what do you think of these circles P
They wero not oircles of merit but of cqual demerit. They were intended to
define the limits of intermarriago, to cach circle boing nssigned classes with tho
same defects and corruptions amongst them. I shall draw o veil over what
those defects and corruptions were. I commond to the curious a study of Debi-
bar's rules: tho proud descendant of the Kulin Brahrhin in Bengal would pass
o most uncomfortable half hour if he read them. If such has been the caso
with the Brahmin, we can ensily imagine what has been the fate of the
other castes. There must have heen o great.admixture in the past, E{hnolo-
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gical researches establish this conclusively. If wo look at {he map annoxod
to Sir Herbert Risley’s book Z'he People of India, wo find that 1n Bongal
the population is Mongolo-Dravidiun, in Southern Indin oniirely Dravidian,
in Oudh, in Allahabad also tho samo; it is only in the Punjab and parts of
linjgutnnn that we find the Aryan in the population. Thereforo, whether you
treat tho question mythologically, historicnlly.. or sciontifically, this claim to
exclusive purity is not at all well founded. If this purity has not existed in
tho past, why insist upon it at the prosent moment? I shall not dwell
furthor upon that aspeet of tho question. To mo it has been a most unpleasant
duty to discharge, but in n solemn meoting like this, duty has compelled me to
do s0. 'Then, Bir, it is sdid thut nol only will my Bill facilitate intormarriage
hetween difforent castes of Hindus, it will facilitato marriage with non-Hindus.
Well, to mo it docs not soem to be, I must honestly say, a very dire calamity.
There is historical instanco of Chandra Gupta, known to Greck historians as
Sandracotas, marrying the daughter of Sclucas Nikator. There is also an
instance given by Tod in that fascinating hook of his, The dnnals of Rajasthan,
whero a ruler of Mewar married a daughter of Yezdgird III, the last of the
Sassanide Kingy of Persin. The nobles and princes of Kathinwar still marr

- into Muhammadan families and the sons born of Mubammadan mothers succeced.

There are numorous instances in our Puranas of marriages of Aryans with

.Nagas. Then wo have got marriages of Hindu princesses and Moghal princes

in Moghal times, e lhave still got in the present day in Hydorabad the same
practice obtaining without either sido losing in caste or in prestige. 'Why thon
should there be such a great horror? If anything can [;ivn peace fo my un-
happy country, it will bo a fecling that the tie connubial embraces all in its sin-
le fold. It is & practice not unknown to our forefathers, it is a practico still
do]lo;\‘ed by our contemporaries. Why thon should it be opposed at tho present
ay
“I pass on to snother ground of opposition. I am afraid, Bir, I have been
wearying the patience of the Council, but the importance of my subject is my
only excuse. The question has beon raised : is not marriage among the Hindus
a sacrament, and are you goin% to introduce the clements of a civil contract
into a relationship which is the holicst of holy relations amongst the Hindus?
I do not dosire to do anything of tho kind. So far as marriages between

- Hindus are concerned, they may still follow their rituals, and it is becanse they

may follow such rituals oven when intermarrying botween different castes that
I seck to introduce mny Bill. But let us again consider the proposition of those
who put forward that marriage is a sacrament, a religious ceremonial, among
the Hindus. Is that o propesition which is strictly correct and las been
observed at all times? What about the Gandharva marriago that used to take

lace, marriages of love where only tho exchange of garlands was sufficient P

ho name oﬁnuknntula has been mentioned in this Council on a provious
occasion by a gentleman deeply vorsed in Oriontal learning ; n name which
is held in esteem, if I may say so, in affection still by the Hindu people
of India owing tothe immortal writings of our great poet Kulidasa. S]l\e
married, su];posed at that time to bo a daughter of a Brahmin pricst, a Xshat-
riya prince by simply exchanging garlands. This is one of many instances that
ocour in the Puranas, and her son was the foundor of that great line which
gave tho name of Bharatvarsha to India. Well, where was the religious sacra-
ment in that narriage? Whero was the religious sacramont in the Sayam-
vara ceremonies, whero prospeetive husbands used to bo invited, and the damsel
was given the choico to chooso, cither by prowess of arms or by tho display of
learning, the boest- among tho lot, and then aftor a choice & garland was
cxohanged : where was the religious sacrnment 7 Manu himm.‘lgrl what docs
he say § Ho says, |* the recitation of benedictory sacred text and tho sacrifice

; (with Homa and inuptial fire) in honour of tho Qod Prajapati, are used in

marriages for the sake of proouring good fortune to tho brides, but the gift of
the father is the cause of the status of husband ’; so the matrimonial bond arises

. from the gift by the father. . The wholo of the rcligious ritual is only for the
" sake of procuring good forfune to the bride. This is Manu. Raghunandan,

the great commentaltor on Hindu law in Bengal, says that the real clement of
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marriago is gift and accepfanco. Tt mmnst bo the gilt by a porson competent. to
give, and acceptance by a person competent to accopt.  Whers is tho difference
between a civil contract and this form which is snid fo he the essenco of tho
ritual ?  And what does my Triend the Hon’ble Pandit Madan Mohan say of
the many hundreds and thousands of our people not Brahminieal or
Brahminised Hindus with whom the putting of a vermilion mark by
the bridegroom on tho bride's forehead is enough to conditute the hond of
marriage ? That constitutes marringe among many castes of tho Hindus,
Are not these marringes considered valil hoth in our sociclics as well as in
our Law Courts ? Whore then is the sacrament, the holiest of the holy, of
which we have heard 80 much in the opposition tomy Bill 2 Then, Sir,
anothor objection has hoen raised, an objeclion, riz., that if a man has the
temerity to marry under this law, there will ho the fatal power of divoree vosted
in the husband as well as in tho wife, because the Act which I am sceking to
amend provides %oction 17) that the contracting parties may seek divorce
under the Indian Divorco Act. 'Woll, is divorce such a great calnmity nftor
all? I have in my hand a paper by a Hindu lawyer of Bengal who I amn
told has sont a similar paper to Government. TLo has cited instance after
instance from our Law Courts showing the tremendous miscery of many of the
lives of our women leading, alas, in several eases, {o suicida wlicre the poor
woman has hiad no mcans of esecape from the marringe tio and from the
cruelties of the husband. Is nothing to be said in their [avour? Is the
polygamous husband of India to have it all his own way, and should, in the
twentieth century, the Government of British India do nothing for these poor
women who are driven to suicide as the only oscapo from the marringe bond ?
But apart from that, is divorce itsolf such an unknown institution nmong the
Hindus? My friends, many of them lawyers, Hindus and Mussalmans, in this
Council, will tell you that amongst the lower classos of the Ilindus divoree is
very common ; it is an institution which is freely availed of. What does
Manu himself say—I am quoting. verse 72, Chapter IX: ¢ Though a man
may have ucco.l;lted a damscl in duo form, he may abandon her if blemished, if
diseased, if unchaste, and if she has beon given in fraud,’ ro that a man can put
away his wife whenever he likcs under those circumstanees. And there is
acother ground with which I think there may be some sympathy : a wifo with
a sharp tongue may be put aside at once. There is also some right given to
the poor woman. The most authoritative Smriti enforced in the EKali Yuga
is the Parnsara Sanhita, and Parasara says in that well-known verse of his :

T s eafrs Feas s
At [ A eAfsma 1 s

(If tho husband dies, if the lLushand is lost, if the hushand desorts, if the
husband is inflicted with physical inflrmities, if the hushand incurs forfoiture
of caste, under these five circumstances, a woman is at liberly {o marry again.)
This is not an unknown text which I have brought out. 1t was upon the validity
of this text that the great IIindu widow reinarringe movement began, and upon
which the Hindu Widow Remnrrvinge Act was passed. This is the text of
Parasara, the authority of which could not be disputed, so that the Hindu law-
givers Manu and Parasara gave liberty both to the hushaud and the wifo to
untie the marringe knot. Well, Sir, if monogamy is the highest ideal of
marriage, there must be some relief, and I will, with your leave, quote a passage
from Herbert Sponcor :—

‘ The monognmio form of the rexunl relation is manifestly tho ultimate form, and any
obange to be anticipated must Le in direction of the completion and extension of it.  As
moaogamy is likely to be rnised in character by public sentiment requiring that the legal bond
shall not be entered into unless it represents the natural bond, so perhaps it may bo that the
maintonance of tho legal boud will come to be held in Lorvor if the natural bond ceascd.”

“ And because there may he divorco, why should we be so afraid of it ? Thero
is o divorce among the Mussalimans of India; in how many cases has it been

found to operate harshly to the prejudico of the husband or the wife ?  'Whero
is tho complaint from the great Mussalman® population in India? In
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Patagonia, & marringo is a marringe at will, yet whon one has occurred they.
soldom forsake cach other even in extreme old ago. And snys Dr. Brinton, o
groat authority on social rolations, in his hook on the Basis of Social Rela-
tions : *facility of separation is a potent stimulus fo connubial harmony.
Licentiousncss thereforo is mot synonymous with looso marringo relations,
but the reverse.” These are the observations of learned scientific men who have
had an opportunity of studying those conditions in {he countries of the West.
‘“Thero is then another question raised, and a question I admit of somo
soriousnoss, that it will introduce confusion in our joint family life. This is
an aspect upon which tho Government of the United Provinces have urged : it
will 1ntroduce confusion in our homes and our laws of succession and
inhoritance. I was present at & meeting of the Socinl Conference whero a
gentleman from the Punjab depicted in l?urid colours tho horrid situation that
will arise in a Hindu home if a girl of the family were to marry a Muham-
madan end have children. I do not know if such a contingency will ever
arise. Or, supposing it does ariso, does it arise for the first time under my Bill ?
What is the law at the fpment time ? That you can contract, or, to use the
expressive language of my friend the Hon'hblo Mr. Bublm Rao, that
nuybody can marry anybody else under the present law, only the contract-
i];? partiecs have got to make a declaration that they do not profess the
ndu or the Muhammadan faith or any other faith in India. Well,
supposing & member of o joint Hindu family makes that declara-
tion and marries a Moslem; what is it that can save the family from
tting up with him in lis own home oxcept by seeking separation ?
y Bill will do nothing more. It will simply save the parties from
making a declaration which may not be true. J;nt. oven that declaration
is not necessary under certain circumstances. If the Muhammadan member
of & Hindu houschold is objeotionable, I believe a Christian member of a
Hindu household is equally objectionable. Under the Indian Ohristian Mar-
riage Act, it is not nocessary to make any declaration if ono of the contracting
porties is a Christian ; so the Hindu man or woman can easily marry a Chris-
tian wife or husband and introduce the husband or wife into a Hindu home ;
the only protection now being a separation or division of the family. The
same Iilrotection will apply even if my Bill ever becomes law. There is another
faot whioh the opponents have overfooked, namely, the provisions of the Act
known as the Lex Looi Act. In that Act, supposing the brother of a Hindu
houscholder embraces the Muhammadan or the Christian faith, ho succeeds,
Not only does he succeed, but that Act has been considered by the Allahabad
High Court to extend so far that his sons will succeed. If my brother, for in-
stance, under the law as it now exists, embraces the Moslem faith, marries o
Moslem wife and has ohildren who follow the Moslem faith, and if I die without
sons, my Moslem brother or Moslem noephows will succeed just as well as my
Hindu brother or Hindu nephews woul({ succeod. ‘Where then is the difference
that my Bill will introduce into the existing law ? If there aro difficultios, if
there are elements of confusion in a Hindu home, in the Hindu social life,
theso difficultics, these elemients of confusion, oxist to-day just in tho same
degree as they will exist if my Bill becomes law. It has been held by the
Privy Council in tho case of the Ohief of Majidia, Sardar Dyal Singh, that a
Bikh or & Hindu by becoming a member of the Brahmo Samaj docs not neces-
sarily cease to belong to the community in which he was born. It was held in
o case in Indian -Law Reports, 26 Bombay 551, where & Hindu convert to
Muhammadanism after his conversion gavo away his Hindu son by a Hindu wifo
to a Hindu brother, that that adoption was valid ; and in Bengal a Brahmo
gentleman who practised Brahmo rites was allowed, under the Act which I amn
seeking to amend, to give his son born as n Brahmo and observing the Brahmo
rites for adoption to a Hindu brother, and that adoption was held to be valid,
All this confusion does exist ; mine will not make it worse confounded, if there
is confusion at all. Sir, these are the questions, the principal questions, which
the Hindu opponents to my measure huve raised. I have dealt with them, so

far a8 I am able,to show that their fears and apprehensions aro unfounded and
unjustified, '
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“I will now deal, and deal very briefly, with the principal objections of tho
other communitics. Our Moslemn friends outside this Council—not all of them,
but some of them—have also epposed my mensure.  Well, there are authontio
cascs of unions with Moslems and non-Moslems — anthentic cascs in our country
as well as clsewhere.  There is one objection which I can appreciate, thongh in
my time of lifo it is diffionlt to sympathise with it. An esteemed friend from
Dacca, brought into an unenviable notoriety by a reeent speech in the Houso
of Lords, protested against this mensme on the ground that it will not be

ible to indulge in tho privileme or rather to exercise the privilege of poly-
gamy if this Bill heeame law. Whether polygamy is n good or » bad institu-
tion I do not propose to discuss. The Mormons of Amerien have adoptod if, and
}wobn.bly there nay be something good in it afterall; but iy friend need not
bo afraid that ho will evor be disabled from keeping a full harem if my Bill
passes into law, for he need not marry under my Act at all. It is a voluntary
measure, an enabling mecasure, of which Muhammadans--and their numnber 1s
happily growing small—who scek to still continne (he polygnmic habits of their
ancestors in Arabia, noed not be afraid. But it may ufford great protection to
those who seek to safeguard the interests of their daughters or sisters. No
provision in & Muhammadan marringe contract —and 1 have had my hand in
tho framing of theso contracts just as much ns any Mubammadan Member of
this Council has had—can give absolute right of protection in this respect.
With the facilities that now exist of travel in forcign conutries where young
men go for study or for pleasure, it becomos an increasing danger to tho girl-
wife or to tho father of the wife, and I am quite confident that many Muham-
madans would avail themsclves of tho provisions of this measure to marry
their children under the Act if they are not made to dan{' their faith, so that
the{ can be saved from any future fears. Among the Muhammadans, marriage
with a non-Moslem confers upon the children rights of legitimacy. Whatever
may be thought of the marriage itself—and therc are Ia.ivergout schools of
thought upon it—there is no differonce about the legitimacy of the children ;
they are not affected at all. It is curious that what troubled my friend at Daceca
also troubled a strong Hindu opponent of my Bill, Mr. Blmjoka.r, in Bombay.
I am sorry to say that in his note ho says, if my Bill passes into law, that it
will render impossiblo for a Hindu ]ms]mnﬁr to remarry if ho is denied tho
blessings of a child from his first union. Well, if tho powors of adoption that
a Hindu has arc not sufficient, my Act is not obligatory, and a Hindu husband
who wants to keop in reserve the right to marry again at some future
time during the lifetime of his wifo, he nced not marry undor this Act
at all.  Bir Roland Wilson, o great authority of Mubammadan Law and
Jurisprudence, says at page 06 of his Introduction :—

Bupposing it were possiblo to ensure the exact confurmity of judge-mado Anglo-Mulinm-
madan law to the standard of the 13th, 17th or 10th contury orthoduxy, the giaver question
would romain, bow far this state of things would be likely to give satisfaction to Iundian
Mubammadans of the 20th century. Considering the intaﬁ.mtual ferment now going on
among Indian -Mubammadans, and lovking to the wide pullicity given to the views of
Mr. Justice Ameer Ali, it is dificult 1o supposo that there aré none who would jump ot the
opportunity of contracting @ legnl murringe on a footing more distinctly monogamous than
can bg socured by even the most carefully drawn contrnct undor Anglo-Muhammadan law
if the thing can'be mannged without the formal provedure as required by- Act 111 of 1872 ?*

“ And this is what I scek to removo—ihoe formal procedure inculcated by
Act IIT of 1872. Mr. Justico Ameor Ali, a great Muhainmadan authority, has
welcomed such a proposal. Sir Roland Wilson thinks that such a proposal
would be a great Eencﬂt to many Muhammadan rcformers of our country.

“ As regards the Parsis, {herc has heen opposition no doubt to my Bill from
the Parsi community of Bombay, but t}wrclljms also heen strong support from
Parsi gentlomen and Parsi organs of public opinion. As I said, the newspapers
Parsee and Opsiental Review, Loth of them Parsi  journnls, have giveu
mo their whole-hearted support. Thore is a fear in the Parsi mind, tho Pnarsi
is oxclusive naturally frown his position of isolation as the Ilindu Brahmin
is, and he does not wnant to admit into thiz fold the non-Pard. But the
Indian Christian Marriage Act cnables bim to do so. There wasa great
n
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fight in Bombay over tho marringe of a Parsi gentleman with a French
lady, and I Ucliove tho fight onded in a victory for tho French lady. How-
ever that may be, thoir position will not be worse.

“This is, then, briofly the position of tho different communitics, Hindu,
Moslom and Parsi.  With regard to tho cffect that iny Bill would bring about
if it became law, I ask my Hon'blo friends including mombers on the
Governmeont side, as to whether the offects ave such as may be at all described
as revolutionary. Many of the Local Governments, while s'ymlml.liising with
my Bill, have found it impossible to give mo their support. Tho Government
of Bombay is sarcastic; it says—who will leok after the mnsscs of India? The
will he dissatisfied with this measure, they will not blame 3Ir. Basu or his
party, but thoy will blame the Government. I should like to put a question
mreply : when does {his Government of Bombay think tho masses of India
will como to appreciate this Act and to marry under it ? When they do comeo
to think what it means, they will not blamme the Governmont of India, but bless
it for having allowed Mr. Basu to get it passed into law. But Lhat is another

ucstion. 1t is the fate of all roformers to meet with ridicule and contempt.
%Iy friend, the late Home Member, who wo all regret is no longer in our
midst, said, when I introduced this Bill, ‘before we proceeded further, the
Hon'ble mover of the Bill should be able to assure us that he had behind him the
full and almost undivided support of all the communitics who are affected by
“it. Itis a flxed principle of the Government of India not to interfere in
auny way whatever with the porsonal Jaws and custows of the differont pooples
of India, unless they have strong and conclusive evidenco that the chaunge is desir-
able, and that is the polioy to whioh I hope I shall continue to adhere.’

* 8ir, is thisa condition which at any time is capable of fulfilment ? Is this
a condition which was kept in mind by the Government itself when it intvo-
duced measures which had the effect of removing social disabilities fromn the
ple of India? If not—and the answer must be an emphatic no—why should
g::t condition be insisted upon in my case? Take the case of progressive
England itself. Tako the Deccased Wifc's 8ister’s Bill. If the condition.was
that it would not be passed into law until it had the full and almost undivided
support of the community, I am afraid it never would have passed into law.
If that is the condition of things in Western countries, the position in my
country is much worse. In the first place, we havo got to déal with a peculiar
society—n socicty conservative in its inmost fibre. e have to deal with a
great amc nt of superstition and rejudicc and ignoranco. A time may
come wl , after my friend the Hon’ble Mr. Gokhale's Bill is passed into
law and c: .cation has hlzlread amongst tho masses, when probably the masses
will domand it and it will be irresistible. But in the meantime what of those
who think, from. conscientious grounds, from grounds of social policy, that
intermarriage ought to he permitted ? We are asking for nothing more than
personal liberty of faith and practice, and .if personal liberty of faith and
ractice does not encroach upon any other rights, upon rightsof any other poople,
Koas not subject them to any. ap%recia.hle injury and if the exercise of it is not
immoral, no country in the world ought to stand against it. I was roforving
to the state of iny country. I will briefly, in the Ia.ugunﬁo of a very high author-
%y, place before you what that state is. There is a well known passage in the
ishnu Bamhita—

FCN 4R A TN w4 e

that in the Kali Yugo. everybody isa Sudra oxcept the Brahmin, so that we
have not got tho four Varnas which originally prevailed in India. Buckle
says :—

‘To the great body of the Indian people tho name Sudra is given’—I am quoting from
volume 1, m 783=and the native laws respeoting thon contain some minuto and curious
provisions. 1f'a menibor of this despised olass prosume to occupy the same seat as his
superiors, h%ﬁm eithdr to be exiled or to suffer the most painful and ignominious punishment.
If ho spoke OF them with contompt, his mouth was to bo burnt. If he actually insulted
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thom, his {ongne was to be slil. If ho molested thom, Lo was tn he slit. 1f hao molosted
them, ho was to be put {o denth. 1f he rat on the snme carpel with a Bralimin, he was
to Lo muimed for life. 1f, moved by the desive for instruction, he even listoned to the
reading of the encrod bookr, burning oil was fo be poured into his ears. If however ho
committod them to memory, ho was to bo killed. If he were guilty of a crime, tho punish-
ment for it wos groater than that inllicted un his superiors ; und wo on, nud so on,

¢ And lost this should not bo enough to maintain fhic subordination of
society, a law was actually made forhidding any labourer to acownulate wealth, -
while another clause declarcd that cven though his master should give him
freedom, he would inrenlity be still a slave, for, says the Jaw-giver, ¢ of a state
which is natural to him, by whom can he be divested #'

“The patural slate being slavery, by whom, indeed, could he bo
divested ? And the learned author goes on to sni' : ‘T ween not where that
power may be, by which so vast a miracle could be worked.’ I beliove that

rowor is in our midst to-dny. Tt bas been said that the Government of

ngland in India is prorideutinl arrangement.  To us, Hindus, it is really so.
It i1s the band of British rule in Indin that will lift tho Sudrn, the non-
Brahminical communities, from their present position. It is that which is my
hope ; it is that which is my trust.

“8ir, I am not sanguine enough lo heliove that to me will be given the
satisfaction of sceing my Bill passed intolaw. I am but a faint and weak -
workoer in o difficult ficld ; but though to me may not be vouchsafed oven the
Pisgah sight of the promised land, the standard {hat I carry, though it ma
fall from my hands, others stronger, others mighficr, others wiser than wmyself,
shall rise, and they certainly will carry it forward to its gonl.”

The Hon'ble Mr, Dadabhoy : “Sir, I heg to su]itport tho motion,
and in doing so, I must stato poworful rcasons have influenced my vote.
When the Bill was introduced 1 pointed out that my community would bo opposed
to it. At the same time I supported the motion for leavo to introduce it, on
the ground that the people wouldp then have an opportunity of examining it
and of submitting to @overninent their variod views. It followed that I would
be free to offer at a later stago any remarks mature consideration might
suggest. My apprehensions about tho attitude of iny community have proved
truo; Parsi opinion gencrally is unfavourable to the Bill. But I cannot hut
feel tho opposition is%ﬁnsc{l upon an inadequate npprecintion of the exigencies
of the situation. The Bill does not specially affect u,—Parsis. 1t contains no
provisions opposed to the fundamentul principles of tho I'arsi Marriago Act or
to the existing practices of tho community. Monogamy and divorce, the
principal characteristics of the Act on which now provisions are sought to be
grafted, are familiar tous. The only features disagrecablo to the average Parsi ave
the removal of the existing bar to intermarriage hotween Parsis and non-Parsis,
while the parties remain faithful to their rcsrccti\'c religions, and tho omission
of the asiroad ceremony. .I will deal with the first objection along with
similar objections of the other communitics; and, as to the sccond, if any
momber of the community attach no particular importance to the eeremon
und chooso to dispense with it, I do not think the legislnture can be expectod):
by the enactment or perpctusntion of restrictivo logislation, to prevent a lnpse.
II: is B\Hirthy of note tE.nt & large number of cducated Parsis ave in favour of
the Bill.

“8ir, any discussion of the merits of tho Bill must relato (1) to the
Principlo, and (2) to the details. It will be quite in accord with the rules of
business and the practice of the Council to leavoe the details to bo scttled in
Belect Comunittee. Any cxamination of the Bill at this stage must therefore e
confined to the principle. Now three main considerations suggest themselves
in this connection :—

(a) whether the proposed legislation is absolutely desirable;
b) whether it is necessary ; and
0) what aro its principal effects upon socioty *

«If the Billis n.hsoﬁlte!y desirable and necessary, unless its social and politi-

cal cffects are injurious, it deserves the support of this Council. Judged by this
"2
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test, the Bill under discussion, in my Imunble opinion, c¢minently deserves
support. ‘Public good is the object of tho legislator.’ It foHows as corol-
Jaries that improvement of the inorals of A community and soeial purity, pro-
moting as they do ‘public good,” aro worthy objects of pursuit by tho legis-
lator. Now marriago nffords the best guaranteo of good mornls and purity.
The removal of artificial bars to marriage, cncouraging as it does marriage,
must bo pro fanto beneficial to the community. Tt is exnctly this demolition
of bars which forms the underlying principle of tho present Bill. The il
sooks to remove the existing limitations to Indian marriages. That numcrous
limitations oxist tho oppositionists themselves adinit, and the principal objee-
tion to tho Bill is that 1t will, if passed, do away with those limitations and
facilitato marriage. Apart, therefore, from tho social and political consc-
auqnoﬁ which will follow from it, tho proposed legislation 1s undoubtodly
oesirablo,

“ Dispassionate consideration will show that it is likewise necessary.
The burden of the opposition is that it is unnccessary and the poople
have mnot moved Government for it. 8ir, in criticising the Bill, two
facts should be borme in mind. In the first plnce, the days of Peti-
tions to the Legislativo Council are past, and the reformod Council, with
a large non-official clement in it, is dealing with the subject ; and, in the
next place, a non-official Member in close touch with orthodox Uindu sentimoent
has introduced the Bill. Government are no longer left to proceed in the
matter of legislation on their own initiative, in intelligent anticipation of the
needs of the situntion. They have the help and the co-operation of the
aocredited ropresentatives of the peo&)le. In tho light of theso facts tho objee-
tion that the peoploe have not moved Government for frosh logislation rogula-
ting marriages, loses point. A representative Indian has hrought forward the
Bind ; Government havo been moved in {he best way desirable in tho altercd
conditions.

“The recent important changes in the social condition of India accentuate
the neoessity for such a Bill." Forty yoars have passed since the enactment
of the law it is now proposed to amend. Tho period has been one of all-round
activity among Indians. Education has made enormous progress; the number
of young men—Hindus, Muhammadans, Buddists, Parsis and Jains—educated
abroad is growing apace; with inoroase in tho facilities of communication
there is freer intermixturo among tho different communities. Casto hangs
loosely to-day about the Hindu ; his religion and caste rules do not prevent him
from associating socinlly with the members of the sub-castes and other castes,
and even non-Hindus, with the utmost frecdom. Travel has only encouraged
such associntions. The purdsh is being gradually lifted. Hindu ladies even
go abroad for education and sight-seeing. English education, with its powerful
emancipating influence, has gone on unchecked, dissolving old separatist ideas
of the various Indian races. The history of ' the progressive countrics of the
‘West and the brilliant success of an Asiatic nation knit together by common
ties of marriage and social intercourse have powerfully struck the imagi-
nation of the impressionable Indian and have changed the national ideal.
Young men and young women of different castes and persuasions have been
brought together, with the result that not n fow inter-castal and inter-provin-
oial marringes have taken place. Hindu ladios of Bengal have been married
to Punjabis, Madrasis and Europeans. Hindus of Madras have married
Burnese girls. . Even Muhawnmadans have covineed a desire for marital ro-
lationship with Hindus. Lastyear I happened tosce an advertisement in
the Bengalee mowspaper by & Muhanmadan zamindar for the hand of a
Hindu girl. This is a significant fact and has its moral. There is now in
the country a greater desire for intormarringe and for a simple form of
marrioge. thflmr this desire should bo fostored by Governmont or  not,
is & different matter ; but it is a logitimate feeling and when it does oxist
the legislator should take note of it, and any- indifferonce on the part of
this Council would cause acoute disappointment among poople, who, though
‘numerjcally small, by their culture, knowledge, intelligence and position, wield
"the greatest inguenm in thebody politic. 'Tho Arya Sumaj has again under-
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takon to receive back into the fold of Iinduism all lmnitont. hacksliders by
a purificatory ceremony known as the Sudhs. To theso ncophylcs propor
fucilities of wnarriage are of the first importance. Tor long years {o como they
will not beable Lo cstablish marital relations with orthodox Hindus; the fact
of their having renouncod cither Mubammadanisin or Christinnity will he a
serious obstaclo to marringe with the votaries of those religions, Tho marriago
problem, again, in some parts of tho country hashecome serions, T'ho diffi-
culty of getting suitable hushands for their girls is felt moue or less keenly by
Hindu fathers ; necossity is helping the cause of social reform and making
exogamous marringe incrensingly  popular. The questions which confront
Government therefore aro,—Ilow best to meet the dificulty created by theso
various circumstances ¥ Iow to lead this now fecling of tho people into safe
channels? How to insuro good public morals in tho ncw situation P To
discourago illicit parincrship and to promoto marriage, will bothe only pru-
dont course. It is preeisely with this object in view that the Bill has been
introduced. ' .

“ Act IIT of 1872 docs not mcet the cxigencies of tho case. Ior the
realisation of this truth, it is necessary to cxamine another important set of
circamstances which have caused o marvellous development of the rcliFious
feeling in the country. Alongsido of ihe disintegrating forces noted above,
powerful causes producing in the mind of the I:T.imfu a passionate attnchment
for his ancestral religion have heen at work, without noutralising the cffects of
thoso forces. Tho past forty years have scen the Hindu Revival, tho finale of
which it is difficult to forosee. Tho labours of tho 'Theosophical Society
and tho successful missions of Hindu religious preachors to the West, rosulting
in tho conversion to Hinduism of several American ladies and gontlemen, have
given o new direction to tho Hindu genius. The Hindu, with all the acquired
veneer of anglicism that strikes a sfranger is now a firm believor in
the fundamental truths of his greai religion. The ritual ho may discard,
but he will not renounce the dogma ; he rofuses to be called -anything but a
Hindu, Whon the religious feeling is stronf, conscience plays an important
part in the acts of life. ow marri is one of tho most solemn acts of Man,
and naturally the Hindu objects to disown his religion even for the sako of his
fianoée. And he has a right to expect the legislature to respect his foeling ;
he is entitled to have a simplo declaration form instead u}’ tho ono provided
in Act IIT of 1872, whereby he engages to bLe dutiful towards his partner
through life, and not involving any renunciation of his faith, 'This is & ques-
.tion of conscience, and strict neutrality in social and rcligious matters on the
part of Government is perfectly consistent with a respect for his consoienco.

“The orthodox Hindu argucs, the Hindu who wants to remain a Hindu
must not think of marrying except in the conventional manner and Tannot
have uny difficulty in so marrying. But tho operation of tho forces noted
above must incline young peoplo to consult their own wishes in the mattor of
marriage and not to leave 1t to be detormined for them by their olders in the
customary fashion. With the greater assimilation of Western ideas their views
about marriage have expanded. The comnplaint Jast year was that the Bill
would ‘shove a dynamite into Hindu socicty.’ I would remind the Hon'ble
Member who made that romark that he mistook {he offoct for the cause. The
Hindu socicty has already had dynamites shoved into it in Western civilisation
ond Westorn cducation, The Bill only sccks to render the explosion harmless
and to prevent imgromr relations.  Wo must take human nature as it is, and
must be prepared for attuchment among young peoplo, from differont parts
of the country and from different races and communities, thrown together by
tho force of circumstances. Is it prudent for Government to ignoxo_tho fact,
oris it wise for them to give tho new sentiment a ln*opcr and legilimaie
diroction ? Tho duty of Government is clear. Sir ILitzjmmes Stephon, as
Law Member, indicated it in language which should Lo recalled on this
occasion ;— N '

‘ That English education in all ite forms leads slitight away from all forms of Nalive
orthedoxy, is a propesition which 1 huve never yel heand disputed,  How cun we sow the seed
and refuse to recognise the crop 2’ ’



149 SPECIAL MARRIAGE
{Ar. Dadabhoy,) [26ru Frorvary 1012.)

“The solution of the matter cannot bo left tosocicty. Exogamous marriage
and intermarrioge botweon differont races ave not recognised in Hindu society.
Even if There be no objection to the ritual, there is the over-present difficully
of getting pricsts to ofliciate at such marriages. That t]iﬂ‘wullty obviated, the
logal difliculty arises. Custom alono will validato mixed marriages, but in
view of tho rigidity of tho presont-day judicial adminisiration, new customs
cannot grow. .

“Bir Henry Maine noticed tho difficulty years ago in words which gain
force with time and experienco : —

* It must strike every obrervant man that, by our introduction of legal ideas and our
ndministration of justice through regular Courts, we give n solidity and rigidity to Native
usage, which it does not vaturally powscss. It secems o mo thut, in order to provent ile
monstrous injustice which occasionally results from this process, we must control it Ly the
proper instrument—timely legislation. ’

“Old Hindu society would appoar to have been catholic and tolerant ; social
rules were undoubtedly clastic. Mixed unions, though perhaps not strictly
ghastric or respectable, were recognisel in society, amP gavo riso to whole
castes and sub-castes. The Vaidyas, for instanco, now an important and
influential class of Hindus, trace their origin to intermarringe between two
castes. Tradition nssigns a simnilar origin to Barnwars, The Kales of Burma
are a hybrid class. During Mubammadan nscendency, intermarriage betlween
Muhammadans and Hindus was not uuknown. Thereis, I understand, in North
Boliar a class known as Nafs who might cqually be claimed Ly Hindus and
Muhammadans, but who pass off as Hindus. In the absonce of an authentic
history, it is difficult to dogmatise, but the Euess might be hazarded that they
are a mongrel class. Why speak of mixed marringes only ? Hindu soociot
has beon tolerant of cvon linlson, and large classes of Hindus have grown wit.[‘:
o recognisod social position out of amours. Kisenpachis and Kasials are
well-known in the country, It is this tolerance, this elasticity of social
rulos, which assured to Hindu society the romarkable vitality which has
impressed non-Hindus so0 much. Even now mixed marringes arc recognised
in different parts of the country, and form a notable feature of Hindu society,
In Guzrat, Nepal, Assam and East Ben intermarriages are common. But
oustom is an indetorminato quantity. In tho present state of Case Law doubts
of & more or less serious naturo will atlach to customs which have not already
been recognised by the Courts. And this latter condition mi?' bo said to be fulfilled
in respect of a very fow customs of intcrmarriage. In Burma, intermarriages
between Hindus and ‘Burmans which, according to informed Indian opinion,
aro * extremely ' and,* int:ruasmgl{ common ’ and in which * both the parties
consider themselves properly and c:lgnl.ly married,’ have been condemned by the
highest local judiciary as illegal and invalid. In Guzrat doubts arc cntertained
about the validity of intermarriage betwcen the different castes and sub-castes.
The Commissioner, Northern Division, in the weighty opinion lie has recorded
has noticed the fact:— :

*1 am informed that for some time past marviages between ‘]pmwns of different castes and
sub-cnstes bave taken place in Guzmat ; somo of these castes and sub-castes have become so
reduced in numbers of late Iem that they are in dinger of extinction and it Lhas been found
necessary to look for brides oulside ; these marringes, although the usual religious rites
were observed, may not be upbeld by the Courts, it is feared, as being opposed to aucient
custom.’

“ BEven mixoed marriages among Arya Samajists aro of doubtiul validity.
In a case reported in 8 Allahabad Law Journal, a marriage between a
Brahmin and & XKshatriya has been held invalid as opposed to custom.
The Hon'’ble Mr. Gokuldas Parckh computes so many as 200 fumilies of
‘Bhatias have intermarried with ‘Hardwar maidens.’ Tho validity of these
marriages is not;beyond doubt. Mr. Parckh also points out that in Porbundhbar
and Cambay, Hindu girls are converted to Muhammadanism and married to
Muhammadans, because dhey cannot contract a legal marriage with IHindus of
Cother castes. 'Lhis lis ia serious position in all conscience. Hindus, again,
" have begun to migrate to distant countrics. Thore arc numbers of them . in
Canada, Wost Indies, Uganda, “Zanzibar, South Africa and Mauritivs. In
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Zanzibar, ai- any rafe, infermarviage with native women is fairly comnmon.
Tha question naturally avises, what will bo tho status ol the issuc?  Can it he
said with justice in these civewmstancos that the Bill, niming ns it does to pui
tho validity of intermarriage beyond donbt, is unnecessary # The amount of -
support the Bill has veceived] from judicial ofMicers is remarkablo.  The Judicial
Commissioner of Oudh, for instance, reports :

*1 have consulted thirty-four judicial oflicers and they are almost unanimous in
support of the Bill.!

“I beliove the current of judicinl decisions, declaving intermarriage
invalid unless sanctioned by well-established cusiom, nccounts for the support.
Sir, if ever legislation of this sort was justified by the circamsiances, tho
amendment proposed is, ns tonding, in the words of the Collector of Broach, —

“to lesson the number of those painful cascs so often soen in which the parties aro
condemned tu conoubinagoe degrading to buth parties, sinply because a legitimute marringe is
impossible.’

“In the interests, therofore, of morality and humanity in the oxisting
condition of society the Bill is hoth eminently desirable nnd necessary. .

“The third point to be considered is its effeet upon society. In n country
like India the effeet of legislation wundertaken for the yemoval of socinl disabi-
lities is twofold,—(1) upon socicty and (2) upon the feclings of the people
towards Government. {\'m\' society will only gnin by the ecnnctinent of tho
Bill. Anything which i mBm\-es public morals is a distinet gain 10 society.
The special communities which make up the Indian nation will profit by the
Bill. Hindus, Muhammadans, Christians and Parsis who have submitted adverse
opinions on the amendment apprehend that it will have disastrous results, .

eir apprchensions are, in iy l!mmblo opinion, unreal. Strict adherence to
Tslamism docs not prevent Muhammadan marrying non-Muhammadans. Even
Moghal Emperors took to themsclves Hindu wives, Many Muhammadan gentlo-
men who have been to England have married English ladies. Muhammadan
entlemen like Mr. Justice XKaramat Husain support the Bill. In the ortho-
sox Punjab, Muhammadan opinion would appear to favour the change. The
Mubammadan Divisional Judges of Jhelum, Binlkot and Hissar reccommend the
roposed enactment. Then, instances aro not rare of Christiaus marrying non-
hristians. The Hon'blo Mr. Maung Bah Too, C.LE., latc n Member of this
Council, points out in his leiter to the Burma Government, * irregular unions
with Burmesc women are very common among Christians.” There is nothing
repugnant to Christians in marringe with non-Christians. After the enactment
of tho Indian Christinn Marringe Act of 1872, such marringes did take place
¢in divers parts of British India,’ and they were so numerous that the legisla-
ture had to validate them by a special law—The Marringos Validation Act 1T
of 1802. These facts shew at lonst this much that there is a genuine desire
among the community for marriage with members of the non-Christian com-
munities, and that, facilitics provi&ed, such marrinzos would he common, thereh ¥
reducing to & mihimwmn immoral atlachineunts. Theso two communities thus
will not suffer any inconvenience. 'Their social conscience will not be shocked
at mixed marriages.

“ Both Hindus and my co-roligionists labour under a misapprehonsion.
There have been mixed marriages in the past, but conversion to other roligions
generally preceded the marringe. The Bill will not change the position of
the community, and the only innovation will ho that the preliminary con-
version of the Parsi desirous of contracting a heterodox marvinge will ho
rendered unnecessary. DBut this is a matter which is ontircly of porsonnl
interest to the individual concerncd, oxclusively a matter of individual con-
soience, not affecting the community cither way. “The Uindu fears pro-
vide o psychological problem. During the coutroversy on tho Hindu Widows
Remarringe Act and the Specinl Marringo Act, their griovanco was that
tho legislation would cncourage sccession and involved an injury to socioty ;
and now whon relief is sought to bo given to honest members of their com-
munity who rofuse to :a.ljurc their faith, the charge is that unwolcome
persons would call themselves Mindus. 8ir, it is oulside the provinco
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of tho legislature to sellle and define what IHinduwisme is.  If a parti-
cular act of a Ilindu is revolting to orthodox opinion, it is open to the com-
munity ¢ punish him by social interdiction. The heterodox Hindu must sottle
his differences with {he community tho best way he can.  Dut unless the act of
heterodoxy is opposed to publie policy or public morality, the legislature will
certainly cnable him to do it. ‘Tho obsexvalions of Mr. Iencock, afterwnrds
Bir Barnes Peacock, on the IIindu Widows Mmriage Bill have o point on the
present occasion :

*If n pereon believed it Lo Lie his imperntive duly to do an act which would not Lo an
injury to his fellowmen or to society at large, the legixlature would not forbid him to do it....
..... veereesso. What was there in this Bill which would prevent any Hindu from following his
or her belief .....oonnn. e cerearerarinirneaas ? What wus the imperative duty which
it would prevent any Hindu fromn performing ? *

“This Jays down a sound principlo of legislation, and Iindu socicty cannot
justly complain if by spoocial legislation a Hindu is enabled to marry in a wa
which is net customary. Besides, Hinduism iz a comprehensive torm ; it
includes almost every shade of religious belief from pure theism to animism.
Classes of the most varied types are called Tlindus. How will the community
suffer if, by intermixture, new varieties are formed ? The effcet upon society
of the Bill cannot Do injurious ; on the contrary, it will be wholesome.
Likewise the effect upon Indian loyalty cannot he scrious. I'he Bill comesin
in the natural process of evolution. The course of past legislation inevitably
londs to it. Whatever shock Indinn sentiment now recoives is as nothing com-

ared to that which it received first by the onactment of the Caste Disabilities

Romoval Act, otherwise known as the Lex Loci dAct. The Widows Remarriage
Act, the Bpcoinl Marringe Act and the Age of Consent Act have hardly had much
disturbing effect upon the people. There wns a temporary ferment which sub-
sided the moment the law was passed. 'The present Bill has not cven excited
the serious opposition which the other laws did; it bas rcceived a measure
of support from the educated clnsses which is quite refreshing. Both for
valume and weight that support is remarkable. It is true the Looal
Governments bave rocommended the rejeotion of the Bill, but experienced
local officials, having the best means of ascertaining the feelings of tho people,
do not apprehend any serious consequence, and many of them support it. The
conclusion that Indian loyalty will remain unshaken and no commotion will
bo created in the country by the law, appears legitimate in these circum-
stances. Bir, worse fears were entertained on the occasion of the passing
of the Bpecial Marriage Aot, but history has falsified them. Lord North-
brook, then Viceroy, disposod of them in words that have proved prophetic:--

¢ The impressions which have Leen so much spoken of might, I admit, Lave more sway
with a certain middle-class of Natives, who are partly educated ; who are disposed Lo criticise
and appreciate the policy of Government without heinE fully cognizant of ils renl views;
who are strongly attached -to tho old standards of faith and social life, and are suspicious of
innovation from authority—in fact, who are hall-enlightened. I admit........................
reevetisesrsesnsanersrasinsies that there i3 a class among whom a Bill of this characler may ho
vegardod as an aggression on the part of Governmeut, or, if not as a direet nggreasion, s
o measure under cover of which ‘the institutions of relivion and caste may be gradually
sapped and weakened. But,even here, I think that, if tho question is allowed {0 subside
into silence, little durable effect will be produccd. 'The operation of the Bill will Lo rarel
felt or seen. It will coase to attract attention. It will die out in the popular memory, ani
be forgotten. Nor must we forget that, as eduention bocomes more diffused, the suspicions
and resentments to which I have alluded will have less and less force. What gives offence
now will givo no offence a few years henee.’

“Thero is ovon less justification for alarm on the present occasion. ‘Fhe
Bill has been criticised with a sobricty and calmness which provides the best
augury for the future, and I feel confident people will cease to think of the law
once 1t is passed, cxcept those who want to avail themselves of its provisions
ond whom alone it vitally concerns.

“ Sir, oxcoption has been taken to the Bill by the Muhammadans because
it makes polygamy impossible os also because marriage is a religious union
ns much as a civil agreement. Tho first objection is not entitled to any
serious examination. The ar%umcnt cannot prevail in civilised socicty. The
practices of the community belic the second proposition, ho it ever so correct
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in theory. O all marriages in India a8 Malomodan marringo is pevhaps the
ncarest approach 1o a oivil contract. .

“The Hindu disapproval of the Bill ix Tounded “upon the fears that
marviage under it would lose ils Jegitimate chaneler of 2 sacrament, and it
wonld weaken the easte system, encouvage undesivable unions, and introduce
into Flinda socicty divoree. With regard to the fivst objection, it is onough
fo invite the attention of the Counneil to the pointed ohscevations of Sir
Narayan Ganesh Chandavarkar: -

Ilindvisim, in spife of its saommental iden of marviage, permil 4 customs, provaloat among
some enstes within its fold. which nmke marriage more oe leaqa eivil affaiv. There was nense
the other rl:l}' in the Migh Conrt dn which it was Found thal, in n eertain easte of Hindus in
Guzrat, & curtomn prevailed by which o man and & worin conld Tozally hocome huaband und
wifo Ly merely agraving ta live together aa snch without uny veligims eerainony.’

*“ 1t is difficult to find mnch of voligionsnoss in tho srgei form of marriage
which is prevalent among Sudras in many partsof Indin,  Leviratical mavriaees
are also not rave in Orixsa awd other provinees.  OF the eight forms of Iindu
marriage, some at least have not mligion ns a baw.  In the next place, caste
has alveady lost much of ils teaditional vigour {hroush Western influence, and
the weakness apprehended will mo on inerensing as lones as that influence lasts
irvespeetive of enabling marriage Inws.  Tho Bill, tar fromn eansing disruption
in Hindusociety, will strengthen it by preventing secession of members, eultured
and influential, who wonld do honour to any community, beeausé, presumably,
thoso are ihe men who would place themselves under the operation of tho now
law. * ‘Thiwdly, the bogey of disercdlitable marringes is Twmiliar. £t was steatted
ont with disdgrocable frequeney during the eontroversy on the Speoinl Marringo
Act of 1872, but tho past 40 yoars have disillnsionised the public.  Tho risk is
exaggerated. As Mr. Ashworth, Legal Remembrancer to the Government of
the United Provinces, observes :

“Tbe Mill will make marringvs conducted ander it lognl, but it will not per 8¢ muke thom
reppectable.’

“ Few mou arc so impervious to the wholesomo inflnenco of homo and
society as to scek disreputablo unions. TFourthly, divoree is not unknown in
Hindu socicty. It is common enough among the lower ordors.  Be that as it
may, it is Inconceivable that for long years to come Urow Tlindus who will
marry under the Act will havo a reeognised place in Ilindu socioty. The intvo-
duction of a new prinei 1'110 ol ~ocial existenco will net thorelore affeet orthodox
society within a reasonable length of time,

* While theso are the special grounds of opposition on the part of tho
Hindus and Mahomedans, tho other communities join them in assailing tho
Bill as unneceessary, prematore, ofticious, disquieting in the matter of iutostato
succession to property and opposed to the profussed neutrality of Government.
I have shewn above the amendinent is neoossary, The sccond contention is
beautifully vague. There is no stundavd of maturity in such matters, In a
sociely, notorious for its undiscriminating conservatisn, al no Foint of time
can such legislation he said to ho abselulely free frown the charge of being pre-
maturc. The Caste Disabilities Rewmoval Aet and the carlicr Regulations it
embodied were, to not a few, premature ; the Hindu Widows Remarriage Act
and the Special Marringe Act were likewise condemned by many as En‘cmnture.
And yot no harm has ensued so far to socicty. Tho legisliture has at times to
legislate in advance. In this matter of intermavringe, the existing situation
is grave enough to demand the sympathetic attention of Government. IU the
Bill is vejectod, the result will he that a Validation Act will have to bo passed
hefore long to romove the doubts thrown upon cxisting marriages by tho
Courts. IIow then is the Bill premature?

“ There is no merit in the third objeetion that the Bill is thrust upon a
community that has not wante it. I fuwo dealt with this ]‘)oint above. Y only
place beforo tho Council a statement of facts made by Ar. P. C. Sen, Official
Assigneo of Burma : X

‘The Kalay and Ponna communities of Burma have often reynested me to petition the
Local Governmnenton their behalf to ass an et deelaring sueh (mixed) unions to bo legal ind”

tho fssun legitimate.’
B
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“ With time some such Jaw is wanted by an increasing number of people.
The contingeney of the whole hody of Indians moving Governmont for such
legislation is impossilnlc. There is, however, sumo foree in the contention that
intestate succession will become difficult and doubtful if the Bill is passed wilh-
out modification, nnd it will be proper {o remove all doubts regarding the
succession of tho issues of mixed marringes hetween the followers of different
faiths by making the Indian Succession Acl applicable to thum, as Mr. Justice
Sankaran Nair suggests. But this is a mattor of detlail which must be
oxamined in Seleet Committee. It docs not affeet the principle of the Bill.

* Tho last objection is haselerns, and the fuct of its having heen made
common ground by all the communities justifies the suspicion that it is
spurious. - In no comnmunity are social functions so hound up with rcligious
ohgervances np among the Iindus, A marriage law liko tho ono proposed will
surcly not interfere with the relizious performances of auy community, much
less of the Mahomedans, Jows and Parsis. Thoen Hindu Religion in danger is
an old ery. Government has disposed of it in a statesmanlike way in the past.
The reply given by Mr. Grant, alterwards 8ir John Peter Grant, in the course
of the debate on the Mindu Widows Marriago Bill, is applicable todny with
the additional foree which subsequent exporience has leut to it :

¢ It was said that this mensure would interfere with the Ilindoo Religion ; nud it was also
‘said that this measure, though in outward appearance merely n permirsive Law, wns in point
of fact a coercive law.’

‘There wns no fvundation whatevor for the first of these objections. The Bill left every
Hindoo free to act in accordance with hie own religious views. But it would be an interfer-
ence with Hindoos in their religious conserns if tho Council should refuse to pass this Bill.
vveens o 1f, when 5000 Hindoos came foriward and asked to be relieved from the operntion ofa
Municipal Law which prevented their ncting in this matter according to their couvictions, the
Conneil allowad that l¥unieipnl Law to remain in its present stato, then indeed would it be
interfering with the religion of a large body of Hindoos ; but if it did relieve the Petitioncrs,
and all who think with them, from :ﬁz restriction of the Municipal Law of which they com-
plain, hedenied that this would be an interference with tho religion of any human being.’

“ Bir, the truth is this has been, and for gunerations to come will be,
the shibboleth of unmeaning conservatism, and if Government stay their hand
out of respect for the feeling, necessary social legislation will be impossible.
Government Eolicy in the past has been more liberal, The Lex Loci Act was
pnsscd when therc were dense ignorance and, as a consequence, over-sensitiveness
in social matters in theland. The petitions of 60,000 persons against the Hindu
Widows Marriage Bill were, as the Hon’ble Mr. Basu pointed out, justly dis-
regarded by Government. Mr. Grant made the bold pronouncement of policy
which did him honour and which ought to be inspiring to us :

¢ If he knew certainly that but one little girl would be saved from the Lorvors of
Brahmackario by the passing of this Act, ha would pass it for her sake ; if he helieved, as
firmly as ho believed the contrary, that the Act would be wholly a dead letter, he would
pass it for the sake of the English name. '

“ Violent onosition was.similarly ovoked by the Special Marriage Bill
and the Age of Comnsent Bill, but British statesmanship proved too powerful
for it. And now when the people are far more enlightoneld, when the measure
is hailed with }'oy by a lnri;a section of His Majesty’s subjects and orthodox
opposition itself has lost all its former bitterness, is the hope extravagant that

overnment will guide the Bill through the Council with their accustomod
sympathy and firmmoss ? "'

The Hon'ble Maharajadhiraja Bahadur of Burdwan: “ Mr.
President, I am sorry I do not find my friend to the left in his chair just at
presont, for I should have liked to have reminded him of the corporal cfmstise-
mont that he spoke of when he bcinn his speech ; for it struck me very forcibly
when he was making his speech that it would have dono him good, ns woll as
those whom ho thougbt fit to slander, if he had gone to those citadels of Hinduism
regarding which ho spoke with such a sneor ; for asasilont sentinel, or as one of
the guarding sentinels of that citadel, I would have had great plcasure to have
tak;n h;ﬂ} inside that citadel to remind bim of the corporal chastisement that he
spoke of.’ -
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The President : “ T mmst call the Hon'bhlo Member (o order.”
The Hon'ble Maharajadhiraja Bahadur of Burdwan: * Mr,

Basu spoke at great length, quoting cortnix anthoritios regnnding the different
forms of marriages extant mnong the Hindus. I regret here ngain that he did
80 in this Council. As this is 8 ground on which thore may be controversy,
and, as I have already been {aken fo task for nsing cerlainly not half as offen-
sive a Janguoge ns my frieud used regarding the Brahmins ob-India, 1 shall pass
over this portion of my remarks and will wow put Jorwawnl before this Council
my arguments against the ndoption of this motion.

« I oppose this motion as T am opposed 1o the principle embodied in the
Bill of the Hon’ble Babu Bhupendranath Basw.  This l)rinciplo violates not
only the Hindu social customs and tho chorished rifes and Jaws of sucecession,
hut it nlso interferes with the social custows and mmringe rites of ihe
Muhammadnns, Christinus, Jews and Parsis.  Trom the very hcginning. I
have been against the introduction of this Bill amonding the Special Marrin
Act of 1872, for it is something far greater than an amendment. Whilst the
Special Marringe Act of 1872 wns confined in its application to a handful of
Braliunos, it was cnacted for the purpose of giving a marringe law to a class
who, having nono of their own, stood in urgent need of one. This proposed
legislation vould cover not only the Brahmos, but all Indians of all ereeds and
denominations. As one who hos advocated the relaxation of wany a
meaningless socinl custom among the Hindus, as onc who is a strong  supporter
of the emancipation of Indian women, as one who is dend opposed to early
marriages of Indian girls, ns ono who has tried to give practical proofs of his
ideas of reform by practising what he I})renchcs in his own sphere of life, I wish
at the very outset to say that, even following and practising these precepts of
emancipation and progress, I cannot, with any instinets of truo Hinduism left
in me, possibly advocate a Parnashankarism to be spread in the country for the
sake of an infinitesimal minority or a special closs, or for the benefit of a
handful of love-sick Indian youths seeking legalisation of thoir indiscreet
romantic marringes. It is after a very careful deliberntion that I have
come to the conclusion that the Bill before us, far from being harmless,
directly interfores with the social custons and laws of succession, which o
legislative body like this has no right to introduce or aceept.

o T understand that the real reason why the Hon'ble Alr. Basu has brought
this Bill up is that the declaration in the Special Marringe Act has boen felt
tobo an ¢ unnecessary ’ condition. May I ask why it has been felt ¢ unnecessary '?
The proceedings of the Governor General’s Council held on the 27th March
1871 clearly show the circumstances under which thoe Act with its so-called
‘ unnecessary ° declaration was passed, and prove boyond doubt that the
declaration was n very necessary onc, and it is still just ns necessary, unless the
whole wass of Indians, especially the Hindus, have within these forty years
changed as rapidly and as abnormally as tho swift-winged reformers thewnsclves,
of which there are some specimens to my loft. -The paragraph in the proceeds
ings runs as follows :—

* The cause which led to the introduction of the Bill was the grievauce which the
members of the Brahmo Samaj enid they folt ; for they usserted that they did mot know
whether they were married or not. ‘The Bill was circulated to the Twenl UGovernmonts and
bad been disenssed. It appeared that the Local Governments were nlmost unanimous on
two points, lirst, that there could b no objection tu give relivf to thy Brabmon, and, sccondly,
that u very great objection would Le felt by all classes of orthodux Ilindus il the ineasure wera
made a general one, They said that the direct effect of such n mensure would be. to introduce
very considernble alteration in their gocinl rules and the institution of caste generally. He
(Sir Heury Maine) felt the weight of this ohjection. 'he Bill had been redueed to meet the
specific cases of the Bruhmo Sumaj and provided o simple form Ly which thuy would be
married according to their own views.’

“If 8ir Henry Maine's Bill bad {o be modified for the above reasons, how
much more objectionable is Mr. Basu's proposed nmcndment, for here the
disciple even outruns his nprecep{orl On the 18th of November 1808, Sir
Henry introduced his Bill ‘to legalise marmiage belween certain Natives
of India not professing the Christian religion and objecting to be married

L2
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in accordance with the rites of the ILindu, Muhanunadan, Buddhist, Parsi or
Jewish roligion,' Ilis Bill clearly excluded fromn its operations the Christians
and applied only in cuses where the parly concorned had an objietion to mnrrey
according to Ilindu or other formns prevalent in India; but \\‘L‘lL was tho fale
of that Bill? It was thrown out as violating {he social rules and sinning
against the speeial Jaws and tho alloged ¢ unnccessary declaration’ was infro-
ducod into {he Bill fora solution of the difficulties. The declaration was then of
vital imporlance, for without this the law could not he passed and the Brahmos
could not get any redress.  Thoy had then the option cither to accept or to
refuso the inodifiention, but they ehoso to abide by it; they [lelt it necossary,
for it was a marringe according to their own times; and now they come
forward and say that tho very condition under which the Bill came 1o exist
is ‘unnecessary.' Now what would be the effect of removing this objection-
able clansn P Will it not mako the scope of tho Bill oven wider than that
of Bir Ilenry’s Bili ¥ Tt will remove the two samall barriers which Sir ITenry for
some veason or other thought fit to maintain in his Bill and bring within its
purview all races, creeds and nationalities residing in Indin.  Then the very
rcasons which led to a modification of Sir Heury's Bill will apply with donble
force to My, Basu's DBill, nnless it is proved that the Hindus, Mahammadans
und others have changed their mind and are anxious to get the proposed
marringe law for themselves. But have they roally changed 7 It will amount
to o total disregard of fact to say yes. The Muhammadans, Jews, Paxsis,
Christians and the orthodox section of the Hindu community ave opposed 1o it
as strongly now as forty yearsago ; a vast majority of the S8ikhs and enlighticned
Hindus ave equally ogposecl to it ; tho opposition of all the Local Governments
is ns strong now as thon ; only a handful of Brahmos have cxpressed their
viows in favour of the Bill. 11; this a suflicient reason to cousider such an
important clause unnecessary ? I'he romoval of tho clause would legaliso a
marriage between persons' of different roligions; do all the roligionists
approve of it? As the papers submitted to the Government in connection
with the Bill prove the con , and as the vast majority of the uncducated
orthodox class whosoe voice never reaches the Government would sooncer part
with their lives than with their sacred laws and customs, I consider the clauso
not only necessary but of vital consequence.

“'Then, ngain, the Hon’ble Momber says ¢ the provisions of the Act, more-
over, cannot be availed of by those mombers of the Hindu community who
desirz to introduce intermarringe between dilferent sub-scctions of the sane
caste or botween the members of the same caste inhabiting dilferent Provinces
of India.! The statement is comparatively modest, but to achicve this very
modest purpose a Bill has beon proposed which goos far heyond the reasonable
limit. The Bill would countenanco a union ontirely contrary to established
usages and customs. If tho object of Mr. Basu is only to validato intermarriage
between different sub-sections of the snmo caste or hetween members of the
same caste  inhabiting different Provinces, then there was no need sceking

. the aid of the legislnture at all. Sueh marriages have my fullest support and
are already taking Plnce,_fhough in a limited number, and he would linve donao
well to havo awaited and watched the gradual evolution of social rules. Asa
matter of course, society will adapt itsclf to the requiremonts of timo— a hasty
change isalways to he deprecated.  IEf a time-honoured custom is to he subverted
it all, lot it ho dono by slow degrees ; letit take the natural eowrse of rogress ;
let the chango come as a reformation and not as a revolution :  as somcone has
properly romarked, sceking the help of Government for such & purpose ‘nof
only betrays impatience but impotenco.” Over and ahove what 1 hayo
said on this point, I doubt the validity of the very statemont. I doubt
whether it is a fact that any member of the Hindu community desirous of
introducing that intermarringe contemplated above could not do it because of
tho existence of the particular olause in the Act of 1872. No memorial was
over submitted to the Government to that effcct : not a single lino over
appeared in._miil newspaper - which conld bear testimony to it; so how can
we presume this difficulty to havo avisen at all 7 On the contrary wo have

\ always scen that those who have desived to introduce such intermarringes
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have taken recourso cither to the ITindu law or to the Speeial Marriage Aot,
wolcoming their consequences stubbornly. Tt is idlo {o say that the (lccﬁ:ratiml
in the Special Marriage Act of 1572 is deterrent 1o any man of honest con-
viction, for the declavation ix nothing more than a truisin, I shall put the
whole case in a nutshell and show that {he vbjection is merely imaginary.

“ Tho intermarringes specified above are cither valid or invalid according
to Hindu law.

“ I thoy are already valid, then there is no need of another legislation.

« If they are not valid, the imrsaon who is willing to contract such a moxrriage
violates the provisions of the Hindu law aund has no rvight fo call himself o
Hindu : so the declavation is harmless,

“ Now, n quastion may arise—whether by confracting such a marringo a
person would forfeit his right to ho called a Hindu, though he mny agree with
the Hindu principles in several other respeets : my unswer is, yes ; hecausc
Hindu marriage is regarded as a sacramont, whatever my friend may say to the
contrary, becanse it is very closely connected with Ilindu religion, Hindu law
of succossion and the caste system —all of which constitute the essence of
Hinduism. In support of my arzuments [ would gnute holow a few lines from
the proceedings ol the Governor tieneral’s Council held on the 16th January
1872 ; they arc as follow : —

“Wa thought that the Bill, as dvawn Ly Sir Henry Maine, would involve an  interferonce
with Native law  which we did not eonsider Justifiable wider all the civeumstanees of the cave.
It apponre fo me that the Hindu law and veligion on the subjvct of marvriage are one aud
the sumo thing ; that they must b+ adopted as a whole oF venouneed ns a whole ; thut if o

man objects fo the Hindu law of marvinge, be objects to an essentinl part of the Ilindu
religion, ceares to Lo a HHindn and mnst be dealt with accarding to the laws which relate to

persons in such o position.’

“ On acoount of the supposed griovancez stated above, Mr. Basu draws
the conclusion that ‘the nccessity for a simple law of marringo, wholly
optional, and which may he supplemented by the religious rights observed b
tII:e contracting Pm-tios. is greatly felt by thuse who do not desire to brea
away from Hinduism and at the same time seck to adapt their lite to the
growing needs of the timus.’ Now who are these Hindus that would disregard
{he Hindn laws of marringe nnd undermine the ecaste systemn of the Hindu
socicty and yot like fo pass for a Ilindu? Surely not the orthodox communit
which form the majority of the-race, neither a majority of the more liberal-
minded men whose opinions we respect : it may he a majorvity of the Brahmos
who constitute a small fraction ol the Hindu community.  But let us sco how
a Brahmo missionary and journalist has thought of this claim on the part of
the Brahmos; he says: —‘To identify thoe religion of tho Bralmo Samaj with
Hinduism at this late hour or to chavacterise it as a Hindu sect, is to ignore tho
progress it has made in various divections durving the quarter of a century —ench
ilentification is like mixing water with oil. The anomaly iz most apparvent
in the case of Abdal Guffar, Jelaludin AMeah, My, Maitland and others who
have become Brahmos and murried according 1o Bralimo ritos, who ave as
much Hindus as the Laplanders or the Zulus.' '

“ But howsoever small may bo their number, if their gricvances wore real,
the Government would have grounds {o alter the law in such n way as to pro-
tect thom, but I bave proved that tho gricvances are imaginary and the
ohjection is baseless. DBut we huave no grudae against our Bralimo hrethren.
No one can have any objection it any protection is ollored (o the Brabmo com-
munity, whether necessary or unnecessary, provided it is not given at the cost
of others. The Brahmos may claim to be ITindus only in the sonse in which
Buddhists are Hindus.  Both are off-shoots of the same main stoel : but how
far different they are from onc another at the present day ! To thoso Hindus
who would violate the fundamental principles of Ilindn society and yet would
like to be called n Hindn, I would say, they take au impossiblo stand-poiint, ns
may appear from the above extract and the reasonimg which I have alveady
addiiced in that connection, T, therelore, fail to sce how the deelaration in the
Act can possibly hurt anybody or hamper the moral progress of others, I may
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say that if the Bralunos have u conseientious objection agninst the declaration,
they may make a positive doclaration as suggested by R. B. Dewan Jamiat Rai
(Paper No. 8) as well as by 8ir Gooroo Das Banerjee, Kt. (Paper No. 8). No-
body can have any objection {o that.

« I shall now dwell upon the most important fenlure of the Bill—I mean
its cffcct upon the existing laws of succession, adoption and marringe, and
the rc\'olu[’ion which it is bound to create against the joint family system,
though my friend does not think so. J{ would introduco divoree into Hindu
socicty nnd destroy the sacramental character of Iindu marriage, which m
friond denics, on which dt.?.’)onds the penco and sceurity of a Hindu life, it would
upsct the rule of the prohibited degrees, render valid an intermarringo betweon
persons of different religions, which is contrary to the principles of most of the
religions, do away with the Muhammadan formality of a divorce, alter the law
of adoption in fofo, and creatc a most irrcconcilable conflict in sevoral othor
respects. These difficulties appear to me to be insurmountable—uno solution
bas heen proposed in the Bill, and in fact no rolution is possible. The Hon’blo
Mr. Justicc Benson of the Madras High Cowrt says :—

¢ Tho proposal in this Bill appewrs to mo to b o revolntionary amd impracticable, and
80 opposed to the genernl Hindu sentiments, that it is not woerthy of serions discussion’
(Paper No. 17).

A disnggﬁoval stronger than this eannot bo conceived. Itisa pity that
my Hon’ble eague did not realise this sontiment of the Hindu community,
and it is a wonder that being alawyer himsolf he did not forcsee the conflict
which would arise out of this measure in the established laws of succession,
marriage and adoption ; or, if he did foresce, it is stranger yet that ho did not
propose a remedy.

* Now a word or two to the few supporters of the Bill. Some have support-
ed this Bill simply on theground that it is a * permissive mecasurc.” I do mnot
know if this can at all be a reason for passing an enactment. Itis true that
the Bill won't compel anybody to accept its provisions, but thatis not the
criterion to test the desirability of a positive enactmont; unless and until it is

ved that tho society stands in necd of a law, and that the influence of such
w will be genial and salutary, I do not know why a new law should be passed
at all. Ts it for the relief of persons with superfine conscientiousness; if so,
at what risk? At the risk ofpo creating a confusion in many societies and breed-
ing discontent and turmoil. It is a direct challenge to the existing usage and
custom, and it opens a back-door to tho heterodox principles to como and wage
war in the province of orthodox idess. A * Pormissive Act’' is not always
harmless; even tolerance may amount to wickedness. The merit or demerit
of a law or principle is.-to be judged from the effect which may come out of
its working, and not from the possibility that it may remain defunct till a long
time to come.

¢ Someono has said ¢ Intermixture of races conduces to mental and physical
improvements * (Paper 20, page 19). I do not know how fur this is frue scien-
tifically, but thore is not n-shadow of doubt in this, that but for the rigid rules
of the Hindu community against such intermarriages, the Hindus would b
now have ceased to oxist as a distinet race. The high self-sacrificing spint
depicted in the splendid Epics, the undaunted courage and unparalicled pat-
riotism of the Rajputs, the heroiem of the Mabharastriyas, were all & product of
this nation, in spite of its restriotions against such intermarriges. I do not
know if any other nation on the surfaco of tho globe have shown bettor moral
or physical progress ; but this much is certain, that the existing laws and cus-
toms of oursociety have so long worked satisfactorily. I do not say that there
is no room_ for improvement in them, for I know frimming and pruning
is required ; but 1t is one thing to improve and quite ancther thing to
G%})stltute contradictory innovations fraught with a danger almost unthink-
able,

* Another oritio goes on to say that the proposcd measure would serve
to abolish * the pornicious caste system.” I do not know if it can be called
a pernicious system at all. It exists in almost all the civilised countries in
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some form or other—in some places wonlth and honour is the standard of
measurement, in Indin it means the spocial vocations of spucial classes : I
vefrain from saying which is the befter.  Granting this to be a pernicious systom,
can the new legislation help fo extinguish it *  When the Special Marringa
Acl of 1872 wnas passe . somo people had such hopes, but has it not proved tho
contrary ¢ JIave not tho Brahinos boen alienated one and all and elassed as a
difTerent section altogether 2 History has a cruel way of repeating itsclf, and
Iam inclined to believe that the passing of this .Act would rather extend the
‘ pernicious * system and make it more complicated than orddicate it. Like
a patent medicine advertised to be capable of curing all discases from headache
to consumption, this Bill comes up to the Council with a promise of innumer-
able benefits, seeking acceptunce at a very high oost.

“In conclusion, Sir, I hcrqr to submit that the Govermnent should not allow
this Bill to go into Scleet Committee, hut should throw it ont at this stage,
as it involves a change of a purely religious or social charaoter. It is a matfer
{or the consideration of the Pandits and Alanlvie and socinl reformers, and ot
for the Government to legislate wpon. In my opinion, the introduction of
such a measure is directly oppposed to tho policy of non-interference which the
Governmont has thought wise to uphold in all such matters over sinco the

racious Proclamation of Her late Iinperial Majosty Queen Vietoria in 1858.

"ith all the omphasis that I can conunand, I request the Govornment and
this Council to t{llrow out this Bill, and to the Government particularly I appeal
not to interfere in o matter which falls under tho category of onc of those
things which by the Proclawmation of 1853 and subscquont declarations the
British Government, through the mouths of Sovereigns and Ministers, have
assured the Indians of their policy of non-interference. If I find, which I
hope I won’t, that the Giovernment intends to allow this motion, then I shall
certainly begin to believe that nothing is sacrosanct in thesc days.”

The Hon'ble Sir Gangadhar Rao Chitnavis: “ Unlike the Hon'ble
Maharajo of Burdwan, I realise the hardship which the oxisting law, substantive
ond adjective, entails upon large numbers of people who, with ideas hrondened
by education and travel, but firm in the faith of thoir forofathers, are anxious
to ensuro homogeneity and vigour to the Indian racos by free intormarriage,
withont moral compunction and consequential logal disadvautages. TPorson~
ally, I liko intermarringe, cspecinlly among sub-castes and the local variations
of the same caste. At the same time I cannot hut feel the Bill is somewhat
prematurc. Tublic opinion in India is not sufficiently culightened to nllow of
such a measure being passed without enusing somo amount of disquictude
among the orthodox communities. T do not say there is any just cause for
alarm, but the facts must be frankly recognised that the notions of Govern-
ment in the mattor of social reform ave capable of misconstruction, and that
there is still in tho couutr?r a mass of ignoranco and fpmjudicu which can be
successfully worked upon by the scheming agitator for his unworthy onds.

rpnorant conservatism is deaf to reason, and so long ns its volume is not consider-
ably reduced, reforming legislation is not free from risk. The adwivistrator has
naturally to he cautious in these matters, and any. norvousnoss on the part
of Government will be justified by the social and political conditions of the
country. Itis not prudent to provide another ferment. The upshot is that,
notwithstanding tho fact that the Bill is desirable in theory and nccessary in so
far as it removes a roal grievance of enlightened Indians, tho appalling illitcracy
of the masscs, their projudices, their keennoss on matters ol social privilege,
their crude idens of the dulics of Government, and the present agitated state .
of the public mind make it unacceptable for tho moment. A timo will
undoubtodly como when such legislation will be justified hE the intellectual and
social progress of tho country, and will not IE'O\'okc much hostile criticism. I
sm glng to note that time is not remote. Elevating influences are oporatin
to produce the desired result, and when it does tuke place, Governmont woul
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Lo well-advized to remove by special enactment the present restrictions to
marriage. Bul uniil that time comes wo shonld stay our hand.

““ My Lord, whilo T do not counscl the enactment of a genernl cnabling
measure, I heg to invite the attontion of Government to the distressing condi-
tion, disclosed in tho opinions submitted, to which large numbers of peoplo
have been redunced in differont parts of the country in consequenco of judicial
deceisions, refusing to recognise interinmrriage even among sub-castes unless
ganctioned by ancient usage. The cases of ?ﬂmtin’s intermarvying with ¢ Hard-
war maidens ’ and of Burmans intormarrying with Ilindus desorve sympathetio
treatment and demand prompt attontion. All theso classes have 1 genuine
grievance, and I would suggest that in all such cases of intermarrvinge on Act
or Acty, es tho exigencios of tho situation might rcquiro, should bo passed,
vu}idutin‘f oxisting and sanctioning future marriages. 'Tho opinions on the Bill
subinitted from Guzrat show that, by reason of the paucity in numbers of some
of the castes, Hindus havo to become Mubammadans, becauso intermarriago
among the sub-castes and with the other castes is not rocognisod by the Courts.
The Bill undor discussion certainly meets such local requiremonts, and stops
ghould be taken to introduce a Biﬁ on similar lines for Guarat, restricted in its
operation to the castes mentioned in the Commissioner’s lotter and other castos
similarly eircumstanced. Preliminary inquiries will, I apprehond, bo necossary
which, I hope, Govermmont will bo pleased to undertako at an carly date.

* This sort of spocial legislation, while removing present diffliculties on the
lines of least resistance, will gradually pave the way for general legislation.
Pcople will get accustomed to it, and the results of its working will impross
them with its harmless character.” -

The Hon'ble Sir Reginald Craddock: “The gencral attitudo of the
Government in the matter of this Bill ean be very clearly and concisely staled.
In so far as the Bill seoks to leave it open to individuals -to replace or supple-
ment religious ceremonies by oivil contract and in so far as i ! cinphasizes gmt
marriage 18 a civil contract and not a status, the proposed measure is in con-
sonance with advanced Western idcas, and it is impossible for the Government
to withhold their sympathy qntireé{ from earnest reformers who desiro to place
this greater liberty within the reach of their fcllow-countrymon. But we are
asked now to logislate not for Indians as such, but for persons who fall within
the catcgory of thoseseveral faiths slpeciﬂed in the Act of 1872. And wo are
asked to pass a measuroc which will have the effect of declaring that rcligion is
unessential to their marringe lJaws, and that not only as regards mero forms and
cercmonics, but as regards the {)eo'ple who are to be permitted to marry one
another. It has been an article of faith with the British Govermmnent to hold
nloof from any iuterference with religion or from social customs which are
closcly inter-mixed with religion, and Government in this matter ocoupy o
position of trust to the many millions who profess theso various oreeds. 8uch a
step as that contomplated by-this Bill ean be taken under two, and only two,
scts of circumstances. The first of these would be if the existing marriage
laws, and the rostrictions that they place upon the people and upon those who

rofess o religion, constituted on outrage on the fundamental laws of |
hwumanity ; and the sccond set of circumstances would bo if an overwhelming -
majority of the persons professing these faiths were to come forward and ask
for tho reform. DBut noither of these two counditions applies to this Bill.
Whatever inconvenionce might attach to a few on account of the restrictions
imposed, and even though these restrictions may not appeal much to the
‘Western nind, yot it would . bo most unwarrantable and most unjustifiable
to describe theso restrictions as being at oll in conflict with the fundamental
lawe of humgnity. After all thero is not very much hardship and there
are still n good “many Fepplc who will he able to marry one another oven if
this Bill does not become Inw. As.to tho second condition, namely, as to the
oveirwhelming 1uajoriig, the overwhelming majority is at present certainly
on tho other side. On this point there is absolute unanimity in the
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reports of (he Loeal Governments,  And it i« plainly manifest hoth from those
reporls and Irom the specches that we have just listened to that the opposi-
tion. 1o 1his yeasure is nol eonfined o o very rvigid and nllra-conservative
orthodexy or to ignorance and superstition, hut isshaved by the nost enlightened
and audvanced wembers who helong to these faiths. Tn these civenmstancos, Siv,
it is the plain duty of Government to oppose any Muther sction with reference
to this Bill until such time as the overwhelming majority, of which 1
have spohen, in favour of a reform of this kind, may be in clear evidence hofore
Government.,” -

The Hon'ble Mr. Subba Rao : * Sir, I should like togay a few words on
the motion before the Conncil.  When the Ton’hle Mr. Baswe introdneed  this
Bill in Mareh last, Ireserved my opinion on its merits and I ventured to point
out that there were diflicultios in conuection with the measure, and that, though
the amendment proposed by the Won’ble. Member was simple enough on the
faco of it, it wasone of o far-reaching character, vitally affeeting the Indian
society as constituted at present.  1anticipated that it would rouse opposition
and provoke agitation. Since {hen it has heen  disenssed with much heat all
over the country, especially hy those who have come ander the influence of
Western edueation and Western eivilization.  Without going into the eriticisms
that have heen offered for and against this measure, T may say tlat, as faras
I bave heen able to gather the feeling of the publie. the Muhammadans
ac o hody are opposed to the Bill, So also are the Tarsis and
the Jains. The Brahmos are in favour of the Bill, and it is cuvious that
the Arya Sainaj has refrained from pronmouncing any opinion; apparently its
members are divided on the subjeet, ‘The Christinn Missionary hodies ave
generally in favour of the Bill and some of them desire that cerlain safeguawis
should he embodicd in the measnwe, and this attitude of sympathy on thoir part
is attributed by the Madras Government mainly (o the principle of freedom
wnderlying the Bill with reference especially to its disruptive eftects npon
caste.  As regards the Hindus, though the Bill has provoked a groat deal of
opposition from them and the volume of opposition is in my opinion rather
formidable, I may congrntulate the Hon'blo 'Hcmhvr on the sympathy and
support that has been cvoked for the Bill. Ten years ago, it would have
been impossible to obtain cven that limited mcasnre of support.  Many
cminent men arc now ranged on opposite sides and the supporters of tho
Bill aro found in all classes of the Hindn society, whether they aro
Brahmins or non-Brahmins, whelher they are slylal ns reformers or defon-
ders of Iindu orthodoxy, whether they are English eduenated or not.
The outstanding fact is that there is comparatively a_small but strong body
cof intelligent opinion that keenly feels that th¢ Hindu marringo Jaw has
scrious defeets and uires reform in important divections, It has become
evident that some members of the Ilindu eomnunity, though few, find that the
restrictions imposod by the customary marriage law unduly interferes with
their freedom of ohoico nnd that the forms prescribed by it ave revolting to
their conscience. 1t is also ovident {hat, though sneh instances are rave, men
of culture and onlightonment now prefer to marry outside the {mlc of the
Hindu religion rather than submit to the caste diseipline and its vules. I am
afraid that the inconvenience and rigidity of tho present system will be felt move
and more astimo passcson. It is necessary, thervefore, that the question should Lo
scriously considered, aud it is time that @ solution was arrived at whoreby the
rizhts of individuals should he seeured withoul their heing forcgtl to declare that
they are not Hindus by veligion. It must be remembered that in consequoneo of
the rigidity of the law as administered hy our Courts, no enstom ean grow up at
the present day in violation of {he law. I am, therefore, in sympathy with any
measure which tries {o remedy the defeets in the present murriage law of the
Hindus and give freedom to cortrnet mareiage within certain well-defined
limits and under proper snfegnards, without disturbing the rizhts of others and
the religious instinets of the people and also without giving rearonable grounds
for deep discontent among different elasses of [Tie Majesty’s subjeots, T am
afvaid tho present Bill bristles with difficallies. Afley what has fallen from
tha Hon’ble the Iome Member, il is uvnnecessary to point ub in “what direc-
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tions 1he Dill should be recast. T may, howover, state that in the easo of mixed
marriages, the law of snecession o the proporty of the parties to the marriage,
the rights of the offspring to inheril to the ascondants or collaterals.of tho
}mrt-ics o the marringe, the right to make no adoptions, the applicability of the
aw of divorce, the right of a guardian to dispose of his ward in marrings to
persons  of other faiths, and other important matters, bave to ho care-
fully considered and determined. It is no answer to objoclions
on theso points that tho present Act of 1872 makes no provision in
rogard to succossion, which 1s no doubt an jmportant defect ; Eut when the
scope of the Act is proposcd to ho extended Ly the present Bill to the followers
of all the recognized faiths in this conntry, I consider it cssentinl to provide in
respect of all the mattors mentioned above, so that they may know cxactly how
thoy will be nffocted by the Bill. I think it vory desirablo that a competent
Committec should consider theso important questions and arrive at somo har-
:lt}?l)iﬁml‘:' adjustiment of the mnrriage systein or find out & way out of tho present
ifficultics.

Tt is proposed in some quartors that the Bill should be confined to Hindus
unly, ospocinlly as persons of other persunasions —Muhammadans, Parsis, oto.—do
not waat it, and are satisfied with their personal law on the subjent. I am glad
that tho Tlon’hle Mover docs not take that view. Such a proposal is inappro-
})rinte and out of placo in connection with an Act which is specially designed
jor those who do not profess any of the recognizod roligions in this country.

“ As the Hon'ble Mover desives that tho Bill be referrod to the Belect Com-
mittoo, wheve it is expected to be thoroughly discussed, I shall not rniso at this
stago any opposition to the motion before the Council.”

" The Hon’ble Mr. Muhammad 8hafi: “Sir, I desire to ex

my sincere n.pt]i:rvciation of the hreadth of viow, the spirit of tfoleration and the

triotic motives which have actuated the Hon'ble Mr. Blupendranath
g:tsu in placing this idealistic measure on thu legislative anvil.' But while I
fully recognize the enlightened spirit in which tho main principlo underlying
the Hon'ble Member's Bill has been concoived, I cannot lose sight of {he
faot that the problem which my Hon'ble friend secks to solve by means of
tho proposed legislation is of i socio-religions character in reference to which
this Council would not be justified in undertaking legislation unless there was
a clear demand therefor by at least o majority of the people affected by it, or
tho evils resulting from the existing conditions, besides involving consequences
high;{ detrimental to the welfare of the people, were irremediable by the forces
of e i[ﬁhteuod progress in actual oacmtion all around us. I rojoice that theso
principles have been accepted by Government as alone justifying legislative
mterference. Judged by theso two vital tests, the proposed legislation is, in
my humble ju_dfgment, open to serious objeclion, and, in consequence, further
consideration of the Bill by adopting the customary procodure would serve no
“useful purpose.

* 8ir, tho criticism to which this Bill has, since its introduction and publica- ;
tion, been subjooted in the Press as woll as at the numorous public meetings in |
which its provisions have been discussed and the opinions which have ieen '
roceived from all dpa\'ts of tho country, mako it abundantly clear that not only
is thero no general demand for the reform embodicd in the proposed legislution,
but that the majority of the Indian peoples are strongly opposed to the enact-
mont of this mepsure, Bo far as the province whioh F]]uwe the honour to .
represent is concerned, I am in & position to state that tho conseasus of Muslim
~ opinion is, in common with the rest of Muslim India, absolutely averso to this

measure finding E ‘plico in the Indian Statute-book. And oxcepting our -
. o natirally are unanimous in their supf)ort. of the Bi.li the
- vast majority of &1:'1{ 1Hindu - brethren, nmong whom I include 8ikhs, in the !
. Punjab, are ontirely hostile to the proposed onactment. Tho majority of Hindu :
opinion even in the other Indian provinces is clearly opposed to the roform
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advoeated hy my Hon'blo and learned friend, and the enlighlenod Tarsi com-
munity have, with almost one voice, protested against the application of the
i)roposcd law to their matrimonial usnges.  The signed reprosontation sent up
by o muonber of Iindu Indies of Bombay hears eloguent. festimony to the un-
wpularity of tho proposed enactwment.  These being (he incontrovertiblo fauts,
1t 18 absolutoly elear that this unfortunate Bill has failed fo pass thoe test of
public opmion.

“8ir, the Muslim law of marriage is an essenfial part of the Islawio Codr,
its basic prineiplos being founded not upon rules laid downdy Juler Muslim
jurists, but upon elear and express texts of the Holy Koran itscll.  Under these
cirenmstancos, it is not muprising that there shonld bhe such a complele unani-
mity of fecling among the Mussalman community with regand (o o logislation
whiely, in many respocts, is direetly opposed to the ordinances contained in our
racred hook. The same observation applies cqually fo other non-Ilindu comn-
munitics who have their own matrimonial Jaws recognized as binding upon
their individual members.  To enable members of such communities to contract
themselves out of their personal law and yot elaim to onjoy the privilege of their
momboerships wonld be so utterly subversive of sovial ovder and communal
well-being, that our Logislaturc ought o hesilate hofore tuking such an ultra-
radical step as is advocated in this '?‘I}ill.

“8ir, T am not in a position to enter into a discussion of the merits of
tho proposed reform so far as it affeots my Uindu brethren.  There are among
the Hon'ble mombors of this Council so many distinguishod and representative
Hindu lcaders, that it would Le inappropriate on my part todwoll on this aspoct
of the question at any longth. This much, however, I may be pardoned for
saying, that log,islntive interferonco for tho realization of the two main objccts
which the Hon’ble Mr. Basu has in viow appears to me to be utterly undesir-
able cven in tho best interests of the Iindu community. As I understand it,
tho main ond which my Hou’ble and learned friond has in view is two-fold,
ono concorning tho status of our Brahmo friends, and the othor rolating to
intermarriage betwecen diffurent castes ns well ns hotwoen mombers of the
same casto residing in different provinces of Indin. Bpenking as an outsider,
it scems to mo that legislative interference, in the existing circuinstanoes, is
hardly the proper remedy for the achievemont of the contemplated object.
The question of tho status of our Brahmo brethren as Hindus has been finally
set at rest by the highest judicinl tribunal of the ¥wmpive. In their judgment
in the well-known ease of Rani Bhagwan Kaur rs. Mr. J, C. Bose and others,
regarding tho validity of tho will of that enlightencd and patriotic nobleman,
the lato Sardor Jliifal Singh Majithia, thoir Lordships of the Privy Council
have made & judici Hmnouwcmcnt in respect of this question which is abso-
lutely conclusive and renders logislation for practically tho saimo purpose
cntirely unnecessary. And if there is anything in {he forin of the Hindu
mnrri(ﬁo ceremony which is distasteful to the members of the Brahmo Samaj,
tho real romedy therefor does not lie in tho direction of legislative action. Nor
is logislative interference the real remedy for facililating interinnrringe botween
the various soctions and sub-sections of ITindu sociely. The Aryn SBamaj has
alrcady solved this problem, justifying its action in this vespeet by refercnoo
to the original fountain-head of t{w Ilindu xcligion, d.e, tho Vedas. In
regard to inter-provineial marringes, tho Punjah has already taken the lead, and
the signs of the timos cleurly point to the day, nob lar distant, when the insular
provineiul prejudiees will hove heen swept away and sponfancous socinl evolu-
tion will bring about results which wmy How'ble and Lamell friend sceks to
achicve by legislative mandate, The mist of olil-faghioned socinl ideals un-
suited to tho rapidly changing conditions of modern socicty are alroady uundor-

oing a process of automatic cvaporation due to the widening of the mental
Eorimon and to the new forces which modern culture and civilization havo hrought
into play. This healthy growth, on spontancous hasis, of social ideals consis-
tont with modern conditions, imparting new Jife and fresh vigour to tho develop-
ment of the social organization, and resulting in (e progressive evolution
of a compact and homogencous whole, ought to bs welcomed in proferenco to
the hot-house growth munured by legislative activa,  Impatient dealism may
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be pecalinvly atfraclive {o ardent minds in transitional peviods, but it is the
steadily upward progressive amovement  which in the long runis of Jasting
benefit to an advancing nation.

“Bir, the delicato natare of the socio-religions problem of which solulion is
sought by legislative enactmoent, the confliet of laws and usages certain to
ariso from the propesed legislation, tho legal complications relating to the
status of children, rights of inheritanee and other i mportant malters, some of
which T have mentioned in the written opinion on this Bill submilted by me
in response to a communication fromn {he provincial authorities, mako it
impossible for e fo agree to the motion now before us.  Whilo oxpressing
my admiration for the romarkable conrage, high-minded patviotism and 1he
cnlightoned motives of the Ion'hle Mr. Basu, I regret I am unablo to voto for
tho roforence of this Bill {o a Scleet Commiittec.”

The Hon’ble Mr, Syed Ali Imam: * Sir, T have listened to the specch
of the Hon’ble Babu Bhupendranath Basw with a very  great deal of
interest.  The interest in my case had several aspeets.  One was that of an
Indian who is doeply coneerned in some of {he problems that the Hon’ble
Mr. Basu has dealt with in that speech.  Another was as a Mulbammadan,
belonging to o communily that has in the problem which is before the Couneil
a deep interest.  But by far tho most important concern that I had when I

* was listening to the speech of the Hon'ble Mr. Dasu was the concern that

yolates to the occu‘mt.tou of the offico that 1 hold in the Government of Indin.
I must confess that tho speech which the Hon’ble Member has delivered
to-day is remarkablo for the carnestness—and I was going {o say sobriefy—Dbut
I have on wiser considoration withheld that word—1I will sny for earnestness, and
ut thesame timo effectiveness. It isone of those speeches that must be regarded
as o poworful speoch that may he made in any assenibly. DBut, for all that he
had to urge in support of the Bill, the conviction that came to my mind was this,
that there was o very able counsel who was advancing every possible point that
he could in support of his case, and yet behind it all he knew that Lo had
avory weak one,and that it was not likely to be decided in his favour.
The Hon'ble Babu Bhupondranath Basu must vaally bo congratulated, as I
Lave said, on that powerful - speech; but I would ask the on’ble Momber it
he was not, in bringing. forward this Resolution, attempting to force
the pace. He instanced in support of his argument that thero had been
logislation where social reforms had been achieved by tho very process that
lic wanted to apply to his caso. He instanced before us the casc of the -
reform in res of tho safi system, ago of comsent, and various
othor things. May I remind him that those cases stand on a different footing
to the case which he puts fortvard now ? Those were eases where thero was
no question at all of any intercommumal complications arising; thoso wero
cages confined to particular communities and particalar sccts; and those wore
cnses that had hebind them tho very great forees ol the cause of humanily.
Tho cose that the Hon'ble Mr. Basu has put hefore the Council is a case that
has great intercommunal complications involved in it; it is a easo Dbehind
which hardly anything can bo urged on {tho ground of humanity ; and, there-
fore, it secems to mo that that is a distinetion which should be kopt in mind
in order to understand him. The Hon'ble Mr. Basu’s illustration of the other
cases can be of no avail to him. Descending from these instances in his
argument, the Hon'ble Mr. Basu hegan to put bhefore the Council considera-
tions as Lo whother or not alvcady in India hetween communitics that contract
inter marriages the principle of aloofness has been hroken, or is it nol o fact
that Lindus have married Mulhaunmadans, Mubammadans have married 1lindus
and. Christions, and so forth ; and in drawing the attontion of the Council
to thosc considerations, lie went o long way {0 show that after all those socinl
harriers and dividing walls have been hroken down, but did not show that thexe is
nny strong reason for the support that ho secks in favonr of his Bill. I submit,
Sir, that thero is a very great deal in this rlll‘ticullu' Bl which demands
vory carcful consideration and wliich ultimately T urge requires our rejection
of that Bill. What hag hippened in Indin in varjious inslances from the times
of the Moguls—the inter-morriage.between two castes—all that will not bo, of
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uny assislance as Jong as there is any conviclion in our minds that India, in spito
of thoso few instunees here ind there, in the main s divided by wator-tisht
compartments of yaed, wilionality and community.  Mr. Basuhas not heen able
to show fo the Conneil thal these barviers have ever been removed, My
Hon'hle friend has not heen able to show ta the Couneil that these harviers have
ever heon effectively hroken down,  The Mon’ble Member in support of his
contention has miade pot anly a0 rveference to the very historie and remantic
marriage of Akhar with Jodhibai, hut also to the Mubmmdan Emperors who
married Rajpul princesses, T am speaking puvely in the capacily of an Indian
and not ns a ]\[nlmmmmlan. 1 1ake very greal pride in roealling theso unions
to the Council 1o show the possibility of the unification of this conntry, but, alas,
if history Las got 10 he looked into, it rescarch can help us, and il T were to
quoto that very case of the Muhammadan Emperors and the authority of {he
very eminent Jurist that the Hon’ble Member quoted in this Council, namoly, Sir
Rowland Wilson, I fenr that my Hon'ble friend My, Basu will find  himsolf
reduced to this very painful consideration to which Iam, nnd it is this,
that in these instanees it was found necessary bhefore the imperiousness
of the Muhanuadan Jaw for these Jadics to make a formal profession of Islam
before the marringe took  place,  If uny authority ix noeded on that
subjoct I have got the reference. I Hon'ble Members wish to have the autho-
rity 1 have it here before mo; I could quote it and plaee it before them.  That
is a research to which 8ir Rowland “‘i{sun gives his own acceplance of the fact,
thut in these instances where theso marringes took place, the marringes had to
conform to tho Mubammadan law by tho profession of faith to which I havo
made roference before the Council. )

“Buch is the etate of Indian socicty oven to-day which shows that deop-
rooled convictions dic very hard, It is not casy to shut our oyes to tho fact
that India is divided into communitics—communitics that after all have
in common with other communitics no more than some civic rights, touch-
ing only the very fringe of social life. Each community in India 1s nbsolutely
soparated from other communitios in matters of true social and domestic con-
cerns. _Asa social system Hinduism has a great deal to command our admira-
fion. Hinduism is hidobound. If the country, after 1,000 years under :lion
rulo, did not submit t> an invasion of Hinduisin by structural innovations,
I think it is incumbent on this Council to he careful and cautious when
it proposes {o adopl a measure involving radieal change ol conditions.

“ Now, looking at the Bill itself, 1 am confronted with one or two difficul-
ties which to my mind will appeal to all lawyers. I find that the Bil),
as has been pointed out by thoe Hon’ble Maharajadhirajo of Burdwan, is really a
a very much bolder measure than was over contemplated even by my  eminent
predecessor, Sir Honry Maine. Whoen Sir Henry Maine put forward his Bill
ho took very great care to excludo the Christians from the operation of that
Bill. In form his Bill was diffcrent from tho form which the Ion'hle
Member has given to his. But in subsiance, except in so far as Ohristians
go, the Bill as originally put forward by 8ir Henry Maine was exactly the same
as has been put for\\'an{) by my friend. 8ir lenry Maine knew his ditli-
culties and he had a very good veason for keeping the Christians out of it. My
friend {hinks that after a lapse of about 50 years it would be possiblo
to group them all together, putting asido the cxcclltion that 8ir Tenry
Maine adopted in respeet of the Christinns.  But if 1 may bo allowed to
point out purely from the lawyer's point of view, there is a great  defeot
i the Hon'ble Member's BBill, and thal defeel is thal if his Bill is paksod
into law, wo should have on the Stalute-hook of India two cnactments,
I submit, in conflict. " If you Jook to section Lol the Christinn Marriage Act,
vou will find that that scetion tells us this: € every marrioge hetbween persons,
one or both of whom ix or are a Christinn or Christians, shall be solemnised in
accordauce with the provisions of the next following section, and anf' such mar-
ringe solemniged otherwise than in accordance with ruch provisions sha]l be void.
Our difliculty is ihis, that it you pass this Bill you will huve on the one hand
the Clistian Marriage Acl telling youw that hetween a Christian and another
cither a Christian or non-Christian marriage has to be solemnised in the
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manner provided for in that Act; and if you look fo that Ael you will.
find that the procedure {here is wholly different from tho procoduro
that is to he Jollowod under this Bill of my learned friend. ‘Tho. result
is that the Bill of the 1Mon’ble NMr. Basy, on the ono side, and
the Christinn Marringo Act, on the other, will remain in disageeoment, and, there-
fore, so far as the point of view of my own Departiment is concerned, I {ind
that it is highly rr?ugmmt that we showld pormit such n confliet as this {0 oxist
between  two enactmonts.  But, Bir, this is not - the only dofect that is to be
observed in this comnection.  What I find is this, that the Bill rides rough-shod
on all laws and customs that govern the varvious communities in India, and to
take only as an oxamplo I will put forward the two main communitios, the most
important communities in India, namcly, the Muhammadans and the Hindus.
It 18 not by instances of marringe between a lindu and a Muhammadan that
this question can he decided, but it is o matter of lnw It is o malter of finding
out as to what tho Jaw on this point of these communitics is Whatever may
Lave been the law in its origin, certain principles have been accepted and
theso principles have been embodied in our ewse law. Therefore, it is not
pussible, I submit, for a moment to ignore these varions principles of law as
ihey have hoen formulated and cxpounded in the decision of our Law Courts.
My Hon'blo friend opposite is mueh carrvied away by an enthusiasm, for which
I l{u\' great yospeet and I make no concealment that I mm in great sympathy
with him, but my . difficulty is this : how is it possible that theso {)rinciplcs
can be pormitted to .bo Drushed aside in favour of what is nfter all a mere
cuthusinsm ? T may with confidenco say that the enthusinsm which govorns
ﬂ[mI n(lit.'.itude of my Hon’ble fricnd cerlainly is not one which affects the rest
of India.
“ Now lot us first of all tako tho question of the Muhammadan law on this
oint. 1 do not pro to detain the Council at any great length, but I would
iko to make n referenco to what the law on this point is. The Hon'ble
Mxr. Shafi has alluded to the faot that the Mubammadan law of murriage is
doduced not from the sayings or doings of any particular jurist but as- a matter
of fact it emanates from Xoranio dicta. Well, that is absolutely true.
However much strong the case maybe of a Hindn marrying a Muhammadan
in Hyderabad or in any other part of the world, this and others will not for a
moment discount from tho clear and empbatio expression that has heen

ivon by Muhammadan jurists in regawl to the dircction which this
aw has rcceived from the revealed verses of the Koran. The Muham-
madan view is that .the principal sourcc of the Muhammadan law is their
sacred book—the Koran. Thore can be no valid marriage according to
Mubammadan law with & woman who is not a Muhammadan or a Kitabia—
o Jewess or o Chiristian  believing in Seriptures, tho sacredness of which is
acknowledged by Mubhammadans. A  Muhamthadan woman as such
caunot contract a valid marriage with one who does not profess that religion.
When I puf forward this principlo before the Coupcil Iclaim that thisis not
a mere Erinciplo that has-becn dealt with by jurists, hut this is a living prineiple
which has been acoepted by our Law Courts, and the Hon'ble Member, than
whom therc is no hetter authority on that point, knows that this has been the
guiding principle in the decision of our cases in the various Iigh Courts of India -
and of the Privy Council. Thercfore, when I venture to put forward this prin-
ciplo I sny thatitis a vory grave question indeed, if such & principle as this
can bo brushed asido by such considerations as the Ion’ble Member has placed
hefore the Council.

“T think it my duty lo quote the very verso of the Xoran,so that there
may bo no doubts left as to what the principle really is. I find in sura 2, verse
220, of tho Koran it is laid down:—

‘Mmry not women who are idolators until they believe; verily a maid-servant who
Leliovoth ia hotter than nn idolator thongh rhe pleawes you more. ‘And give not women
who Lolieve in marringe to idolators until they beliove; for verily p servanl who is a true

believer is Latter.than an idolator though bo plenscs you more.”

“1 think the languago of the Xoran is so emphatic and clear and tho
meaning that bas been put updn that passage by jurists and the Law Courts ig
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£0 obvious that there is hardly a Jawyer in the country that will dispate tho
significnneo of it.  Therefore it scems to me that to hring in a legislative enact-
ment which does not only touch the soeial aspeet of tho conditions  of life in
India hat goes o very long way indeed to ereate far-reaching changes in a law
that is hased upon religious obligations aml religions ovdinanees, is indeed
avery grave matter. Thevefore, I find that I am wnable, indeed, from the
point of view of the Muhammadan law - much as [may sympathise with
the Hon’ble Membor—to give my support to the Bill. o

“ Furthermore, there is more to urge in opposition to the Bill in the case of
the Hindus than in the evse of Muliwmnadans, I find that the law of marriage
among the Hindus is far more hased on religions obligations, rites and core-
monies than it is amongst {he Muhanunadans,  Amongst the indus it is a
sncrnment—not only a saerament of an ordinary character, but it is of such a
deep character that even denth does not obliterate it, awld there arve varvious
authoritics 1o show that cven after death the sanctity of the nuptial hond, aud
tho sncredness of tho knot, remains,  Now a6 to the manner in which the Hindn
Jaw will be affected, I find that the law of marringeof tho Hindus will he
in various particulars absnlutely up-rooted. I do not want at all to use any
oxpression that may he hurtful. Tnter-marvinge amongst Hindus between

rsons not belonging {o the snme primary easty is void. Instanees have
een quoted that intermarringe nmongst the Jower enstes and intermarriage
hutween sub-castes have been held to bo valid; but hero we are not dealing
with sub-castes ; but we ave dealing with an omnibus Bill that affeets the whole
of India. It spares nobody—Chistians, Jows, Parsis, Mulammadans, ILindus,
Buddhists, Jains, cte.  Well, so far as the Hindus aro coneernad, the four pri-
mary castes arc of courscof the greatest importanee, and if this Bill makes
marriagn possible amongst them all I ean say is that the Bill at onoe stroke of the
pen will quite upset the decisions of the various High Courts and of the Privy
Council.

‘Further, I find that another principle has been invaded. No IHindu
marriage is valid without a substantial performance of the requisite religious
ceremonics. It may. for instance, be urged that an advanced Indian may
think—what good is there in theso ceremonics ; what does it matter if a certain
fire is not lit; what docs it matter if oblation of gheo is not poured
on the fire; what good is there in making an appeal toan imaginarvy being
like Agni? That is all very well for the advaneed Indian to say. My question
to him is—what is the idea of those who arc noladvanced a8 you are; what is the
idea of those who represent the hulk of the country; what is the idea in your
own family for instanco of those who are your clders and what is the idea of thoso
people who have a fervent faith in thoir religion. With regard to thesd
coremonics, one more wonrd is to ho said.  These ceremonies are not govcr:}od
by any purely socinl observanco ; they havo their hivth in tho sanction, diroction
and command of the Shastras, Therefore it seems to me that so far as tho law
of marriage of the Hindus is concerned, the Bill is wholly opposed to Hindu
sentiments and Hindu religion. had

 Furthermore, we find that the question of divorce is involved in the
consideration of this Bill. Thisis a matter of deep concern to Hindus. Divorce
is altogether foreign to Hindu law. Various decisions support my contention
that divovoe is not permissible amongst the Hindus, cven in instances where
thercis a caso of outcusting or faithlessness.  No sueh growuds under the
Hindu law are allowed to he put forward in favour of divorce because as a
matter of fact the Hindu law luul never contemplnted a thing like divoree.
Therefore, it seems to me that in regard to this Bill there is such an nmount
of opposition from all the various points of view and especially from the point
of view of the lnwyer, that I tind it almost incredible that iy ITon’ble friend,
who is himself a lawyer of vory great repute. ever really believed that
hie would be ablo to earry this Bill through this Council. What I really
think his object as a reformner is that he has put forwanl the Bill as the
cutting of the first sod. Ife knows very well that he has a very long journcy
before him and that it will be a long time bpfore Tndia has advanced so fav
as to obliterato all these casies and communal distinctions and (be unification
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of the counlry has heen clleefed on nationalistic lines, I do nol know
whorher he is a nationalist or not. I personally think thal if my friend is,
he docs honoar to that communily and to the members of that erced. But
he bas certainly rendered a very great serviee to thosg Indians who have
the aspiration that this vast comntry will bo united one day in its religious,
social and moral sentiments, hecause behind these sontiments I oxpeet thoro
will bo n vory great doal of good that will come ta this land, and as such I
admire tho courago with which ho has come forward and put this Bill hefore
tho Couucil.  If I know anylhing of the ability of my Hon'ble friend and
his extraordinavy courage in these matters, I may tell tho Council that cven
if the Bill is rejecied to-day, that won't by the last of it. I am perfeetly
cerlain 1hat my Hon'ble friend will como to the charge again when he has
been able to get greater co-operation and popularity than he has so far
received to-day. Tt seems to me that my friend need not despair; every day
that passes brings him nearver, howovor slowly it may be, to the gonl. In
these circumstances, I find that it is absolutely impossible that I ean give my
support, much as I may r-'mPathisc with the object that my [riend s in
Eicw, _llc)"thc motion which the Tlon’ble Member has put forward before the
ouncil,

The Hon’ble Mr, Jinnah: “8ir, a matter of this imporlance which is
contained in this Bill is so difficult that I can quito understand there being
two opposite vicws in the country. Bir, the position of the Govornment, as
far as I understand, is this: that if thero 1s any measure which is necessary
on tho grounds of humanity or on the ground that thero is a clear nnjority
in favour of n particular measure in the country, tho Government will pass
that mcasuro. That standard, as far as I can seo, is a standard which would
appeal to any one us just and reasonable. Now, tho Ilun'ble tho Home

mber said that {here was not a cloar majorvity in favour of this Bill. T do
not think that that can be disputed. Thero is cortainly not a elear majority
in favour of this measure. Then the Hon’ble the 1lomo Momber said that on
the second principle that he laid down, namely, on tho ground of humanity, uo
case was made out Now, Sir, I submit to tho Council, that I have {lcm'd
all the specches of the various Hon’ble Mombers, including the Law
Member and the Hon’ble Home Member who have opposed this measure.
Nobody has denicd this proposition that equity, in tho strict sense of the
word, is in favour ‘of the measure. Can you deny that there is a ceriain
class of educated and. enlightened peoplo who rightly think that the gravest
injustice is dono to them so long as liberty of conscience is withheld from
them. Can that be denicd? I say, Sir, that it canunot be denied. Then,
Bir, if tlie oquitics are in favour of this mensure, the next quostion is —should
tho Governmont mnot acocpt this mensure. Of course, the position of a re-
»resentative in this Council, be he a ITindu or a Muhammadan, is awkward
ecause the orthodox opinion is against it ; hut that, I submit. is no reason
for a representative who owes a dutv to his people ‘to refrain from cxpressing
his own convictions®feasdessly. It does not nccessarily follow that beeause
the majority are against if, they arc vight. If a vepresentative in this
Council is convinced in his mind that this is a moeasurc which is good
for his country and his people, e ought to support it. Well, now, 8ir, lot
us consider the merits of this Bill. I will deal with the Hon'ble tho Law
Member first, if I may, as to his points. The Hon’ble the Law Member said
that so far as Musalmen are concorned, you have a clear authovity in
the Koran that a Muhammadan cannot marry any ofie oxcept ‘Khetabin.'
Well, I will assume that mpositinn to be corrcot. May I ask tho Hon'ble
Member—is this the first tune in the history of the logislation of this
country that this Oouncil has been called upon to override the Musalman
law or modify it to suit the times ? This Council has overridden and
modified the Musalindn law in many vespects. Por instance, the Musal-
man law of contract; is not recognised. The Musalman Criminal Law,
which was adwministercd after the advent of Brilish rule, has boen abrogated
ahsolutely ; the Law of Evidence, known to the Moslem law, does not exist
any more - in this country, and avhat is moro, there is o very recent enactment
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known as Lex loci Acl, NXT of 1850, or otherwiso known as Caste Dis-
abilities Nemoval Act, {o which T anay draw the aftention of Couneil, and 1hat
is this, that although there is ax clear an injunction in the Keoran
about the forfeituré of inhovitance by a Muhammadan in ense of apostacy,
as the Hon'llo Law AMember pointed out in the ense of mm‘l'ingo, il it
is abrogated Dy this dct. A Muhammadan now can change his religion, and
vet ho doos not forfeit his right of inheritaner, and the law laid down in the
Mubammadan fexts is to that cffeet absolutely alrowated, and the smine arenment
aﬂ)plies to the Mindus so far as this Statute 1s coneerned. “Well then, Eir, arc
these not precedents (1 o not wish to dispute the Muhammadan law that the
Hon'ble Member has laid down 3 T assume that it is correet). are these nof
precedents which stave us in the faco ? Of course, provided there isa good
and a strong case mado out, I say these ave the precedents, whieh we ought
to follow to kecp abreast of times and modern requirements for which there
is ample authority in the Mubammadan law and jurispridlence itself,  Then
the Hon'ble TLaw Member said that it will conflict with the Christian
Murringe Act, and he poinfed out that that created o sort of an iwpassd and the
Hon'hle Mover had forgotten to take voto of the Clivictian Marringe Aet, I have
not read that Act very recently, Sir, but I should have thought that that is not
au insurmountable ditfienlty.  That would he a question which eould  properly
be dealt with by the Scleet Committee.  From what I remember—for I }mvo not
read this Act recently and 1 ean only speak off-land when Aet 11T of
1872 was hrought before the Couneil, the Cﬁn'isti:um were expressly  excluded,
and it was exclusively intended for one paviicular class, riz, the Brahmoes, Tt
seems that soon after that the Christinn community had to be dealt with,
because there was similar difficulty with regard o the Christinns; and when
they came to deal with the Christinns by Aet XY of the snme year, namely,
the Christian Mavriage Act, XV of 1872, t]nc{ had to deal with this community,
and in dealing with {his community they had to lay down the law for that
cular community only. But surcly, Bir,—assume, 10w, that there may be a
conflict and that there is this dificulty—it is n matier enfively of detail, and not
of principle, and it is a question which can hodealt with hy the Scleet Committee
gulta easily so as to avoid any conflict of any kind whatrver hetween tho two
tatutes; viz., the Christinn Marringe Act, XV of 1872, and the one now before
the Council, Thorefore, I submit, that this difficulty is not a great difficulty,

but a very snall and minor one.

“Nodoubt, Sir, us far as I sce, the Ilindu Jaw or the Muhammadan
law, whichever you tako (I speak with great diflidence sofar as the Hindu
law is couccruet{ and with diffidenco so far as the Mubammadan law is con-
cerned because I am not n scholar in San-krit or Arabic andI ean only go
by tranelations), does create n diffficulty in the way of a Hindu marrying a
non-Hindu or a Muhammadan marrying anyone who is not * Khetabin ’;
bat is that difficulty not to he remedied by meuns of legiklation ¥ TIs theren
case made out or not for the legislature to interfere in this matter ?  As it has
been already pointod out, this 1s an entirely optional character of legislation and
it is not at all compulsory ; it doe+ not say that every Mshimmadun shall marry
& non-Muhammadun or that every Hindu shull mavey'n non-llinda.  Therelore,
if there is a fairly largo class of enlightencd, edueated, advanced Indians, be
they Hindus, Muhammadans or Parsis, and if they wish to ad{a ot a systen of
marriage which is more in accord with modern eivilisution and ideas of modern
times, more in acemd with the madern seniment, why should that class he
denied justice unless it i going to do a serious harm to the Hindus or
Musalimans in one way ov the other? Tt was said by -the ITlon’hle Taw
Member and others that it would do this havm o the Iindw and Mubanunadan
socicty, namely, that it would introdnee into their socicty a vevolution.  Why ?
Bocause of the rules of  suceession and inheritane -3 because of the divorco
laws, Now, as to the rules of succession and inhevitance, I think {hat
lawyers in this Council know—-and T think T nm speaking corrcetly--
that so fav as the father ov the mother (we will 11ke it now for exrmple that
the father is a Mubammadan and the mother o IHindn, ov wice cersd) is
coneerned, if the father dies Jeaving property. T think it will he coneeded {hat

[
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s Joperty will 2oty Kis childen acearding o Vudaammadms Jav, 1is

personal law, heeauso he isa Muhammadan. I (hink it will he oonceded that
aceording to Alnhammadan Jaw it will go o his heirs: beeause ho dies as a
Muhammadan and whoever his heirs ove will suceced 1o his property.  There
can be no dispute on that point. Similarly, in the ease of a Hindu, because
he marries a non-Hindu, his personal Jaw  does not cease to opernfe, it cannot
be given up by him, thercfore his hoirs would smweceed 1o him according {o his
aw.  Then as to the succession aud inheritance o the property.  Of the jssne
of the marriage the children are prestmed to follow the religion and law of tho
father, hat they declare to the conteary on their altaining tho proper age.  But
the difficulty which mny arise is with resard fo the children, who declare
against the faith and law of the father, as to what is fo happen to their
property; and for that diffieulty, I submit, we have a%rv.mly got
n remedy, so far ns I understand, in the Indian Succession  Act.
I think it was Mr. Subba Rao who snid that this Act, when it
was passed (Act III of 1872), seemed to ho defective in ¢o far ns it has never
made any provision for the succession or inheritance of the property; but
it has been advisedly Jeft out I think. Probably they do not lillco fo deal
with this problem, and they lelt it out; and that problom, so far as I am
able to understand, is governed by the Indian Succession Act, hecauso the
Indian Buccession Act regulates the succession and inheritance of everyono
except thoso who are saved under that Act; and the people whu are saved
under that Act, I think, are the Hindns, Muhammadans, and Buddhists.

Anyhow, the children if on their attaining proper nge doeclare any faith
which is necither Hindus, nor Mulhammulans, nov Buddhists, their propertic
will descend by wny of succession ov inheritunce according to the Indian
Buccession Act. Therefore, I submit to the Council that thero is really no
difficulty about tho succession. What looks like confusion in the law of
succession apparently is nothing but conflict of Jaws which exists in all
the civilized countries whore you have several systems of jurisprudence
existing side by side, and & person hrought up under one comes to denl with the
person who is brought up in another, like a Hindu and a Muhammadan. And
this is already known to us in India in many other matters. Then with
regard to divoroo ; it has already bLeen pointed out by Mr, Basu, and I do
not wish to ropent, that there aro recogunised judicial authorities, and that
divorce is known to Hindu law according to custom, and there are a number
of rases in Tndia juldicially decided to that effect.

“ Therefore; tho question of divoree is not at all unknown to the Ilindu
law. But, Sir, what is most important is this. Why should you deny a man
who wants to follow a monogamous form of mavriago ? Why should yon
deny a man who wants to have the rales governing his matrimonial
contract by the most ecivilized standard if he chooses to abide by those
rules ? Why should that be denied o him ? I say, Sir, that the position is
no doubt o difficult one, but Government have hitherlo acted always on
principles, and those pgnciples are that if they fowd that there was any ground
of oquity in favour ol a particular class, they would come 1o their reseue, and
I sce no reason whatever why, if the Government is convineed that cquity
is in favour of a certain class of people, they should not como to their help
in the present case when it does no harm to others, nor does it prevent those
who wish to follow their own laws or system of marriago now prevailing.
But it is said that we shall incur the disfavour of the masses of the people.
Thero are some measures underlaken by Govermment of momentous character
and cnforced by Government without even any consultalion of anyhody.
Here, at least, yon have got & very strong minority—intellectual minority—
supporting this measure, and surely undor these civenunstances, is it too much
to ask this Council to allow this Bill to go to tho Sclect Committeo and let
the Select Qomumitteo make a report on it7"”

The Hon’ble Nawab Abdul Majid . “Siv, whon the Hon'Me Mr. Basu
introduced this Bill last year, I was onc ol thoso who had opposed the intro-
duction of this Bill and had then deolared that the Bill, so far as Mulhammadauns
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were coneerned, was unnecessary and that it would be wnaceoptable to thom.
Now that the Bill has heen eivenlated and the opinion of  the people has heon
taken npon ity and T e gl o find that (he wmajerity and suhstantinl
migjority of Mubmmmindin. is azainst it Even the  speakers  who  have
preceded me they have also admitted that the senerl consensus of opinion
of Muhmmmadans isagaind any innovation in theie marvvinge law, I was
somewhat  adonished 1o henr my feiend opposite {0 me,  tho ITon'ble
My, Jinnaly, say that just as the eople aee wlvoeating oo the other side
on grounds of religion, and on gronnds of majovity, why should not ono
have free cunseienee, why should not one e given free conscioneo ; that
i to say, on cquitable principles a2 man should be allowed to do just as ho
likes,  Bul, Siv, that i beaging (he whole guestion, Here the question is
this : whethier those who profess o he Alidhammadans, those who profess the
Mubammadan religion, whether they like that this Bill should e throduced
and theiv Jaw of moveinee should he altered o nol. 17 one who declares
himeelf to be a Mubammactan aml wishes (o abjure the Muhammadan
rcligion and follow o Civil Marringe Act, thal is quite a dilferent case.  But
when yon admit that you are a Mulammadan, you must abide by tho lnw of
that religion.  The whole question s this: whether the infraduction of this
Bill will canse an alteration of Madzoomadan law or neot. 1t will causo
confusion, not only in Mulmmnadan Jaw of marvinge, but also in other
branches of Muehammadan law a~ well-=T mean for instance snecession and
divorce. Yor instance, one may contraet a marriage under the Civil Marringe
Act and there may le childeen of that marriaze.  Supposing the question
arises after some time, whit will Lie the status. of those elildeen s will they he
cousidered legitimate, or whether they will he consddered to he illegitimate ;
whether they will havo the Mubmmadan law applicable to them, or xome other
law will be applied to thom. 3 submit that these ave difficall gquestions, which
questions should not he hrushed awny simply by the reforming spivit which I
sce has taken ion of many Members in this Council.  What 1 say is
this, that the K{ uliammndans have never wanted such a measwre, 8o far as
their marriage law is coacerned, il is complete in-itsell, They have never
complained that their marriaze law fell shovt of their roquivements. That being
so, why is it that my fricud the Ton’ble Mr. Basu shoulidl embrace within the
pale of his voforming legislation a community which has never elamoured for
such a privilege which he wishes to intradnee by such a Bill ¥ Then coming to
other dificultics that may avise by the introduetion of this Bul, T will point
out one, and it is this, and il was pointed out by the Hon'ble the Law Member,
that the real and the true Mubammadan Taw i~ this that a Muhammadan can
nover marry an idolator. That i< the Mluhamumadan law ; it cannot ho denied
that it is the Koranic Inw.  And il this is xo, then when you legalize such
marringes by the introduction of a Bill in this Couneil und by its onnctment
into law, certainly that will repeal the Mulammadan law itsell,  T¢ may bo
said, and it was said, that tids was not the fivst time that other hranchos of the
Muhammadan law have Leon repealed. T agree that they have been ropoaled,
but at the smme time it is ove Aty as Mubammadan: and as ropresentatives ol
Mulammadans in this Council 1o saleguard the interests of our Mubammadan
brethren and of our constitnents, T we see, when any malter comes before us,
that onr religious rights, o hranch of onve veligious Jaw, is going to be ehanged
by the introduction of such o measare, T sy it is owr duly {o opposo it.
Beeause things have happencd in fovmer times, thal is no reason why we
should not oppose it.  We xhould oppose it and say that this is an inforvention
in a religious matter.

“ Bir, the case of Muhanindans has heen very well put in thoopinion given
by one of the most enlightened yulers of a Mulumadan State in my own Pro-
vince. X mean is Wighness the Naowal of Rampur. That is a State in which
the Muhammadan law is enforecd.  Teay that His Highnes's opinjon  is one
which should earry great weight @ in Taet His Higlinesds opinion has also been
relied upon by the Government of the United Provinees.  1is Tlighoess snys :

1 do not think that <nel o aw wogt hoow --p"\!:l" veen for Hhe oekhadox Hinadn u]!i!l;l)l:.
But even admitting that i i vesded Vo e ThHmdin common ity the propesold measure goes
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far beyond its nvowed olijeet, by embracing in its seopes the Muhammadans and other eommuni-
ties, The Muhammadans enjoy the greatest facilities as regards marvringe amangst their own
co-roligionists and to a limited extent alwo wilh persons of cortuin olher persunsions.  As far
ns they aro thereloro coneerned, no such law seems necessary.  Nor enn o Bill ho passed  with-
ont interfering with the Muhammadan lnw of marringe and  sucoession us enjeined by their
religion,  Inasmuch as they Muhammadans regard their law of divine origin and that it is
unu?mngou'l:la by huwan ageney, they will continue to regard civil marringes ns immornl,
placing tho issues of such marringes in swkward position.’

“I think thal whatover is expressed here is quite true and quite correct.
Sir, I say thercforn that Jooking to the fact that the majority of opinion is
against this Bill, and also looking io the scrious consoquences which might
ensue if this Bill is passed into Jaw, I submit that I am opposed to its being
referred to a Belect Committeo.”

The Hon'ble Mr. Mudholkar: “8ir, I find it difficult to understand
the position that Government have taken "f] in regard {o this Bill. There
was a timo when the Government of Indin associnted itself with individual
liberty and. frecodom of conscience; and whenever {here was any custom or
usage which interfored with people’s acting according to their conscientious
seruples, unless there was anything in their procedure which violated funda-
nmental humane laws or the laws of justice or the Jaw of the land by which
those porsons were govoerned, the Government of Tndia not only exprossed
their sympathy with thom but did their best to holp them out of their difficvl-
tios. On this ocecasion, howeover, when a case based on the oxistence of
hardship in numerous cases is placed beforo the Governinent, instead of allow-
ing it to be considered on the meorits, and any faults or any deficioncies in it
to be corrected, wo find that the Government puts itself in opposition to it.
This opposition secms to bo based on two reasons.  One roason “'lhich ovidently
seems to woigh with tho Government is tho cry that in this matter what the
persons who are alvocating this Bill ask is a thing which is so contrary to
Hindu religion and to Hindu law that the Government would bo acting very
unwisoly in lending their support toit. I nm led to think that this was the
view iazan. by the Government from what the Ion'blo tho Law Member said
in his romarks just now. I understood the Hon’ble gentloman to say that the
Bill will uproot the Hindu law in regard to marriage. If I have understood
him rightly (and I am open to correction and would be very glad if I be shown
to be mistaken in my understanding of the geutloman), then I would point
out this thing, that instead of the Bill being in any way against the Hindu law
what it secks to do is to bring about o fullor recognition of that law, a fuller,
and proper enforcement of that law, and not at all any violation of it.

“ In tho cloquent speech of my friend the ITon’ble the Maharaja Bahadur
of Burdivan, there prevailed the underlying heliof that the Bill was going to
revolutionize the Hindu law and Hindu society. I would only point out one
small thing in regard to this matter, and it is that every Sutra writer, every
Swriti writer and every Nibandha writer, inclufling t-!m great weiters of
tho Mitakshara and Dayabhaga, every one of them recognized not only mar-
riages between diffecrent sub-castes but mavriages hetween ditferent castes.
Manu himsolf lays down that a Brahnin may take a woman belonging to the
Brahmin easte as his wife, or Lo may take one from tho Kshatriya casto or one
from the Vaishya caste or ono from the Sudra caste. Similarly the Kshatriyas,
tho Vaishas and the Sudras may marry women of the sanme casto themsclves or
from an inferior ¢aste.

“Mhis is callod the Anulom form of mnrriage, in which o man belonging to
a superior caste marries a woman belonging to tho rame or an inferior caste.
There is another form of marriage called the Pratilom form of marriage, in
which a woman bhelonging to a higher casie marries a man belonging (o
an inferior caste. These latter kind of marringes were discountunanced in the
same way as misalliances among Western peoples. But such marriages were
never considored invalid or illogal. There is, so far as my knowledgo goes,
only in one Purana, the authority of which is apocryphal, is it said that
marriages ont of caste are forbidden in tho Kali Yuga. The Hon'ble the Law
Member knows how many Puranas there arve, and what o larze number of
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Smritis and Nibandhas we have got; and yet in this long array of legal
authoritios and jurisis there is only one writer who has pronounced against
such marvinges.  \We have to remember that there exist two great schools of
Hindu Jaw, the Milakshara and the Dayabhaga, and both these works belong
to the post-I'uranie periad.  And it isvery carious that neither the Mitakshara
nor the Dayabhaga contain any prohibition against marviages hebween persons
of different ecastes.  Thal is a thing in regard to which there can he absolutely
no doubt.  Su far as seriptuwal authovity is concerned, it s distinetly and
entirely on the side ol those who are for this vule. Tt is only o custom which
has grown up, which we are justified in ealling a Jatter-day cuslom, . similar to
these other eustoms which have sprung up in apposition to the seviptural law,

“8ir, as the British Government consider it their duly to interpose only
when they perpetuato an act of injustice, in this eaxe is tha sympathy and
support of Government axked by the people who are for this reform on that
very ground.  The Widow Rewarringe Act was-ono which sought to remove
an injustico which latter-day customs introdueod into Hindu society.  The old
Nastriv authoritios nnd all the old jurists sanctioned the remarriage of women.
In later times, howoever, widow remarringe fell into disrepuie, and it was con-
sidered improper.  Authoritics far move numerous than those who have pro-
nonneed against marringes among different eastes came into existenco in regard
to the remarringe of widows.  But on groauds of justice the British Govern-
ment interposed and recognized and legalized the rennriage of  widows,  Now
there exist the very same grounds in regard to this marter. 1 would ask the
Council to see how many cases of havdship there rveally exist. Not only eannot
persons belonging to the different eastes intermarey, but persons belonging to
the same casto but who inhabit different loenlitics may not marry.  Not only
that; the Sarnswats cven in the same Provinee cannot always intermarry.
1 shall give an instanco in regard {o the Maratha Brahmins \\']’:ich will give
a point to what I have been saying. There ave threc main divirions of
the Brahmins among tho Morathas, and these three may not intermarry.
Latterly an injunction was issued by onc of our spiritual heads recognizing
these marringes.  Still we find some orthodox people, stalwart and strong in
their own views, snying that the Acharya cannot override the fact which exists
at present. Not only is therefore intermarringe diflicult among those three
sub-divisions of the samce caste, but there are still greater diflicultics.  'Iere
are sub-divisions of these sub-divisions based upon the !:uvliculnr Veda which
they bhold in special reverence, the Rig Veda or the Yajur Veda or the
Atharva Veda,  Now if all {hese divisions existed only as mere speculativo
distinctions, there would not have been mnuch o eomplainof.  But n great
ractical diflicully arises when we have o usago springing up which for-
})ids marriages among sub-divisions of divisions of sub-castes. Many persons
considered, and rightly so, that these vostrictions had no justification whatever.
In scriptures, they say, such marvinges nre recognised, aund they proceeded to
conlract them. But what happened long after the marriages were contracted ?
In some cases after the persons who contracled them wers dead and gone,
relations ten or twelve degrees removed came and instituted suits which were
carricd up to the High Court and at times to the Privy Council, causing no ond
of anxicty and trouble. There have heen conflicting decisions in regard {o
this matter. At one time the Courts said that they could not recognize tho
marringe of persons belonging to different sub-castes.  Ladterly the trend of
anthorities has been in the divection of vecognizing the validity of marvinges
of persons belonging to different sub-castes hut of the same 1nain caste. But
can we count upon the present view heing maintained, where even the Privy
Council have changeld theiv minds, not only in vegnrd {o Ifindu or Muham-
madan law but in matiers relating to the law of evidence, I do not wish to
tuke the Council into technienl discussions, but (his is a thing which cver
luwyer friend of mine will corvohorate.  These ave mntlers in regnrd to whic
different radings have often heen given. Now. cn people conmt ullmn the
continuance of immunity ?  Even supposing such immunity exists, should thero
he a Joophole allowed by CGovernment in vegard to these matlers ?
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“T was very glad 1o nole what the ITon'ble the Homuo Member has said,
namely, that the Govermuent is in sympathy with the general prineiple that it
these civil marringes were supplanentary o marringes carvied out necording o
the religion of the parties, the Government would not disapprove of that conrse,
Now whal I have to point outl is, that in alarge number of these cases the
marringes had been performed not by the eivil form but by the religions rites
laid down by the Hindu Shastras. T know of certnin- marriages between persons
holonging to difforent castes inbabiting difterent Provinces,  The fall ceremonics
Inid down by tho IHindu Shastras were performal.  Bul the earrying out of the
ritual and the observance of the rules about ceremony will afford no - protection
to those persons if the question is ever raised ns to whether a marriage
of persons ol different castes is legal or nof.  IF the Privy Council confines
itsell to what cxists at the present day, amd {o the custom  which has
sprung up in later {imes, they will say all (hese mariages ave  invalid,
t ougﬁ the scripture says differently. Now what I ask Government to con-
sider is this.  We are told that Govornment onght not fo interfere in social
and religious matters, That is a principle which should he always kept in
view, hut along with it nlso is n different principle, naunely, of the Iree scope
which shonld be afforded to consciontious seruples so long as they do not
involve any violation of the moral Jaw or the dictates of frue religion. Now
here in this matter, what is that which we ask ¥ Do wesay that tho genernl
rules, about rituals and ceremonies fo be observed, are in any way fo be
affeeted P That persons, whether they ngreed or not, should bo suljected
to the changes which are just now suggesied?  All that is asked is that an
enabling monsure may be passed which woald put it in the power of persons,
who following tho dictates of their conscience and acting accorling to tho
scriptural law, contrnel marriages in the form laid down in the Shastras, hut
who, seeing the difficultios imposed by custom, wish to supplement all those
coromonials and rites with the sanction and the further seeurity given by the
civil ]aw. Now is there anything unreasonable or improper in tho demand ?
Does it not deserve the sympathetic consideration of Government ¥ This is an
aspect which I wish had been scen more fully,

“Then it is said that the Bill is opposed by an overwhelming majority of the
Hindus. Now, 8ir, we have seen what kind of opposition there was in 1891 to
the Age of Consent Bill. In places where large mectings wero not aceurfomed
to be held, we find thousands and thousands mecting and denouncing the
meosure that the Government had introduced. At Amrnoti, in a meeting
attended by no less than 6,000 peoplo, there were only twenty of us who stood
there entering our profest against their resolutions.  'I'hore were only twenty per-
sons from that town who supported tho Age of Consent Bill, In Toona such
venerable persous as 8ir Ramkrishna Guru! Bhandarkar and others of his posi-
tion were practically mohbed for giving their adhesion to the Bill, As to Caleutta
our frieng the Hon’ble Mr. Basu has given his experience. .\And in spito
of this vchement opposition, the Gove:rnment eurried the measure through.
1 shall givo another example of o cognate matter which had happened only® a
fow years previous to this. Thero was a slight alteration proposed to he mado
in the Civil Procedure Code in regard to the abolition of imprisonment in
cxecution of deorecs for restitution of conjugal rights. There wias on that
occasion nlso a storm of indignation, a storm in which hoth Hindus and Muham-
madans participated. 'Well, if the Government paid no heed to thoso things,
why should Government not interfere in the present ease? Tt was guided then
by higher considerations and by more enlightened views ol the position of
women.,

“Then in regard to Eure] y social matters also, have not Government inferfered
on other occasions?  There 1s first of all tho Juw undor which persons who have
changed their religion, were doclared not liable to forfeit their rights of inhevit-
ance. Now, Sir, if there was any intereference with the law of inheritance and
with the religious observances and religious lnws ol any communily, Hindu
or Muhammadan, it was that lnw. But again higher considerations of individunl
liberty and conscience weighed more with Government and that measnre was
passed into an Act. Then we have the Uindu Widow Remarriage Act, and
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later on the Aet 111 of 16572 1o gcrant relicl to Bealunos ¥ Now, is (he case of
the Bralins and persons helonging to the indn veligion who sernpulously
follow the cesendinls of  that veligion bt hold views reenrding  marringes
hetween different castes other than those held by the persons who have been
opposing the present Bill lees entithed to consideration ¥ They ave men soveral
ol whom Jewd a purely ovthadox Tife soul who perfovin theiv iarringes according
(o striet orthadox vites.  Chey ave the per-ons who ave entitled to the spne kind
ol sympathy, cuppert and veliel that was granted in the days of yore to the
Brahmo Sainaj.  There it was an infinitesimal minority, you may even eall it o
microseapic minority or whatever you like. M owasn minorvity, anyhow ; yot tho
claims of that minority were ro strong that they appealed to the eonseienco of the
Government and Government consented and gave its support. This cuso is
precisely like that, and 0a these grounds I think that  the portion of the Bill
which relates (o Hindus should certainly reevive (he favourable considevation of
Government.

“Now in regmrd to my Mubammadan conntrymen; il the hulk of the
Muhammadan community does not want the Bill, and there is no important
Mubammadan minovity which demands it articalntely in the same manner
as the demand is made on behalf ot the Iindus, they wight he left out of the
grr-st-uf Bill. Buf this is a matter that can, L think, he dealt with in the
Scleet Commitiee,

“Similarly in regand o the Pawsis. The Parsis do not want it; the
demand has not eome femn o safficiently Jarge number of Parsis; so the
Parsis might also he eliminated.

“But omifting these communities there is left a residuum of no little
importance, an important minority which deserves (o he taken into con-
sideration, Pray, Sir, what is an overwhelming majority in n case of this
description ?  If we were to go even by wmere numbers and by the right
of intclligenee of those consulted, cven then the weight of opinien is, T
think, in favour of the Bill. 8o far as the lindus arc concerncd, the bulk
of ciucated opinion is distinetly in favour. I was sorry to henar my learned
friend the TIon'blo Law Member suspeet that nationalistic sentiments had
possibly some weight with the mover of the Bill.  Well T eannot pretend to
2o into the depihs of the mind of my [riend Mr. Basu, though he is an inti-
niate friend of wine. I can say this much that never in (he discussions that
we hind, were _pnlitit:nl considerntions evar adverted to for a moment. DBut
what is certainly more conclusive than this. A man like Dr. Sir Ramakrishna
Gopal Bhandarkar, a man who has been always honoured mot only by the
Covernment of his own Provinee, but also by the Government of Indin, who
lins Kept elear of polities and was devoted to literary and philosophical pursuits,
n man who has devoled his whaole henrt to rocial and religious reforms, has
strongly supported this measuve,  Certainly a mau like him would not at all
bave joined in this matter if thero were politienl considerations bhehind it,
Then, we have Sir Navayan Ganesh Chondarvackar, a stalwart and a strong sup-
porter of soeial reform, a man who serupulously follows the vule which enjoins
upon Government servants, especially the judiciacy, nof {o take part in polities ;
and that man has given hix emphatic opinion in tfavour of tho Bill. “Another
thing which onght to weigh with Government is this.  TI thero is nny Pro-
vinee in India where orthodox heliels, gennine orthodox bholiefs, have greater
weight and steengih than anywhere elw, it i< Madras, Tt is there thal woe
find that the observance of ricid caste rules is eareicd on to a Far greater extont
than eclsewhere, and theve we find that the nuagority of the educated people
are distinetly in faveur of Mr. Basu's Bill.  That again is n matter whieh
should have shown {hat these things conld never have heen so repugnant to |
Hindu opinions and to the Hindu seviptures as has heen sapposed by some of
my friends who opposed it.

“T do not wish to fake the time of the Council any forther, hut there is
one thing which I would wish to emphasize.  Our plea is a plea for toleration ;
our plea is a plea for individual liberly ; onr plea is & piea for allowing people
to act necording to their comseience and not to compel them to smother it,
What is it 1hat ﬁlcsc friends, I mean wmy Hiddu friends, what is it that (-l:cy
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would impose upon theiv own conntrymen. Thero are persons who strongly
believe that theso things ean be carried ont under the laws; at the same fime
they wish to protect themselves,  The option aceorded to these people is 1o leave
o great danger hanging over theiv children or to perjure themselves i they s
1o the Regisrar, take a false oath and say we are not Hindus, though in the
hearl of their hearts and in actual practice they might he far more Hindus
than those who speak in the name of Hindunism.  Now this is a thing which
the Governmont I hope will weigh when {he question comes before them
again as it is bound to come. My Hon’blo friend the Law Membor said that
the first sod has mow been hroken, yes, but not for politieal reasons, hut on
Qirnnmls of social and religions clevation; for sceuring {o womanhood that
dignity and that position which it is entitled {o.

“T shall make only a reference to the section abont divoree. My friends who
sny that the Bill seeks to introduco a novel principle have ignored that divorce
as o malter of fact exists amongst the majority of Hindus. It is only amongst
tho higher classes, the twice-horn clusses (Dwijas) that divorce has hecome
obsolete. The old Ghatasphote has gone ont of fashion among them. But in
regard to the masses, the Sndras, the Jaw of divorce exists there and it has heen
recognised by our Courts and is in forco everywhero. Now these aro persons
who would be entitled to enforee the law of divorce irrespective of Mr. Basu'’s
Bill. Thon again, the section relating to divorce is not one cssemtial to {his

3ill. It would be very casy to make alterations in the Scleet Comnittee, and
there is mo reason why on that ground alone this Bill should he thrown out.
As I gnid, wo have tho demands of justice behind vs, and we hope that these
demands will recoive the consideration of Government in spite of what has
fallen from the Hon'ble tho Iome Mewber and the Law Member.”

The Hon'ble Khan Zulfikar Ali Khan: “Sir, while fully appreciating
the adiirable eflort of the Hon’blo M. Bhupendranath Basu towards infusion
of different castes and crceds in Indin by meansof the Bill .which has come up
before this Council to-day for discussion, I cannot refrain from saying that his
laudable desireis to my mind rather too ambitious for any reasonable lhopo of
its being generally approved by the followers of numerous creeds in this countr
for whoso avowed henefit my Hon’ble colleague has designed the Marriage Bill,

“Tho Hou'ble Membher will Purhnps agree with mo that the time has not
yct come for such arbitrary re-adjustmonts of social arrangements which have
the sanction of conturies of unchallenged practice. Sir, in matters socinl and
roligious, reform should always be iuitiated by the awakened conscienco of
tho people themselves, unless of course the evil desired to be remedied is of
such o nature ns to endanger public morality and safety. In the Statemont
of Objeots and Reasons, or even in bis specch, the Hon’hle Mover of the Bill
bas failod to demonstrnte the existenco of any such imperativo nceessity.
Besides this tho attitude of Government in such mattors has gencernlly heen
one of strict noutrality, nnd any departure from this wise policy will, T venture
to say, ho keenly resented by the people. _

“If national well-being is likely to he promoted by legislation, let tho
voice of tho peoplo in harmony and ‘pr.-rfcct accord he raised in its support, and
Qovernmont will, I believe, respect the vuited will of the people ; but in the

resent case there is a vast ma ‘orit{ opposed to the dproposcd mecasure,  The

on'ble Mr. Basu might havo cxcluded the Mubammadans from the scope of
his Bill for the simplo reanson that the *nikha’' ceremony among them is
based on the injunctions of the Koran, which is belicved by them to have diving
origin, and any Jaw which tends directly or indircetly to supersede, abrogate o
add to Muhammadan law of marringo as prescribed in their seriplures will be
repugnant to their feelings and should not he countenanced.

*Bir, although thoe bsill is wholly optional as regards the contracling parties,
the logislotion of tho marriages which it contemplates is sure {o involve infringe-
ment of the recognised law of inleritance, and guardianship of (he Muliam-
madan-Hindus and thus affect the rights of relations who are orthodox followers
of these creeds, In view of these difBcultics, which, in my opinion, are ivscpar-
able from the operations of this Bill, I sugzest that the proposed mensure he
‘dropped.”’ ' .

&
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The Hon’ble Mr. Shamsui Huda : * Af (hislato hour, I do not desiro to de-
tain the Couneil for more ithan a very fow minufes.  Trepresent in this Council
tho orthodox Muhimmadans of Eastern Bengal. T do not tako the conception
of my dutly, us a represontative, from what has been said by my Hon’ble friewd
Mr. dionah., T rvn‘ly think that if at any time T found that 1 was nol able {o
represent the views of those (hrough whose indulgenee T am here, it will be
my duty to give them an opportunity of sending nnother reprosentative
here.  Bir, as a  yepresentalive of (he Aluhammadans of _Eastern  Dengal,
Ifeel it my duty {o strongly oppose this measwro. I appreciafe the com-
mendable motive with which my lenrned friend has introduced this Bill; hut at
the same time, Sir, T must say that even if I looked upon it as a real measuve of
reform, 1 would not support a measure, even 4 measure of reform, which is 1o he
forced upon an unwilling people.  “Che question should always he * If it is (he
reform, aro the peoplo propared for it Some of my fricnds say, well the
opinions of the masses do nol matler when the more infelleetual people sny,
‘ take our opinion, we shall think for them.! This ix a view which wmay be
pushed n little too far. Thoe necessity for a Legislative Council may not be
rroved and the official members may say ¢ we are much more intellizent than
the Indians ; their opinions do not matter much ; we will think and Jugislate
for their honefit.’ That is a position which I am not prepared {o accept.
Now, 8ir, from the speeches made hy some of my friends, to an outsider it would
appenr that what this Bill was intended to remove was something as iniguilous |
in Yrinciplc as the burning of the sati or infanticide. Doos the existing law
really impose any disability upon any individual ¥ Tt allows a TTindu or an
Indian, if he chooses to marry asainst tho tenets of his religion, to do &0 with

orfeet freedom. 'There is nothing that compels him to do anything, My

riend wants to satisfy the very peculiar sentiments of certain people and the
sontiment has appealed so strongly {o my ITon'ble friend Mr. Jinnah that he
would even consent to an interference with Muhammadan law in ordor to
satisfy this sentiment. I am not prepared with a light hoart to say that the
Muhammadan or the Hindu law shoumbc interferod with in this manner.
And after all, what is this sentiment ¥ The sentimeut is this : o man is not

repared to obey tho dictum of his religion, whether the Ilindu roligion or
AMuhammadan religion, in one of the most serious concerns of his lifoe und yot
insists on calling himself a Ilindn or Muhammadan, I do not think, S8ir, t{mt
this is a vory commendable sentiment. ‘rheve is o great deal of hypocerisy in
this world, especinlly in matters of religion, and T do not fecl that we are called
upon to give it a legislative sanction. Some of my friends have adverted to
the fact that the iniroduction of the menasure would bring in a very great
conflict in the laws of the country. I wonld liko {o say onc or two words in
addition to what has been said om the subject. Suppuse a Muhnmmadan
and a Hindu intermarry under the Act, supposing that tho Bill is passed into
an Act; whbat happens is that the Muhammadan continues {o be a
AMuhainmadan and the IIindu eontinues to be a ITindun ; and then the question
avises, what is the offspring of such a marringe—a Muhammndan or a Hindu ?
My learned friend, the Hon’hlo Mr. Jinnah, says he is neither a Mulammadan
nor & Hindu and he is governed hy the Succession Aet. It the effeet of this
measure on mixed marringes in the next generation is to tnke out the offsprin
from the eategory of both the Muhammadan and the Hindu religion, T am ufraiﬁ
the Hon’ble Mr. Basu will not {hank his own Bill for bringing in such a result.
I submit that various diflicultics will arise if such a ¢hildis nol to bo called
a Mubammadan or a Ilindu. My learned friend says that so far as the law of
Succession goes, the Buccession Act will apg)ly if he is neither a Mubammadan
nor & Hindu. I do not think that ho can be a third something.  As to the lnw
of Succession and the law of marriage, you' will not know where you are and I
say that you will be treading on very dangerous ground if you supported this
measure. My friend, the Hon'ble Mr. Jinnah, has kaid that in matters of
contract tho Muhammadan law has heen abrogated, and if the Muhammadan
law has been abrogated in one instance there is no reason why it should not be
abrogatcd in other respects. If this is the framo of mind in which ifter-
ference with the religion of Mubammadans is looked upon by the Ten'hle

Member, I think that he does not represent the wishes of his constituency.”
1
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The Hon'ble Pandit Madan Mohan Malaviya: ‘M. Vice-Prosidont,
the pronouncement that has heen mado by 1he Tlon'ble the ITomo Mombor
rogarding the attitnde of the Governmont fowards the il hefore ws makes it
unnocessary to discuss it at the longth at which it would have been necessar
todoso in tho absence of snch a pronouncomont. Bulb the arguments which
havo boen urged in support of tho Bill make it desirable that tho reasons which
underlio the viows of lurge soctions of the community who aro opposced to the
Bill shonld find a little nore expression here in the Council.  And this is the

only oconsidoration which leads me {o take up the time of the Council at this
late hour.

“Whon tho ITon'ble Member askod for leave to introduce the Bill last
year, I opposed the motion, beeause I folt snre that the Bill would not mecet
with tho approval of tho great bulk of the people of the country. Xvonts havo
justified that viow.  Tho opinions that have come in from {hoso that wore
consulted show that the groat bulk of tho prople of all tho different scctions of
the community are entircly opposed to it. These opinions and the opinions of
the Local Governments lenve no doubt whatever ahout the mattor, But the
Hon'ble Mr. Basu says that he has got on his side tho supporl of a largo
number of persons, and he has given us both the number and the names of
some of those S{a})porters. It becomoes necessury therefore to examine his posi-
tion o little, Now, 8ir, an analysis of the names of those who have rupported
the Bill will show that {hey are mostly gontlemen who arc known to hold
opinions on qneslions of religion and social reform widely differont from tho
opinions of the general hody of the peoplo of the community to which they
belong. Their opinions do not in such matters carry any weight with the
community, and 1t is nothing but right that they should not carry more weight
with the Government in dealing with such questions affecling tho community,

“ In discussing the Bill I wish in the first place to invite the attention
of the Council to the nature of the amendment which has heen proposed.
It is an amcndmont to Act IIT of 1872, which was an Act to provide a
form of marriago for persons profossing tho Bralhmo faith. The nature and
history of that Act has been told, and I nced not ropeat it at longth. That
history shows that tho first Bill which was drafted by Sir Henry Mainc was of
a rather comprehensive character, and was therefore universally condemned as
such. When the IIon’ble Mr. Stt:lphnn took up the measure in 1872, he kept.
the principlo clearly before his mind that Hindu marriages are, cven by Anglo-
Indian law, to be regulated by Hindu law, and that ‘in relation to the subject’
of marringe Hindu law and Hindu rcligion arc two names for one thing.’
Mr. Stephen recognised that the Bill that had heen drafted by Sir Henry Maine
‘did_constitute an interference with Hindu Jaw,” that ‘it would change very
deeply the native law of marriage,’ that ‘in short, it would introduco the
European conception of marriage in tho Hindu and Muhammadan communitics,
and give to it, bfr laaw, n placo amongst Hindu and Muhammadwin  institutions.’
Ho very rightly pointed out that a law might ho changed by addition
as well as f)y olther formms of alterntion. It was for theso veasonsthat the
Bill was modified and special provisions were introduced in it to contine
its oporation to the Brahmo community. The Bill was passed in that
modified form with the consent of the leaders of the Bralino community.
In that form the Act stands in the Statutc-book to-day. The Brahmo
community didl not complain of any hardship undor the Act as it has oxisted
for these many years.  But the Hon'ble Meinber has suid that it is with a view
to relicve the Brahmos of the hardship which, he says, they feel, that he has
introduced this Bill. He says that they feol it & hardship that when marrying
undor the Act they should bo required to make a declaration which has Dheen
doscribed as o nogation of faithin all the religious systens of India. But is
that a corroct statement ? Can any ono who proﬁ:sscs the Brahmo faith feel any
conscientious scruple or regard it as a scrious gvound of objeclion that
ho should have to make such a declaration. The declaration is that ‘I do nto

rofess the Ohristian, Jewish, Hindw, Muhammadan, Parsi, Buddbist, Sikh ox
gain religion” Now confining myself to the Hindu religion, can therc be any
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doubt thal the words distineily and plainly refer to the Hindu veligion as il s
understood by the bulk of the peoplo of this couniry and by Cowrts of Law
administering justice {o Ilindus in matters of marvinge, inheritance, cote.
Clearly Hindn religion theve only means the religion followed and adopted  hy
the great bulk of the ITindns.  Can any of my Prahmo hrethren gay that they
fullow that religion * Is not the faith that they follow dillerent from the
Hindu religion as it is generally understood > And how does (he Hindu com-
munity, divided as it is in wmatters of Iaith, stand at present ¥ The Jast census
returns show that among Hindus there were more than 21 cwres and 73 lukbs
of persons who were classed as following (he Brahmanie fnith, 248,514 who
followed the Arya faith and 3,504 persons who followed the Brahmo faith,
Now, 8ir, in the ease of these 5,504 persons it is clear (hat they have got a
certoin faith which is by this fimo woll-defined. 1t is clear that the Brahmo
fnith cannot by any streteh of language bo regarded the samo as the Hindu
religion which is spoken of in the declaration. Any man of common senso
would nceept the view that the Hindu religion referred {o there is different
from the Brahmo faith and that it is the roligion which is referred to as such
in the administration of justico to Hindus in Courts of Law and in logislation

undertaken by Government. T submit therefore that there is veally mno

hardship in the casc of Brahmos who arc required to mako the deelara-
tion in question. But aswning that there is, a simple wmode ol remody

will ho to introduce a Bill to lay down that, when maurying under the Aet,

Brahmos will nol be required to make such a sweeping declavation, hut that it

will he sufficient for thom to say that they are Brabmos or that they follow tha

Braluno faith. In that way a simple modification of (he Act could be made to

meet any real hardship that may be felt.

“ Bat, Bir, the objoct of the IIon’hle Mover of the Bill is nuch larger, and
he hos not conccaled that it is so.  In his opening speeeh, when asking for
leavo to introduce the Bill, he said that a simple low of marringe like what he
}Iropused was needed to help those who desire to introduce inter-marringes
hetween  different sub-soctions of the samo caste and between members of
the same casto inhabiting diffcrent Provinces of India ; also mnrriages
between members of different castes and marriages between Hindus and non-
Hindus, While seeking therofore to mitignte the real or fancied hardship
of our Brahmo friends, the Hon’hle Member has sought o iutroduce radical
changes in the Hindu law of marringe, which would very seriously affect
Hindu society. Now with regard to the first two of these, nnmely, marriages
between sub-sections of the same casto and hefween members of the same  custo
residing in different Provinces, it has beon urged that doubts have beon raised
as to the validity of such marriages. If it is so, it is extremely regrottable.
8uch doubts can find no sanction or support anywhere in the Hindu Bhastras,
What is prohibited is marringo between persons of difforent castes.  Mombers
of sub-sections of every indepondent caste are free lo marry among
themselves. The issuc of such marringes will be perfectly legitimato nnd fully
cntitled to inhorit. If cudom does not approve such marriges, that
is, if the particular socicty 1o which an individual belongs does not look with
favour upon such marriages, that may affect the socinl intercomse of those who
enter into such marringes. It cannot affect the legal status cither of the partics
to the marriago or of their children. It is purely a social question which can
ho solved by agitation within the socicty. So also is the question of marriages
between members of the same easte vesiding in different Provinees.  They nre
perfeetly valid according to law, fhat is, there is absolutely no veligious prohibi-
tion against them,

“ As regards marriages hetween members of different castes, they stand on
a quite different footing. My Ion’ble friend has quoled ancient authority {o
show that at one time marringes hotween different castes were permitted,  Heo
need not have takon all the trouble he has taken to cstablish this point.  Any.
one who is at all acquainted with the Hindu Shostras cansay that in the
early days marriages did take place between Hindusof different eastes  Thero
were two kinds of marringes : marringes hetween a haw of a higher easto with
a woman or women of u lower caste. There were also marringe e¢onncctious

ne



172 SPLCIAYL MARBIAGE,

[Pasidit Modan Mohan Malaviga.) (2671 Fespuary 1912.]

between a man of a lower casteand a woman of a higher caste.  The Jatter
wero called pratiloma conneclions. They were always condemned, and their
issue were condemned to o lower rocial and legal status. Tho first kind of
marriages were called anuloma marringes. Under” these o Brahmin was per-
mitted to marry a Brahmin, a Kshnttriya, & Vaishya and a Budra wife. A
Kshattriya was pormitted to mary o Kshattriya, a Vaishya and
a Sudra wife. A Vaishya was permitted to marry a  Vaishya and
n 8udra wife. A Budra was pormitted {o marry only a Sudra wife.
These uncqual marringes involvod other incqualitics. Rules had to be laid
down regarding the positions that a man’s wives of diffecrent castes were
to occupy among themsolves. The Bralman wife was {o take precedence
over wives of othor castos.  Sho was to officinie in all important ceromonices,
aud whenevor thore was a competition holween wives of differont castos, the
wife of the humble origin had to stand in a humble position. There wore also
different rales rogarding inhoritance. Il was laid down that sons born to
a person of the higher caste oul of a marriago with n woman of a lower caste,
would receive a smaller ghare of the inheritance than sons born of a woman
of tho samo caste. Thus tho permission nhout marriages betweon different
castos, that is, between a mau of o higher caslo with o woman of o lJower casle,
was accompanicd by these differentiating rulos rogarding precedence among
wives of diflcrent eastos and regarding inleritance among tho issues of such
marringes. Naturally marriages of this kind nover hecamo common, and those
who were rosponsible for the welfare of {he Hindu community—the
custodians of ITindn law—recognicod that where they did take placo they
lod to disagreoable distinctions and heart-burning, and they rightly thought
that theso ought to be put un end to. Ii wns for this reason that not less
than threc thousand ycars ago it was lnid down by our lawgivers that
marriagos bolween persons of difforent castes ought not to take ce
in this present ago. That, 8ir, is tho history of the rules of marriages
betweon persons of differont castes in early days among Hindus, I should
like to know if my Hon’ble friend is prepared to revive suoh marringes
with all the inequalities incidental to them, as they are laid down in the
Shastras. The oustodians of Hindu roligion, as I have said, thought it
wise to prohibit such relationships & long timo ago. Their docision has beon
accepted by the Hindu community. They have condemned marriages betivoen
different castes throughout these three thousand ycarsand more. Such marriages
are not considered respectable by any section of the community. Every caste
considers it rospectable to marry within its own independent and well-defined
body. There have practically beon no departures from theso principles. They
are accepted not only by Brahmins, but by all castes throughout the whole of
Indin. 'They are as strongly adhered to by the humbler as by the highoer
castes, Ay humble brother, the sweceper, will as muoh object to marry his
daughter to n member of the brotherhood of the Hon’ble Mover and cven to a
Brahmin, as a person belonging to any of the higher castes. 1Ie considers
this rule of marrying within one’s own caste as an lhonourable and respectable
rule, and follows it with as huch tenacity as any membor of tho higher caste,
But my fricnd now comes forward with a mcasure proposing to introduce
radical changes in the Hindu law of marringe against the established rulo of
three thousand yecars' and more, and supports it by argument that at an
carlier Pcriod in the bistory of the Hindus somo such marringes wore permitted.
It should not have been necessary to say that it is not what was pormitted
throe thousand or four thousand years ago in a certain oymmunity that deter-
mines what would bo acceptable to it today. 1t is tho laws, thoe rules, the
custoiny, the sentiments which prevail in the 1indu community at largo to-
day that ought to be taken into comsideration in determining what legislation
would and what would not be acceptable to them. 'L'ho measure put forward
by the Hon'ble Member runs counicr to those laws and boliefs. It is not
surprising therefore that, so far as murriages between different castes are
concerned; the Bill of my Hon'ble: friend has mot with olupositiou from the
great bulk of {he community. And I am very thankful to. find that the
Govornment havo rightly decided not to support it.
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“T may say in passing that it is regrettable that in his zeal {o find some
support for his proposul from  Hinda bistory, {he Hon'ble Member mis-
quoted that bistory (ax for instanee, in saying that the mother of Veda-Vyat
was g fisherwoman, for the was veally  the danghter of &0 Kshativiya browght
up hy a fisherworwan) and made an unjust and veliement attack upon the
Brnhming,  Yean only characterise theattnek as impertinent. T will not {ake
up the time of (he Couneil by veplying to it, It is not even relevant to ouv
present discussion. T hope that in " his calm and sober moments my 1Ton’hle
friend will regrot having wade many of the remarks which ke has made 4oday
regarding the purity of eastes and the relations of the different castes nmong.
themsel ves.

“But there is a still wider aspeet ol the mcensure which my Criend has
advoeated, namely, marringes helween persons professing differont ereeds, about
which I must say o few words.  The idea of sueh marriages is most repugnant
to tho ITlindu mind. It has always been so, Thore is no doubt in onc sense
only one easte of man in this world and that ix co-cxtensive with mankind.
But the stato has not yot arrived, and I do not think that it is ever likely to he
arrived whon tho buik of mankind will be willing to give up, in relation to socinl
and religious questions, all distinetions of country, easte and creed which are ot
present observed in one form or another by mearly all the important
communilies into which, owing to one cause or another, mankind is
divided. Whatever may be said in theory, we find that in  practico
Christinng  objeel {0 marry  noun-Christians, Alubammadans {o marry non-
Muhammadans, Parsis {o marry non-Parsis, and so on. Ilindus therefore do
not stand alone in their ohjection (o marry non-Ilindus, And this sentiment
is not of roeent growth in any of the communitics. My [riend has referred
to corlain cases of marviages hetween persons of different croeds.  But they
are conspicuous exceplions and, by their very rarity and conspicuonsly
cxceptional character, they lend strong support to the general rule. 1lo has
reforred to the one or two well-known instances in which marringes took place
botween certain IHindu princesses and Akbar and his son. The Hon’blo tho
Law Member has explained what probably the true nature of theso marringes
was, that they were not marringes hetweon a Muhanunadan and a Hindu
but betwoon a Muhammadan and a Iindu converted to Muhammadanism.
But whatover the truth ahont it may he, thero can he no doubt that these
marriages never commended themselves to the Hindus, The Iindus showed in
an unmistakable manner that they regarded them with disnpproval. This is
abundantly clear from the fact that though cerlain Iindu Chicels did, under the
ovorpowenng pressure of the unfavourable circumstances in which they found
themselves, most reluctantly agree to give their daughters away in marriage to
the Mughal Emperor or his son, they steadily refusod ioaooeliﬂ t Mubammadan
as o wife or a daughter-in-law as it would have affected the purity of blood
in the community. A great deal of history cutwines round this question.
The depth of Hindu feeling against marriages with non-Hindus is attested by
the fact that the Maharanas of Udaipur are leld in the highest respect
not only among Rajputs, but throughout tho whole Hindu world, Tocause they
refused to enter into and even recognise marriage allinnees with the Mughal
Emporors. This feoling is as strong to-dny as it was cver hefore. Only the
other day in the eourse of a conversation an enlightencd Rajput Chiof told me
that the opposition to Mr. Basu's Bill was as strong among Rajput Princes,
hoth orthodox and wn-orthoilox, as it was in any other keetion of the community,
For they valued the purity of their blood aml weee prowd of it. Bul ay T have
said before, this feeling is nul contined to the Rajpuls only. Tt is sharod by
all seetions of the community.  And [ subwniit, Sir, that this being so, it is
wrong on the parl of wy Hon'ble friend, the author of the Bill, and his
supporters to ask the Goverument (o ignore this feeling and to press the
proposed piece of legixlation which is clearly ealeulated to disintegrate Hindu
society by introducing inlo it u Jaw of marriage, repugnant to the trudilions and
belicfs of {hat socicty.

“Toregret I have not the thie to deal with the many other objections o
which (he Bill is open--its disturhing effeets wpon the laws of succession
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and adopltion, its destraclive  influonce upon the joint family sysiem,
cte. My friend bas tried to show that the objections which have beon
urged on these and other grounds are all cqually untenable.  1To docs
not feel any diffienlty in sweeping aside any, of the objections which have
heen raised. Tt has heen poinfed oud that the measure will eroale confusion
in the matter of succession,  That does not matier, says he.  Confusion thero
already is and his measare would not mako it worse” confounded. It has been
urged that the Bill will ereate dissensions among members of a joint family,
Let thom end it by a partition, is my [riend’s answer,  ‘That s indeed a novel
way of supporling n new picco of logislation, Nor has ho found greater
difficulty in disposing of tho ohjection that the Bill will introduce divorce into
Iindu society. It should be welcome, says the ITon’ble Member, for is there
not much to bo said in favour of it ? Now, Sir, there may be much to
bo suid in favour of it. Divorco may bo rcasonable in a particular scl of
circumstances. But when youare to judgo an inslitution, you ought in
fairness fo judge it as a whole. And the Iindu law of marringe
ought to be judged as a whole. Divorcc may havo its advantages, but the
absence of it also, I submit, has certain advantages. And I venture to think
that Hindu society has lived happily during these many thousand  yenars,
under its ‘own marriage laws, not less happily on the whole than communities
among whom divores is permitted. At prosent no doubt we have fallen low in
the scale of nations in certnin rospeets, but we have not fallen low altogothor.
And for & long time this same code of law, which has heon so 1ight.~]marwdi;v con-
domnod by & Hindu brother of mine to-day, helped the Hindu communily to
altain to and maintain u position of prosperity and power which was socond to
none in the world. Our laws ought not to be judged piccomcal. Judge them
as a wholo and then consider whether they ave not fully calculated {o promote
the well-being of tho society which follows them. Tilorc may bo something in
Hindu law which is less nccoptablo than o particular item of Muhammadan
law. There may be a third provision of Chvistian law which may Do
more acceptable than ecither, nnd vice versd. But it is not given to cach
individual follower of » faith {o introduce celecticism in the matter of
law any more than in the matter of religion ; at any rate the bulk of the
community have not yet made up their mind that it should be so. If I believe
in a particular rcligion or I choose to live as a follower of that religion, I
have to accept that religion in all its cssentinls, and the marriage laws
ore among the most cssential among the Hindus. A membor professing to
bclonﬁto o largo community is not justified in asking the Government to
amend or modify a particular provision of the law of tho community against
the wishes of the community. Today my friend asks that tho marriage
law should be alfered ; tomorrow another fricnd may come up and say that
the law of adoption should be ended ; a third day another Hindu Member
might urge that the Mubammadan law of inheritancoe should be substituted
for the Hindu in the case of daughtors, for he sces no veason why his daughtor
should not inherit in the samo way as his son. Tor overy one of these
proposals a certain amount.of support will always be forthcoming, and
yet it would undoubtedly be unfair to the communily as a whole to entertain
any such proposal against its collective wishes. It would be a vory
dangerous procedure also. And it is a matter of much satisfaction to me to
find that the Government has decided to oppose the Bill.

“ I do not think that I nced detain jthe C'ouncil any longer. But hefore
concluding I should liko to remind the Council of certain observations which
occur in the speech of the Hon'ble Alr. Stephen made in introducing the Bill
which subsequently became Act I1T of 1672, In tho course of that speech,
after explaining the naturo of Indian personal lnw, the Hon'ble Member said :

¢ It is, I think, self-cvident that it (the personal law) onght not to be changed except
in‘'extreme cases. Liaws relating to such subjecls as mariage have their 100t in the whole
history of a nation ; nor is it easy to imagine a mure {yrannieal or a more presumptuvus abuse
of superior forco than that which would ho invelved in any attempt te bring the views and

tices of one nation upon such subjects.into harmony with those of ether nations, whose
institutions and characters bave been east in a different mould.’
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“ Irocecding further the TTon’hlo Member said ;-

I should wish to act justly by the Tindus and the Hindu law, hecanao, ns I said, I
believe justice to ha the rock on which onr mla shoull be fonnded 5 and [ lnve already gliown
in what manner this grend prineipls bears on the present subject,  But guite apart from {he
question of justice, it would not please mao at all to strike an indiveet blow at the MHinda law
or religion, 1 eanmot regard it or nny of the other ereeds wwder which eongtless wultitudes of
men have lived and died, as stmply, evil. 1 shoull hie grieved at the thought that Knglial
civilisation was & Llind ageut of destruction like {ho eannon-ball sintbering {hat it mny veach
und what it reaches.’ '

*“That, 8ir, was the view of the Government of Indin when the et whieh
it is now proposed to amend was passed.  And 1 am thankful to find that the
same view is held by the Government to-day. 'The Government have carned
the gratitudo of large communities of the people hy showing that  deference
to public opinion which they have shown in deciding fo oppose (he measure,
I hope that it will not revive for a long time to come.”

The Hon'ble Mr. Mazharul Haque.: “ Sir, the fale of this Bill, a very
necessary and reasouable Dill, is sealed. The Tow'ble the Tome Member has
refused to aceept it on hehall of the Government, and, uch (0 my sarprise,
the Hen'ble the Law Member has also given his weighty support to that
refusal.  We have had the semi-official view o the ITon’ble _\I:mll\'i Shamsul
Huda, who has nlso opposed it Siv, when this Bill was introduced hy my
Hon'ble friend last Pobruary, T had the honour of giving my support to it, i
had expressed the  view that wmy sympathies were entively with tho prineiple
of the Bill. Since then an enormous amount of literature has nccumulafed
round this measure. I lave gone thvough them very cavefully, nlthough it has
been rather a tedious task, and I must say that I have o make o similar
confession. I remain unconvineed hy the nrguments of the oppononts of this
measure, Istill believe that this Bill isa very necessary Bill, and ought to
be passed. But before I proceed to discuss it in some of its details, [ shounld
liko to guard myself from one misnpprehension, and (hat s that the views
that Iam giving expression to ave my personal views, It wonld not he honest
of me to fasten them upon my community. I know that for the prosent it
docs not sharo my views and will have (o ho educated.

* 8ir, to my mind, speaking here asa Musalman (I will not trespass on the
Hindu law which I leave to others), the only question is, whether the prineiple
which is involved in this Billis permitted by the Musalman law. 1f it is
in conformity with the Musalman law, then there should be no diffieulty on
the part of the Government to aceept it.  But if it isagainst the Musalnan law,
I would be the last person to advocate its aceeptance. Let us sce what: is the
Musalman law on the point. I was rather surprised to find such an eminent
lawyer as the Hon’blo the Law Member expounding the l]n-nposlllon of law that
the marriage of a Muslim with a Ilindu is illegal under the Musalman law.
I, with the greatest vespeet to my Hon'ble friend, demur to that lln'o wosition,
Sir, my own opinion may not earry much weight in this Counceij, hut 1 have
the opinion of one of the most cminent Musalman juvists of India, whom I
believe my IMon’ble friend My. Mulwnmad Shafi will also admit to be as sueh—I
mean the Right Ion'ble Mr. Amir Al.  Indiahas not produced up to this time
among the l‘fuhn.mnmdam:-—lnu-riug serhaps the late Mr. Justice Mahmood—n
more cminent jurist than tho Right Ilon’ble gentleman.  Last February when I
was discussing the subjeet [ was giving my own interpretation of the law, and I
waa not then aware that the Right Hon’ble Mr. Amir Ali had in almost iden-
tical words expressed his opinion in hig hook on Mubammadan law.  Mind you,
this opinion was given by the Right Hon'ble gentleman nol as & politician,
but as & lawyer, ason eminent Judge of the Caleulta High Court. I ho
this Council will bear with me in reading o pussage from his book., It is
a short onc. * Buf it is & inistake to suppose that under the Musalman Jaw a
Musalman may marry a woman helonging to (he revialed faiths only, by which
aro meant Islam, Chrigtianity and Judaism,” IHeve the word ‘only ’ has heen
italicised by Mr. Justico Amir Ali himsell. ¢ Marriages nre allowed hetween
Muslims and the Abl-wl-Hawa (free thinkers), the Sahaens, Zoroustrians'
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(Mr. Dadabhoy will pleaso note that) *as well as the Jews and the Christians
A Moslem may, therofore, lawfully intermarry with & woman belonging to the
BLrahmo scet.  Nor does there scem fo he any reason why a marringe with
o Ilinda womnn whose idolairy is merely nominal and who really believes in
God should be unlawful. The Mognl Lmperows of India frequently inter-
married with. Rajpoot (Ilindn) ladies, and the isne of such unions were
regavded as legitimate and often succeeded to the Imperial throne.  What the
Muhammndan law requires isthat any such union should not lead to the
introduction of idolatry in n Muhammadan household.!  Siv, if T err, I crr in
the company of the Right Hon'ble Mr. Awir Alli, and I refuse to Tollow
others, however ceminent they may be. Thix is the real Musalman law, and
I stand hyit. When I expross tho view {hat this Bill should be passed, I
express the correct proposition of Muhammadan Jaw.

‘“ 8ir, this point being disposcd of, let mo advert {o certain objections which
have been raised agninst the measure. A friend of mine made the remark—and
this objection, I beliovy, is taken in ono of the printed papers as well—that if
really the Musalman law allows a Moslem to marry o Hindu, then there is no
need for this legislation. I reply thatpeople who raise this objection forget that
there aro two partios to the transaction of marringe. Tho Musalman law may
allow, ns it does allow, suchintermarriages ; hut the question is whether the Hindu
law allows them. The Hon'ble Pandit Molhun Malaviya, the represen-
tative of the orthodox Mindus, says that {lie ¥Mindu law does not allow them.
Tho ITon'hle Mr. Basu, the exponent of the oaapositu school of thouelt, would
not perhaps havo brought this Bill if he had heen sure that the Hindu law
allowed them. Buch being the case, I say that it is nccessary that this legislation
should proceed.

« Bir, somethiug has heen said in this Council as regards the status of the
children lborn of this intermarriage. Further, that how and by what laws of
inheritance these children will be governed. Ientircly agreo with my Hon’ble
friond Mr. Jinnah that to mo theroscems to be no diflienlty whatever on these

ints, The childron will follow thelaw of thoir fathor if they inherit from him;
they will follow tho Jaw of the mother if they inherit from her. Muslims aro
allowed to marry Christinns, they aro allowed to marry Jews, and in 1hose enses
there has heen no difficulty about inheritunce, Why should thore bo any when
they marry Hindus 7 As regards the religion of the children, they should be
allowed to follow whatever religion they like.  In these onlightened days why
should we force our religion upon any one? If they like to be llindus,
let thom be Hindus; if Muhammadans, lot them bo Muhammwadans. That
is their Dbusiness, not ours. There should he Fcrl‘cct freedom of conscience
in the choice of religion. I was rather swrprised to- hear from my friend the
Hon'ble the Law Mgomber that in tho opinion ol Siv Roland Wilson, when the
Moghal emperors took Hindu ladies as their wives, these ladies had to abjure
their veligion, and make a nominnl profersion of Moslem faith. I deny the
corroctness of this proposition, although it is based upon the high authority of
Sir Roland Wilson. }.[ Sir Roland had read the great historics written in the
Persian langunge, ho would have known that these ITindu ladies had apart-
ments reserved to them for their devotion and worship nccording to Hindu
faith. That is o fact which history proves to the very hilt,

“8ir, there is another consideration which induces me to give my hearty
support to 1his measure. I have been thinking for along time that there is
some renson for the gencral stagnation of (he followers of Islam throughout
the world, We find that country after country is passing away from the hands
of tho Muslims—countries which were under their sway for centuries and
centurics. We find that Musalmans all over the world are standing still
and not progressing at all. Surcly there must be somo reason for this
deplorablo state of Muslim society, and I have come to the conclusion that it
ia%ecauso my community has ccased to produce libernl thinkers, {hat we have
reached the zenith of our degradation. Wo have no Abu Hanifa or Ghiazali in
our midst who could fearlessly interpret the text in a liberal spivit. Weo see
that the old rules of law, which have no bearing upon nodern life and
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wodern eivilization, arve il heing adhered 4o, Sive 0 {ime must come when
Mulumnedans in IJndin will have to revise their views about marringe Jaws.
In iy opinion their present views ave not in accovidanee with Muhammadan law,
el they wust veviee them in conformity with the true spirvit of their veligion.
There isa silenf, Jut suve and sfeady, vevolution going on in the precinots
of the zenana.  Indian ladies, Mubanadans and Tindns alike, are hoing
eucated,  and the day is coming when they will demand  their rights—rights
civen to them by God and nature hut “denied to them by wan in India.
‘that day is soon coming, and belfore it actually comes, lef them, whoover
they miay be, Musalmans or Tlindus, revise their laws of marvinge.  Young
men will meet young girls, nature will have its own way, and no law will he
able fo prevent them from contrneling marvinges according fo the dictates of
miture,  Otherwise, they will o to England and other countries where they
cann casily get themselves marvied.  That time is coming, Lot ur take it by
the Torclock and see whether we cannot mitigate its possible havdships by
the vevision of our present Jaws.

“T helieve T hgve expressed my views as honestly as 1 could, but I
nst again gud myself by saving  that these are my personal viows.
A the same fime [ do not agvee with my Hon’ble friend My, Shamsul Huda
that heeause on one pavliculae point 1 happen to disagree with my com-
munity, T wust vesign oy seat in this Couneil. 1 have an individuality
of my own, which I must preserve ot all costs, Perbaps my people will
he annoyed with me to-movow ; Lut what ol that ¥ 1 do not like to give
opportunily to people with conservative views (0 come into this Couneil
and give expression {o them We must advanee with the times. Aro we
tn o hack to tho olden times of thivteon hundred years, fourteen hundred
years, ov even two thousand or three thowsand years ngo ¥ Wo are in the
twenticth century, and we have to regulate our lives by the standard of modern
civilisation ; otherwiso wo Detter not (alk about cleetive and ropresontative
Governments. Wo arc unfit for these institutions if we stick 1o old, rusty ideas.
Sir, with these words, I strongly support my IIon’ble friend. "

The Hon’ble My. Gokhale : “Siv, after the specches of the Hon'blo the
Home Member and the Hon'ble the Law Membor, it is clear that there is no
chance of this motion being adopted by the Council. In spite of this,
however, I would like to eny a word, by way of np!;ca!, to the Government to
usk them to reconsider their position even at this last momont and let the Bill
proceed Lo the proposed Seleet Committee, It is quite true that o very large
majority of our countrymen are strongly agninst this Bill. .\t the snno time
even the strongest opponent of the Bill cannot deny that thero is a vory influential
and cnlightoned minority in support of the Bill. That heing so, I think it is
duo to the supporters of this Bill, to their position in the country and to the
interests of Indian progress which they represent, that the Government should
allow the Bill to be examined by a Select Commitico ; heeauso it is only a Beleet
Cummiltee that can properly examine a measure of this kind,  Personally, Sir,
I strongly in favour of the Bill. It is quite frue, as we lave scon from
opinions expressed both in this Cowneil and outside, that the Bill represents
ideas which are in advance of the views of the hulk of the Hindu and
Mubammadan communities to-day; hut T o quite sure that with the spread of
higher education nmong Indian women, with late marvinges coming more and
more into vogue — andd late marvinges must Jend o chotee marvinges, ¢.e., to
Free clhwoiee by the marrying partics —with these things coming, with the
dignity of individual freedom realised better nnd hetler, and last, but not least,
with the steady Lusion of difterent crecds and ditferent  races, which is
bound o take  place under  the  sleess of  our growing nationality, (o
which wy 1on'Dlo friend My Al Bmaar velerred—iu reference  which
secrus to have been misunderstood by wmy Ilon’ble Triend My, Mudbolkur
— I say, under all these influences, the day connol be far distant when a
measure  like the one before us will find its way lo the Statute-book.
dud, Sir, when that day comer, the labows ol wy How'ble friend will

1
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he duly recognised. Jor tho jpresent, however, we must admit thal
owing to the apprehensions of orthodox people that have heen arousod,
and the allitude which tho Govornment have adopted in this malter, the
passing of this Bill hecomes practically an impossibility.  Buf that docs not
mean that the oa)portlmity which has now arisen to examino the question
of nmending the law of 1872 nced be thrown away altugether. Sir, there is &
strong fecling in somo quarters that this opportunity may be utilised at least
to give relief to certain sootions of the Indian community—certain denomi-
nations—who have a real and reasonable grievance under the cxisting law,
without wounding the susceptibilitics of othor sections. To montion only one
suggestion out of soveral, if the Bill were so amended that, instead of omitting
the present negative declaration of the Act of 1872, that declaration was retained
with an allernative positive declaration added, saying that o person belonged to
ono of the Churches cnumerated, that, I think, would meet the requirements of
the Brahmo commuuity and I do not think that there would be any objection
{o this on the part of even the most orthudox peoplo. Under such a provi-
sion, a person would he ablo to come under tho Act oither by declaring that he
orshe did not profess this, that, or a third faith, or Dy saying that he or sho
was o member of this or that SBamaj or Church. I guther from what
the Hon’ble Maharaja of Burdwan and the Hon’ble Mr. Malaviyn said
to-day that they would have no objection to such an amendment. If the Select
Cominitteo is disposed to examine tho question in this spirit and find some
such way out of the diffioulty, I do not sec why that should not ho allowed by
the Council. I do not seoc, Bir, why tho whole of the Bill should bhe lost
altogether—why we should not try to save as much of it as we can.

* One morve thing. My Hon'blo friend has proposed a Seclect Commiftco
on which official Membera are in & najority. Tho question will thercfore
remain undor the conirol of the Government oven in Seloct Committee. If
my Hon'blo friend the mover of the Bill takes at any stage a lino in the
Committeo which tho Government are unable to approve, they can prevent a
favourable report being made to the Council, and oven at the last momenf
they can throw out the Bill in Oouncil. I would therefore make a strong
appeal to the Government to reconsider their decision and allow this Bill to
go to tho Select Committeé. * '

The Council adjourned to Friday, the 27th February 1912

W. H. VINCENT,
Seoretary lo the Government of Indid,
Leyislative Depariment.
OaAvLoUTTA ¢

The 8¢th March 1913.





