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Absiract of the Proceedings of the Council of the Governor General of India,

L]
-

assembled for the purpose of making Laws and Regulalions under the
provisions of the Act of Parliament 24 §& 35 Vie., cop. 67.

The Council met at Government Ilouse on Friday, the 27th February, 1885,

-

. PresENT:

His Excellency the Viceroy and Governor General of India, k.r., 6.C.B.,
€.0.M.G., G.M,8.1., G.M.LE., P.C., presiding.

His Honour the Lieutenant-Governor of Bengal, k.c.8.1,, C.LE.

Hic Excellency the Commander-in-Chief, 6.0.1., 0.L.E.

The Hon'ble J. Gibbs, ¢.8.1., 0.1.E.

Lieutenant-General the Hon'ble T. F. Wilson, 0.3., 0.1.E.

The Hon’ble O. P. Ilbert, c.1.E.

The Hon’ble Bir 8. . Bayley, x.0.5.1, 0.1L.E.

The Hon'ble T. C. Hope, 0.8.1,, 0.1.E.

The Hon'ble Bir A. Colvin, x.0.M.6., C.LE.

The Hon'ble T. M. Gibbon, c.L.x.

The Hon’ble R. Miller.

The Hon'ble Amir Alf.

The Hon’ble W. W. Hunter, LL.D., C.8.1., C.LE.

The Hon’ble H. J. Reynolds.

The Hon'ble Rao Saheb Vishvanatha Narayan Mandlik, c.s.1.

The Hon’ble Pedri Mohan Mukerji.

The Hon’ble H. 8t.A. Goodrich.

The Hon’ble G. H. P. Evans.

The Hon’ble Mahérdjf Luchmessur Singh, Bshédur, of Durbbunga.

The Hon'ble J. W. Quinton.

LAND ACQUISITION (MINES) BILL, 1885.
THes Hon'ble Mr. HoPx introduced the Bill to provide for cases in which

mines and minerals are situate under lands which it is desired to acquire uander
the Land Acquisition Act, 1870, and moved that it be referred to a Select Com-
mittee consisting of the Hon'ble Mr. Ilbert, Bir Stouart Bayley and the mover,

A
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He said :—* Considering the other important buginess which is before us on
the present occasion, I think my colleagues will. probably consider it sufficient
if I refer them to the Statement of Objects and Reasons for a detailed explana-
tion of the provisions which the Bill contains, without detaining the Council
for the purpose of going into the various points in detail.” '

-

The motion was put and agreed to.

The Hon'ble Mz. Hopr also moved that the Bill and Statement of Objects
and Reasons be published in the local official Gazettes in English, and in such
other languages as the Local Governments think fit.

The motion was put and agreed to. *

INDIAN BEOUBITIEB BILL, 1885

The Hon’ble Bre A. Corvix, moved for leave to introduce a Bill to amend

the law relating to Government securities. e said :—* The main object of
-the Bill is to legalise and conform the law to the practice obtaining in
England, and actually existing in the Indian Public Debt Offices, both befora
and after the passing of the Indian Oontmqt Act, which recognises the

right to sue, in cases where our securities are held jointly, by one or
more survivors in the event of the decease of one or.other of the original
holders. Doubts have been raised as to whether this practice was in confor-

mity with the provisiona of section 46 of the Indian Contract Act. To remove

those doubts this measure is about to be brought forward. Advantage will

be taken of the occasion to introduce provisions enabling Government

officers holding Government securities for public purposes to endorse as such,

and not as individuals, the securities they may hold, and to have securities

similarly endorsed to them; and, finally, advantage will be taken of this

opportunity to conform the provisions of the law to the existing practice as to the

issue of fresh -securities in place of those which, from being overladen with

endorsements, can no longer be conveniently endorsed; and also as to the

renewal of lost or destroyed securities, provision being made for the protection

of the Government against claims preferred to the seonnhea in place of
which renewed securities have heen issued.”

The motion was put and agreed to.

.

BENGAL TENANCY BILL

The Hon’ble 812 SrauART BAYLEY moved that the Reports of the Be.loot
. Oommittes on the Bill to amend and consolidate certain enactments relating
to the law of Landlord and Tenant within the territories under the administra-
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tion of the Lieutenant-Governor of Bengal be taken into consideration. He
said :—

““ In moving that the Report of the Sclect Committee be taken into consider-  QBJECT OF
ation, I do not propose to go behind what passed at the second reading of the Bill. SPEECH.
Sych questions ns whether legislation was necessary ot all, and whether R
legislation was barred by the terms of the Permanent Scttlemont, I consider
to have been then decided, after sufficiently exhaustive discussion, and I, at
least, shall not re-open them. What I propose to dois to review the work of To review the work
the Select Committee ; to show the nature and the reasons of the principal °f Beleot Committee.
alterations they have made, and how far the Bill, as altered, is likely to succeed
in securing those results which, in imposing on us our lnborious and absorb-
ing task, the Legislative Council had in view.

« Before doing this, however, I may be permiited to say a fcw words as to Qonstitution of the

tha constitution and labours of the Committee. It was particularly strong Qommittes
in numbers, consisting of more than one-half of all tho members of the Council,
It comprised the selected rcpresentative of the Bengal samindirs, and though
tae death of our lJamented collcague Rai Kristodas Pal Bahiadur in tho middle
of our discussions was & gricvous loss to them, and indced to all of us, yet
their interests could hardly have found a better represcntative thanm in his suc-
cessor, who with inflexible constancy and even a more perfect knowledge of detail
than his predecessor, contested every inch of ground, and displayed o temper
and ability which showed how wisely the British Indinn Association had
made their selection. The zemindars of Bebar were specinlly rcpresented, so
also were the planters. Several of our members are of the legal profession, and
in the course of that profession had acquired an intimate . knowledge of the
problems with which we had to dcal. As will be scen from tho published
minutes attached to the Report, the cause of the miyats had tho advantage
of the most powerful and most sympathetic advocacy, Nor wero wo deficient in
the light that comes from a knowledge of the working of cognato systems in
other provinces, and wo had a further advantage in thoe assistunce which a long
experience in the task of comparing and tsbulating the statistics of all tho
provinces of this vast empire enabled onc of our members to extend to us,

“ The Commilttee sat 85 times last session, and 28 this scasion, cach meeting Work of the
lasting generally 8} hours. Tle correspondence they had: to study fills a e
shelf some 8} feet in length, and, whatever charge may be brought agninst
them, ‘that of want of industry is certainly not sustainable. I make these
remarks not merely that I may take this opportunity of expressing the thauks
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of the Government of India to the Committoc for their unwearying labours
and the great assistance they have given, but also in order to show to the Coun-
¢il that in a Committee so constituted the decisions of the majority may
bo accepted as at least primd fucie likely to be sound, and as certainly the

result of an impartial and most earnest desire to do justice in the clash of
conflicting interests. ’

“In what I have now to say I shall follow, as far as may be, the order of
subjects as they come in the ¥inal Report of the Select Committee, though I
must take you back by reference occasionnlly both to the Intermedinte Report
and to the Statement of Objocts and Reasons which explained the original
provisions of the Bill. And in this order the first peint I have to notice
isin regard to the definition of “estate” and * proprietor”. It will be obscrved
that the main alteration we have made is to add 1o the definition of *estate”
words cxpressly including Government khas mehals, and unregistered lakhi-
raj lands, and we have omitted o proviso that appeared in Bill No. II. The in-
scrtion of the unregistored revenue-freo lands is intended to mect a real omis-
sion in the first draft of the- Bill. The insertion of Government estates is
intended to clear up a singular misapprehension a8 tfo its being the intention
of Government to cxclude its own estates from the operation of the Bill—a
misapprebension which, though entirely erroneous, has given rise to & good deal
of criticism on our good faith.

“The original definition made the Bill apply to all land entered in any of the
general registers of Government, and if any one will turn to scotion II, clause
V (Vol. 1, page 187) of the Bengal Board’s Rules they will sce that all khas
mchale and raiyatwari tracts, all lands even temporarily occupied by Govern-
ment for publio purposes, and all waste and other lands not asscssed to revenue
have to bo entered in these registers. It is difficult to understand how any
ono should suppose in these circumstances that it was the intention of Govern.
ment to exempt their own cstates. I ean only suppose that the proviso which
appeared in Bill No. II, referring to certain Government taluks, was not fully
understood. That proviso had reference to some nosbad taluks in the Chitta-
gong district, which, though for revenue purposes treated as tenures were for
convenience sake entered in the register of estates, and it was in order to

prevent a wrong deduction ns to the nature of these tenures being founded on
the fact that they were entered in the estato register that a late member of the
Bengul Board of Revenue asked for the insertion of the proviso. For the
purposcs of this Bill it was not wanted, and it has accordingly been struck out,
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but I repeat emphatically that it was never the intention of Government {o
exempt its own estafes from the substantive provisions of this Bill, aud out of
abounding caution we have inserted words which can leave vo doubt on this
point.

S w Coming now to the chapter headed Classes of Tenants, we have, as stated Umb‘zf '—;:“"“
in the Intermcdiate Report of the Committee, attempted to describe rather than defined. '

to define the various classes. It was urged upon us very strongly by AMre

Dampier, that the most serious practical difficulty arose from the impossibility

of deciding whether 8 man was a tenure-holder or a raiyat, and that it was

necessary to give the Courts and Settlement Officers some assistance in coming

to a decision, even drawing, if necessary, an arbitrary line founded on the extent

of the holding, and we have accordingly provided that where Jocal custom was

nét sufficiently clear upon the point the Courts should look to whether the

land was originally taken for the purpose of direct cultivation by the holder mlmn%l;lﬁ u
or for the purpose of indirect cultivation by settling miyats on it, and that, the test.

further to assist the Courts in coming to a decision, there should always be a

presumption that a tenancy of 100 bighas was a tenure and not a raiyati holding. Presumption from
The presumption of course is based on the fact that nowhere in Bengal does 100 big

a man take such a large holding as 100 bighas with the object of cultivating

more than a small portion of it himself, and the general opinion of tho officers

consulted is that the standard sclected is a perfectly safe one.

*In Bill No. II, the presumption was made conditional on the person haring oudim s to
actunlly sublet a portion of his holding, but it seemed to the majority of the ow itted " * Porties
Committee that, if the presumiption nrising out of the size of the holding has
any validity at all with refereuce to the object of the inilial taking, the ques-
tion of whetler an acre or two is subsequently at a particular time sublet, is
quite irrelevant. Of course if a large portion or the whole of it is sublet, this
fact affords an indication of the original object of the holder which the Court
would take into consideration, but it seemed wiscr not to clog the presumption,
by making it depend on the sublease of an arbitrarily tixed proportion of the
holding—a proportion which would, in practice, be very difficult to prove, and
we have therefore left it to depend entirely on the size of the holding.

* In the chapter on tenure-holders we have left the substantive position of Teasre.holdere. o e
the tenure-holder as regards his liability to enbancement unchanged. We uavhanged
. have howerer somewhat modified the provisions of the original Bill relating to
limitations on enhancement, and to registration on transfer.  Under the origin.
al Bill the Courts, if granting enhancomeut agaiust a tenurc holder, were
. ]
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bound to leave him mnot less than 10 per cent. and not more than 30 per cent.
of hisnet rental. The minimum was subject tosome alteration in the case of
improvements made by the tenure-holder.  The enhanced rent was also not to
he more than double the previous rent, and was not to be again enhanceable
for & period of ten years. "

“TWe have thought it exvedient to refain the provision which says that the
tenure-hoider shall not be left with less than 10 per cent. of his net profits. But
we have omitted the restriction which limited him to 30 per cent. of those
profits, and on the other hand we no longer confine the enhanced rent to a
sum equal to double the old rent.

1t seemed to us expedient to leave to the Courts a wider scope for discre-
tion in both directions, In laying down a maxiwum,there is a danger of what
is interded as a final limit being adopted as an equitable standard laid down by
the legislature, and thus becoming the general rule, and we were unwilling
to offer to the Courts any inducement to take a royal road to a decision instead
of giving the fullest consideration to what would bo fair and equitable under
the circumstances. We have now directed them to have regard not only to
the iniproverents of the tenure-hiolder, hut to the circuwstances surrounding
the original leasc, such ns whether it was a reclamation lease, whether it was
given iu consideration of a bonus, and the like, and then to scttle a fair and
equitable rent, and we have extended the term for which the enhanced rent

is to be fixed, both in the case of tenure-holders ond for occupancy raiyats
from 10 to 15 yenrs,

“In regard to rc;;istru.tion on transfer of tenures, this is what the Select
Committee report :—

* We have, in scotions 12 to 16 of the Bill, so far altered the systern of the registration of

tranalers of, and ions to, jwr t tenures as to provide merely for enalliag the land-
lurd to register such trausfers inatead of compelling bim to do so.

* The Bill, in its previous stages, provided for a compulsory system of registration by the
landlord, This, it was ubjected, would not work satisfacturily, eapecinlly as the lundlords of
muny tenure-hollurs are puor and ignorant persons, huving uo regular otfice, and no means of
sstallishing oue or maiutsining a suitable register. At the same tine it wos poiuted out that
the estdlli-linent of au otficinl registry woild oconfer a great benvfit on all concerued, and
sapecially on the londlords, who might, il such a registry were extublished, he allowed to real-

ise their reots Ly the provess of summury sale which is now availuble ouly in the case of &
limited clase of tenures.

€A Bill for the establisbment of an official registry is at this moment before the Bengal
Legislative Council, and the object we Lare set bufore curselves in re-casting the portion of



BENGAL TENANCY. 87
1885.] [Sir 8. Buyley.) -

our Bill now undor consideration, has been to frame its provisions in such a manner as to srcura
to the Collector, who will be the officer cntrusted with the preparation and maintensnoe of the
official reyrister, early and securnte informatiou of ull transfers aud sncevssions whiok nuy from
time Lo time take place,

= ' We have not overlooked the fact that the substitation of official registration for regis-
tration in the Jandlord’s eherista, would deprive tho luudlonds of the fees which it was propeard
to allow them under the Bill as origiually framed, and which, it is belioved, they comwonly
realize at present, though iu most cases without any warrant of law. We think that the fees
prescribed by the Bill in its earlier stagesmay well be paid to the landlond, even though he is
to be relieved of the duty of registrution.

‘ The provisions we Im\ra inserted in the Bill in order to give effect to these viows are as
follows :—

¢ First,. as "regnrds volintary translers (scction 12), the simplest plan hos appeared to us
to bé ta.reqiiire thut every such transfer shall be rogisiered under the ordinary law relsting to
thy registration of assnrances. 1t is undervivod ghat the Local Guvernment will make sll
arraugoments reguisite for fucilitating the regutmn of such transfers. The partivs applying
for registration will be required to pay to the registoring officer " the landlord’s fee
and. s process-fee for the service of notice oo ‘the landlord. When the registration hes
béen completed, the registering oflicer will furward to the Colleotor the landlurd’s fee mnd
s notice of the tranaler containing all veco-sary particulurs, and the Collector will thore-
upon cause the landlonl's foe to Le puid to the landlord and the notice to be served upon
bim, at the same time taking any such steps us may be prescribed by the messure now pend-
ing before the Bengal-Legivlative Council for the entry of the transfer in his oficiul regis-
ter.’

% We have made similar provisions for securing notice being given to the
landlord in cases of sale for an ordinary dooree and of sucocssion. In ocase of

sale for arrears of rent there is no necossity for such notioe. .

“]1 come now to what I look upon as tho most important part of the Bill— Oocupsney-ratysts,
Chapter V, which deals with occupancy rights, and on this subject I fear I
shall have to ask your attention atsome length. The main points are (1)
Who is to have the occupancy-right ? (2) What are to be the incidents of that
right ? (8) What rules shall regulate enhancement of the ocoupancy-miyat's
rent P

“ A very full discussion of the first quesfion will be found at pages 5 and ‘-2‘6'."‘“" of the
6 of the Statement of Objects and Reasons, the gist of which is summed™
up in the statement that the Bill as introduced in Council makes *the nequisi-
tion of the status of the khudkasht, or as bo is termed in the Bill the
gettled, raiyat, depend not on the holding of one and the same plot of land
for 13 yedrs, but on the holding of any raiyati land (whother the same or
not does not matter) in the same village or estate for a period of 13 yoars
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whether before or after the passing of this Act.’ That isto say, the Bill

originally proposed to continue all occupancy rights already acquired; to

Prosumption of sta- define as above the status ol n settled raiyat, and to provide that the settled
. raiyat of a village or estate as thus defined should have occupancy rights in
all lands which -he might legnlly occupy in that village or estate. Bil

No. IT went a step further. The discussion in Council two years ago brought

out the fact that whatever might have been the effect of Act X of 1850 as

to the legal acquisition of occupancy rights, it was, in practice, exceedingly

difficult to prove those rights. The proportion of persons having acquired

occupancy rights was estimated at from 90 to 70 per cent. of all the raiyats

in the country, but unfortunately, as was said in the couise of the discussion,

those rights were ‘moral’ rights, and it was a matter of extreme difficulty

for the individual raiyat to enforce in his own case by legal proof the rights

which were gencrally admitted to have accrued to the rniyut in the abstraet.

Acting on this view, the Select Committee introduced into Bill No. IT the

presumption which will now be found at section 20 (7) of the Bill before the

Council. The presumption runs as follows: * When it is proved or ndmitted

that a person holds any land as a raiyat, it shall, as between him and the

landlord under whom he holds the land, be presumed for the purposes oi

this section, until the contrary is proved or admitted, that he has for 12 year:

continuously held that land or some part of it as a raiyat.’ The Committee

justified it ns warranted by the cxisting state of things in ihe Lower Prov-

inces, and because, whilo the presumption tends to simplify litigation, it is

Flimioation ofthe 006 Which the landlord can have no difficulty in rebutting where it does not
words “oresiate™ 510 pood. This presumption the Committee desire to maintain, and the
only change they have introdueed during their late session in this part of the

Bill is the climination of the words ‘or estate,’ thus limiting the right to

the village in which- the raiyat cultivates. As this decision of the Com-

mittee bas been very forcibly attacked by 1lis ITonour the Licutenant-Governor

and some other members of the Committee, it is right that I should explain

to the Council the reasons which led e, as representing the Government of
India, to vote with the mujority on this oceasion.

::}::‘Gm by the *The inconveniences attending the retention of * the estate’ in the defini-
© tion of settled raiyat was touched on in the Select Committee's Preliminary

Report of last year, and the point was one of those refeired by the Bengal

Government for tho opinion of its officers. Tho great majority of those officers

wero against the retention of the words. This fact will be found in the 28rd

paragraph of the Bengal Government's letter of the 135th Sceptember last,
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where also are given the reasons which led 1lis Honour the Licutenaui-Gov-
ernor to dissent from the opinion of that majority, and to insist on the exten-
sion of the status of settled raivat to the estate as well as fo the village,

“I have no dquht that in the course of the debate Iis Honour will do full
justice to the arguments which arc there so ubly stated; hat, put very briefly,
they arc these:—

“The expediency, he nrges, of giving stability to the raiyat’s ]muhm: is Reasona urged by tloj
admitted on all hands. Now 94 per cent. of the miyats are o poor that they rorr%tluﬁno:';?ﬁ?nm
cannot possibly cultivate land at any distance from theiv homes, or, in other *°™* !
words, hold land away from their own village. On the other hand, if a man
can get his landlotd to give him a holding in another village (and it is ouly
with his lapdlord’s consent that he can obtain it), then it mny be presumed
that the landlord knows his man, and there is no sort of reason why he shonld
not have the same stability of position in regard to his new Jand as he had in

his old land, “

“Now, if this were all that the definition involves, it would be diffieult to
contest the Lieutenant-Governor's position, and I fur one would very willingly
accept it; but the word ‘estate’ really involves quite n different set of con-
siderations from these. An ‘estate’is, so far ns this argument is concerned,

an administrative fletion.

“It is simply the aren registered in our books wnder one number, and Objeotivas to reten-
liable to be sold as a single unit in case of arrenrs of revenue being uvpaid. ontae®
For rent purpotes it Las no meaning. Itisnot all the area owned by a landlord,
for a landlord moy have many estates. It is not the possession of a single
landlord, for it may be divided among numecrous sharcliolders. It may be part
of a village, or it may be 100 villoges. It may be the property of one man, or
the property of 100 men. It%nay he mnnaged direct by the Jandlord or in-
directly by & number of agents, or it may, as in the case of the Durdwan ‘Réjd’s
estates, be let out into innumerable pains or permanent tenures (1hese tenure-
holders subdividing it again), and in these circumstances what is ouo estate in
the Collector’s books becomes, for reut purposes, several hundred different
estates, the immeodinte owners or manngers of which hiave no concern with one
another, can see nothing of each other's books, and know nothing of each
other's raiyats. The Burdwan estate is of course an exceptional instance from
its sise, but to a smaller extent the same thing happens all over the country,

" and it is on this point that the objection is most difficult to meet. The effect
¢
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would be to say that a man having once acquired occupancy-rights in any part
of an estate should retain those rights with respect to any land which he may
in any way acquire in any other part of the estate. Now, an estate, as I have
shown, may be, aud frequently is, subdivided among numercus tenure-holders
or numerous managers. Any of thesc men may perhaps be able to say if any
particular person has settled rights in his own particular tenure, but hé
cannot possibly know this in regard to the other tenures of the estate. Ie
may let & man into his village as a non-occupancy raiyat, and the latter
can immediately turn round and say that having acquired occupancy-rights
in o village twenty miles away belonging to another tenure-holder, he
claims to have thema also in his new land. Clearly the Lieutenant.
Governor’s argument, deduced from the landlord’s ability to know the
character of his own raiyats, does not apply to cases of this cluss, and from
Danger of shifting  this point of view his position is not an easy one to defend. The only reasen
examined. " for retnining the word ‘ estate’ in the definition is to prevent & landlord from
shiftiog his raiyat’s holding from one village to another within his estate
and so breaking down the occupancy-right. Now to this argument the
Lieutenant.Governor himsclf supplics the answer: Ile urges that 93 per
cent. of the raiyats are so poor that they cannot hold land away from their own
residence. This, if it shows that the danger to the Jandlord would not be great
from retaining the word ‘cstate’, also shows that the possibility of shifting
raiyats, except within reach of their residenco, is cqually limited. The ad-
vantage to the raiyats of carrying with them the occupancy-right from ome
village to another within the same estate is very small, for it is shown that
05 por cent. of thew are not in u position to take advantage of it, and the
only raiyats who could take advantage of it, are those who have abandoned
their own village, and its application in their case would be o misuse of the
power and contrary to the proposed intention of the Bill.

* It is possible, no donbt, that shifting may dcur in exceptional instances,
where a landlord has several villages in his own dircct management within
reach of the cultivator's residence, and where ho is powerful enough. But
in the case of o very powerful landlord, strong enough to do this and deter-
-mined to break down the occupancy-right, I am gfraid he will always find some
door open, and it must be remermbered that not only is the number of land-
lords who are in a position to do this very small, but also the number of
tenants to whom the process can be applied is small also.

1 suppose that, when the Bill becomes lnw, ninc-tenths of the tenants
will have secure occupanoy-rights in the land they cultivate, and of the re.
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maining tenth it is but an infinitesimal poﬂion that can be exposed to the
danger above explained.

“On the other hand, as long as we confine the accrual of occupancy-rights Advantage of . i
to the village, we have aun absolutely unassailable position. The l&m!ka:&t&l.udhigt rhhu %
maiyat’s rights in the village aro independent of thoso of the rent.receiver,
and it matters not among how many estates the village may be divided. The
raiyat is a khudkasht raiyat of that village, and has by custom, as well as by
old law, n right of occupancy in any land he may cultivate in that village
without reference to whom he pays his rent; but when once with the object
of stopping gaps we take up more ground and apply the same rulo to the
estate, our position is no longer defensible. Not only is the theory new and
unsupported by prescription or scutiment, it is open to a variety of prac.
tical objettions, and by taking extreme inslances it can e made to appear
hopdlessly ridiculous. Looking, as I do, upon tho danger involved to the
miyats on the ome hand, by omitting ‘estate,’ and to the zaminddrs on
the other, by including it as for the most part of exceedingly small importance,

I greatly prefer, for the above reasons, to omit it. I do not think any inter-

medinte device, such as that of limiting the ‘cstate’ to so much of it as htﬂhﬂ.ﬂl“'d"lt‘m
comprised in onc pargana, or in one permancnt fenure, or hy extending i
the village to an artificial arca within a fixed radius, would be found to

work satisfactorily, and none of these suggestions wholly commended them-

selves to the Committee. I con only repeat my conviction that, though the

danger of raiyats being shifted from one village to another within an estate

is not wholly imaginary, it is not a serious danger, and that the provisions

in the Bill, supplemented os they are by a working presumption, will suffi.

ciently sccure nine-tenths of the miyats in their just right.

« Turning now to the meu.leuts attached totho n[.lut of occupancy, it will ‘lnm:‘? ?:’ ;::
be secn that we have made a most important change in regard to one of these
incidents—transferability. Iustead of legalising it and regulating it by law, Trensfersbitiry.
we have left it everywhere to custom. This chango was too imnportant to be
made at the direct instanco of the Select Committee. 1t has the approval
and. sanction of His Excellency the Viceroy in Council. I am at liberty Lo stato
that 1 pm.nlly adhiere to the opinion 1 expreseed in the fint debate, to the
effect that both in Bengal and Behar the custom has taken such decp root that
itis desirable to legulise and regulate it, and that in both provinces this
course would, in tho long run if not in the immodiate future, bo attended gy’ ows mmu*

" by beneficial results both to the cultivators, and to the productivencss of the
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country, and so far I sincercly regret the decision arrived at. But I am
bound to admit, apart from the arguments divected against the principle of
travsforability,—arguments fonnded on injury to the landlord, expropriation
of the raiyat, and rack-renting of the actual cultivator,—I am bound to
admit that the Committee found immense difficulty in devising any practical
scheme of pre-emption, any satisfactory safeguard against the dreaded money>
lender, any cquitable method of sccuring to the landlord the fec which
he now gets in some parts of the eountry, without injuring the raiyats of
other paris whero they habitually transfer without payment of a fee, and that
in view of these difficulties there is something to be said for leaving the
custom to strengthen itself, and crystallise into a shape which may hereafter
render its regulation less difficult than it is at present. We have, moreover,
made it clear that where the custom of transfer witl:out the landlord’s
consent has grown up, it is not the intention of the legislature in any way
to interfere with it. In all other respects we leave transfer alone, and the
Council will mot have to consider the schemes of pre-emption, registration,
and landlord’s fees, which oceupied so much of the time and attention of the

“Committce.

“Thile we have dealt thus with transfer, we have not felt it i)ossible to
interfere with the long-established right of sub-letting.

“The existence of this right is admitted in section 6 of Act X of 1850, and
the authorities consulted have almost unanimously declared that it is impossi-
ble now to interfere with it. Aloreover, if the tendency to alienate, by way of
transfer, is not allowed free play, it must, following the line of least resistance,
force an outlet in sub-letting.

*To check this tendency, or nt least to nullify its cvil effects, was the
intention of the provisions inserted as section 37 of our Intermediate Bill No. II.

- The scheme is explained fully in paragraph 27 of our Preliminary Report of last

vear. The main point of it was that an occupancy raiyat, who sub-lets more
than half his holding, should be decmed to be a tenure-holder, and thus his
sub-raiyats should be in a position to acquire rights of occupancy. DBut it was
felt that this would envelope all rent-litigation in such clouds of uncertainty that
it could only be permitted to take effect on the tenure being registered, and on
this difficulty the wholescheme was wrecked. It was thie very general opinion
of the officors consulted, that in such cases registration would never be spon-
taneounsly sought for, and could not Lo enforced, and in view of the general
objection taken to it on this score it was withdrawn. All that we have felt
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ourselves able to do in this dircction is {o provide in a subsequent partion

of the Bill (section 83), that a sub-leasc, given without the landlord’s consent, Protection now givex.
shall not be valid agaiust him unless registered, and that no sub-leasc for a

‘term of more than nire years shall he registered.  To such sub-lenses we

hgve given some protection which I shall refer to hereafter, but if it is really 1o artompt by legs
désirable to check sub-letting, about which I am personally very doubtful, it fation.

lwill certainly not be done by leaving the sub-lessee defenceless against his

cssor.

“The next branch of this subject is a5 to the rules that should mgulate ganancemont of an
enhancement of an occupancy-raiyat’s rent, and in this we bave made some im. SESUPauay-raiyat's
portant alterations. . Dealing, first, with cnbancement hy private contract, it By private contract,
will be observed that scction 39 of the original Bill provided that such con.
tragts should omly be valid after being approved and registered by a revenuc. As frst proposed
officer, and the revenuc-officer was not to accept any such contvacts if the
cnhanced rent wag more than 6 annas in the rupee above the old rent (these
figures were put in tentatively), or more than onc-fifth of the gross produce.

‘It was at an early stage obvious to the Committee that, even if tho gross- gross-produce lmit
produce limit was accepted as applicable to enhancements made by a Court, it
was inapplicable as a test precedent to the registration of a contract.

*“It would have meant that in every case before o contract could be registered, roappiicable to con-

an exceedingly complex judicinl enquiry should take place—an enquiry, too, in
whioh the Revenuc-officer would be practically powerless, us tho only evidenco
available would be that of the two partics, who were ex Aypothesi in agrcoment
as to the terms. The approval of the Revenuc-officer, though, if cqnfined to
the form of the contract, strictly in accordance with the conditions of the Per-
manent Scttlement, was felt, when cxtended so as to cover the question of the
fairness of the conditions, to lcave too wide a diseretion to tho Revenue-officer—
a discretion, moreover, which, for the reasons above given, he would in practioo
be powerless to exercise.

*“The registering officer will now, under the amended section, mercly have to Approval of the regus

see that the agreement is not contrary to the express stipulations of the contract 155gar required.
sections of the Bill, and that the raiyat understands it and is willing to enter in
to it.
“The Committee have, howerer, it will be seen, reduced the fractional limit prectional limits
.within ‘which enhancements can be made by contract to two aanas in the rupee, **2*1ered-
About this clausc thero was great diffcrenoce of opinion in the Committee.
»
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“On the one hand the objectors urge that it is useless putting in any such
limitations at all, asif the raiyat agrees to pay the enhanced rent he will not
care what the deed recites as to the amount of the previous rent, and while it
will cause very serious embarrassment to scrupulous landlords, it will in no way
serve as o check on the unscrupulous among them. It isalso urged that any
such check will force a landlord who wishes to enhance to take his raiyat in
cach case into Court, and then to demand more than le would otherwise be
willing to accept—a process which is admittedly full of injury to the raiyat ; that
whercas if the landlord gets a decree for a sum more than two annas in the
rupee on a test-case, instead of Leing able, as now, to make contracts on the
same terms with his other raiyats, he will hereafter have to bring them
one and all individunlly by separate suit into Court to confess judgment, and
will thus obtain tho same result only by a process far more expensive and far
more demoralising to the raiyat. Another objection is that it altogether fails to
meet the case of raiyats who are allowed to cultivate at specially low rents
on condition of growing indigo or other special crop—a condition frequently
used both by Government and by indigo-planters, When this condition
comes to an end, there is no menns of voluntavily adjusting the rent to the
altered circumstances. 'The force of thesc arguments cannot be denied.
On the other hand it is urged that 12} per cent. (a fraction which
allows of the rent being enbanced hy 235 per cent. every 80 years, by 100 per
cent. in less than 90 years), is as much as a modcerate landlord would ever be
likely to ask as an addition to the remt; that it is quite reasonalle, if the
landlord wants a larger enhancement than this, to send him to the Courts for
it, where he can prove its reasonablencss; that the scheme encournges moderate
enhancements, and discournges any large enhancements; that in some parts of
the country, and precisely in thoso parts where the raiyats are least able to
protect themselves, and most likely to agree, under pressure, to any terms
which their landlords may imposc, the rents are already so high that no suffi-
cient margin for subsistence is left to the raiyat, and o single bad scason suffi-
ces to brenk him down; and conmsequently that, in the abscnce of the checks
which the Committes have removed from enlhancement by the Courts, it is
imperatively necessary for the very existence of the raiyat that enhancement
by contract should be restricted within comparatively narrow limits. It is for
the Council to say which of these views should prevail: for myself, I feel
very strongly the neocessity of some such check as the Bengal Government
urge in regard to the over-rented parts of Behar, and whatever doubts there
may be as to the efliciency in practice of this particular check, no competent *
observer can doubt the reality of the danger at which it is aimed.
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“We have inserled a section exempting from these conditions enhance- Rxooption in the “f
ments made bond fide on the ground of landlords’ improvements, because we provements.
look upon such cnhancements in the light of interest on the capital expended,

and we desiro to eucourage improvements.

*  “One point remains under this head. We have, in order tolesson the Poriod during whic
harassment caused by frequent enhancements, provided that tho enhanced reat, m:}““‘d to:
whether under contract or under deeree of Court, should run for 15 years. This
is an extension of the term (10 years) originally proposed by the Rent Cow-
wittee, but it is only half of that (30 years) recommended by the Famine Com.
mittce. It is u very substantial boon to the raiyat, but is, we consider, perfectly
just and nccmary

- ".Cotning now to enhancements by decres of Court, we have to consider the gangncement in
grounds on which enhancement can be demanded, and the considerations by Gewrt

which the Court should be guided in granting it.

“Under the Billas first introduced, the great regulator of enbancements
was intended to be tho tablo-of-rates. This scheme, as I shall hereafter have
to explain, has been eliminated from the Bill. Where a table-of-rates was not
in force, the Bill provided for enhancement on the following grounds :—

(1) the prevailing rate ; Thres grounds.
(2) incrense of productive powers of the land ;
(8) increasc in average prices of produce,

* Of theso, the prevailing rate remains in a alightly oltered form.  Increase
in the productive powers has been subdivided into the two efficicnt causes
whioh alone can bring it about so as to justify in our opinion the enhance.
ment of rent. All other cases scem to resolve themsclves into cases, such as .
railways or canals, in which the landlord will got bis enhancement by improve. .
ment of prioes, or clse into improvoments effected by Governmont or by the
raiyat. In these cases we do not see any just ground for enhancement. The
two clements remaining are fluvial action and landlords' improvemecats, and
these two are maintained as grounds on which a landlord candemand an en-
bancement. The third of the old grounds—increase of prices '—has becn
retained and rendered, in my opinion, an exceedingly valuable instrument in
the landlord’s hands for obtaining an cquitable increase of rent.
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“To avoid misapprchension, I may mention here that increase of area is
treated scparately, as we do not consider that increased rent demanded on this
ground is, properly speaking, an ‘ enhancement’.

“ (roing back, then, to the first of these grounds of enhancement, it will be
scen from the dissents that we have been vebemently urged to get rid of the
prevailing rate altogether as a ground of enhancement. This was first moved
by the Bengal Government in Committee last year and was not acecpted. 1t
was then referred for the opinion of the local officers, and the outcome of that
reference was to show a very even halance belween those who were in favour
of abandoning it and those who werc in favour of retaining it in such a form as
to safeguard it from abuse. Tho reasons which led the Lieutenant-Governor to
desive its abandonment are very forcibly explained in parngraph 40 (pages 26
to 28) of bLis letter of the 15th Beptember, Very briefly summarised they
are as follows. By the Iermanent Settlement a raiyat’s rent might, as o rule,
be brought up to 1ho pargana ratc. The theory of the pargana rate was that
it was a fixed and ascértainable entity, and this was in many parts of the
country no doubt the fact. Where there was such o rate authoritatively
established, it was fair, and was part of the old right of the State landlord, that
the raiyat, when not protected by patta, should pay according to that rate.

But the cstablished pargana rate disappeared, and there is now no prevailing
rate. .

“The landlords bave been accustomed to take what they can get ; rents are
as often us not fixed in a lump sum on the holding and not differentiated ac-
cording to the rarious qualitics of the soil.

“*In the abscnce of a real prevailing rate, the Courts have to take the aver-
age of tho most prevalent rates in the vieinity. This mcans that A’s rent is to
be enhanced because B and C, being in debt, or otherwise at their landlords’
mercy, have agreed, or pretended to agree, to pay cohaneed rates. There is
ample evidence that, apart from the natural effect of such competition-rents
as have replaced customary-rents, bogus-rents are fabricated and kept on the
jamabandis with a direct viow to bring up the standard of the prevailing rate.
Proposals have been made to cxclude from consideration in determining the
prevailing rate the effect of recent initial or competititive rents, but in the long
run this would be impossible, and any way it does not cover the whole ground.
These considerations led the Lieutenant-Governor to propose the absolute aban-
donment of the section, cxcept where a provailing rate is established by a

. Bettlement.officer under Chapter X. The question was very fully discussed in



BEXGAL TENANCY. 47
1883.] _ [Sir 8. Boyley]

Committee, and the result is given in paragraph 20 of our Report, which runs as
follows :—

‘20, We were unable to accepl the proposnl (IX) to nbolish the pravailing rate as a Rossons which

ground of evhancement, inasmuch ns this hus, in one shapo or another, heen a ground of provailed mlh llu‘
Committes fo

mlmncemmlt ever since the Permanent Settlement, and as it is the only means by which rqpaining i,
2 landlord can remedy the effects of fraud or favouritiem on the part of his ageut or [wdms

sors.  In view, however, of the daugers which are sid by competent authorities to nriee from

the artificial mauufacture of rates, und from the very wide interpretation given to the terw

“places adjacent ™, we have somewhat modified the terms of the section, have limited enhnuce-,

ment to the rate ascertuined to be the prevailing rate in Zde villige, nnd have required that

this rate should be determined with reference to the rates actually puid duringa period of

not less than threo years Lefore the institution of the suit.’

“I may bave thore tosay on this subject when specific amendments are ModiBieations in
propom[ but for the present I will only obacrve that I Lelieve in the amended ™*
Section we have accurately retained the existing substantive law as interpreted
by the Courts, and have only introduced the nccessary safeguands above ex-
plained; we lave, however, added a qualifying clouse which would onable
the raiyat to plead any sufficient reason there may be for his Leing allowed to
hold on at a lower rate, bave limited enhancement to those cuses where the
difference between the rniyat's mte and the prevailing rate is substantial so as to
prevent the scction being used for purposes of harassment, and lhavo indicated
that where a local enquiry is mecessary to sscertain the prevailing rate it
should be conducted by a properly qualified Revenue-officer.

“The nest ground in the order of our Bill on which eohancement may be 1acrease of prices.
demanded is incrense of prices. We have made some aliorutions under this
beading, but I would first explain the scope of the section. The prices referred
to are those of the staple food-crops, and are entirely independent of the porti.
cular crop which may happen at any particular time to be grown by the raiyat.
We take the prices of staple food-crops as our standurd both on grounds of
principle and on grounds of convenicnec. Starting from the principle that
existing rents, even if not correspouding strietly to soil-capacity, arc yet to be
considercd fair and equitable, we hold it to be entirely unjust and coutrary to
good policy that they should be made to vary according to whether the raiyat
at any particular time grows a special crop which may be fetching a bighor o
low price. We would not make the landlord’s rents depeud on whether the
raigat is shrewd or the reverse, nor should they in any way in the existing
condition of agriculture fluctuate with the tluctuations of forcign markets for

such crops as jute, saflower, oilseeds, cotton, &¢. What we do mean is, that
x
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the landlord should not unduly suffer nor the raiyat unduly prosper from a
permanent or long continued alteration in the value of money, and the only
practical standard which can be applied to test this point is that of the price of
staple food-crops.

“TWe have made other altcrations. Formerly, it was necessary for tho
landlord to prove to the Court when the rent was last fixed, in order to be able
to enter into any comparison at all. The Court may under this Bill take any

Altoration in law to .period during the currency of the rent that may be cquitable and practicable
follitste proaf. for comparison. As & rule, in order to climinate the effect of special seasons,
decenninl periods will be taken, but the Courts may, if necessary, substitute
shorter periods. In order to facilitate the comparison, the Local Government
will bave to draw up, from the materials which are available to a certain extent
for the last 20 years, statements of past prices, and in futare to record pricas
accurately, publish them for ecriticism, and finally, after revision, publish

statements of annual average prices which the Courts will receive as presump-
tive evidence,

“We have, I think, by this schome redeemed the pledge that Government
would put the power of enhancement ‘ on such a footing that it will readily be
enforceable in practice.’ Before leaving this part of tho subject, I must refer
you to paragraph 18 of our Report, which deals with the deduction to be made to

‘Deduction to cover  cover the effect of increased prices on the cost of cultivation. Weare of opinion
L‘:%I:'u‘::'ﬁ:.‘" ot that the tendency in this country is for the cost of cultivation to increase in n
higher ratio than prices. So far as the labour is done by the cultivator’s
family or by labourers paid in grain (as is mostly the case in India), no benefit
under this item can acerue to the cultivator from increasc in prices. On the
other hand, as population and prices have increased, pasturage has diminished ;
cattle are dearer to buy, dearer to keep, and less rcmuncrative; manure is
deorer, and so is fuel ; and all these clements have to be taken into account.
The Local Government proposed to deduct onc-half for the increase of
prices to cover the increased cost of cultivation; we recognised the impos-
sibility of asking the Courts to solve the hopelcss problem of increased cost in

each case, and found it necessary to draw an arbitrary line. We have drawn
it at one-third.

Remaining grounds *“In regard to the two remaining grounds of enbancemcent, namoly, increase
of enhancement. in productive powers caused by Inndlords’ improvements and by luvial action,
1 would only mention here that we have provided facilities for at any time
registering and recording landlords’ improvomeats, and we have decided that



BENGAL TENANCY. 49
1885.] [8ir S. Boyley.) .

under the head of fluvial action the Courts shall not take into account any
increase which is merely temporary or casual,

“ Before leaving this subject of enbancements I must explain the altera: Limitations on
tions we have made on the limitation to be placed on enhancement. '

*  “The Bill, as originally introduced, provided that rents should never be
enhanced 50 as to exceed one-fifth of the value of the gross producc, estimated
in staple crops, nor should enhanced rent ever exceed double the old rent. In
the Intermediate Bill (No. II) the gross produce limit had been rejected, and on
the other band the fractional limitations bad been raised in ono case to eight
annas in the rupee, in others to four annas in the rupee. In the present Bill
we have with the consent of the Bengal Government abandoned thess fractional
limitations without being able, a5 the Bengal Government wished, to restore
the gross-produce limit.
“I hope to be pardoned for touching on this point at some length.

“The gross-produce limit was suggested by the Behar Committee in 1878, Gross-produce limit.
who would haved fixed it at one-sixth ; it found a place in the scheme of the
Rent Commission and of Bir Ashley Eden’s Bill at the tentative figure of
one-fourth ; it was ome of our proposals to the Sccretary of State, and was
incorporated in the Bill as introduced into the Legislative Council, having
then been changed at the instance of the Bengal Government to one-fifth. I
may also say that, in respect to its principle, it had at that time on the whole
been not unfavourably received by thesaminddrs. It was not therefore lightly .
excluded from the Bill by the Sclect Committee which sat last year, though grave
doubts had been expressed in the debate in this Council, among others by His
Honour the Lieutenant-Governor, as to the poasibility of adopting any univer-
sal standard. The line of argument which led to its nbandonment was Ressons for
somewhat as follows. In all the previous stages of the discussion the machin. *>24°2128
ery on which reliance had been placed for fixing a fair rent had been what is
called the  table-of-rates.” This meant that 8 Revenue-officer should after
due enquiry, classify soils over s given area, and, judging mainly by existing
rent-rates fix a fair rate of remt for each class of soil. This enquiry would Patiure of scheme
have involved by a minute process of investigation and experiment the sscer. o7 18ble-of-rates.
taining of what was for each class of soil the average gross outturn in staple
crops. Thus ascertained, the figures would remain on record, and in suits for
enbancement, &c., the Courts would only have to refer to them, and would thus
be able, by applying the maximum test, to check any obviously unfair and
unreasonable enhancement.
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“ Tefore, however, the Committec had begun its labours, the Licutenant-
CGovernor had, at the instance of the Government of India, deputed selected
officers to four or five experimental srcas o ascertain if, as a matter of fact,
rents had any such fixed and stable relation to classes of soil and produce as
would enable the Revenue-officer to fix any fable-of-rates based on cxisting
facts. The result of the enquiry was disastrous to the scheme of a table-of-
rates. It was found in almost cach arca subjected {o enquiry not only that
the multiplicity of rent-rates was almost inexhaustible, but that little
relation eould be traced between the existing rates and the quality of the soil.
Consequently the table-of-rates ns an adequate general machinery for regulating
rents had to be abandoned, and the matter relegated to a great extent to the
discretion of the Courts ; and with the table-of-rates went the process of ascer-

taining and recording in an accessible form the average gross produce of cach
cluss of soil.

*“This rendered it necessary for us to reconsider the expedieney of retaining
the  gross-produce test as a maximum, and finally we decided, after some dis-
cussion, to abandon it both as unworkable and unfair. It is obviously unwork-
able in regard to private contracts, because it involves an enquiry which no
registering officer can make before a contract is registered.

“We held it to be unworkable by the Courts, because no Court has at its
disposal the machinery for nscertaining the facts. The Lieutenant-Governor
has traversed this argument hy asserting ‘that we do not want scientific accuracy ;
and such an estimate as we do require can be obtained by the nssistance of o
panchdyat of raiyats who aro presumably experts, and he points to the estimate
made for grain-rents as an illustration. But the estimate in grain-rents is an
estimate of the actual crop on the ground before their eyes—an estimate which
is obtained by reaping and mensuring samples. What the panchéyat in the
other case would have to ascertain is very different. They would have to say
what n fleld which may be growing tobacco or sugarcane or opium would grow,
not in any particular year, but over an average of years, if it wos sown with
staple crops. They or the Courts would then have to ascertain what would
liave been the price which the raiyat might bave received for this produce over
on average of b or 10 years. There is ample cvidence to show that we have
hitherto fuiled to ascertain with anything like accuracy what a bigha of land
does produco over an average of years of the crop actually grown upon it: to
nscertnin what it might produce if some other crop were grown is an infinitely
more difficult problem. Then the panchdyat must bo paid, which adds to expense,
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and there is always the dunger of their opinion being in accordance with the
longest purse.

“The unfairness of the test is of not less importance. The produce ‘on two Unfuirness of the
fields being the same, the maximum rent ns limited by this test is the same ; In relation to cost
but on one of these ficlds it may cost twice as much to raise the crop as on the :ﬁ;";‘,“;‘o‘,‘:{},;““ N
other : the margin left to the raival will in one ease be suflicient; in the other

it will not preserve him from starvation.

“The relative size of the holding will similarly interfere with the applicabi-
lity of the test. The same margin of produce per bigha left to the raiyat may
be quite adequate where he holds 20 bighas, and may mean absolute starva.
tion where: he holds 1 only.

* ‘““Another very serious objection to the scheme is this : as population advances Dangerous effact of
s o e s xing a permaunent

the average area of each man's holding must diminish, and conscquently the standard in face of

raiyat will require a larger proportion of the gross produce of his holding for the :r::' asing populs-

mere support of himself and his family. A less proportion will therefore

remain as rent for his landlérd. This is a necessary tendeney while population

increases at its present rate, and is, moreover, wholly confinedl to unscientific

agriculture for subsistence. At the beginning of this century we have, in the

Regulation I of 1804® for invalid jaghirs, a clear proof that Government thon

thought a cash rent equal to two-fifths of the gross produce a fair standard.  To-

day the Government of Bengal think one-fifth the maximum consistent with

safety. If the Government of that day had been ealled on to fix a general standard

they would have fixed it probably at two-fifths, It would bhe as dangerous for

us to lay down now a permnnent standard of one-fifth up to which, by the

inevitable law which makes water find its level, rents would surely rise, ns

it would then have been for Government to lay down tne standard at (wo-fifths,

Until you can limit the amount of population to be fed you cannot with any

safety soy what proportion of the gross produce shall go to the landlord and

raiyat respectively.

“The Committee thercfore, after full consideration condemned the principle committes objected

of the gross-produce limit, because it left out of considerntion ofhier clements of goubrad s emotency

equal or more importance in determining n fair reat. It took no thought of '® Practics:

® dection 1X (8) 1—

“The proprietor of the land shall he entitled to reot in the projortios of Lwo. 0Nt o of the sunual provlum, o lethor
it be in Kiml or In money, &0 may be syrorl on between the parties convernol lu Lhw sdjstwens,  Tlds reut sbnll nes
be lisble 1o wny variation wed shiall be pald 1o (e samindir or ctler prqurietor.”

F
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the cost of cultivation or of the size of the holding, or of the rclative produc-
tiveness of it.  They also objected to it in practice, beeanse they thought the
problem was one which the Courts conld not solve, and heeause the attempt to
solve it wust add overwhelmingly to the cost of rent-suits—a burthen, which,
as the onus probandi is on the raiyat, must inevitably fall on him in a lagge
pumber of cases. So far we had not discussed the special fraction which it
was proposed to introduce. Last autumn the Bengal Government again urged
in the strongest terins the imperative necessity of retaining the gross produce
limit as the only ultimate check on enbancements which might otherwise,
under the prevailing-rate schieme, become destructive {o the raiyat, and which
certainly could not with safety be borne in Behar.

“The matter was again carefully considered, there being a decided rendiness
to accept the necessity of cstublishing a final check if one could be found,
and this time the question was considered with reference to the speeial fraction
proposed. Tho evidence as to average ratesin cach district is not such as
can be alrogether relied on, but, such as it is, it satisficd the Ccmmittee that
the contention that a raiyat can not pay more than one-fifth of the est-
mated value of the staple crop is one whick it is impossible to maintain. 8o
far as it goes, and so far as the enquiries made by selected Revenue-officers last
year bearupon the point, the evidence shows that in many districts which
are not supposed to suffer from rack-renting, and in Courtof Wards' estates
as well, the raiyats do pay more than this proportion. But the evidence
shows more than this: it shows that the relation of rent to gross produce varies
so enormously (the Board give the result of their experiments as showing a
varintion from 67 per cent. to 7 per cent.), that it would be impossible to
apply any one standard to all parts of the country, and that no sufficient
remedy could be found in the direction of altering the limit to one-fourth
or any other uniform fraction. It occurredto me that the test might perhaps
be safely npplied after n special enquiry in each district or smaller local area
such as the table-of-rates countemplated, but this iden wns not favourably
received, and the Government of Bengal no longer press the scheme. Its loss
however is made a ground of ohjection to the Bill as it stands; but fully as I
recgonise the reul deficiency in the Bill of any adequate check on rack-renting
in certain parts of the country, where enhancement is incompatible with the
welfore, almost with the existence, of the raiyat, I must yct say that I con-
sider the Committee were amply justified in refusing to aceept a remedy which,

in the shape proposed, was indefensible in theory, and would probably prove
uscless in practice.
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“The alternative fractional limits which had heen inserted last year hy the Fractional limits
Conmmittee, meanwhile, had been condemned by the Government of Bengal.

“As I have eaid in regard to tenurcs, there wasa danger in establishing
a maximum which would inevitably tend to hecome a standard of enhaneoment,
They involved also the erroneous principle of adding most to the highest rent
and least to the lowest ; and we thonght that, looking to the limitations which
the grounds of enhancement carry within thewmselves, namely, in one case the
rate prevailing in the village, and _in that of prices the actual inerease, minus
one-third, it would be safer to trust to the discrction of Courts and to leave
them within those limits to be guided by what is fair and equitable,

“ We have therefore disenrded the Imctmml limits on enhancement in And abandoned on
condition of

Court, but T must repeat that it wns the abandonment of these succeasive Mmitation of
ehsncements by

checks which led the Bengal Government to urge on us sostrongly the necessity ooutrast.

of strictly limiting enhancement by confroet, and I trust this fact will be

remembered when denling with the limit of two annss in the rupee to which

such contracts are subjected.

“The only other point remaining in this chapter which T need nntiee, is Produce-rents.

the alteration which we introduced into the provisions for produce.-rents in our
preliminary Bill of last year. For the reasons given in paragraph 48 of the
Intermediate Report, we eliminated tho maximum that had lieen imposed on
produce-rents, and we gave discretion toa Revenuc-officer to refuss an applica-
tion for commutation if opposed. We also added rules for his guidance in
decidinpg what the equivalent money-rent should be. 1 need not take up
your time at present by examining these rules.

“Having dealt with the oecupancy-raiyat, we must now turn to the non- Non-oacupancy
ocoupancy-raiyat, who was called in the original Bill the ordinary miyat. This "
name we have changed for reasons given by Mr. Reynolds and the Government
of Bengal, to the effect that the non-occupancy-raiyat is not an ordinary raiyat,
the ordinary or customary raiyat being the khudkasht,

* Around this raiyat, whatever he be called, a severe conflict has arisen. D ferences o
8ome of the minutes of dissent declare that a great deal too much has becn done opisicn.
for his protection, others say that he is entirely unprotected. Alr. Reynolds
says the Bill ‘affords him no protection as regards his rent, and that it does
nothing to facilitate his ncquisition of the right of ocoupancy.” Babu Pedri
Molan Mukerji says : *The riglts given by tle Bill to 8 non-occupancy-raiyat
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will, to all intents and purposes, convert him into an occupancy-raiyal.”  The
Mahdrijd of Durbhunga agrees with the latter, Mr. Amfr Ali with the former.
Tis Honour the Licuteuant-Governor also says the Bill *leaves the non-occu-

- pancy-raiyat practically unprotected, and that on this point the Committee
have departed from the intentions of the legislature and the conclusions of
authoritative opinion.’

The Lientonan- «Tf this view were correct, I could only reply that mmong the conclusions
Governor's isw. of authoritative opinion which we have not departed from is one no less
authoritative than that of His Honour the Licutenant-Governor himsclf. In

his speech on the sccond reading of the Bill in this Council, the Lieutenant-

Governor, nfter urging that the Regulations of 1743 attempted only to pro-

_ fect the khudkasht vaiyat, and that only so longas we dealt with his represen-

tative was our position unassailable, went on to say that ‘it would be unreason-

able and inequitable to exteud the right of occupancy to every raiyat in the

country,’ aud that he most cordially concurred in the maintenance by the

Sceretary of Stafe ‘of the distinction deeply rooted in the feelings and customs

of the people, not only in Bengal but in most parts of India, between the

resident or permauent, and the nou-resident or temporary, cultivator.” ‘It

was to the resident raiyat and him alone ', he says further on, ‘that any ancient

privileges and rights appertniued * and accordingly when be came to deal with

the detnils of the Bill, he said ‘Iam unable to accept the provisions of

Chapter V1II (the ordinary raiyat) which deal with compensation for improve-

ment and disturbance. I think too, though I myself have suggested a 20 per

cent. (gross produce) limitation, that it may be impossible to enforce a uniform
limitation of that kind in all parts of the province.’

“ If then it were the case that we have given the non-occupancy-rairat little

or no protection, I might at least plead high authority for such a course; but

"I deny that it is the case, and I-do not rest our defence on such authority.

The linc of action we have endeavoured to follow has beon to keep, as directed

Nature of protection VY the Secretary of State, a marked distinction between the occupancy and
sfforded by the Bill. pon-occupancy raiyat, but to facilitate the acquisition by the latter of occu-
pancy-rights, to give him somo protection against undue enhancement, without

barring the zamindar absolutely from all voico in the sclection of his tenants

or In the determination of their rents. One party of the dissentients would

leave the non-occupancy-raiyat absolutely at the merey of the zamindar with-

out protection of any kind ; the other party, in its endeavour to stop up every

gap by which a samindar could possibly find o means to injure his tenant,
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would force the zamindar to retain for ever, subject to a heavy fine, any
paikasht raiyat he had once admitted on the land, and would make the acquisi-
tion of occupancy-rights inevitable,

.. “The latter course would be contrary to the orders and intention of the
Becretary of State, tho former would be destructive to the stability of the cul-
tivator and against the interests of public policy. I think that the attacks
of the dissenticnts from two such opposite standpoints may fairly lead the
Council to conclude that we have adopted a just and moderate view, and have
taken the line which is fairest to the two contending interests.

* Under the efisting law the non-occupancy-raiyat can get a patta at the Protection under tho
rates agreed upon with his landlord. e can be ejected at the expiry of his **!*o8 Isw-
leasq, or; if without a lease, at any time after notice to quit. His rent can he
enhanced as often as the landlord likes after service of notice of enhancement.

“'We have provided that, after the expiry of an initial lease, he should still Prolontion under the
be liable to be ejected, but only after his first loase, not if he is permitted to®
hold on; and unless the suit for ejectment is brought within six months aftor
the lease expires, the right to eject on that ground lapses. He will always bo
liable to ejectment by suif for non-payment of arrears. He will be liable to
enhancement in two ways, either by registered ogreement, or by suit in Court,
but enhancement by suit carries with it, if the raiyat accept it, a lease for five
years at the rate fixed by the Court, after which, unless he has meanwhile
acquired rights of occupaucy, he can be ejected.

“The Bill, ag originally introduced, was silent as to ejectment after the Altsration mads by
initial lease, and the check it proposed on unduc enhancement was (1) o gross the Commities.
produce limit, and (2) that the zamindér should pay compensation for disturb-
ance graduated according to the ratio of enhancement demanded. It is on
these points that the Government of Bengal objected to the conclusions of the
majority, and asked us to'go back to the original Bill. In regard to compen-
sation for disturbance, I may say that at the original discussion in Council it Abssdonment of
was more objected to than any provision in the Bill, and it was condemned, Sopiriamsio® for
not only, as I have already mentioned, by the Lieutenant-Governor but also
in stronger terms by Mr. Reynolds. Hesaid: ‘ the proposed compensation for
disturbance introduces an entirely new element into the agricultural laws of the
country, .We have not the least experienco to show how this provision would
work in India, and the principle of it seems to me objectionable.’ We found

that Mr. Reynolds’ condemnation was endorsed by others whosc opinions we
[
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could not disregard, and weabandoned it. Asa substitute the judicial lease for
five years was proposed and ncccpted, and so far the difference between the.
sufeguard provided in the original Bill and that now given is that whereas,
under the old Bill, the non-occupancy-raiyat objecting to pay the enhanced
rent demanded of him could be ejected at the landlord’s discretion subject to,
the payment of a fired sum of money, ho can now have the rent fixed by the
Qourt ; if he refuses to pay this rent he must go; if he accepts he is secure in
his holding for another five years.

“The security from cjectment and from undue enhancement which this
provision affords, and the additional security given by the rule that sll agree-
ments for enbanced rent must be registered, do unquestionably facilitate the
acquisition of the occupancy-right, though they are of coarso a long way short
of the security which that right confers; and I am bound to say that, on this
point, the two sets of criticism which I have read out to you seem to 1ne
equally exaggerated and unreal.

“There remains the question of the initial lease. I have explained to you
that, under the existing law, the landlord has a right to eject a non-occupancy-
raiyat at the end of his initial lease.

“The Government of Bengal urged that this provision should not be main-
tained, and that, after having once been admitted to cultivate, no tenant should
be ejected except upon receipt of compensation up to one-fourth of the remt
which he has paid. Ihaveexplained to you that the considerations which led
the Committee to reject this proposal were, firsf, that it was only fair that

Rgsons for retaining & raminddr should be able to give & new temant a period of trial to ascer-

tain if he was likely to be o satisfactory tenant before establishing him per-
manently, and, secondly, that the proposal led directly to the effacement of the
distinction between the two classes of raiyat which the Becretary of State had
insisted on our maintaining, I do not, however, deny that the provision is
one which can be taken advantage of to prevent new tenants hereafter from
aoquiring oocupancy-rights, It will not hurt existing tenants to any great
extent; it-can only touch in the future the restricted class who are not settled
raiyats of the village, and these it can only'injure where a regular lease is
given, and where the tamindér is careful to sue within six months of the
expiry of the lease.

*Thua restricted I should not have supposed that the right could do serious
harm, but the contention of Mr. Reynolds has received valuable support from
the quarter whenoe he can least have expected it,and the representative of the
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zamindérs corroborates his prediotion that they will use this provision to the
utmost of their power to prevent the accrual of the occupancy-right. He
says, and he ought to know, that ‘having an absolute right of ejecting such
a raiyat on the expiry of the term of his lease, the landbolder will in every
case grant short-term leases, with a view to protect his interests, and thug
reduce non-occupancy-raiyats to mere tenants.at-will” It is true they have
the power at present, and to somec extent, perhaps, make use of it, but I had
not expected such authoritative testimony to the fact that the zamfndérs prefer
a set of serfs to stable and improving tenants; and I confess that if anything
could make me doubt the wisdom of the decition arrived at by the Oommit.
tee, it would be the gratuitous testimony of the Babw to the evil use which
will be made of it.

“The application of the gross-produce limit to the non-occupancy-raiyat's Gross-produce limit.
reat must, I fear, stand or fall with its application to that of the ocoupancy-
raiyat. If it were deemed applicable to the latter I should be glad to see not
only the system but the identical standard applied to the former, but if it is
condemned as impracticable in the one case, it will be difficult’to maintain the
propriety of applying it to the other.

“ The next chapter deals with the under-raiyat. This class we bave left a8 ypaqr.raiyats.
in the Intermediatp Bill No. II, with only the nominal protection of a frac-
tional limit above the head rent beyond which the lessor oannot recover in
Court. This is to my mind the most unsatisfactory part of the Bill, but the
‘Committee were unable to afford to under-raiyats any real protection without
subverting the customs and traditions attaching to the status. Bo long as they protsotion visionary.
are liable to arbitrary ejectment, there can be no protection against arbitrary
enhancement, and the protection afforded by the Bill can in practice only refer to
arrears of rent. With the right to eject, the lessor will always prefer this method
of attaining his object to that of a suit in Court, o that the protection is, as I sid,
nominal. In fact the only practicable method of protecting them would be by
giving to under-raiyats sub-occupancy rights against the lessor, of the same
nature, though not necessarily in the same degree, us the oocupancy-raiyat has
ageinst the tenure-holder above him. No such plan would, at the present time,
be favourably received, as it is contrary to existing custom and is in that sense
justly condemned as revolutionary. Moreover, the question is not at present
of serions importance, though as population increases it is likely to become so;
but I wish to say thatin regard to the under-raiyat I do not think the Bill can
be considered to be in any way a final settlement of the difficulty, and the next Problem remains to
generation will probably have to reconsider his position. :
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“I come now to Chapter VIII, which is headed Goneral Provisions as to
Rent. The chapter opens with the scctions which contain the well-known
presumption that a tenure-holder or raiyat, who has held for 20 years at an
unchanged rate of rent, shall be presumed to have held at that rent from

the time of the Permanent Settlement and shall .therofore not be linble to
enhancement. '

“The first alteration to be noticed is that we have omitted the provision
making this presumption applicable to produce-rents. It seemed clear to us
that where the rent is paid in kind, although the proportion of the gross pro-
duce paid remains the same, yet by a self-soting machinery this very fact
discounts the rise in prioes, and rents are thus of nccessity enhanced or
reduced as prices rise or fall. There is here no room thercfore for the presump-
tion. We have, moreover, exempted from this presumption tenures in any area

and {o which the registration of tenures under the Bongal Bill is applied, and both

tenures and holdings in any area in which a record of rights is made. In those
cases the rights baving been once registored there is no ground for continuing

a presumption the object of which is to facilitate the proof of existing righis
rather than to create new rights.

A more important change, however, was strongly 'urged upon us, which
the majority of the Committee did not see its way to accept. Ever since the
presumption was created in 1859, the period to be taken into consideration
has been the 20 years immediately before the institution of the suit.

“I1t was argued, and the argument is repeated in somo of the dissents,
that year by year as the Permanent Bettlement fades into the remote past, the
presumption oeases more and more to correspond with the facts and pro-
babilities of the day, and therefore that the presumption should run, if not
from the 20 years before the passing of Act X of 1859, at least from 20 years
before the passing of this Act. In other words, unless n person could show

hereafter that his rent had been unchanged since 1864 he should not get the
benefit of the presumption.

“This would have left the presumption operative in any case in which it
ocould now be pleaded, but would not have allowed it to grow up by lapse of
time in those cases in which it has not yet come to maturity.

“The majority of the Committee held that the pru'nmpﬁm arising from the
fact ¢f & man holding for 20 years at an unchanged rent is in iteelf & wise
provision of law without any refersnce to its dependence on the existence of
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the tenure or holding at the time of the Permanent Scttlement, that it was in

most cases easier for a zamindfr who may be cxpected to keep regular books to

prove if rent had been changed, than for a raiyat who docs not keep Looks

tc prove that it has not been changed, and that as the law had been in Decision of Committes
its present shape on the statute-book for a quarter of a century, it was incxpe- r}uﬁ‘nnmwm.
dient to alter it. I myself voted with the minority on that occasion, but I

am not anxious to see the decision of the Committee disturbed.

“ We have made some alterations in section 52, the first of which, as it only Increase of ares.

assimilates suits for diminution with suits for increase of rent on the ground

of alteration of area, I nced not notice; but in sub-section (2) we have in-

serted some provisions to guide the Courts in deciding whether an increase of

area is really a ground for increase of rent or not. They will have to consider

wLether the apparent increase is the result of encroachment on the part of the

raiyat, or of erroncous entries in the books of the landlord ; whether, in short,

the entire area has really been previously considered in the reat or not.

The provision regarding instalments (63) is new. It has been strongly repre. Instalments.
rented to us that the custom of making the rent payable in twelve monthly
instalments was frequently a source of great oppression to the miyat, as it

enables his landlord to harass him with an equal number of suits for arrears,

On consideration we have deemed it inexpedient to interfere with cusiom in

regard to instalments, but where no custom or contraot exists we have provided

for the payment being in four equal quarterly instalments ; and have, in every

case, directed (section 147) that suits for arvears shall not be brought more fre-

quently than at intervals of three months,

“In paragraph 79 of the Statement of Objocts and Reasons will be found Reosipta snd
an explanation of the provisions which the original Bill contained in regard to
receipts and accounts.
““Ths main alterations introduced by the Committes are the annexurc as a
schedule to the Bill of forms of receipts and accounts which the Local Govern-
ment will be bound to keep on sale, but which landlords may use or not at
their pleasure. Tho Local Government will have power to vary these forms )
from time to time.
*“ If landlords prefer to uso another form, we only require that it shall con-
tain substantially the information which the receipts in the approved form
provids for, and the penalty attached to non.conformity is that such a receipt
shall be presumed, till the contrary is proved, to be an acquittance in full. By

the original Bill it was deemed to be so.
B
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“We did not think-any more arbitrary clauses required. The greater eon-
fidence which the Courts will naturally repose in receipts kept according to the
standard plan will probably be a sufficient inducement to secure their gradual
adoption.

* Bection 60 is nur. and its object is to gwe an advantnge to the landlord
whose Litle is registcred against a claimant who is not registered in the Collector’s
books.

“The sections on deposits, though very carefully considered, have received
but slight alteration at the hands of the Committee, and that only in matters of
detail. Bubstantially the sub-chapter is the samo a3 the provisions in the ori-
ginal Bill, explained in paragraphs 80 and 81 of the Statement of Objects and
Reasons; but we have somewhat limited the discretion of the raiyat who deposits
on the ground that he believes that his rent will not be received, by making
this discretion dependent on the fact of the rent having been refused or a receipt
withheld on o previous occasion.

“In the sections denling with the division or appraisement of the crop,
where rent is paid in kind, we have made sowae alterations.

“The original scheme is set forth in paragraphs 82 and 88 of the Statement
of Objects and Reasons, as follows:— '

¢ §2. The provisions contained in sections 112 to 118, for the division or appraisement .of'a
erop by a public officerin cases whers the rent is paid in kind or is the value of a certain share of
the gross produce, and a disputs arises between the parties, sre based on the proposals mads for
Behar by the Behar Committee and the Reot Law Commission; but they are made gmnﬂly
spplicable, and their details are taken, for the most part, from epactmeuts in force in Upper
India, where rent is very cormonly paid in kind or in appraisement of the crops. They enact
that, if sither party neglects to attend at the proper time for making the division or appraise-
ment, or if there is a dispute regardiog the division or appraisement, the Collestor may, on
application made to him, issue & commission to such person as he thinks fit, directing him to
divide or sppraise the orop, and may further direot him to associate with himeélf any other
-porsons as assessors for this purpose. 1f, in & division made in this way, either party reesives
less than bis proper shar, he may, within thres months from the data of the division,.sus the
gther party to recover the value of the additional portion of the crop due to him, and, if be does
Dot 80 sue, the division will bedeeraed to bave been rightly made. Whea the case is one of
appraissment, the commissioner is required to submit bis appraisement in writing 16 the

.Collestor, who shall, after such hearing aod enguiry as be thinks necessary, pass an order
sither conBirming or varying it, and that crder will be fual.’

*The principal alterations are thess. We allow the Oollector to idterfere
on the application of & magisterial officer, should his interference be deemed
necessary to prevent & hreach of the peace.
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“*We have allowed the Collector to decide the question before him and carry
out his order, only leaving it discretionary with him to refer questions to the
Civil Court. 'We have added a section defining the tenant’s rights as to tho
possession of the crop, its cutting, threshing and storing. The double claim
te possession has given rise to much doubt and to much oppression, and it is
most desirable that the right should be clearly defined. -

*“ In Chapter IX we have made some alterations in the portion relating to Chapter IX.—Mis-
cell=neous Provisions

improvements, a8 to Landlord snd
Tenant.

“We have given the Collector power (section 78) to decide disputes as to
whether the landlord or tenant should have a right to make an improvement,
and whether a particular work is or is not an improvement.

* We have given the non-occupancy-raiyat the absolute right to make a rmprovements.
viell which in some parts of the country is essential to his cultivation, This
right carries with it a right to receive compensation for it on ejectment.

“ We have, in order to facilitate the decision of disputes regarding improve-
ments, introduced a section (81), based on the law in force in the Oentral Prov-
inoes, providing that a landlord or tenant desiring to have any evidence record-
ed regarding an improvement which has been made may apply to a Revenue-
officer to record it, and that the record so made shall be admissible in subse-
quent proceedings between the parties. 'We have also introduced a section (80)
providing for the registration of improvements made by landlords. We have
inserted a new section (84) giving power to landlords to acquire by compulsory
sale, at a price to be fixed by the Court, any land on their estate required by
them for the good of the estate, for building purposes, or for religious, educa-
tional or charitable objects. The Collector will have to certify to the sufli-
ciency of the reason before the Court puts the section into operation.

“ We have retained the old substantive law in regard to the raiyat’s right to gurrender.
surrender, but we have added clauses to assist the Court in decidiog under what
ciroumstances he shall be liable for the rent of the following yearin case
formal notice was not served three months before the surrender.

*The object of section 87 (abandonment) is to meet the difficultios which Abandonment.
occur when a raiyst apparently abandons his holding, but in such circumstances
as to give no assurance whether it is permanently abandoned or mot. On the
one hand, there is danger to the landlord of an action for dispomsession, if Le
lets the land hastily to a new tenant; on the other band, there is tho danger of
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temporary absence being taken advantage of by the landlord to effect the dis-
posscssion of a raiyat,

“To meet these two dangers we provide that if a raiyat abandons his resi-
dence withont notice and without arranging for his cultivation and payment of
rent, the presumption is that lie has abandoned his holding. The landlord cen
then, after filing a notico in the Collector’s offise, enter on the holding and let

- it to another tenant. We give, however, a term of two years in which the

raiyat can sue for re-admission, and the Court may, on being satisfied that the
raiyat did not voluntarily abandon lLis holding, order recovery of possession, on
such terms as to payment of compensation and arrears of rent as he thinks fit.

“We have also added sections directed against collusive surrender or
sbandonment in fraud of the rights of third parties. The necessity for this
was brought to notice in paragraph 69 of the Bengal Government's letter of
156th September, where it is shown that raiyats not unfrequently sub-let tce
whole or a portion of their holdings in consideration of a large bonus for o term
of years, To leave tho interests of sub-lessees in such cases entirely at the
mercy of the sub-lessor in collusion with his landlord would do serious prac-
tical harm. We have thereforo provided that the surrender of a holding which
is subject to a registered cncumbrance shall not be valid without the consent
of the encumbrancer and the landlord, and in case of abandonment we have
provided (section 87 (4)) that the sub-lease shall only be avoided after the sub-
lessee has bhad the opportunity of taking over, for the unexpired period of
his sub-lease, the full rights and liabilities of his leasor in regard to the rent of
his entire holding. These provisions appear to us to present the only method
by which protection can be given to the sub-lessee without injury to the land-
lord, or without risking the conversion of these sub-leases into permanent
transfers.

“The only other point in the chapter to which I need draw attention is
that we have omitted section 141 of the original Bill, which dealt with the
merger of the tenant's interesis generally in those of the landlord. The section
81 it stood was, wo thought, open to objection, inasmuch as it nllowed of the
oooupancy-right being retained in the haunds of the landlord, his tenanta being
thus reduced to the pasition of under-roiyats; but we objected to it also from a
more general point of viow, as enabling individuals to introduce serious com.
plications into the tenure of property without sufficient reason. All that re-
mains ‘on the subjeot will now be found at section 82, the effect of which,
stated in general terms, is that when the occupancy-right in a holding falls into
the landlord’s hands it censes to exist.
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«“ Chapter-X deals with the procedure for the record of rights and scttlement Chapter X.—Rooord
of rents. As the Bill originally stood these two processes wero separate and ;:tﬁ,'j';::lﬂ? Rents.

were provided for in separate chapters, The Reveuue-officer undertaking a ro-
cord of rights had no power to scttle rents nor to decido disputes. He had only
to ¥ecord what he found to be the existing facts of each hdlding, and the entries
in such a record were to bo presumed to bo correct till the contrary was proved.
-'This process, however, was to be supplemented by another called the settlement
of rents, and tho object of the Government in providing for this latter Jrocess
cannot be better shown than by an cxtract from the Statement of Objects and
Reasons. It wassaid in parngraph 99 of that Statement :

“1t bas beeu stated, in the remarks above made on Chapter V1, that it is apllu-hendod Provisions lll the
that, in many parts of the ceuntry, the framing of a table of rutes will be imnpossible. It should Bin
“be added thos, in many instances, the mere framing of o tabls of rates will not suflice to settle
the tjispﬁtes between landlords and tenants, Iu cither case ths only s tisfactory remedy mny
be a settlement of individual rents by a Revenue-officer, condneted somewhat in the same man-
ner as io n Government estate at present; and it is with a viow to providing such a remody that

Chapter X1 bas heen framed.

* Thres is, however, one cardinnl difference botweon the provisions of this chapter and
those of the existing setMement law which shonld be noted at the outset. Under the existing
settlement law, when a Settloment-officor bas, after the most careful and protracted inquiry,
settled the rents of an estate, and his proccedings bave boen sorutimized and checked Ly the
:upma: Revenue-authorities, every individual rent fizod by him isliable to be callod in question
in the Civil Courts, and that not merely on the ground of error in respect of some matter, such
as the status of a tenant or the validity of an alleged lease, falling most appropristely within
the cognizance of a Civil Court, but also on the ground of an errer in regard to the quality of
the soil, the estimated amount of the produce, or some other such matter with which the Re-
venue-suthorities, couducting their inquiries on n great scale, are far more competent to deal
than any Civil Court trying a suit relating to u single holding can possibly be; in othor words
an importunt portion of the work, after being doue Ly those anthorities who are most competent
to perform it is linble to be pulled to pieces by auovther set of nuthoritios, who are far less com-
petent to perform it. The enormous amount of unuecessary expenso, trouble, aud vexation,
which this system entails on all concerned can bs estimated from the fact, stated Ly the Board
of Revenae in referring to a receot sottlement, that out of 2,3p1 decisions in suits brought to
contest the Settlement-officer’s rates, 2,202 were alsolutcly adverse to the plaintife. Ao at,
tempt bas been made to avoid this in Chapter X1 of the Bill by distioguishing, among the
various questions which may arise in s settlement of rents, those which the Revenus-authorities
are most competent to determine and those which a Civil Court is most competent to deter-
mine, making the decision of the Revenue-authorities final on the former, and pmmlln' that
the Iatter may ultimataly be brought fur decision Lefore the Civil Court.

 The procedure of this chapter, besides being available for the purposs of memt
ssttlements, may e made applieable by the Local Government—
* {a) wheo s large proportion of the tenants or of the landlords desires that it sbould

be applied, and
1
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“ (2) when a resort to it is likely to setle or avert n serious dispute, existing or likely
to nrige, between londlords and tenants generally.

" Tt is npplicable to tenants of any class, but would probably be made use of ehiclly for
settling the ronts of occupancy-tenants.

* When the renis to be settled nre rents which are subject to alteration by order of a
Court, they will be fired according to the principles embodied in the Bill, and so that they sball
not exceed the maximum preseribed by the Bill in coses of enbancement.” When, on the con.
trary, the rents are not of this desoription, they will be merely ascertained and recorded os rents
are under llegulation VII of 1822.

The Revennc-officer, having settled the rents, will prepare a jamabandi, showing the
Statas of each tenant, the land held by him, the name of bis land'ord, whether the rent has
been fixed or ascertained and the omount of the rent fixed or mscertained, This jamabandi
will be published, and, after an opportunity for urging objections ngainst it hns been allowed,
will be submitted to tho higher Revenue-suthorities with the objections and a report setting
forth the grouuds en which the Revenue.officer has proceeded. 1f ultimately sanctioned by
tho Local Government, it wwill be agnin published, and will then continus in force for 10 years.

* While it remains in force it will be conclusive (except os will be presently explained) as
to the rents payable by those tenants whose rents ore shown in it ns fixed. As regards reits

shown in it mercly ns nscertained, and as regards nl) other matters gontained in it, it will be
meraly presumed to bo correct until the contmary is proved.

¢ 1t will be observed that, in {kus empowering a Revenue-officer to fix rents so as to bind
the parties, we necessarily empower Lim to decide certain qnestions (as, e.g., thut of the status
of a tenant) which more properly appertain to the jurisdiotion of the Civil Courti and ought
not to be finally decided by any otber authority. It is not, however, intended that the Revenue-
officer should fiually decide such questions. He mey, if he thinks £, when such a guestion
urises, nbstain sltogether from deciding it, and, under section 155, refer it to a Ciril Court, or
leave it to be raised before a Civil Court in & suit instituted by any party interested,

‘It only remains to add that, Ly section 18%, the Loeal Government is empowered to

cbarge the exp of all p dings, otber than Government settlements, under this chapter
to the landlords and teuauts concerned, in such shares as it thinks fit. .

* Under thescheme, therefore, as sketched out in the original Bill, it will be
observed (1) that the Revenue-officer, in recording rights, could not decide any
disputes which might arise, and conscquently his record could be of very little
value; (2) that the Bettlement-officer, thongh he could decide whatever disputes
come before him, could only deal in a preliminary sort of way with nlarg'enlall
of disputes, which might afterwards be tried out by a regular suit in a Civil
Court; (8) that though no settlement can in the nature of things be undertaken
without the previous preparation of a record of rights, the two processes were
unconneoted in the Bill, and were treated s essentially separate and distinct.
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“I need not take yeu through the successive steps by which the procedure Alterations made by
was altered, first in the Bill No. II of last year, n doscription of which will b Se/eet Committce.
found in paragraphs 71 to 77 of our I'reliminary Report, and then in the Bill of
this year as explained in paragraph 42 of our Final Report. Tt will be sufficient
if T explain to you the final result of our discussions as embodied jn the Bill
now before you. First, then, we have amalgamated the two processes, It was Two processes amal-
obvious that on a Revenue-officer beginning to record rights he would find him. 524
self face to face with numerous casesin which, on one side or the other, thestatus
of the raiyat, the area of the holding, the amount of the rent payable, were 1he
subject of dispute. Uuless he could deal with these disputes his record would Reasons for the
be of little value, ard it was obviously absurd to cmpower one officer to settlo chauge.
questions of status an area and then to send in another to settlo questions of
rent., *

“ It secmed equally unreasonable toempower a Revenue-officer, with all the
parties and witnesses before him, to decide disputes and then to allow the
whole matter to be ro-opened de novo and fought out from the very heginning
in a Civil Court. At the same time we wished in no way to diminish the
security which parties now have in the decision of their cases by the most
competent Courts and in the right of appeal to the highest Court in the
ocountry.

“What we have dgne then has been to givo the Reveouc-officer, in the powers of Revenus.
first instance, power to settle all disputes that may come before him.  YWhere o8i0er:
no dispute arises, he will rccord what he finds, he will not alter rents, and
his entries will only have a presumptive valuc in cases afterwards Lrought
before the Courts; where a dispute arises, he will decido it, on the same
grounds, by the .same rules, and with the same procedure, as a Civil Court. g;:oguéo Judges and
His decision will be liable to appeal like that of the ordinary Civil Court ton appeate "+ © 2
8pecial Judge, whomay or may not be the Judge of the district, aud will be .
subject to a further special appenl to the High Court. In appeal tho High
Court may settle a new rent, but in so doing is to be guided by the other
rents shown in tho rent-roll. Ib other words, there can be no sceond appeal to
the High Court merely on the ground that the rent has been pitched too high”
or too low, but if a second appeal is preferred, as it may be, on the ground
that the Special Judge, owing to some error on a point of law, bhas, for example,
found the holding to comprise more land or less lond than it actually does
comprise, or has given the raiyat 2 wrong status, and the appellant succecds,
the High Court can, without altering the rates, reduce or increase the rent,

as the case may be.
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“Phe decision of the Revenue-officer in disputcd' cases, subject to these

appeals, will bave the effect of a judgment of the Civil Court, and will be res
judicala, thus barring a fresh suit for enhancement for 16 years.

Landlords “In section 103 we have given a special power to landlords to have this
P ommont, "*7'Y procedure applied, on deposiling the expenses, to individual estates, and we

apprehend that in the cascs of auction-purchasers who are met by a combination

‘of {heir tenants and are unabloto get at the papers of their predecessor, this
‘ power will be found very uscful.

“In sections 105 and 106 we have madeample provision for the publication
of the vecord and for hearing objections, so as to eliminate the danger of any
one being prejudiced hy entries made behind his back.

Ordinary settle: « All this applies to ordinary settlements which may be undertaken either

by direction of the Government of India, or by érder of the Local Government
on the application of the partics, or in the case of serious disputes, in Court of
‘Wards or Government estates or whero an estate is under settlement. In fact,
this procedure is the only procedure which will now beat the dispésal of Govern-
ment for the purposes of a revenue settlement. But this procedure allows of no
alterntion of rent except: on the application of the individual landlord or
individual temant, and allows of no reduction of rents, except on the two orthree
grounds, such as diminished arcs and diminished prioes, which can be pleaded as
grounds of reduction in a Civil Court. We have, however, provided fora
Spofial settlementa, apecial letllomen_t to meet specinl circumstances. Under the special settlement
(scction 112}, the Bettlement-officer will have power to settle all rents, and will,

" moreover, have power to reduce rents on other grounds than those ordinarily
applicable, and all such rents as he settles will hold good for the same term of
years as if fixed under o judicinl decrce. But this procedure, which gives
unusual powers of interference, and which is meant to be applied- only in
. circumstances in which the operation of the ordinary law is likely to prove
To pe_undertaken insufficicnt, requires some strict safegunrd. 'We have therefore provided that
Only With e Pre o it shall ouly be applied after the previous sanction of the Governor General in
Goveroment of Indis. Counci] has been obtained. It is an extreme power intended to take tho place
of 8ir R. Temple’s Agrarian Outrage Act, and I trust it will be resorted to as

little as that Act was ; but it secms desirable that in the exceptional cdses in which
it may be necessary to have recourse to this procedure, the Government should
have thd power of going to the root of the disputes and should be able to put the

whole relations of landlord and tenant on a stable footing for a reasonable
period. ‘
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" “T have dealt with this chapter at some length, becausce I think it is one of Divergent views as
the most important in the Bill. The zaminddrs naturally object fo it, because &::?.?‘tlem,m
its operation tends, by the process of registering the rights of the raiyat, to
lessen their own power of dealing with him at their pleasure, while the Bengal
Government seem to look upou it as the one oasis which stnnds ont, in tho sterile

wilderness of the Bill, rich with potentinlitics of rest and refreshment to the
weary raiyat.

“] am not suro myself that the raiyats will welcome the light of day in My own opinion.

regard to their holdings more than the zaminddrs will welcome it in regard to

their rents, but I am sure that the operation of this chapter, if wisely and dis-

creetly carried out, will ultimately tend to give greater stability to all rights in

the land, to reduce litigation hereafter, to give the Government the benefit of that

real knowledge of fadts in regard to the relation of landlord and tenant which .
they now have to pick up piecemeal through the records of the Courts and the

régistration officers, and thie deficiency of which they so much lament, and that

it will prove, as we are informed the similar record has proved in the permanently-

settled districts of the North-Western Provinces, ‘ the saving of the raiyat’,

- % The next subject with which I ought to deal is that of the tuble of rates ; Tables of rates.
but in our present Bill this chapter is like the more faraous ono on tho snakes
in Teeland. 'There is no longer a chapter on the tablo of rates. I have ex-
plained to you how special experiments have shown that only in very exception-
al tracts were rates to be found so uniform as to offer any hope of the proce-
dure being satisfactorily worked ; and as a more effectunl method of arriving at Abandoned.
the same end has been provided in the settlement chapter, we have decided,
with the consent of the Local Government, to apply the happy despatch to this
portion of the Bill,

«We have made some alterations in the provisions regarding khamar or mmu or private
zirdt land. '

“ A reference to paragraphs 18 and 10 of the Statement of Objects and
Reasons will show the intentions of Government in respect to surveying and
' recording khamar land. It must be explained that the word kkamar, and the Mesning of the -
other words used in the Bill, have a great variety of siguifications, but in this bt
Bill, as in Act X of 1859, the only distinction we wish to draw, or are in any
way concerned with, is between that private land of the samindars in
which occupancy-rights do not accrue, and land which is mot the zamindar's

private land in which they do accrue. It was tomeet a very real evil, riz,, ‘olﬂ?t of the pro-
K ne.



68 BENGATL TENANCY. .
[Sir 8. Bayley.] [27rn FEBRUARY,

tho tendency to absorh into the landlord’s private land large areas of land in
which raiyati rights had grown up—an evil of the existence of which in Behar
there is ample evidence—that Governmont took power in the Bill to record
and mark off for the future in specified local arcas all such land as is no longer
open for the acquisition of occupancy-rights. The injury of the past could not’
be undone, but in a part of the province where the wholly agricultural popula-
tion is not less than 800 to the square mile, it is obvionsly right to prevent any

~ further encroachiments in the future to the stock of raiyati land. We have

1
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supplemented the provisions of the original Bill by a section which allows a
landlord ‘at any time to get his private land recorded, so as to obviate the diffi-
culty which might occur if hie has to bring evidence of a past state of facts on
a survey being ordered at some distant date, and we have given the tenant &
conversé power,

“We have also given specific instructions that the Revenue-officer should
record os private land all land which has been cultivated as such by the landlosd
for 12 years previous to the passing of the Act, and all cultivated land that he
finds to be recognized as such by village-custom. In regard to other land,
where local custom is insufficient to guide him, he shall look to whether the
land has been leased specifically as private land in past yenrs ; but otherwise the
general presumption shall be that land is not the proprietor’s private land.

* Ooming now to the chapter of distraint, we have maintained the principle
that distraint shall not ordinarily be left to be carried out by the zamfndér’s
servants without the supervision of the Courts. We have by requiring it to be
made on *application’ instead of on ‘suit’ materially reduced the expense.
We have given facilities for an eurly application being made, and have em-
powered the Courts to issue in such cases an order prohibiting the removal
of the produce pending the final order.

“We have also provided that when the Local Government is of opinion that
in any local ares or in any class of cases it would, by reason of the character of
the cultivation or the habits of the cultivators, be impracticable for a Jandlord
‘to realize his rent by an application to the Court'under this chapter, it may, by
order, authorize the landlord to distrain by himself or his agent; but that a
1andlord so distraining shall forthwith give notice to the Court,- and that the
Court shall thereupon depute an officer to take charge of the produce distrained,
and proceed -thereafter as if he had distrained under the ordinary proce-
dure. 'I'be High Court is empowered to make rules regulating this procedure.
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“The alterations made in the existing pmce{lure in rent-suits by the Ohnplor xrn;a
Bill as first introduced were explained in paragraphs 114.to 116 of the State- Judictal Procedure.
ment of Objects and Reasons.

“That Statement then went on to sny—

¢ It is hoped that, when the mensure comes to be fully discussed, other expedients for Explanation in Btat(
. o . . . i . ment of Objects and
simplifying the procedure in rent-suits may Le discovered, but, with the exception of those Reagons.
above referred to, none have hitherto been sugyested which the Government of India would
bo prepared to nocept. As regards the possibility of devising any effectunl procednre analogous
to that on negotiable instruments under Chapter XXXIX of the Code of Civil Procedure,
or any other form of summary or provisional remedy, the whole Listory of such remedies both

in_this country and elsewhere is agaiust it

¢ A summary form of procedure can scarcely help a plaintiff unless his case is of the
simplest description, adnfitting of being answered only in the simplest way, and he comes into
court srmed with documentary evidence of so relinble a charncter that the presumption agaigst
any defence being possible is extremely strong. In such cases the Courl may very properly,
and with great advantnge to the plaintiff, be empowered to decline to hear the defendant and
to-Becide agninst him summarily and provisionally, unless he pays the amount of the claim
into Court or gives security for it. But what advantage could Le hoped for from a
procedure of this description in rent-suits in Bengel, which admit of the most varied aud
complicated defences, in which the evidence on both sides is usonlly of the most worthless
character, and charges of forgery and perjury almost common forms in the pleadings ? If .
the legislature cunrented to provide such & procedure for rent-suits, it would probably fecl
bound to surround it with so many safeguards that the plintiff would gain nothing by adopting
it ; and, even if such safeguards were dispensed with in the Act, the Courts would naturally
be so cautious about refusing leave to defend or requiring security from a penniless roiynt,
that the ‘so-called summary remedy would cesse to be summary, and, like the summary suits
of former days in eome parts of India, become ss lengthy and complicated as an ordivary
suit, with the farther disadvantage of not being final. -

“The truth would seem to be that facilities for recovering rents in Beogal should be
sought for not so much in novel forms of procedure as in a reliabl d of tenancies and
their incidents and s simple mode of adjusting reuts; in other words, by going to the root
of the disputes which, though they may not always come to the surface, are belisved to underlie

o very large proportion of the contested rent-suits.’

“The Belect Committes ‘gave their most earnest consideration to the ques-
tion of farther simplifying the procedure, but without much success.

* Jn our intermediate report we explained what we had been ablo to do, Changes made b
- Belwot Oomnlttu in
whioh was as follows :— their Tnter mediace
‘Re
¢ We bave excloded suits for penaltm and suits for the recovery of possession of land port

{mh ¢he spocial pmuduro prescribed in sections 191-107 of the original Bill.

"Wa bave introduced at the opening of this chapter a seotion (150), modelled on a
section in the Presidency.-towns Small Canse Courta Act, empowering the High Court, with
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the approval of the Local Government, to make rules declaring that any portions of the
Code of Civil Procedure shall not apply to suits. between landlord and tenant, or sball
apply subject to modifications. We trust that as experience is nequired of the working
of the Courts under the new Act it may be found possible to excrcise this power so as 1o
effect further simplifications in procedure. '

¢ For ourselves we must confess that, after the most anxious considerntion of the varicus
schemer which bave Leen propounded for shortening and simplifying the procedure in reat-
suits, we are unable to suggest anything of importunce in this direction which would not
involve a serious risk of failure of justice. In particular, while we are anxious to facilitate
the service of summons and the proof of such service, we are vnwilling to give any presumption
of law ngainst an nbsent defendant except on adequate proof of such service,

"*We have, however, with a view to avoiding, as far as possille, the complication and
delay which arise from questions a3 to the landlord’s title being raised in rent-suits, made-
an important amendment in the section (184) which requires a tenant, admitting that rent
is duo from him, but pleading that it is due not to the plaintitf but to a third person, to pay
the amount into Court. Our object is to force the issue of disputed title to be raised eepavate-

.1y and independently of the rent-suit, and we have therefore provided that the Couri sball,
on the money being paid in, cause notice of the payment to Le sorvid on the third perscn,
and unless be, within three months, institutes a separate suit agninst the plaintiff and obtains

an order restraining the payment of the money, it will be paid out to the pluintif on his
application.

¢ We have further added a section (165) providing that when a defendunt in s rent-suit
admits that money is due from him to the pluintiff but dieputes the amount, the Court shall,
as & rule, require bim to pay the amount admitted into Court.

 We bave provided (seotion 173) that when a pliintiff institutes a suit for the ejectment
of & trespasser he may olaim, ss alternative relief, that the defendunt Le-declared liable to pay
for the land in his possession a fuir and equitable rent to be determined by the Court,

¢ Beotion 207 of the original Bill provided that a Jandlord or a tenant might institute
a suit for the determination .of the nature and incidents of the t y. We buve (section
174) sulstituted the simpler and cheaper procedure of au application, and have empowered

the Court, to which the applieation is made, to direct that a Revenue-officer shall make a local
euquiry into any matter it thinks fit.”

** In addition we referred two questions specially to the High Court—

‘ What modifications it may be desirable to make, whether by rules or otherwise, in the
Coda; of Civil Pro’:otlnre. with a view to expedite the trial of rent-suits; and in
partionlar whether it is desiiable that landlords should be empowored to institute,

by mesns of a single plaint, suits for arrears aguiust & number of ruivats holdi
independently of each other. i y "

‘ Whether any provision can safely be enacted restricting the right to claim a re-trial
when & decree’ bas been given ex parte. We are aware that s Judge is in no
- way bound to sdmit a re-trisl upless he is matisfied that the summons fuiled to
reach the defendant or that be was prevented by some suflicient cause from



BENGAL TENANQY. 71

1835.] X [Sir 8. Bayley.)

-

appearing ; but the representations made to ne arc to the effect that the due service
of the summons is systematically denied, and that the Courts Loo readily accept the
plen, thus encouraging tactics the only object of which is to interpose delay
nud to involve the landlord in uunccessary expenso in repovering his dues.’

. “These questions werc considercd and answered by the Hon’ble Judges Reply of the Jadges.
of the Court in their collective capacity. Their answers wero to the effect
that the modifications already introduced were unobjectionable, but that mo
~modifications other than those *could he made in the ordinary law applicable
to civil suits, without opening the door to evils which would outweigh the
advantages to be derived from increased expedition.’

‘The suggestion,’ they said, * madein the Report of the Select Committee that suits for
arrears of rent should be brought by means of a single plaint against a number of miyats
holding independently of ®ach other would, the Judges believe, ba impracticable and lead to
delay, svorse, in all probability, than those now experienced. The Judges have carefully con.
sidered the question whether, leaving the law unaltered, nuy changes could be made in the
executive orders issued to subordinate judicial officers with n yiew to expedite the decision of
rent-suits. The orders at present in foree seem to provide almost all that is necessary to
secure the postponement of other suits to rent-suits and tho prompt decision of all rent.suits
which are not contested. The Court proposcs, however, to direct that in future unde.
fended rent-suits shall ‘have priority over short svits, though bLoth ulike sball, as for as
possible, be.taken up on the date fized.

‘It would, the Judges lelieve, be extremely dangerous to ennct mny such provision ns
that proposed iv clause (&) of paragreph (2), to restriot the right to claim »a re-trial where
a decree has Leen given er parte, and on this point they agree entirely with the Belect Com-
mittee. 1t is true, ns has been represented to the Committes, that landlords are frequently
involved in uunecessary expeuse and delay by the tactics of their miyats who deny sarvice
of summons, but it seems absolutely cssential, in order to prevent fraud by dishonest
agents of landlords in collusion with the process-servers, that raiyats against whom
decrees are pussed ez parée should have an opportunity fur applying for n re-hearing.

* The third suggestion is that a defendant in a suit for arrears should not be allowed
to appeal from n decree passéd against him [except on depositing the amount of the decree.
This proposal, whiéh might, no doubt, serve to obviate some cf the inconvenieuce, ex-
pense and delay now caused togzamindars by recaleitrnut raiyats, would, however, it is be.
lieved, in many cases involve the defendants in very sorious] hardship. The Court is not,
therefore, disposed to recomimend its mdoption. It may be observed further that it is slways
open to & zamindar to execute his decree notwithstandiog that it is under nppeal, in which
case, if execution is stayed, the law provides that security shall be given for the due perfor-

mance of the order that may ultimately be passed.

¢ The .Judges are folly sensible of the necessity for affording assistance fo the land-

lards in the speedy and cheap recovery of the rents due to them, and are aware that

at present much real cause for complaint exists. It would therefore hnve Leen a matter

of sutisfaction to them had they been able to accept any of the suggestions put forward for
L
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the simplification of procodure and the removal of the means now too often employed by

raiyats to harnss their zemindurs, 1t is, however, scarcely possible legally to fn{filitate tlfe

recovery of rents without putting into the hands of unserupulous landlords or their subordi-
i pates weapons which may be casily used - for the oppression of their tenants.’ .

5}“2%2‘31 ;:i’_““l “The Judges go on to point out that the only remedies for expense and

delay areto be found in the lowering of fees and in the multiplication of

Courts. On these points I am not in a position to say anything here, save

: " {hat, while Ihavo no doubt that the latter question will be fully consi-
| dered by His Honour the Licutenant-Governor, the former, in conncction with
the scalo of court-fecs generally, is now under the consideration of the Govern-

’gf ‘;11“:‘&‘:;{’{ ﬁ:;“ ment of India. TFurther proposals made by Babu Mohini Mohun Roy
with the object of shortening the procedure bave since been considered by

us, They were referred to a number of cxperienced judicial officers, but were
not favourably received. It seems quite clear that no remedy is to be found
either by summary procedure, by making returns of service conclusive e7i-
dence of actual service of process, by restrictions on the right of re-trial,
or by nny similar method. Rent-suits are tedious and expensive, because
the issues to bo tried are often intricate, and because facts are hard to be
got at. With rights and rents recorded, with receipts and accounts pro-
perly kept, and above all with trustworthy agents, the zamindfrs would find
many of these difficulties vanish. But if there is a real dispute a summary
trial will not help. It only means that the real trial of the question at issue
is postponed and there are two processes instead of one. I am afraid the Judges
touched the heart of the matter when they said: * It is scarcely possible legally
to facilitate the recovery of rcunts without putting into the hands of unscru-
pulous landlords or their subordinates weapons which may be easily used for
the oppression of their tenants.” I have denlt at some length on this subject
and been careful to give the opinion of the High Court, because-it is made a
ground of reproach to us that we lavonot given any more summary method of
recovering rents. I rogret that we have not been able to go further. We have
rejected no suggestion having any element of success in it without first obtaining
the concurrence of the most competent judicial officers, and we have in addition

to those abbrevintions ulready mentioned added some more in the chapter about
sales for arrears which I hope will prove useful..

Salss for arrears. *‘ The general schemo of the Sale chapter was vory fully explained in para-

graphs 124-183 of the Btatement of Objeots and Reasons, and as we have not
dap?rted from the general scheme I will not go over the whole ‘ground
ogain, but merely explain the slight modifications of detail which we have
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ventured to introduce. We have included among ‘protected’ interests, that
is to sny those which cannot be voided by the purchaser, the right of a non-
occupancy-raiyat to hold for five years at the rent fixed by a Court.

“We have removed the limitation which restricted the decree-holder's right
tor get arrear-rents out of the purchase-money to such rent only as might be
due for six months after the date of decree. It is mot in the interest of
either party to penalise the landlord’s forbearance in abstaining from exccuting
his decree,

. “Wehave, in order to shorten proccedings, inserted in scetion 168 a
clause enacting that in cases under this chapter the order of attachment and
the proclamation of sale required by scction 287 of the Civil Procedure Code

shall be issued simultaneously.

.« “We have, at_the suggestion of ‘our hon’ble colleague, Bibt Pedri mew geotion for
Mohan Mukerji, inserted a new section (174) allowing a judgment-debtor Tepurohuse of holdins
to apply to set aside a sale of his tenure or holding, on depositing in Court sud interest.
within thirty days from the date of sale for payment to the decree-holder the
amount recoverable under the decrce with costs, and for payment to the
purchaser a sum equal to b per cent. on the purchase-money. Applications
under section 811 of the Code of Civil Procedure to set aside sales cause
expense and annoyance to the decrce-holder and auction-purchaser. It is
believed that they are often instituted mercly with a view to recovering the
_ tenure or holding which has been sold; and it is anticipated that, if a judgment-
debtor is allowed to recover his property by depositing after the sale the
amount decreed against him, the number of these applications will be consi-
derably diminished.
“ Having decided that no nlteration should be made by this Bill in the pyyn; 4g10s.
existing law relating to the incidents of the patni tenure, we have consequently
-excluded those sections which dealt with tho sale proceduro applicable to thoso
and similar tenures. It will be for the Government of Bengal to deal with
the question of making this procedure applicable to the summary sale of
" other tenures which may be registered under the Bill now before the Lieutenant-

Governor’s Council.
~ “Ihave a féw.remarks to make on Chapter XYV, which brings .to.get.!mr in | o treot .
one foous all - the provisions we think it necessary to make in limitation of
contract. The necessity of interfering with freedom of contract was fully
discussed at the second reading of the Bill, and was then aflirmed by the
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Council. I shall not thereforc further discuss this question. I shall only deal
with our alterations, and, first, I would point out that, instead of making our
restrictions cqually applicable to all contracts whenever made, we have divided

‘ these limtiations into three classes, the first one referring to all contracts whether

past or future, the second to quite recent contracts, the third to future contracts
only. In the first class are placed only {hose contracts which purport to bar in

_ perpetuity the accrual of occupancy-rights, to destroy occupancy-rights already

in existence, to allow cjectment without process of law, to prohibit improve-
ments. The second class deals with contracls, purporting to bar the accrual
of occupancy-rights during a partioular tenancy, and in this class we have de-
cided not to go behind the date on which the Government published the Rent
Commission’s Report and Bill. It may be fairly snid that any contracts of
this nature made subsequent to that date have been wade in order to defeat
impending legislation, and we think {hey should not be given effect to. In

‘the 'third class, which only restricts future cortratts, we have simply put in

legal form the gencral statement that neither the accrual of the ocoupancy-
right nor the enjoyment of the more important incidents attached to that right
shall hereafter be defeated by stipulations in a lease.

“'We have left reclamation leases wholly to contract, save that we do not
allow them {o operate 80 as to destroy an occupancy-right which has grown up
during the lease.

"*We have put chur Jands and ufbundi lands on a special footing, which is
practically-the same as thut of the ordinary raiyat under Act X of 1859. No
occtipancy-right will ‘be acquirable in them until they have been held for twelve
years, and meantime the tenant will be bound to pay whatever amount may be
agreed upon between him and bis landlord. 'We have omitted the chapter in
the original Bill relating'to bastu or homestead lands, and have brought all
our legislation on this point into one ‘Lrief section, to the effect .that home-
stead land when not held as part of the holding shall be dealt with scconding to
local usage ; and ‘when local usage cannot be ascertained, then it shall be treated
98 if it were ordinary raiyati land. The varieties of local usage were so many
and of such importance ‘that any regulations which could have been framed
must have done harm and have been found inapplicable in many places. .

~ “"There #re two “alteritions only in'the Supplemental chapter which need
be poticed. One is “thit when a‘propriétor or permanent tenure-holder holds

his estate or'tenu_fe subjeet to'the observance of any -specified rule or.coundi-
tion, nothing in this Aét shall cntitle any person oceupying land within the
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estate or tenurc to do finy act which involves a violation of tlmt rule or con-
dition.

*The other provides that ‘this Act shall be read subject to any Act passed
after its commencement by the Licutenant-Goverror of Bengal in Council.’
I’ the absence of some such provision as this, the Bengal Legislative
Council would, owing to the wideexfent of grcund covered by this mensure

- of the supreme legislature, find itself practically debarred for all timeto come
from dealing with almost every question affecting the relations of agricultural
landlords and tenants..

“I have now gone through all the more important changes which have been Bill finishod.
made in the Bill since it came into the hands of the B8elect Committee, and er romarks.
have endeavoured to put you in full possession of the considerations by which
we have been influenced. In performing {his task I am well aware of the
intolerable tediousness I must have inflicted on you, but I must still ask your
patience for a little time while I offer some remarks as to the value which
should be attached to the two opposing lincs on which the minutes of
dissenting members proceed, and the real amount of protection given to the
raiyat by the labours of the Select Committee.

“Turning now to the dissents, we find that thcy may be broadly divided Three ohuu of
into three classes : (1) those which object only to a few specific provisions of
the Bill; (2) those which, accepting the Bill as a whole, express dissatisfac-
tion at the insufficiency of the protection given to the raiyat ; (8) thoss which
object to the whole scope of the Bill as injurious to the interests of the samindar.

#¢ It is not my purpose here to deal with objections to specific clauses of Specific proposals.
the Bill. The more important bave been noticed already; the lesa important
can ‘best be reserved till the specific amendments on them are brought before
the Council.

«I wish, however, to say, a few words on those objections which are directed rnsumotent
against the general scope of the Bill. It was notto be expected that a Bill of Proteotion to raiyat
- such importance and complexity as this—a Bill which has to deal with absolutely .
conflicting interests, which purpotts to set a limit on the power of one class to
absorb the fruits of the industry of another class, and which has to regulate
théir relations in regard to the two leading interests of property and power—
it wns not to beexpected that such a Bill could meet with universal acceptance
or .could fail to give cause of offence to those who on eithor side take extremo
views. There are some who, if their views were carefully analysed, would sco
' M
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in the raiyal nothing but a serf, who look upon his. rights as only interests
carved out of the landlord’s absolute property in the soil, and as being therefore
entirely dependant on the landlord’s will and pleasure, There are others who
look upon the raiyat as having the true property in the soil, and the landlord
only as the tax-collector for the State, as one therefore who should have no
more part in settling what that tax is to bo or from whom it should be
token than a collector of any other Stato assessment. Between these two
extreme points there are many halting-places, and the dissents show that, while
some of our members would have guided us some way towards the latter point,
others would have had us adopt the high landlord view of the position aud look
mainly if not solely to his interests. '[he dissents arc naturally coloured by the
dow.inant idea in the mind of eithor party, and will, I think, to some extent
bave the effect of neutralising each other in the public wmind. What I would
ask the Council to consider is, whether it is true that in the words of one party
we have ‘signally failed to afford the occupancy-raiyat reasouable protection,’
and as regards. the mon-occupancy-raiyat ‘bhave neither given protection as
regards his rent nor facilitated his acquisition of the right of occupancy’—
whether it is true,in the wordsof the other party, that the measure is opposed

to the just rights of the proprietors of the land and detvimental to the best
interests of the country.

“Let us compare briefly tho position of the raiyat under the old law and
under the Bill as it stands,

. * Under the existing law the position of the occupancy-raiyat may be thus
described. In the first place, he has a great difficulty in making good his title
to occupancy-rights. He must prove that he has held every particular field of
his holding for 12 consecutive years, and in the absence of trustworthy village-
records the proof is often impossible. He and his forefathers may have resided
in the _ village for generations, but evidence of this is entirely immaterial to the
issue. * He may be able to show that he has Leld some land in the village in
ovory year of the last 12, but if the fields have been changed his claim to the
occupancy-right cannot be maintained. Secondly, the law, not content with
making the proof of occupancy-rights very difficult to the.raiyat, allows him to
contract himself out of them, and these engagements, entéred into without
understanding and forced on the raiyat without adequate consideration, are
rapidly becoming a common form. Thirdly, the law gives the occupancy-raiyat
no protection from incessant enhancement. It enumerates, it is true, the
gmu,ndl on which enhancements may be sought, but it does not prescribe the
term for which a rent after enhancement is to hold -good, and it does
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not prevent a landlord from instituting annual enhancement-suits, or from
aonually serving the miyat with a demand for an enhanced rent.
Fourthly, the law does not define the rairat’s right to make improvements,
even of the most ordinary and necessary character, nor does it determine lis
rights in them in the event of bis being ejected.  Fifthly, the law makes every
instalment an arrear of rent that is not paid on the exdct date fixed in 1be
raiyat’s engagement or by custom, and allows a landlord to instituic a separate
suit for each instalment in arrear. As the custom of monihly instalments is
common, the harassment which a landlord may thus inflict on his raiyat is
intolerable. Sizthly, the law makes the raiyat liable to be ejected in execution
of a decree for an arrcar of rent, even though the sale of his occupancy-right
by auction would more than satisfy the debt. Thus he loses, and the landlord
acquires, not only the'value of his interest in the land, hut also of any im-
provements he may have made, and of any crops which may be still on the
gtound. Seventhly, the law of distraint is such-that vinder cover of it landlords
are able, if so disposed, to excrcise a ruinous interference with the raiyat’s dis-
position of his crops and reduce him to beggary:

“To turn to the corresponding provisions of the Bill. First, the Bill, by ang under the B,
returning to the cld principle of the Khudkhast raiyat, gives him lis occu.
pancy right not only in tle actual lands held for 12 years, but. in any land held
by bim in the village, and it meets the great blot of the old law by facilitating
his proof of these rights. IHe has merely to show that he has held some land
continuously within the village boundaries for 12 years, and he becomes n
sottled raiyat of his village. It is presumed in his favour, in any proceeding
between himself and his landlord, that in the absence of proof to the contrary
le is an occupancy-raiyat of the land which be is found to be holding. This
presumption, which cannot operate unjustly to the zamindar, is very rightly
thought to be of immense value to the raiyat.

“ Secondly, the Bill prevents the occupancy-raiyat from contracting himself
out of his status.

“ Thirdly, the Bill puts an effectual check on incessant enhancements.
Whether the raiyat’s rent be determined by a Court or™ by private agreement,
in either case the Bill says that it ehall not be again enhanced for fiftcen
years. The Bill also puts a strict limit to the amount of enhancement by
agreement, and that this protection is cousidered of rcal value by the dis-
sentients is shown by the importance they have attached toit. The changes
made in the grounds of enhancewent in Court have already been discussed.
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The only change that is in any way likely to prove prejudicial to the raiyat is
the enhancement on the ground of a rise in prices, and that not because it is
unfair, but because it is workable, while the old law was admittedly impracti-
cable. Even this concession the landlords profess to regard as ¢ visionary ".

“ Fourthly, the Bill sccures to the occupancy-raiyat power to make
improvements and enables him to recover his outlay in case of eviction.

“ Fifthly, in the matter of rent instalments, the Bill, while leaving the
number and dates of instalments to agrecment or local usage, provides that
an interval of at least three months shall intervene between the institution of
successive suits for arrears of rent.

¢ Siathly, the Bill abolishes ejectment in execution of a decree for an arréar

of rent against an occupancy-rmyat and requires the decree-holder to bring the
tenancy to sale.

* Seventhly, the Bill has effectually weakened the power of the landlord
to use the process of distraint for purposes of simplo oppression, though it
remains o valuable instrument for the rccovery of arrears.

T say confldently that on all these points the Bill is an improvement on
the old law, and, without any injustice to the landlord, fulfils the object of
the Government, which was * to give reasonsble security to the tenant in the

_occupation and enjoyment of his land.’

*“To pass now to the non-occupancy-raiyat. 1 have already, with reference
to Chapter VI, gone so fully into o comparison of his position under the Bill
with that under the old law, that I need not take you over the ground again ;
but admitting that & certain amount of peril lies in the power of a landlord to
eject him at the expiry of his initial lease when he is first admitted under a
registered lease, and when the landlord sues within six months of its expiry, I
would ask youto look at the effect of our provisions as a whole. The raiyat
cap, under theabove circumstances, be ejected, but otherwise he cannot be.
If the landlord wishes to enhance his reut, he can only do so by a registered
agreement or by suit in Court. The raiyat is not to be ejected for refusing an
enhancoment, but the Court will ix a fair rent and he can hold on at this
rent for five years. He cannot contract himself out of the right to acquire
occupancy-rights. The Bill allows the period during which he holds under a
lease and the period during which heholds at a judicially fixed rent to count
towards the accrual of occupancy-rights; and yet we are tuld that all these
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things are vain. Neitherin the necessity of registering initial agreements and
agreements of enhancement, nor in the right to sit on unless ejected by
suit within six months of the expiry of the initial lease, nor in the right 1o a
judicially fixed rent with its period of five years, neither in any of these
things nor in all of them put together is any protection afforded to the non-
occupancy-raiyat nor is anything done to facilitate his acquisition of the right
of occupancy. Ileave it to you, gentlemen, to decide what weight should be
attributed to accusations such as thesc.

* Coming now to the objections taken by the landlords, it is move difficult Landlords’ objoctions
to formulate these, for they deal apparently with more than half the scctions
of the Bill and must be considered with reference rather to epecific clauses than
with the general saope of the Bill. The general accusation which I have quoted
would seem to have been intended to refer to a Bill which etill enforced the trans-
ferability of occupancy-rights,.the extension of that right to the estate as well
as to the village, the gross produce limit, the limitations on initial rents, the
fractional limitations on enhancement in Court, the avoidance of all past
contracts not in accordance with the Bill. - I find no allusion made anywhere
to the fact of these provisions having been struck out, I find no allusion to the
simplification of the ruethod of enhancement on the ground of riso in prices
except that what Mr. Reynolds speaks of as a provision that ‘ puts enormous
powers of enhancement into the hands of the landlord’ is sncered at Ly Bdbw
Peéri Mohan Mukerjias more visionary than real. Ican only say that we have
endeavoured, and I think have succeeded in our endeavour, to give great facilities
for moderate enhancement, and have striven, as far as was possible without injur-
ing the rights of others, * to give reasonable facilities to the landlord for the setile-
ment and recovery of his rent.’! The Council will, I think, easily understand
from the general scope of my remarks and from the resistance we have offered
to many proposals supported by all the ability and all the authority of the
Bengnl Government, that we have not lost sight of the just interests of the
landlord, and I hope to be able to prove this with regard {o the long scries of
amendmients which it is proposed lo move on specific sections. There is one
complaint made by the representatives of the zamindars, and in a modified form
by Mr. Hunter, on which I should like to say a few words. The complaint is that Personal examination
the Committee did not cxamine witnesses personally. Mr, Iunter sces very of witaesses.
clearly that it was not possible for the Select Committee to do this, but regrets
that the Rent Commission did not adopt the method—a method whiely, in en.
quiries of quite another scope, and, indced, reccnily under the lon'ble

gentleman’s own auspices, has worked most successfully, Well! I am not ac-
N
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quainted with the reasons which induced the Rent Committee to forego this
method. My own conuexion with the Bill, and my official knowledge of the

. discussion, indeed, date from a much later time, only from the receipt of the

Becretary of State's despatch sanctioning legislation; but I can quite under-
stand that the Rent Commission did not act without good reason. Those who zan
recollect the agitation caused by the Indigo Commission of a quarter of a century
ago mny well have thought it dangerous to start an agitation on the infinitely
more important question of rent by a peripatetic Commission of Enquiry. They
may well have thought that more light would be thrown upon the problem by the
opinions and knowledge of the judicial and executive officers, whose business
it is to enquire daily into the relations of individual landlords and tenants,
than by collecting evidence which, on the side of the rich and powerful, would
be forthcoming in abundance, and would be put before them with ol possible
skill and ability, while on the part of the poorer and humibler side it would
be no one’s business to collect it, nor could it, in the shape of personal know-
ledge, be got at save with infinite trouble and at some peril to the witness.

“These and other similar considerations may have led them to prefer the
method they adopted to that of a Commission going about to take evidence.
I am not concerned to discuss the question whether they were right or wrong,
for there is very much to be said on the other side ; it is sufficient to point out
that, when the legislature had once decided the general lines on which we were
to proceed, it was no longer open to the Select Committee to adopt this method.
Buch a course is neither usual nor desirable. In fact the whole constitution of
Belect Committees of this Council renders it impracticable for them to go about
the country collecting evidence. In what we did, however, weadopted, I think,
an equally efficacious method. We have, during the past two years, submitted
every section of the Bill twice over to the most thorough sifting at the hands
not only of persons interested, but of experienced and impartial officers, judioial
and executive, and to Committees which could test the experience and opinions
of one officer by confronting them with the experience and opinions of another

_officer; and if the result has been a great varioty of opinions, it is not merely

Reason of
variety of oplnlonl.

because human nature is so constituted that opinions must differ on ques-
tions involving most important and antagonistio interests—questions in
which the everlasting debate between old and new, between those who
bave and those who have not, must come to the front, but also because
the focts themselves differ 8o widely ; the facts of one estate are not the facts of
another estate; the faots of one part of the country are not the facts of another

part of the country. Itisonc of the misfortunes of legislation that in this
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country as well as in others, hut more in this country perhaps than elsewhere,
we have to make our laws applicable to a number of hieterogeneous units of
area and population, united together ouly by one common Government. We
have to legislate in the interest of the average, and to neglect what is local and
exceptional. This leads no doubt to difficultics. We have to insert some pro-
visions which,in parts of the country, are not wanted ; we have to omit other
provisions which, in some parts of the country, are cerfainly desirable. Ac.
cepting this as the necessity of our position, not only have we endeavoured to
get the fullest measure of light and knowledge to bear on our deliberations, we
have also endeavourcd to guide ourselves by that light and knowledge. We
have given time—ariple, abundant and overflowing—for the elaboration of
criticisms, and for the collection of opinions, and the criticisms and opinious so
collected and elaborated have been carefully and laboriously digested. The
amount of literature that bas gatherced round this subject is such that no one
except under the sternest sense of duty could possibly read, much less assimi-
late, it, and it really leaves nothing new to be said on any poiut in this wilder.

ness of controversy.

“The Bill was before the public in one shape or another for three years
hefore it was introduced into this Couneil, and during the two years it has becn
before the Select Committee every section has heen discussed and re-discussed
from every possible point of view. I can safely say that never lins a Bill been
introduced into this Council which has had so much thought and consideration
expended upon it by the outside public. There is really a ghastly irony in the
accusation that we are now giving no time for consideration and are asking you
to pass the Bill with undue andindecent haste; I am unwilling to look upon
such an nccusation as made in a malicious spirit, but it is really difficult to
suppose that any one can attach serious credence to it. I can understand the
advocates of the zamindars wishing to drop the Bill altogether. I can under-
stand, though I cannot sympathise with, those advocates of the raiyats who would
see this Bill abandoned in the hope that this may necessitate o more drastic
measure being passed hereafter ; but what I do not understand is, how any one,
who regards public and not personal interests, can wish that a growing agitation
should be inflamed, and that dangerous passions should be further exnggerated,
by arenewed and uscless discussion of matters which further discussion cannot
possibly further illumine. Yet this is, I understand, the recommendation made
by the representatives of the zamindars, In fact, what I am now saying is
really addressed to what is practically the first disputed question for the Council
to decide. You have to consider whether this Bill should be re-published with a

Difficulty of legislat-
ing for the whole of
Beugal
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view to a fresh collection of opinions, involving a fresh consideration by the
Select Committee, and the hanging up of the whole subject for another year,
when precisely the same tactics would be repeated. I would answer that there
must be some point of finality in all this discussion. The ‘whole scope of the
work of the Select Committee, sirce the Bill was last re-published, has been to
prune excrescences and to cut away novelties. Our alterations during this
gession have not heen such as to insert any novel provisions of scrious im-

portance into the Bill, nor such as to offer material for discussion outside the

well-worn lines, We have ample evidence from various parts of the country—

from Mymensingh in the east to Behar in the west, from Rungpore in the north

to Orissa in the south—that the agitation on this subject cannot safely be pro-

longed, and that whatever is done in regard to the Bill should be done finally

and at once. I believe I shall have the support of ILis Honour the Lieutensnt-

Governor in saying that it ‘would, in his opinion, be seriously injurious to the

interests of the province if legislation is now postponed, and I have no hesita-

tion therefore in asking you to reject the amendment that the Bill should be

re-published, and to decide on proceeding at onco with the consideration of ovr
Report and of those amendments of which notico has been given.”

The Hon'ble MR. QuiNTON 6aid :—*“The impressive words with which
my hon'ble friend Bir Steuart Bayley has just concluded his speech may, I
think, notwithstanding the plea for delay put forward by my hon'ble “friend
B4by Peri Mohan Mukerji in the first amendment standing in his name,
justify us in congratulating oursclves on at last approaching the end of this
long controversy, and on reaching the final stages of the Bill, which has been
under the consideration of the Sclect Gommittee for the past two years.

“My hon’ble friend Sir Steuart Bayley has, on the part of the Government
of Indin, acknowledged our services in generous terms, and whatever may prove
to be the value of those services I am sure that not one of us failed to appreciate
the gravity-of the work on which we were engnged, and the momentous results
that must follow on our recommendations; for the task which this Council
has undertaken, and on which we were required to advise it, namely, the revi-
sion and amendment of the Statute-law respecting the rights and - interests of
landlords and tenants in Bengal, is certainly second in importance to no mea-
sure which has come before it during the present generation. That law affects
vitally the interests, the well-being, even the very means of subsistence, of a
population of 60 millions of people, for the bulk of whom agriculture fu;nishes
the sole means of support. With such a law, when it works well on the whole
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no wise Government would interfere ; but when it has been found mischicvous
in its operation, when it has been left behind by the progress of the agricultural
classes, or has ceased to be applicable owing to altered economic conditions,
then it is the duty of the Government to step in, and to bring the law into
aceordance with the requirements of the time. In fulfilment of this duty the
Bill was introduced, and roferred to the Select Committee, whose report,
now on the table, we are, I lope, about to take into consideration. That,
report expresses the opinion of only a majority of the Committee on the points
with which it deals. It was not to be expected that unanimity should prevail
respecting a measure purporting to regulate questions so numerous, so delicate
and so important, ambng members holding such antagonistic views as those
entertained by extreme partisans on the side of the landlords and of the tenants.
It was hopeless to think that those who considered that the tenantry through-
ouf. Bengal and Behar were living in such a state of contentment and prosperity
that any attempt to amend their condition by law was altogether uncalled for
could be brought to agree on provisions for that purpose with others who
believed that a diametrically opposite state of things existed, that the condition
of the peassntry in many parts of the provinces was deplorable, and that the
defects and abuses of the law by which this has been allowed and encouraged

called for a speedy and drastic remedy.

*The reports and opinions elicited by the publication of the Bill, as intro-
duced in 1883, and as revised in 1884, furnished the Select Committee with
very valuable materials, in addition to those already acoumulated, for dociding
on the various contested questions, and the result has been o report with
which neither party is fully satisfied. This dissatisfaction has been forcibly
expresscd in the rocorded dissents, some of which blame us for what we havo
done, while others find fault with us for what we have left undone. Some
censure us for needlessly and recklessly mterfermg with the existing stato of
things, others for having stopped far short of what was necessary to correct its
evils. These contradictory animadversions raise a strong presumption that tho
majority of the Committee has avoided extreme measures on cither side, nnd
has turned a deaf ear to the songs of the sirens that, often with more vocifera-
tion than melody, attempted to lure us from what will, I hope, be found to be

the course of prudence and of safety.

“ Nor can this moderation be justly condemned so long as it cffects the
essentinl objocts of the Bill. If there is one point more than another with

which we have been impressed in the coll’ao *bf our dchbamtwns, it is that {he
o
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Government of Benga_l is far behil_id other Governments and Administrations in-
. the possession of accurate information respecting the condition and relations of
the agricultural community. The existence of the Permanent Settlement
relieved that Government from the necessity in its own pecuniary interest of
_making a record of rights in land—a measure the importance of which was
realised at an early period in those provinces ywhere settlements of land-revenue
recurred at periodical intervals; and the mode of collecting the revenuo by the
. single process of selling the defaulting estate at head-quarters deprived it -of
an ageny ‘in ‘the~interior ‘of the districts, charged-with the duty of making
itself and its principals thoroughly acquainted with the landed classes, and all
facts bearing on their condition. This being so, we felt that we were travelling
along a somewhat dark road, and that a safe arrival at our destination was not
likely-to be achievéd by rapid driving. The revised Biil undoubtedly doés niot
go as far in the direction of tenant-right in its broadest sense as the Bill oijig'i-
nally introduced, but it provides, I believe, adequate remedies for evils the
existence of whioh is undoubted. It strengthens the defences of the raiyat at
p_oi:ité which have proved to be weak ; it does not prOvidéqhiwl;J.ﬂ,- at theexpe;lse . .
of the landlord and possibly to his own destruction, with torpedoes to ward off
attacks which there are no good grounds for mﬁcipatms; ' - AN

“My hon'ble friend Bir Steuart Bayley has explained clear‘ly and at’
length the changes we have made in the Bill as introduced, and the reasons
which led us to make them. I shall not, therefore, weary the Council or p}oléng
what is likely to be a protracted debate by following him step by step over the
same ground. The impqrtanca of the provisions respecting the occupancy-
right will however justify my dwelling on them for a short time even at the.
risk of repeating in feebler language what has been said aboat them ‘bj' my
hon’ble friend ; and in what I shall say I have in mind the objections of those
who think we have done too little for the raiyat rather than of those who ‘con-
sider that we have done too much. My hon’ble friend the Mah4réjé, who is to
speak after me, will, no doubt, put this-last class of objections as strongly ‘as
they can be urged,_ and I have equally little doubt that most of the speakers who
have to follow him will fully answer his objections on this score, '

. “Theland of Bengal is divided into 110,456 estates, owned by about 130,000
proprietors ; subordinate to these proprictors come a body of'i;gjddlemon wi\osé
numbers can be only guessed at; they are probably about a million. 'Ilaa,étlly
there are 10 millions of raiyats, Of these last, occupancy-raiyats form by far thf;
most numerous and important class. About their numbers also there is much
uncertainty ; the lowest estimate I have seen puts them at 60 and the highest

« at 90 per cent. of the whole number of raiyats, and, being the

i et
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permanent agency by which the . cultivation of the soil is carried on,
they are the backbone of the agricultural organism of the country. It is
clear from this that the provisions respecting them will have effects far more
wide-reaching than those relating to the other classes of the agricultural popu-
lation, and that if we have failed in adequately protecting the rights essential
to their welfare, we have failed in the most important portion of the duty laid
upon us. To show that we cannot justly be reproached with such failure I
shall, following the example sct by my hon’ble friend, ask you again to con-
sider how the Bill found the occupancy-raiyat and how it has left him,

“The constituent elements of a tenant-right theoretically perfect are fixity
of tenure, fair rent ‘and free sale—the three F’s. I need not enter upon an
economical dissertation on the relative importance and value of these three
principles. My hon’ble colleagues are probably much better - able to instruct
rae than I them on the subject. We had, however, to consider in Sclect
Committee to what extent these principles should be given effect toin our
provisions respecting occupancy-raiyats.

 After long discussions and some fluctuations of opinion we came by
different roads to the conclusion that in respect of free sale—or the power of
transfer—the law with one exception, to which I shall allude more fully when
dealing with fixity of tenure, should be left asitis. We were fully conscious
of the stimulus to enterprise and improvement of the land which the power
of raising money on the mortgage of his holding might give to a frugaland
industrious tenant, but when we came to apply the principle generally, we found
the risks attendant on suddenly enlargingin this way the credit of a weak
and impoverished tenantry like that of Behar so great, and the difficulties in
other localities of conceding to the landlords a veto upon the practice without
strangling a healthy and rapidly-growing custom which is, we believe, of great
public benefit to be so insuperable, that we determined to follow the cautious
advice of the Famine Commissioners, and allow the right to be governed as at,

present by local custom. .
“ Those gentlemen write as follows on the subject of transfer in Bengal :—

"¢ Though on the whole we regard the general conoession of the power of sale of those* rights
tobe expedient and ultimately almost unavoidable, the immediato course to be followed by the
Government must no doubt be to a great extent governed by local custom. 'Whero the custom
has grown up aod the tenants are in the habit of selling or mortgaging their rights in land, it
should certainly be recognised by law, and where it has not it may be questioned whether the
law should move in advance of the feclings and wishes O.f the people.’

® . e, occupancy.
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« Article 41 of Mr. Justice Field’s ngest. states that under the existing
law - the holding of an occupancy-tenant is transferable by custom, ‘and
that in such cases no yegistration in the landlord’s sherista is necessary. We,
by section 188 of the Bill, expressly save customs, usages or customa.i'y'_
r;ghts not inconsistent with the Act, and by an 111ustrat10n to that sectiou__l_
call attention to ilé effect on the usage of transferring occupancy-holdmgs
without the lahdlord’s’ consent. My hon’ble friend Mr. Amfr Al has
-T obsetve, an - amendment on: the- paper- “proposing ‘that- we' should 80 much
“further in this direction® thaa we have done. The discussion on this will give
an opportumty for a fuller statement of the reasons which a.ctuated us
than I neecd now trouble Council with. 8o far as regards free sale we
have left the position of the 0ccupancy-rmyat unchanged

LRI

« Under Acts L of 1839 and VIII of 1869, a raiyat who'claimed occupancy-
right in any land was obliged to prove that he had held that land for 12 consect
tive years immediately before the dispute arose. The unexpected effect of this
provision was to make the acquisition'of “the statis ™ depend "upon ths Will of
the landlord, who had merely to shift the tenant about from onefield to another;
or, simpler still; to have the patwéri's papers, which were the chief evidence the
Courts had to go upon, manipulated so as to show a change in the tenant of the
holding or of some of its constituent fields. By either of these measures he
might prevent the accrual of the occupancy-right, or defeat it when it had
nccrued. The Bill renders these methods of getting round the intention of
tha law, if not impossible, at least a matter of great difficulty. Occupancy-rlght
will henceforward depend noton the holding of any particular land for 12 years,
but on holding as a raiyat for that period any land in the village in which the
right is claimed. To prevent the accrual of the right the landlord must tu.rn :
the raiyat out of the village altogether—a much stronger measure :md proba.bly '
more unproﬁtable thon shifting him about from field to field within the VLIIn.go
while, on the other hand, the raiyat wlll find it much easier to prove that he haa
held some land in the village for 12 years than that he held the same land for '
that period. The samo reasoning applies to the falsification of the patwari’s papers.
Such falsification will now be made more difficult to effect and more easy to
detect. All raiyats aro practically declared to be possessed of the occupancy-
right in their holdings whose tenure of any land in the village us a raiyat has
lasted for 12 years from the 2nd of March, 1871, or any subscquent date; so
that no amount of shifting within the village will now avail to extinguish the
raiyat’s occupancy-right in land held by him, and no tampering with village-.

papers short of omitting the raiyat’s name altogether will be effective for the
.sameo ohject.
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“Besides this we provide further that all raiyats holding land shall
in case of dispute be presumed until the contrary is proved to lnave held all or
part of it for 12 years—a presumphon of which the raiyat has not hitherto had
ths benefit, though it is, in our opinion, based upon existing facts.

*".*Again, under the present law, occupancy-rights could not be acquired in
land known in different parts of the country as sfr, zfrdt and khdmar. We have
reason to believe that in many localities this reserved area has been unjustly and
illegally extended to the injury of the raiyats. We have laid down strict rules for
the guidance of the Courts in determining what is khdmér or zirét, and have
stopped the growth, after the passing of the Act, of the area in which raiyats
are debarred from acquiring rights of occupancy.

+“These provisions constitute a great advance upon Act X of 1859, and
fagilitate the acquisition of the occupancy-right far beyond the present
law. I shall not anticipate the disoussion on the amendment of my
hon’ble friend Mr. Reynolds, by alluding to the still greater facilities
which the addition of the words ‘estate’ to sections 20 and 21 would
afford. I hope I have shown that even if that amendment be ,not accepted
the gain to the tenant from the provisions of the sections as they stand is very

great.

“Act X of 1859 left it open to a landlord and tenant to defeat
the accrual of the occupancy-right or to extinguish it when it had
accrued by written contracts. The mischievous effects of this have been so
fully explained to Council both to-day and on previous occasions when the Bill
was under debate, that I need not now dilate upon them. Buffice it to say that
we have in express terms declared to be null and void contracts of this nature,
whether made in the past or in the futuro. The law will no longer give
effect to contracts whereby a helpless tenant signs away his legal rights
at the dictation of a powerful and unscrupulous landlord.

“The existing law allowed of the ejectment of an occupancy-raiyat from

“his holding if tho amountof adecree against him for arrears of rent was not
paid within 15 days. This provision furnished landlords with & ready weapon
for destroying the occupancy-right. It gave them a direct interest in dealing
oppressively with their tenantry, and it has not becn everywhere allowed
to remain a dead-letter. The Dill puts an cnd to all this. It recognises the
principle that the occupancy-raiyat has a valuablo interest in his holding

which the landlord cannot be allowed to confiscate, by enacting that an occu-
r
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pancy-raiyat shall not be liable to e]eetment for arrears of rent, but, that his
holding shall be liable to sale in execution of a decree for such arrears, and:
that the rent shall be a first charge on the holding. ~The interest of the: tena.nt .
will thus be saved from forfeiture when hie is-unable, from calamities of season‘
or other mmfortunc, to meet his landlord’s demands, and he will obtain o

much of the market-value of 1t 88 remhms ‘after the' claim’ for rént has been fully-
satmﬁod - )

o« Here alaq swe-considered~; that. thp ’penant ‘should ]:re dpbnrred fron:} con-.
} pEER]

tractmg himself out of his rlghts and -we hzwa pronded that no contra.ct,

whother before or after the passing of the Act, shall entitle a landlord - to elect_

a raiyat otherwise than in accordance with the provisions cf the Act.

“In close connexion with the point on which I have been dwelling is the
legal power conferred upon the tenant in Bengal for the first time by this Bill
of making mpmvements on his holding and of being recouped for such improve-
. ments when e]ected by the landlord in tha shape of compensation, or when his
holding is sold in execution of decree or otherw:sa, by the en"h‘a‘ﬁé’ed'pncé"’phld
for the value added to the holding. This principle of compensation for tenants’
improvements was adopted in Oudh in 1868, in the North-Western Provinces in
1878, and the extension of it to Bengal by the present Billadds stronig bulwark
to fixity of tenure for the occupancy-raiyat in that province. Taken with the
other provisions respecting this element of tenant-right, to which I have been
calling the attention of Council, it will place the Bengal occupancy-raiyat, in
a better position as regards fixity of tenure than that held by the corresponding
class of cultivators in any other province of British India.

“I now turn to the question of enhancement, which is of no less importance.
Fixity of tenure alone is of little use so long as the rent at which the tenant holds
can be frequently and capriciously enhanced; on the other hand, nothmg
affords a stronger screw for squeezing successive enhancements out of a fenant
than the arbitrary power of ejectment. An occupancy-tenant.will under the
threat of ejectmont from his holding—generally the sole means of support for
himself and his fnmlly—agrca to enhancements which, at first small, gradually
raise the rent toan amount which leaves him the minimum sufficient to subsmt
on. Tha two rights hang togcther and re-act on each other.

.

s By giving greater fixit, y of tenure we h:wa restricted the landlord’s power to

exact cupricious enhancements, and our next duty was to regulato the powers of
enhancement directly conferred on him by law.

Theso wero twofold—enhanceé-
went by contract and enhancement by suit.

Tho present law places no restric-

-
- —k e e
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tion on enhancement by contract. This was a point on which the Local Govern-
ment laid very great stress, and at their instance we have provided that all con-
tracts for the enhancement of rent must be registered, that the enhancement is
not to exceed the previous rent by more than two annas in the rupee, or 12§ per
cent., and that the rent is to be fixed for the same term as is fixed in case of

efhancements by suit.

““The proviaions of Act X of 1859 relating to enhancement by suit, accord-
ing to the admissions of the tenant’s friends and the complaints of his enemies,
have proved for the most part unworkable—a siate of things which my hon'ble
friend Mr. Reynolds has described as a public scandal. If the law recognises
the landlord’s right o enhance, it should certainly not atfach to that right
conditions which render the exercise of it impossible.” My hon’ble friend Sir
Steuart Bayley has explained fully the alterations we have made with the
obaect of removing this defect in the present law, and I shall confine myself to
showing how far we have endeavoured to provide that the increased facilities
for enhancement afforded by the Bill shall not operate unfairly or oppressively

as regards the raiyat.

At starting I may observe generally that, the casier enhancement by due
process of law is made for the landlord, the less inducement he will have to
resort to irregular and oppressive methods for securing the same end—a result
of no small gain to the tenant when wo find in some localities rents doubled by
irregular enhancements in 16 years, and raised 500 per cent, by the same
means in some estates within a comparatively recent period.

“The first of the grounds on which enhancement is authorized by the
present law is ¢ the prevailing rate’. This ground I should gladly have seen
omitted from the Bill. 1t appeared to me that, looking to the impossibility of
now discovering a pargand rate in most parts of the two provinces, and con-
sidering the abuses which have been proved to have attended the working of this
ground of enhancement and the greater facilities afforded to the landlords for
enhancements on other grounds, they would have had no just cause of com-
.plaintif this had been abolished. The question, however, was dccided other-
wise by the Belect Committee, and their decision has been acceptod by the
Executive Government. But while so deciding they felt that some attempt
should be made to prevent the possibility of the manufacture of bogus rates to
be used as a lever for raising rents all round : and havo laid down a rule, to he
found in section 31, which will, we hope, be effective for this end. My hon’ble
friend Mr. Reynolds has an amendment on the paper which he considers will
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be. mpch more: eﬁectwe for. the same :purpose. . Both tha .section and the
a.mendment agree in providing that there must be a substantial difference be-
'pwem .the vent sought to be enhanced and the prevailing rate, and that the
prevailing rate is to be aacertamerl with reference to what has been aotually
paid . for’ not less than threp yeurs, -and both ena.hle the tenant to show as a bar
to enhancement that'there is a sufficient reason for his holding: at such. #h
exceptmnally low rate. Thus, whether the amendment be accepted or not,
thy tenant, whio has been allowed to hold at'alow ate for special reasons will
be Mm‘"ﬁgﬂr siihancoment ; baly Fents -whioh are aubstah’ﬁmj below the
prevmhng rate will be enhanced, and the prevmlmg rate must be mot & ‘bogus

rate, but one actually paid for such a period us will bea guara.ntee for its -
bond fide character.

“The section also provides for an enquiry by a Revenne-oﬁicer asto *he |
prevailing rate if the Court cannot otherwise ascertain it satisfactorily. ‘T
need scarcely point out to the Council that the facts are more likely to be

" elicited by 'such an enquiry thau by the evidence of witnesses.whom.the con-
tending parties bring forward.

T cannot understand how these provisions 'can . be objected to as bamg
but feeble checks on the abuses which have hitherto attended the working of
the prevailing rate as & ground of enhancement. The omission of them and

the retention of the prevailing rate in its present form would in my mind, be
much more disadvantageous to the raiyat. '

“The next ground of enhancement, namely, a rise in the average local
prioes of sfaple food-crops during the currency of the present rent, has
been substituted for a rise in the value of the produce of the land for °

which enhanced rent is claimed. The reasons which led to the. change have
been fully explained by my hon’ble friend Bir Steuart Bayley. The landlords
complained that the law in this respect had become a dead-letter from the diffi-
culty of working the rule of proportion 1aid down in the great rent case, and to |
meet this complaint, which appeared to be well-grounded, the present scheme
was devised. The 8elcot Committee believed it to be sound in pnnclpla, and

considered that thoy could guard against -its operating to the injury of the
tenant by the gpecial provxsxon which gave an enhancement in proportion, not
to the whole rise of prices, but only to two-thirds of such rise, thus n.l.lowmg
a deduction of oue-third to cover increased cost of cultivation, and still more

by the general rule, to which I shall allude hereafter, by which' enhancements
on all grounds aro to bo qunhﬁed.

s i o
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“The change has not given satlsfactlon to cither party, and I see that my
hon’ble friend Béba Peéri Mohan Mukorji has placed on the paper an amend-
ment proposing to revert to the old ground of enhancement which formerly
proved so ineffective. 1If the old rule in all its clumsiness be restored at the
request of the landlords, the advocates of the tenants will no doubt rejoice, and
the landlords must expect little sympathy with future complaints as to the
rule of their choice being unworkable. If the scheme of the Bill be retained,
the tenant gets the benefits of the limitations to it which I have above refer-

red to.

“ Next, echancement is allowed by suit on the ground of landlords’ im-
provements, the justice of which cannot be gainsaid. Under the existing law
this ground of enhancement, from the difficulty of proving the making and
vplue of the improvements, must have operated unfairly to both parties. On
one hand, it threw obstacles in the way of a landlord establishing his rights to
enhancement, on the other it held out inducements to the fabrication and pro-
duction of false evidence in support of claims which the raiyat as the weaker of
the two parties could not always resist. The provisions of the Bill respecting
the registration of landlords’ improvements, and as to the considerations which
are to guide the Courts in determining the value of the improvement to the
tenant, will prevent enhancements being made for improvements which are
not bond fide and which do not add to the value of the tenant’s holding. No
enhancement can be successfully claimed for an improvement which is not
registered, and which does not increase the productive powers of the land ; and
in determining the amount of the enhancement, the Court must have regard to
the cost of the improvement, so as not to give the landlord an inordinate increase
of rent for what cost him but little, to the cost to the cultivator required for
utilizing it, to the existing rent, and to the ability of the land to bear a higher

~

rent.

“ Lastly, comes the ground of enhancement on account of increaso in the
productive powers of the land due to fluvial action. This is a modification of the
existing law, which contains no qualification as to the cause which gives tise to
the increase in productive powers. My hon’ble fricnd Sir 8. Bayley has explained
that all other causes may be expected to fall under those which bring about a
rise of prices, and, if they boe not so, it is clear that the modification is in
favour of the raiyat. In no case is the landlord to reccive more than one-half

of the increased increment so brought about.
Q
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« Among the grounds of . enhancement under the existing law was the
circumsiance that the quantity of land held.by the raiyat is proved by measure-
ment to be greater than tlie quantity for which rent was previously paid. This
provision appears in a different place in the Bill for reasons which were given in
the Statement of Objects and Reasons, but an important alteration has been made
in it for the benefit of 'the raiyat by the restriction that the landlord is not to
meaiire more than ohce in ten years. - In the absence of a cadastral survey such

‘frequent measurements are a preliminary to & demand for increased rent, and -
give rise to serious disputes and much bitter feeling. Further, by requiring the
Court, when determining the area for which rent has been previously paid, to have
regard to the origin of the tenancy, the length of time during which it has
lusted without dispute, local usage and like considerations, we have endeavoured

to guard against enhancements which were really a rackrent being granted on
this plea.

1 have tbus gone through the grounds.of enhancement recognised by
the Bill, and have shown that they are each qualified by special restrictions to pre-
vent their operating o as to weigh down the rajyat. 'We have, it is quitetrue,
removed the public scandal to which I have already adverted, but in' so doing
we have not necessarily, we believe, subjected the tenant to rackrenting. °

* Besides the limitations on the working of each rule, we have laid down
for all cases the broad principle that the Court shall not in any case decree an
enhancement which is under the circumstances of the case unfair or inequi-
table. It has been obgected that this rule, however broad and benevolent in
intention, will prove from its vagueness of no pra.ctleal value for the protection
of the tonant, and that we should have defined precisely in the Act for the
guidance of the Courts  a fair and equitable rent’. To such objections I can
only say, try your hand at such a definition. The many able officers who have
taken part in this long controversy from its first. beginning, the Government of
Bengal, the Government of India, and I may add the Imperial Parliament, have
all failed to produce a definition of a fair and equitable rent which could be
gafoly acted on by the Courts; and our Committee need feel no shame at being
unable to do that to which they proved unequal. The Courts must .be left to |
deal with each case onits own merits, and to exercise a judicial discretion
arrived at after a caroful consideration of all the circumstances. That such

o discretion will be inoperative in checking unfair and inequitable enhance-
menls I cannot bring myself to believe.
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“ But although we were unable to lay down a rigid rule for determining
a fair and equitable rent which would suit the var ying circumstances of the
six or seven millions of occupancy-raiyats throughout the two provinces, there
was one matter on which we were nearly all agreed, that a rigid rule was both
expedient and necessary. We recognised fully the landlord’s right to enhance
the rent of his tenants, and we authorized him to bring suits for the purpose on
certain specified grounds, but we were satisfied that when he had thus attem pted
to enhance a ténant’s rent, and obtained his enhance ment, or failed to obtain it
because there were no good grounds for it, the tenant should not for a considerable
period be subjected to the worry and expense of a similar suit, or to threats of a
similar suit, which would be equally effective for the landlord’s object. This
term was fixed in the Bill as introduced at 10 years, thereby following the prece-
dent of the North-Western Provinces Act. In the Bill now before Council the
term has been extended to 156 years—a term which, in my opinion, does not err
on the side of excessive length. This provision gives the raiyat rest for 15 years.
He cannot, as at present, be harassed by annual notices of enhancement
which threaten to absorb thé fruits of his industry and prevent his applying
his full skill, and labour to the cultivation of his holding. He has now the
assurance that, let the karindir or thikdd4r bluster as they may, so long as he
pays the rent last settled, no legal pressure can be brought to bear on him ;
and this security and the independence engendered by it nerve him to resist
all the more stoutly demands which have no legal warrant. I cannot hold this
provision to be a feeble palliative; on the contrary I believe it to be a strong

shield against unjust enhancements.

““We have also énabled the Courts to temper the rigour of their decrees by
empowering them to direct that the enhancement shall be progressive if they

think hardship would be the effect of giving full effect to it at once.

“The provisions as to the reduction of the occupancy-raiyat’s rent are
much the same as in the existing law, except that reduction, like enhancement,
is made to depend on variation in the prices of staple food-crops. The same
reasons which justified the adoption of this as a ground of enhancement
warrant its retention as a ground of reduction. The arguments which
tell for or against it in the one case are equally applicable to the other. If it
is inequitable that a landlord should obtain an enhancement of rent on account
of a general rise in prices or fall in the value of moncy as indicated by a rise
in the price of staple food-crops, it cannot be contended that the tenant’s vent
should be reduced for this rcason. On the other band, those, of whom I am
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one, who hold that a rise of prices is a proper ground for enhancement of rent
gre ready to admit that it is an equally strong ground for reduction.

“We, however, go one step further than the existing law in this matter.
‘We not only allow reduction for suit on specified grounds, as at present, but we
provide a remedy for an evil which has already proved a scandal to the admlnia-
tration, namely, irregular enhancements of rent carried to such an extent as to
endanger the welfare of the locnhty or public order. Under the former class
fall those enha.ncements up to 400 .per cent. {0 which I have already alluded,
and under the latter those which brought about the Pubna and Mymensingh
riots. 'With such evils the ordinary course of law is an engine too cumbrous
and too tedious in its operation to deal effectively. People cannot be allowed
to perish, or on the other hand to spread destruction over whole parganﬁ.a while
cases are being tried by the ordinary tribunals and fought out in appual to the
High Courts. The remedy musi be prompt and drastic. We have accordingly
empowered the Local Government, when it is itself satisfied and can satisfy the
Governor General in Council that such a remedy is needed, to apply it hy
enabling a Bettlement-officer fo settle all rents and to reduce rents in any
spemﬁed area generally or with reference fo specified cases or classes of cases,
if in his opinion the majntenance of existing rents would on any ground,
whether mentioned in this Act or not, he unfair or inequitahle,

“The power is not one to be lightly exercised, but the knowledge that
Government has in its hands such a weapon must operate as a check on the
oppressive exactions of grasping landlords,

“I have, I fear to the great weariness of my hearers, enumerated in detail
the provisions respeoting the rent of the occupancy-téna.nt. because it is on this
point mainly that we are accused of having done least for him, or rather of
having rendered his position worse than it is at present; but the ohjection
underlying the arguments of some at Jeast of the assallants of the Bill on this
ground is not that we have done too liftle for the raiyat but that we have done
too much for tho zamindfr. They oppase really any ground of enhsnoement
which can be made warkable. They think that the raiyat will be better off by
taking his chance under the existing law, which is so difficult for the Courts to
give effect to, than if subjected to rules, however guarded, which can be
made & renhty They are loud in their clamours against the pestrictions by
which it is proposed to qualify the rules in the Bill, but they haye failed
aitogether to suggest others of a more satisfactory nature, gr to substitute
grounds of enhancement which would be free from the abuses to which théy

]
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believe that these will be liable. 'We, on the contrary, think that no grounds of
cohancement should be offered to landlords which the Couris are unable to
work ; and, while recognising reasonable and workable grounds of enhancement
in the Bill, we have, to the best of our ability and judgment, made such provi-
sions as will prevent their working unfairly or inequitably. By doing so we
withdraw a strong oncouragement hitherto held out to in‘egula.r enhancements,

and, instead of a fitful and uncertain protection arising from the difficulty of
working the rules, we g:vc to the tenant the security that the rules cannot be:

worked to his i injury.

“As regards another class of objectors who describe the restrictions we
have imposed as ¢ feeble palliatives impotent to restrain the cvils which the
working of the enhapcement sections is calculated to produce,” I hope I have
salisfied the Counc:l that this description does not accurately represent such
measures as ‘the modification of the rule respecting the prevailing rate, the de-
duction of ‘one-third of the increase claimable on account of rise of prices, the
provisions' that only bond fide improvements by landlords and the benefits
flowing from them -to the tenants can authorise enhancement, the precautions
to guard against a tenant’s rent being unfairly enhanced on re-measurement,
the general rules as to all decreed rents being fair and equitable, as to rents
once settled being undisturbed for fifteen years, and as to progressive enhance-
ments, and lastly the power reserved to the Local Government to send in the
Settlement-officer to reduce rents without reference to the grounds specified in
the Act when the local welfare or public order require the adoption of .such-a
course. If these be feeble palliatives it is difficult to say by what othor re-
strictions the grounds of enhancement could have been qualified which would
not amount to a declaration that those grounds might remain on tho Statute-
book as a reasonable concession to landlords, but that in the intcrests of the

tenants no practical effect should be given to them.

“We have further, as explained by my hon’ble friend the mover, applied
remedies to the abuses of the right of distraint, of the collection of rent
by monthly instalments, of the power of bringing, or threalening to bring,
frequent suits for arrcars; and we have endeavoured, by rales respecting
the delivery of receipts and statements of account, to furnish all tenants
with materials for resisting unjust claims for arrcars of rent. Though petty in
appearance, these are matters which closely affect the happiness and welfare

of the raiyat.
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« Finally, we have by the Becord-of-rlghts chapter laid the foundation of

a system which will in time extend to Bengal the benefits which have elaewhere
beenfouiid to follow in the preparation and maintenance of an accurate record

of the rights of the different classes having interests in the soil. Thig system .
-cannot be brought into force over the whole country at once, and must of
necessity be gradual in its operation, but ‘as it spreads it- will dispel the-dark-
ness as to agricultural facts which has so long covered these provinces, will
determine the mutual rights of landlords and tenants where they are uncertain,
‘and by:furnishing both with a correct ‘measure of those rights will increase- the
value of landed property, will remove causes ‘of strife, ‘will deprive the power-

ful of pretexts for enhancement, and will strengthen the weak to thhsta.nd
oppression.’

The Hon'ble THE MARARAJA oF DURBHUNGA said :—"I r_egi‘ét that T cannot .
support the motion of the hon’ble member that the Bill should be taken into
consideration. In my opinion it is not submitted to the Council ina form in

. which we can reasonably beasked to consider it. It gomes before us _disap~
proved. and discredited by all partles The ralyats are as much opposed toit *
as the zam{nddrs ; and are we, who are legislating in the interests of the zamin-
dirs and the raiyats, altogether to disregard fhen- wishes and their opinions P
Is therea single raiyat or a single zamindér in the country who desires that
this Bill should be passed ? And if it is an undoubted and an undisputed ' fact
that neither zaminddrs nor raiyats desire this measure, will this Council be
justified in forcing it upon them? Are we to suppose that zamindérs and-
raiyats are alike ignorant of their true interests ? Surely they may be trusted
to know whether a law will injuriously affect them or not. But if we are to
disregard the expressed wishes of the parties who will be affected by. the pro-
posed legislation, upon whose opinion is the Council to rely ? - Are we to
rely on the Select Committee ? The Belect Committee consisted of eleven
members, but out of this number only three have signed the Report without
reservation.  All the other members have on most important particulars dis-
sented from the Report. The Report, therefore, and the Bill, which has been
drafted in accordance with the report, is practically the Report and Bill of
three members only : and ‘two out of the three hon’ble members have no
practical experience of Bengal. The Bill, therefore, comes before us discre-
dited and disowned by the majority of the Selecct Committee itself. If the
Select Committee had been unanimous in their recommendations, sowme sort of
justification might have been found for proceeding further with a measure

which has been so universally condemned. But with this great divergence of
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opinion among the members of the Select Committee, there seems to me no
other alternative but to withdraw the Bill. It cannot be expected that the
members of this Council should accept the Report of the Select Committee as an
authoritative document. If the members of the Select Committee are not
the.m,selves agreed as to the principles of the Bill, is it reasonable to expect
that this Council should act upon their recommendations? If the Bill
in its present shape is proceeded with, all the questions which engaged the
attention of the BSelect Committee will necessarily be re-opened in this
Council, and every hon’ble member will have to form his independent
opinion upon them. But here an initial difficulty presents itself. There
is absolutely no reliable information upon which you can proceed. The
Select Committee had no evidence before them. They acted upon official opi-
nions, which were generally conflicting and often misleading. My hon’ble
‘frield M. Hunter has well described in his dissent the difficulty in
which the Select Committee was placed. ¢ The Select Committee,” he writes,
“ has been asked to deal with the entire relation of landlord and tenant in Bengal
without being furnished with any body of cross-examined evidence to guide its
deliberations. Opinions and stutements, often conflicling and sometimes con-
tradictory, have been furnished to it in large numbers. But it has not had the
means of ascertaining which of these opinions and statements would have borne
the test of cross-examination, or how far their discrepancies might have been recon-
ciled. Absence of such data is the more to be regretted in a measure affecting land
right in Bengal, for in Bengal, almos: alone among the provinces of India, there is
no central department of statistics * * * which might in some measure have com.
pensated for the evidence of witnesses heard in the districts. * * * The result has
been to leave in my mind an extreme uncertainty in regard to several important
olasses of rights with which the Bill deals.” Is this Bill, then, my Lord, ripe for -
discussion? Are we to legislate in uncertainty P Are we to pass a measure which
will revolutionize and disorganize the whole rural economy of the country, with-
out having any reliable data before us ? From the very first the zamfinddrs have
demanded an enquiry. They deny the facts and the assumptions upon which
the Government of Bengal has proceeded. I will give one or two illustrations-
The justification of the occupancy clauses in the Bill was based upon the fact
that the zaminddrs of Behar were in the habit of shifting their raiyats to prevent
, the accrual of occupancy-rights. This fact, in their memorial to the Becretary
of State, the zamindérs of Behar cmphatically denied. From my own experience
I can affirm this denial. T can state as a fact that such a custom is not preva-
lent in Behar, and that I have never even heard of its existence, and yet the
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whole of the legislation with regard to those occupancy-rights has proceeded on
* an assumption: which is absolutely bascless.. Another charge made against the
zamindérs of Behar was that they rack-rented their raiyats; that rents were so
excessive that the raiyats were left without a reasonable margin for subsistence.
‘In their memorial to the Becretary of State the zamindérs of Behdr concluswely,
as I think, showed tha.t the charge was baseless, but the restrictions on enhance- -
ment have been mainly introduced into the Bill on the assumption that the -
charge is true..: Is this fair.upon the zamindérs ? Have they not a right to- ask .
that their rights” “shall not be ‘taken away on mere assumptions? Have they
not a right to demand that the charges brought against them ‘shall be sifted
and examined before the legislature is invoked against them ? But the Bill
itself contains the best cornmentary on this charge. These ralyuts, who are sup- °
posd to bo so ground down and oppressed, are allowed to demand from their under-
raiyats 50 per cent. more than they themselves pay. You are asked to restrict the
" demand of the zam{ndér upon the raiyat, and at the same time to sllow the same
- raiyat to demand .for the same land 50 per cent. morg than he pays himself.
Oan any inconsistency be greater ? I have merely given these illustrations by
way of example to show that we are legislating jn the dark.- The foundations
of the Bill rest upon facts which are alleged and denied, and upon assumptions,
which are challenged a8 untrue. 'We have no ascertained facts before usupon-
which we can possibly proceed. There is assertion on the one side and denial
on the other, and the truth has yet to be ascertained. If this is a correct de-
scription of the position in which we stand, is it possible to proceed with the
Bill? How are we to decide between conflicting assertions? We may repeat
in this Council the interminable discissions of the.Select Oommittee, but in
the ahsenco of ascertained facts weshall not be able to arrive at any satlsfnctory
conclusion. To me it scems amazing that we should be considering the matter
at all. Among the many millions of people who will be affected by the Bill
not a single voice has been raised in its favour. If it is passed, for whose bene-
fit will it bo passed? It surely cannot be wise to pass a Bill which will; ‘benefit
no one and irritate every one. I look upon the Bill as disastrous in every point
of view. It will be disastrous ina political point of view, because it will be
regarded as o flagrant breach of the Permanent Settlement, and will therefore
“shake the confidence of the landed proprietors in the Government. It will be
disnstrous to the zaminddrs, because it will not only deprive them of their rights
‘but will render zaminddri management for the future absolutely lmpussmie
It will be disastrous to the raiyats, because it will give rise to endless disputes
aud lead to interminable litigation.. For these reasons I am strongly of opinion
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that the Bill should be withdrawn, and that any measure which may hereaflter
be proposed. should be drawn up on tho lines of the present law, instead of
sweeping away existing landmarks and disorganizing the whole fabric of rural
society. I shall, therofore, vote against the motion that the Bill bo taken into
congideration.”

The Hon’ble MR. EVANs said :—* I have to apologiso to the Council and to
Your Excellency for not being fully prepared to speak to-day on this important
measure. Knowing the strong opposition of the Mahdrdja of Durbhunga to
to the Bill, I not unnaturally counted upon his specch taking up the rest of
this afternoon. I can only ask the indulgence of the Council in case my ob-
servations should in sdme respects be discursive, and in other respects insufli.
cient, considering the importance of the measure before the Council.

. Your Excellency can well believe that it is with great' reluctance that
I have taken any active share in thislegislation. My own heavy professional
engz-lgements and the active opposition of many of my personal friends to this
measure all combined to make me desire to avoid it. Believing, however, as
I did and do, that some legislation on the subject was, in consequence of the
admttted imperfections of the Act of 1859, necessary for the welfare of the
country, I did not feel myself at liberty to decline to give what assistanco I

could to the undertaking.

“TIn this task the Select Committee have been beset by many diffioulties,
of which perhaps one of the greatest is the initial mistake that was made in
not having two Bills, one for Behar and one for Bengal. I have always
thought this a mistake, and I believe other members of the Select Com.-

mittee have thought the same.

“ In Behar, as a rule, the landlord is strong, the raiyat weak. In miost parts
of Bgnga.l, notably in the Eastern Districts, the raiyat is stronger than the land.-
lord. It was, however, decided by Government that the Bill was to be a gener-
al rent law, and not two special laws to meet the wants of the two Pprovinces.
We have done our best under tliese circumstances. But the result is unavoid-

“able, that those whose eyes are mainly fixed on the poorest parts of Bohar say
™ we have not done enough for the raiyat, while those who mainly regard the
condition of Fastern Bengal accuse us of having done too much for the raiyat
and having done too little for the landlord. There have been very strong state-
ments before us that in Behar, or portions of Behar, the raiyats are so rack-

rented that they have absolutely no sufficient margin for subsistence ; they are
8
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describod as having an actual insufficiericy of food.: If thingsare as described by
gome of the officers,of Government, and if this state of things can be remedied

by leglslatlou, it would justify legislation of a most drastic character for the

-

special local areas where these evils prevail. If it be shown that these evils
arise from rackrenting, and can be cured by st.oppmg enhancement altogether,
or even by reducing the rents, it should be done by special leglsla.tlon

‘“But all that we can do in laying down general rules fdr the regula.tlon of
the.1aw between landlord and tenant is to provide such rules ‘as shall prevent
such a state of things arising-where it does not already exist, and to arm .the
executive with power to interfere, if absolutely necessary for the public welfare,
pending the further enquiries necessary for legislation of such an exceptional
character. This I think we have done. My hon'ble: friend the Mahé&réjé of
Durbhunga denies that such a state of things exists among the raiyatsin Behar,
and it may be that the poorest class are sub-raiyats. - It may be, again, that
many of them are technically raiyats holding as such a very small portion of
land; too small for the subsistenco of themselves and their families, and eking
out a scanty 'subsistence by holdmg land at a rackrent under’ substantml
raiyats and by working as day-lahourers. This state of thmgs would require a -
different class of legislation. These considerationshaveled mé to the belief that
this question of peculiar special local areas must, perforce be left to special legis-
lation. It would be wrong to legislate for the sixty-nine millions in Bengal
upon any idea that such was the case in general or that such things prevailed
to an extent which would justify us in offerin g 4 remedy by any general rules.
Having said this much, I desire particularly to say thatif such a state of things
can be shown to exist, and to be capable of being remedied by legislative
attempts, I for one am perfeetly willing to adopt that special remedy which
may be shown to be nocessary. Before noticing the special provisions of this
Bill, I desire fo say a few words upon the hjstory of the occupancy-right. .The
subject has been so exhaustively discussed on both sides that I can add little
to what has becn said, and what little I have to say arises !:r:u).mljr out of a fresh
pamphlet recontly published. I have here before me a pamphlet entitled
¢ Proprietory Rights of the Zamf{nd4r,” issued by the Central Committee of the
Landholders of Bengal and Behar. I am glad to see from this work that upon
one point we are agreod. In page 12 I find these words :—

¢ Undor the customary law the vesident or occupancy raiyat was entitled to hold his land so

~ long as he paid the genoral rates which were settled for the village or pargané in which he

lived : so far both sides agreo.’

’
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“We have this much toavrpc with at any rate, that, on the universal cus-
tomary law of India, there is a fixity of tenure, so long as a man pays his rent ;
and the book goes on to say that the real point in the zamfinddr’s opinion is the
question of how ho is to enhance, and it goes on further to say that the will of
the zaminddr should be the sole arbitrator of the amount of enhancement, and
it challenges us to show that at any time in Bengal since the time of the
Permanent Settlement the ruling power has ever exercisod the power of regu-
lating the assessments upon the individual raiyats. No doubt, though 'by the
institutes of Akbar, the relative proportions of the produce were settled between
the cultivator and Government, yet, as Mr. Shore said, even when the Govern-
ment professedly dpalt with the raiyats, it was found impossible.in * practice to
assess each individual cultivator, and so the distribution of the assessment
was left,in Bengal to’the zaminddrs. But this is very different from o right to
demand what they pleased. I certainly agrce with the Court of Directors that
it was ‘a general maxim under the Moghul Government that the immediate
cultivator of the soil, paying his rent, should not Dbe dispossessed. This
necessarily supposes that there are some measures and limits by which the
rent could be defined, and that it was not left to the arbitrary discretion of the
zaminddrs.’ It is, I think, quite evident that there was a right of somo sort
in the cultivator which was not illusory. There was some kind of right as
regards the quantity of rent. The fact that it was the zamindir and not the
Sovereign that fixed the rent can be very easily accounted for. In a huge
despotism like that of the Moghuls,—a central despotism,—powers to a very
large extent were delegated to the Provincial Governments, which in turn
delegated many of their powers to the great princes and the great zaminddrs;
and we all know that these great princes and zamindérs exercised the authority
and the functions of Government, both civil and, to a certain extent, criminal
as well; and therefore it came to pass that with regard to these matters of
revenue over which there was mo control by any Courts in those days, nor any
written law, no redress could be had save possibly by petition to the Executive
Government, which would, save in rare cases, reccivo little attention. 8o far
as we know, no questions of rent were allowed to be discussed in the Courts,
and the consequence was that the settlement of all questions quoad the raiyat
was in the hands of the zamfnd4rs not as owners of the land jbut as delegates
of the Sovercign. It is admitted now that the zamfndér had really proprictory
and horeditary rights ; but how could he assert those rights ? Could he go toa
Court of law and ask for a decrce against tho Sovercign Power? Ile had to
take what he could get from the Sovereign Power; hence it was that with a

despotic Sovereign Power sll rights must necessarily be uncertain in their

P
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enjoyment. There was no tribunal to appeal to, and all proprietory rights were
of s precarious nature. But we know that, however .despotic a Government
may be, -rights of property must be recognised more or less. Subjects and
rulers both recognise the existence of unwriiten law and customs even under
a despotism, and are generally guided by them, even though they often use
their powers to trample on them. Therefore, I do not think there is anything
in this objection, that the Sovereign did not directly fix the individual raiyat's
assessment. . If the Ceptral Government was far away, the delegate wasallowed
to do what he liked. I.think it comes to what Mr. Harrington says in his
¢ Analysis’ that in the decay of the Moghul Power the ruling Power plun-
dered the great zamindérs, who were in turn forced to plunder the raiyats.
That is, I think, the real explanation of much of the confusion which has
been thrown upon this subject. 'When in later avd more” pedceful times the
matter came to be examined, then the fact became clear, which is stated in
the Report of the Parliamentary Committee of 1882, that—

“In the general opinion of the agricultural population, the right of the raiyat is consider.
ed as the greatest right in the courltry ; but it is an untransferable right.’ 3 .

“ And they go on to say :— i )

“ This part of l{:e evidence befure your Commiittes bas ‘been particularly adverted to,
as it is of so much importance that the Government cannot be teo netive in the protection

of the cultivating closses, for the vital question to the raiyat is the amount o

f the nssessment
he pays.’ . +

“Tf this be so, wo really find the position to be as follows :—It being
conceded now that there is such a thing as a customary law giving such
occupancy-rights, it follows that everybody who before, the Permanent Settle-
ment had: held or reclaimed land in his own village, without .exoeption,
acquired occupancy-rights. What was tho effect of the Permanent Settle-
ment ? It was o contract between the Government and the zam{ndérs in wlich
the Government gave the zaminddrs certain rights, and the Government had .
declared, so far as the Government could declare, that the zamfnddrs, w;ere
the proprietors. DBut this cannot be said to make any alteration in the
unwritten law, nor could it affect any persons who wero not parties to the con-
tract; and tho case may be stated thus. The man who came in the next day
after tho making of that sottlement, who claimed land or held land in his own
village, was under the same old customary law as before, and by virtue of that
law aoquired a right of occupancy. The truth is that; at the time of the
Permanent Scttlement, Government settled thair own disputes and quarrels
with the zamfndérs. They were very numerous, and zamindérs had just reason

\
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to complain, and did in fact make the complaint heard in Parliament. The
final settlement of all these difficulties as to the respective rights of Govern-
ment and zamfnddrs was come to in the Permanent Settlement. Tho Govern-
ment, finding that the matter of the rights of the raiyats was an obscure and
complicated matter, which they could not go into on account of its intricacics,
left it alone, because they thought it could probably be scttled by agreement
between the zaminddrs and their raiyats, much in the same way as they had
settled the difficulties between themselves and the zaminddrs. But what was
the position ? The raiyats continued as they came in to cultivate their lands and
to acquire the same rights under the same old customary law, which was never
abrogated save so far as it might be affected by tho oxpress provisions of any
of the Regulations. The only difference was that, whercas before they acquired
thejr rights against thé Government and zaminddr, after the Permanent Settle-
ment they acquired the same rights against the zaminddr, as representing Lis
own and the Government title, and that the Government had left only a per-
petual charge on the land with the duty solemnly reserved to protect the
raiyats, and to legislate when they thought it necessary for their proteotion.

“ But the hoped for result did not come to pass. The raiyats and zamind4rs
did not settle their respective rights amicably, and so it befell that, at the end
of 60 years, the legislature found it necessary to lay down some rules in regard
to the enhancement-of the rates of rent which were demandable from the raiyat.
Now one of the main arguments of this pamphlet is that the legislation of
1859 was a breach of the Permanent Settlement ; and they make it out in this
way. They say that before the Permanent Settlement they had the right to de-
mand rent according to their own arbitrary discretion. Shorn as they have been
of their civil and criminal jurisdiction, and no longer representing the ruler’s
power, they still contend that their will is the measure of enhancement, and
that the effect of the reign of law which the British Government have
introduced is that the Courts ought to register their arbitrary demands as decrees,
and that the resistless might of the exccutive should be at their call to enforco
their decrees and protect their persons. It is upon this view of thsir rights
that the pamphlet really proceeds. It is upon that ground, they say, that we
departed from the Permanent Settlement in that Act of 1869. I deny that
altogether. I think it was clearly competent to t-he Government to logislato
as it then did. But it is idle to go into a question like that, becauso, if they
onee admit that the Government had the power, in 1859, to make theso rules
to regulate the rent, and to define the occupancy-raiyat, thoy cannot deny that

this Council has in 1884 tho right to amend the definition and the rules. If
T
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they rest on the argument that the legislation of 1859 was improper, we can
only say that that question is long ago coriclided by authority, and that it is
useless to discuss it save as a forensic exercise. As regards the position in 1859
it stood very much in this way. * Nothing had been done for* 60 years,- and it
was found that matters were not satisfactory. The legislature came tothe
conolusion to make rules. They first desired to define who had the right of
‘occupancy, so as to enable the- Courts to ascertain that fact. Then they pro-
“ceeded to make what they considered to be fair and equitable rules to guide the
Courts in decreeing enhancements of the rents of occupancy-raiyats, and they
made an express rescrvation that the occupancy-right should not accrue in
respect of any land as to which the raiyat had contracted expressly that he
would give it up at a certain time. As regards those raiyats who had not a
right of occupaucy, it was decided that they must give up the land on reason-

able notice; but that so long as they were allowed to remain, no more than a
fair and equitable rent could be demanded from them.

“These were the main provisions, but complaints were soon heard. The
zamindérs complained that the grounds of enhancement were unworkable, and
that they found moreover often msurmountab}e difficulties in obtaining in fact
the enhancement to which they were in theory entitled ; while those who had at
. heart the interests of the raiyat complained that the effect of the definition as

construed by the Courts was to defeat the intention of the framers of the Act,
ond to shut out from the status of occupancy a large number of raiyats who
were entitled to it.- It was complained of on both sides. The raiyats, or those
who spoke for them, complained that they had very great difficulty in proving
the occupancy-right. They pointed out the immense difficulty of proving 12
years’ continued cultivation of the same plot of land, in that there were no
fences as in England. The raiyat might be holding five or six little plots in a
large plain of rice-land divided into plots by temporary ridges of mud. Theonly
documentary evidence, measurement-papers and zam{ndéari records of rents and
holdings were all in the hands of the zamindérs and liable to falsification by
zamindériservants, They also complained in respect of various portions of Behar
that there was. a practice of shifting them from one village to another. Now I
understand my hon’ble friend the Mahéiréj4 to say he has ascertained that that is
not done for the purpose of preventing the accrual of the ocoupancy-right. - That
may be 8o, but this muchis certain, that for some rea son or other the raiyatsin
many, if not most, parts of Behar were unable to avail themselves of the pro-
tection of tho occupancy clauses even to the limited extent which their breth-
ren in Bengal could and did. On the other hand, the zamfndér complained,
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-and complained rightly, that he could not get the enhancement he was in theory
entitled to. We all know the immense difference between what is the result in
theory and fact. It was one thing to discover the motive power of sicam and
another to construct the locomotive engine. The data were left to the Courts
to discover, and u.n._{'ess the Courts found the data it was impossible to work the
rules at all; and in working thesc rules there were very many difficulties. I
will not go into them in detail; they are familiar to all who are conversant
with the subject. Now itis a very demoralising state of things when we
dangle before a man’s eyes his rights, and assure him they arc his rights, and
send him to our Courts to enforce them, and then provide the Courts with such
rules that the odds are against his getting them. Perhaps the most workablo
of the rules was the ‘prevailing rate’ as interpreted by the Courts, but
the vagueness of the expression ‘places adjacent’ rendered this uncertain.
Besides, if the ¢ prevailing rates’ were too low, he got no remedy under this
herd. It has been said that it was the outery of the zaminddrs on this
head, and on the score of difficulty in realising rents, that led to this legislation,
and that we have forgotten this, and legislated in favour of the raiyat instead.
Bat we have tried to grapple with both the evils above mentioned by altoring
the definition in favour of the raiyat and making the grounds of enhancement
workable in favour of the zamindér; and if we have failed to facilitate in any
marked degree the realisation of rent, it is because all the summary remedies
proposed failed to yield just and satisfactory results. Having failed ourselves
to do any more than is here set forth, we applied to the Judges, and the

Council have seen their answer.

“ As to the charge of having legislated for the raiyat without sufficient
reason, you will have seen what bas been said about the imperfection of
the Act of 1859, from its passing to tho present day, and attention had
been directed afresh to this matter by the recent famines, and it was felt to be
unjust to redress the complaints of the one side without takinginto consideration
the just demands of the other side. Besides, it became apparent that our best
method of carrying out the often declared policy of the Government of protect-
ing the cultivating classes, who form the bulk of the population, lay in oxtending
the definition of the occupancy-right in such a way and to such an extent as
to secure the fruition of that right to the great massof the raiyats, who in my
judgment ought to possess and enjoy it. Believing that with an advaucing
education nothing but trouble can befall us if our laws do not recognisc what
the agricultural population firmly believe to be their old and just right, that is,
the right of occupancy, I have not hesitated to accept such amondment of law
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as seenied necessary to that end. I will endeavour to describe briefly what we
have done on this essential point. The whole revenue map of Bengal, speaking
roughly, is' divided into small village areas of different sizes and shapes called
mauzds. Now, a resident raiyat had by the old cuatom a right of occupancy in
the land in his own village, but in no other land. New villages sprang up, and
even within the same village area arose detached clusters of homesteads, subsi-
diary villages or tolas came into existence, many of them near the boundary of
the- next -village ; and as this cohesion of the old village communities with their,
old organisation decayed, it became more common for the inhabitant of one
village to become a permanent cultivator, though not a ‘resident, of an adjoin-
ing village. It was thought right in 1859 to mske permanence of ‘cultivation
and not residence the ground of the occupancy-right. | I think this was only
such a modification of the old law as might fairly be made to suit the' altered
conditions of the times, and so the rule laid down in 1669 was that whether a
raiyat was a khudkhast raiyat or pykasht rmyat yet having shown that he culti-
vated the same land for twelve years he should have a right of occupancy.
The mistake was in providing tbat he should show that he had cultivated that.
partioular piece of land for twelve years. The amendment that we have ‘madé
is by providing that it should be enough that he is a permanent ocultivator
either in this or that village area, and that he should thereupon be consi-
dered to be an occupancy-raiyat of those village areas in which he is. a perma-
nent oultivator. Now this makes a great difference, as we get rid of the
whole difficulty of proving that he cultivated a particular plot of land for
twelve years. If he is a cultivating raiyat of one mauzd or villige where
he lias his house and in two mauzds alongside, he should be held to be a

sottled raiyat of the whole three mauzds and have a right of occupancy in all
of them.

“ It must be abundantly known that a raiyat is not a man who goes about
as a nomad, but is really attached to his own village; and so it follows ii
reason and common sense that ho cannot cultivate except ncar his own' village
where his home is. If he takes up land he generally takes it up permanently.
He may take it up for a temporary purpose, but ordinarily he takes it up
-cither in his own mauzé or'in the adjoining ones, and then no power cin
drive these mon out of their own villages. The result is that this rule goes far
to sccure that the ordinary class of raiyats shall be entitled to thée occupancy-
right. Wehave made a further provision. Whereas the Act of 1859 said ¢ you
shall bo an ocoupanoy-raiyat of every piece of land which you have cultivated
for twelve years,’ yot it has this exception,  provided that the landlord does not
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prove a contract by which the raiyat took up the land on the condition of not
being an occupancy-raiyat.’ It is no doubt a strong thing to override a written
contract, but it was thought that there was a tendency to insort this in cvery
contract, and there is no doubt that it would be inserted to a very large extent ; and
therefore the Committee assented, though not without rcluctance, to the inser-
tion of a provision by which the raiyat is barred from contracting himself out
of his occupancy-right. It was of very paramount importance to my mind
that we should secure this right of occupancy to the raiyats, and not leave
room for any device by which it might be defeated, bearing in mind that with
illiterate and poor persons anxious to get land a provision of the kind might
easily be slipped info a document. It was also apparent that both the zamin-
ddrs and under-tenure-holders here are not people who desirc the posscssion
of land for cultivation, but they are simply rent-receivers. The only thing
they desire is that the land shall be cultivated by the raiyats, and that they
will pay as much rent as possible, and as regards the bulk of the zamindars of
Bengal, there is not much hardship, because you are merely attaching a custom-
ary incident to the holding, and the only result is that the landlord is bound
to enhance according to certain rules and not arbitrarily. Such a man cannot
very much complain if we provide that the land shall be held under such ocir-
cumstances that theright to enhance shall not be arbitrary but according to fixed
rules. But there is another class of proprietors in respect of whom there really
appears to be considerable hardship. Theseare persons who aoquired land for the
purpose of cultivating, at an expense beyond the power of the raiyat, certain valu-
able crops, such as tea and indigo. They have great ground to complain of
these restrictions, namely, that it prevents them letting out temporarily to
residents of tle village any lands which they do not for that year wish to cul-
tivate themselves. They say, very rightly, ¢ we want to let out the lands, which
we wish to be cultivated for a year or two.” Take an ordinary cass. The indigo
-plant derives its nourishment very far down in the ground, and it is a very
exha.ust.mu- crop. Rice,on the other hand, grows right on the top of the land,
and does not exhaust the land except near the surface. An indigo-planter has in
his hands a large tract of land, say, of 2,000 bighds, on which he grew indigo
last year. The raiyats, on‘the other hand, have another tract of land in
their possession, and they come under the new Bill and say, ‘let us bave
the land, which will give us an abundant crop of rice, and do you take
our land for indigo dor this year. We will pay you so much for your
land, and we will give you back your land next year.” .Under our

legislation the zamfnd4r is obliged to say ‘I must let the land to a person from
U
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another village, because you will acquire occupancy-rights in this land ; you
are not competent to contract, and therefore, though a stranger offers me
only half the rent, I must either let it to. him or keep the land fallow or
try and grow another crop of. indigo, because the legislature has deter-
mined ‘that you shall not contract yourself. out of -the right of occupancy.
1 should have to trust to your honesty, because the law will not recognise a
contract entered into by you.! There is no doubt whatever- of .thé very con-
siderable: hardslnp ‘of - this provision, and the only thing whioh will justify the
domg of it is that the class it will affect is small.  Itis not very clear how. land-
lords can protect themselves against this provision. Possibly they may do sp
by letting the land to a stranger or by getting the raiyatsto exchange the lands
which they cultivate, under some form of contract not amounting to a tenancy.
But this, even if posmbla, would not meet all cases. T still hope that my
hon’ble friend Mr. Tlbert may see his way to drafting some clauses which
will give relief in these cases, while prondmg against abuse.

“ The eﬂl to be guarded against is that, if & rmyat i§ allowed to contract
_himself out of the occupangy-right, such a cond,ltmn would, I fear, in time be
be found in. gyery patté, and thus the main object of protecting the occupancy- .
right would be defeated. The result of this legislation is that the bulk
of the raiyats must be ocoupancy-raiyats, though new raiyats coming in from
time to time would not become occupancy-raiyats until the expiration of
twelye years, ' '

“We have gone further and prcmded that when a raiyat is found
cultivating as a raiyat, thaf is, paying rent for any piece of land, he shall in a
suit by his landlord to whom he pays rent have the advantage of a presumption
that he has been cultivating that piece of land for twelve years.

“The reasons for doing this are that the documentary eviclejme on this
head is in the landlord’s hands, and not in his, and that as a matter of fact
most of the land is cultivated permanently, and the raiyat is often so poor and
illiterate and soill equipped to meet litigation, and so ill provided with money

"and reliable evidence, that it was feared that, without some provision of this

kind, our efforts to secure him the enjoyment of the occupancy-nght would
not have the desired effect.

“This provision has been much complained of, but many of the strictures
made on it are based on misconception. He does not by this clause get a
general presumption that he is an occupancy-raiyat in consequence of his hold-

-
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ing some undisclosed piece of land in the village or the estate. He gets the
presumption only as against the landlord to whom he paya his rent, and who has
the best evidence in his hands, and only as regards the particular land in dis-
pute. This limitation, when duly borne in mind, disposes of many of the
ohjections made against this presumption, though no doubt some remain in the
case of the auction-purchaser, and will have to be discussed on the proposed
amendments. But I tlun]-: in spite of them, it should be retained. As to the
relief to the raiyat in cases when his ocoupancy-right is threatened to be disputed
in Court, it is immense. The difference in all countries is great when the onus of
proof is shifted on one side or the other. The person on whom the onus of proof
lies has always to discharge a heavy burden. Bt if the onus of proof is so burden-
somein all cases in countries where facts are more or less ascertainable, what must
it be in this country, where everything brought before the Courts is too often
illusory, where oral testimony evidence is so often worthless, and documentary
evidence is frequently forged ? I don’t mean to say that the zamfndérs tamper
with their documentary evidence, but it is quite certain that the gumdishtas
and other inferior servants do it. This being the state of things, it makes an
enormous difference on which side the burden of proof is thrown, and it may
be said that it is easier for the zamfndér with his dooumentary evidence to
prove that the particular piece of land has not been held by the raiyat for 12
years than for the raiyat to prove that it has been so held. I thinkthatis going
a long way in behalf of the raiyat, and I am astonished to find that my hon’ble
friend Mr. Reynolds ‘appears to think that we bhave not gone far enough,
and that we ought to give him an occupancy-right in the estate, if he has held
any land in any part of it for 12 years. I must point out the difference
between a village and an estate, and the effect of introdur._-.ing the word ‘estate’,
which has been cut out by the majority of tho Committce. The villagers are
the villagers of a particular village, just as much as parishioners are parish-
ioners of a particular parish; and the best illustration is to deseribe a villago
as a parish, Then the position is this. If a man is asked where he comes
from, he at once says, ‘I am so and so, the son of so and so, of a particular
village’. On the other hand, an estate is an abstraction, a revenue-unit on
" which the Government revenue is paid, and which is liable to be sold up in
default of payment of revenue. This unit is sometimes very large. It
extends sometimes to 50 or 100 miles. 8till the zamfindiirs frequently sublot
the estate in whole or in part, often in a number of perpetual tenures, generally
known in Bengal as patnfs. Each patnidir may again sublet in perpetuity by

one or morc under-patnfs, and so on.
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« Now, it is the lowest in gradation of the under-landholders who has
{o deal direct with the raiyat. He perhaps has in his tenure 10 villages out
of 100 or 1,000 forming the estate, or he may have only one village. He can
tell who are the raiyats of his villages. He has got power there and the
‘mieans of knowledge, but ‘with regard to the other villages in the estate™he
knows no more than I do. Why: should the tenure-holders of other villages
give him any information ? Now, what is the result ? When in good faith
a small tenure-holder hs let & little piece of land to a stranger, this stranger
says ¢ No doubt I said I will give up the land in a year or two, but I have a
brother 20 miles away in the same estate; and although I am not even on the
register of the landowner there, I'enjoy it jointly with my brother, and under
the cover of my brother I am a settled raiyat of the whole estate, and therefore
1 cannot cultivate any land in this large estate without acquiring the righs. of
ocoupancy.’ .
“The particular landlord of this man knows nothing of the distant -place,
and cannot well ascertain whether the story is true or false. There is no
warrant for this in the old customary law of the country, and I do not ses a;:ly
reason for doing that which it is so very difficult to justify. I am aware that
this word ‘estate’ is in the Secretary of State’s despatch, and in the Bill as
originally framed; but it is doubtful if the Becretary of State ever considered
this partioular point, or used the word in this sense. But whether he did or
" not matters little, for neither his despatoh nor the Bill as first drafted contained

the présumption, and it is very evident to me that my hon’ble friend cannot
have both. It is going altogether too far.

“I hope I have satisfactorily shown that we have done a great deal for
theso occupancy-raiyats, and that we have strong reason for 'doing it. I
have- next to consider what we have done for the zaminddrs, because the
allegation is that, while we have done a little for the raiyat, we have done
nothing for the zaminddr. First of all, we have provided that the rise of Pprices
shall be a ground of enhancement. It appears to mo that that is in effect to .
fix the present rent in the staple grain of the country, so that the zamfnddrs

* shall get the benefit of & rise in the value of the grain, with this proviso,
that they shall not get the whole of the rise but only two-thirds, one-third ,
being reserved to cover.tho increased cost of production, and that the
rise should be a rise in the average price of over 2 period of ten years,
It must be cvident that this will be very beneficial to the zamfndér.
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First, we knmow that the valué of monecy, as compared with the value
of grain, has been falling; that 12 annas per maund was the price of
rice at the time of the Permanent Settlement, and we sec how enormously more
silver it now takes to purchase a maund of rice. The result of this amendment
igto establish a sort of self-acting scale by which tho Courts, by performing a
simple sum in arithmetic by reference to the Government price-list, would
regulate the enhancement, and the zaminddr would be enormously bencfited,
-and ‘saved much of the present harasamg and uncertpin litigation. We know
that in a great part of the country the rise in the price of cereals has been very
great, but.the provision in the Bill merely fixes the rent of the zamfnd4r,
so far as the ground goes, at so many maunds of grain. . At the present
time no permanent fall of prices need be expected, as prices are steadily rising
over decennial periods, though they are falling in certain years which only
affect the average. No doubt the zamindir may say,” Why do you call this
a ground of enhancement at all? It is merely adjusting the rent to meet the
depreciation: of money as compared with grain.’ But it is something which he
had not before, and which will give him steady enhancement, and, this being
80, no word-splitting will alter the reality of this ground of enhancement, and
most zam{ndérs who wish to get on without harassing litigation will hail this
88 a substantial relief from the present position as regards the power of enhanc.
ing occupancy-raiyats. On the other hand, it has been said that this is a very
sharp weapon to place in the hands of tho zaminddrs, and that this cnhance.
ment ought to be treated as a great boon, and that, this boon being granted,
the prevailing rate ought to be struck out. But this is simple justice to the
zaminddr if you accept the Secretary of State’s clear enunciation that
the rents at present existing are to be considered fair, and not to be reduced
except under special cases. The resl meaning of the complaint is ‘that it
is believed that certain parts of Behar are rackrented already, and that any

enhancement we legalise is an unmixed evil.

“1f the districts of Behar areso rackrented, nothing you can do in the way
of laying down general principles will help it. You must have special legisla.
-{ion to meet such cases. I therefore say that what we have done in respect of

enhancement on the ground of rise in prices, while it is but justice to the
zamind4r, greatly betters his position, and is a substantial amendment in his

favour. Then we come to the question of the prevailing rate. It has been
said that that provision should be gtruck out. I wish to point out that enhance.
ment on the ground of the prevailing rate has existed in one form or another
from the time of the Permanent Settlement. This ground of the prevailing rate’
w
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is o.ground on which enchancement was allowed, and it was pdt in the Act of
11859, and it has been worked ever since. We have been strongly pressed by
the Government of Bengal to drop the ¢ prevailing rate”’ as a ground of . en-
hancement, And I observe that His Honour, in his official dissent, assumes,
on the strength of the opinion given by various persons, that this ground is never
* worked except by fictitious rates. But though there are false cases started
under évery law that we have made, and fictitious evidence :’n’ﬁnufa.ctured_-ito
;. mioet, thio Teqirements-of the law,yet, so far s T éan lesrn, the majority of
the cases on the prevailing rate ‘contain-no mere perjury or" fabrication than
seems to be incidental to the bulk of litigation in this country. At any-rate,
the appeal pending in the High Court, in which the Goverament claim on' the
ground of ‘prevailing rate,’ enhancements from 100 tq -400 per cent., hasa
strong bearing on this and the next point. S

* As to this point, it would seem to show that the legal advisers of Govern-
ment share my ‘opinion that it is possible to prove an enhancement case on
the ground of the prevailing rate without having recourse to fictitious rates -
or any demoralising process, for it cannot be supposed that any element of that
character enters into a case which is in charge of that venerable body the
Board of Revenue and the officials under its orders. Of all the .grounds given
in Act X of 1859, the ground of the prevailing rate has, I think, proved the most
workable, I cannot share the apprehension of my hon’ble friend Mr, Reynolds

that we have left the occupancy-raiyat defenceless in the matter of fair rent
and liable to be forced up to a rackrent, * '

~ The *prevailing rate,’ which is even more necessary under this Bill than
it was before to check the effects of fraud and favouritism of guméshtas
ond others, cannot bring the rent higher than the present prevailing
rales 08 increased in money expression by the fall in value of mt;.-ney
as compared with grain. They seom therefore fair general rules for places
not already rackrented. As to those places which are rackrented (if any),
I have already oxpressed my opinion. I bave thought it necessary to give
reasons for the retention of the prevailing rate,’ although there is no

. amendment proposing to strike it out, because the majority of the Committee
differed upon tho matter with the Government of Bengal, and it appeared
necessary to me to justify the position taken up by the majority.

“Section 29, clause (a), I consider to be absolutely indefensible. Mr.
Ienessy’s memorial has shown that n large proportion of his raiyats have
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holdings under Rs. 5, and that the cost of registering contracts is prohibitive
in such eases, but he has also drawn attention to the fact that in many places
it is impossible to get the raiyats to give kabuliyats or take pattds. He in-
stances the case in which the Commissioner of Bhagulpore, Mr. Alonzo Money:
entirely failed to force tho raiyats to doso on a ward estate. And it appears
that Mr. Reilly, managing the Chanchal Estate under the Board of Revenus,
has equally failed. We all know that it was made a universal rule under the
Permanent Settlement regulations that the engagement as to rent should be
* in writinpg. We all know that it has been found impossible to enforce this, and
that the rent engagements in many parts of the country arestill oral, and that
the only trustworthy evidence of what the raiyat has agreed to pay is to ascertnin
what he has actually paid. It would appear that the real effect of sections 28,
29 and 80 is to provide that those raiyats who have*no written engagements
and who traditionally refuse to sign anything can never be enhanced legally
except by suif, What the effect of this will be in cases in which they have
orally agreed to enhancements and have paid at enhanced rates for a year or
more it is difficult to tell. This matter should be seen to, and some provision
made for it. But apart from this I regard clause (@) of section 29, which pro-
tected the raiyat from agreeing to an” enhancement of more than two annas
in the rupee or 12§ per cent. out of court as exceedingly mischievous, and
likely to lead to lamentable consequences in many cases both to landlord and
tenant. It is-fatal to the raiyat in many cases.

" «Take the Government case ngainst a large body of raiyats in Malanagor,
to which I . have just referred. There the Government had a Very heavy
claim, from 100 to 400 per cent., against the raiyats, who number in all
600 or 700. It was certain that, unless the raiyats could establish fixity of
rent, an enhancement of far more than 12} per cent. would be decreed, as
‘they most undoubtedly held for a very long time at very low rates on
condition of growing oats. Is it reqsonablé that, if a test case had been tried,
or from some other reason, the raiyats came to the conclusion that it would be
to their interest to accept a 25 per cent. or even 50 per cent. enhancement,
they should be prohibited from doing so, and the landlord should be forced
to drag them each one into Court, and obtain decrees for the full amount he
was entitled to, with costs, stamp-fees; &c.? There are large numbers of
raiyats holding at low rates on condition of cultivating -in:ligrf, and 'it. is within
my personal knowledge that, when it is proposed  to dna';uorfl.mufa indigo, they
agree willingly to large enhancements of the rents, considering it beneficial to
themselves to doso. Mr. Henessy states that he has let lands, the letting
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value of which is one rupee, for eight annas on c‘onditlon of the ra‘iya‘ts grQW-

ing indigo. The raiyats would all be enhanceable on the ground of ¢ prevailing .
rate’ when indigo is discontinued, and would probably - consent to a 50" *
per cent. enhancement.  Ts it Just to them to force them into Court with. _f' :
its heavy expenses? Is it just to the landlord to force him to undergo 1 thig i
expense ruinous to him unless he recoups himself by rumnm the 1a1yat P Tgot
is not just, nor can T believe it is necessaly At the time of the Permanent
Settlement it was thought right to “leave everything to contract. “We hav
found that freedomi of contract must be limited ‘in certain cases; Jﬁstf'-” as’ 1‘
England it has been found necessary in the matter of hares and rablts But 1fj
there is one thing which the raiyat thoroughly understands and 1s spe01ally a
heedful about,” it is the marikh or rate per bigha which he is to pay. :
This is the one sub]ect which he thoroughly understands, and Whlch R e
most deeply interested in. It is most difficult.to get him to consent to an .-
enhancement unless he is satisfied he cannot resist. It is by watching test :
cases and the fate of his neighbours’ litigation “he - satisfies - hlmself that? 1t is
more to his Interest to agree with his adversary than go to law. Ttis ‘a ciuel
mercy to him to insist against his better judgment that he shall be ruined “by
litigation. If the raiyat is not given power to contract in these cases, it is 'diffi-

cult to know in what cases he ought to have the power. I do not’ think ‘that »
100 years of British rule has left the raiyat in so much less 1nte11went a condltlo
than he was when we came, as to call for any such provision.- I know well 1t‘
is intended to protect him in contracting with one more powelful but 1n thls’f
case I think this protection is illusory and the mischief very. real. e

£ AS reomds the motion before us and the questlon ‘of.- re-pubhcahon, i
will only say that I regard the kernel of the Bill as sound, and.° the ; general, «
object and scope of it as salutary, and that it-should be proceeded Wlth and
necessary amendments made in Council. The recent mod1ﬁcat10nq have been ""““':,"v";
in the direction of meeting just. objections of the. zammdars, and I am not
aware that any new matter has been introduced into it which Would call for
re-publication. 1In considering the desirability of future delay the possﬂolhty
of agitation among the raiyats should not be lost sight of.

«The hour is late, and I will reserve the remarks I have to make on
various other sections for the Motions to amend those sections, Whlch are very
numerous.’ '

The Council adgourned to Monday, the 2nd Mamh 1885.
R. J. CROSTHWAITE,
'Z Offg. Secretary to tke ‘Government of India,
The 13th March, 1885, ) I Legislative Department.
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