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GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.

PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA
ASSEMBLED FOR THE PURPOSE OF MAKING LAWS AND REGULATIONS
UNDER THE PROVISIONS OF THE INDIAN COUNCILS A0OTS, 1861
t0 1900 (24 & 28 Vict,, o. 87, 55 & 56 Viot,, c. 14, AND 9 Edw. V1I, o. 4).

The Oouncil met at the Council Chamber, Imperial Secretariat, Delhi, on
) Wednesday, the 5th March, 1918.
I’RESBNT :
The Hon'ble Sir Guy Freerwoop WIiLsSON, G.C.LE., K.0.B.,, K.0.M.G., Vice-
President, presiding,
and 59 Members, of whom 52 were Additional Members.

GOLD COINAGE.

The Hon'ble Mr. Gillan: “S8ir, on behalf of the Hon’ble the
Finance Member, I beg to lay on the table the two despatches* relating to
gold coinage in India mentioned in the Financial Statement.”

QUESTIONS AND ANSWERS.

The Hon'ble Sir Gangadhar Chitnavis asked :—

“Will the Government bhe pleased to state how fur the scheme for serial
entry and loading of goods, discussed at the meeting of inquiry recently held at
Cawnpore by the President of the Railway Board has proved a sucoess, and, if
suoccessful, whetherit is proposed to carry it out on all the systems of Indian
Railways 7

The Hon’ble Sir T. R. Wynne replied :—

 The new system for serial entry and loading of goods is still under trial
on the Great Indian Peninsula Railway and it is proposed, later on, to hold a
conference of trade and railway representatives to consider whether the system
has proved itself a sound one, and, if 50, whether any modification in any speci-

fic direction is desirable.
“ If the general opinion isthat the system is a satisfactory one, other railways

will be addressed with the view to its adoption.”

The Hon’ble Sir Gangadhar Chitnavis asked :—

“Will the Government be pleased to state if there is any proposal
hefore them for an increase in India’s annual contribution to the naval defence
of the British Empire, and if before any final step is taken the members of
this Council will be given an opportunity of submitting their views about any
proposed increase in the burden ?”
T T T o * Vide Appendix A.

= ~r
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[.H E. the Commander-in-Chief; Khan Bouhadur [ 5rH MAROCH, 1918. ]
- Mir Adsad Ali; Sir Harcourt Butler; Rai Site
Nath Roy ; 2. Gillan.)

His Excellency the Commandes-in-Chief replied:—
‘ The answer is in the negative.”

The Hon’ble Khan Bahadur Mir Asad Ali asked :—

“ (¢) Will the Government be pleased to state whether any portion of
the Imperial Durbar grant of Rs. 50 lakhs a yoar is to be ex-
pended on Muhammadan education ?

(®) If so, will the Government be pleased o state what amounts were
allotted to different provinces of the Indian Empire ?”

The Hon'ble Sir Harcourt Butler replied :—

“ The Imperial Durbar grant of Rs. 50 lakhs was distributed under general
Educational heads as already announced in tho Council. The expenditure of
any portion of the sums so allotted upon s})eoiﬁoally Muhammadan education
‘(as distinguished from education open to Muhammadaus in common with other
communities) is a matter for decision by each Local Government.”

The Hon'ble Rai Sita Nath Roy Bahadur asked :—

' “(a) Isit a fact that the abolition of the practico hitherto observed of
' keoping memorandumn in currency offices of the nmumbers of
currency notes valued at Rs. 50 and over reported to be lost
or stolen has orented a sense of insecurity in the minds of the
people respecting the use of owrrency notes
(b) Has Government considered the question whether the abolition of
the former practice is or is not likely to facilitate encashment
- of lost or stolen currency notes and thereby oreate an impression
E that thefts of currency notes may be commiited with impunity ?
(¢) Will the Government be pleased to state- whether they have
reccived any communications indicating that their present
action has had the support of the Indian Commercial Com-
: munity of any Province?
(d) Will the, Government be pleased to state whether they propose to
re-introduce the former practioe 7

The Hon’ble Mr. Gillan replied :—

*“ (a) The Government are unaware that the. abolition of the stopped

. note list has had the effect suggested.

(%) If the Hon'ble Member will refer to the Resolution No. 528-F.,
dated ' the 12th November 1912, a copy of which is laid on
the table, he will see that the question referred to was fully
considered.

(¢) The answer is in the negative.
(d) The answer is in the negative.”

The Hon’ble Rai Sita Nath Roy Bahadur asked :—

¢ (a) Will the Government be pleased to state whether schemes for
the canalisation of Tulley’s Nullah in Caloutta and the con-
struction of a direct canal connecting the Madaripur Bheel
route with the river Hooghly have been submitted to this
Government by the Government of Bengal ? ™
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[ 618 Manon, 1913.] [ Rai Site Nath Roy; Sir Robert Carlyle; My. Vijia-
raghavachariar ; Sir Reginald Craddock ; H. K. the
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“(b) Isit a fact that a diveot canal would considerably shorten the
journey and minimise the risk which a journair by the Sunder-
ns or the outer route entails, and would greatly reduce
transport charges and facilitate h'anslwrt of jute and other
commodities from Eastorn Bengal to Oaloutta? :
“ (¢) Do tho Government propose to sanction tho above schemes? "’

The Hon'ble Sir Robert Carlyle replied :—

“ The schemes referred to in question () have not yet been received Ly
the Government of India. _

Questions (b) and (¢) cannot be answered until the schemes have been
received and considored.”

The Hon'ble Mr. Vijiaraghavachariar asked :—

“Will Government be pleased to state whether they propose to publish
the latest despatch of the Beorctary of Btate for India on the question of the
growth of an independent medical profession in India? *

The Hon'ble Sir Reginald Craddock replied :—

“The Government of India do not propose to publish the despatoch to
which the Hon'ble Member apparently refers.’

The Hon'ble Mr. Vijiaraghavachariar asked :—

“Will Government be pleased to state what are thé recommendations of
the Committee presided over by Admiral Slade on the Royal Marine ? * '

His Excellency the Commander-in-Chief replied :—

. ““The recommendations me being considered by Government, and whjle
in this stage no useful end would be attained by publishing them.”

The Hon'ble Sir Gaxgadhar Chitnavis asked :—

“ Has any report been submitted by the Town-planning experts, Oaptain
Swinton and others, on the location of the new Imperial capita.llji’ If so, will
Government be pleased to lay on thg table a copy of the report ?

(2) Will the Government of India bo pleased to make a statement about
the duties which these experts ave performing since their return from Hngland
this cold weather ?

(8) Have any references been made or are any roeferences jproposed to be
made to the Committce of Architeots consisting of Messrs. Baker and Lutyens ?
If s0, will Government be pleased to furnish the Council with a statement of
such references ? Do Government propose to consider the advisability of assocint-
ing with these architests an European architect of Iudian cexperience and also
a qualified Indian with nccessary exj.crience ?

(4) Is it a fact that there is o widespread feeling among all His Majesty's
subjects in India that the dominating feature of the new capital should {Je
oriental style ?

(3) Will Government he pleased to state whether any opportunity will be
afforded to this Council for discussion before uny doegision is arrived at in ros-
peot of the site andarchitectuie of the new capital ?
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The Hon'ble Sir Robert Carlyle replied :—

* (1) The Government of India have not yet received a final report from
the Town-planning experts.

(2) The experts have been and aro engaged in considering various alter-
native sites and lay-ouis for the new city.

(8) The Government of India.have not framed definite terms of refer-
ence to the Committee of Architects. M. Lutirsens is asspciated
with the Town-planners and both he and Mr, Baker, mt}.} the
assistance of Bir Bwinton Jacob, an architect of much experience
in the design and construction of buildings in this countr_{,
will submit 3esigns for two buildings of importance and wi
advise the Government of India on the designs of all other new
buildings and on any other matters regarding the new Capital
that may be referred to them.

(4) The question of . the style of the architecture of the new city, as the
Hon’ble Member is doubtless aware, has formed the subjeot of
considerable discussion, both in England and in India, in the
course of which various opinions have been expressed. The best
available advice will be taken in regard to all architeotural ques-
tions, and all local conditions affecting them will be fully con-
sidered before any final decision is arrived at.

(6) Government do not propose to put forward the question of the
site and architeoture of the new Oapital for discussion in their
Legislative Council.”

The Hon'ble Rai Sita Nath Roy Bahadur asked :—

“(a) Is it a faot that cases of theft of postal artioles have largely
inocreased of late P ,

(&) Will the Government be Eleasod to lay on the table a statement of
such cases of theft for the last five yeara™ ending with the year
1912, and the amounts of losssustained thereby ?

(0) In the event of there being a considerable increase in the numbers
of such thefts, do .the Government pro to appoint a
committee to . .jnquire into the matter with a view to devise
'g:l:ms E’fn:nr providing safeguards against such thefts in the

ure P '

The Hon'ble Mr. Clark replied :—

“ Government have no reason togbelieve that oases of theft of postal
.artioles have largely increased of late. ‘They regret that no statistics showing
- the number of cases of theft of all classes of postal articles are available. A
- gtatement, however, has been prepared and is laid on the table showing for the
: last five years the nimber of registered and insured articles stolen or damaged

and the amount{of compensation paid. The statement does not include un-
- registered articles as no record of losses in such cases is possible. It includes
not only oases of theft by postal officials and others, hut also cases of loss or
damage caused by negligence, aceident and highway robbery. ‘The Post Office
does not keep a soparate record of cases of theft.
~ “The statement shows that while there has been an increase in the
ercanta.ge of cases of loss, or damage to, registered artioles, there has been a
ecrease in the caso of insured articles. -
“The value of inland registered and insuve:l avticles is not declared at the
time of posting.. The amount of loss sustained by theft cannot theretore 'be
stated ;Eut if the total amount of compensation paid is taken as a guide, the
value of the contents of the artieles lost was comparatively insignificant.
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“ In the ciroumstances Government do not consider that there are grounds
for the appointment of a special columittee of inquiry.”
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The Hon’ble Mr. Vijiaraghavachariar asked :—

“Will Governmont be pleaséd to make a statement informing this Qouncil
as to what progress has been made in the matter of the proposed amalgamation
of the Indian Post and Telegraph Departments ?

Have Government matured any scheme upon the subject and, if so, will
they be nﬁlmed to state whether they propose to place it upon the table before

- finally adopting it ? "

The Hon’ble Mr. Clark replied :—-

- “I propose to exrla.in to Oouncil what progress has been made in the matter
of the proposed amalgamation when I introduce the head of Posts and Tele-
raphs in discussion of the Budget on the 7th instant, on which ooccasion
.1t will be possible to deal with the matter more fully tlin in reply to a
uestion ; and in these oircumstances perhaps the Hon'ble Vlember will not
objeot to waiting for the more complete statement which I. 1all then be in o
position to make.” :

The Hon'ble Mr. Vijiaraghavachariar asked:—

“ Will Government be pleased to state whether the Committee, presided
over by Field Marshal Lord Nicholson on the Indian Army has finished
ite labours, and whether its report has been received by Government? If not,
will Government be pleased to state whether it will bo in a position to give
this Oouncil information as to the probable financial effect of its reco:n-
mendations before the discussion of the Budget in March next ?

“Will Government be pleased to state the estimateil cost of the Committeo
during the current financial year ? '

His Excellency the Commander-in-Chief replied :—
““The answer to the first portion of the question is in the nogative.
. The cost of the Committee during the current finaneial yenr is estimated

at £15,000.”
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THE INDIAN COMPANIES BILL.

The Hon’ble Mr. Clark :—* Sir, I beg to present the Report of the
Belect Committee on the Indian Oompanies Bill, It is not our g(mem! prmh.ue
at this stage in the passage ol a Bill for the Membeor in charge to discuss its
progress, and I do not proposo to take -up the time of the Council by any
reference to the various amendments made in the Bill which are sot forth in the
Report, and which will be considered by Couucil when the Bill comes up for
final discussion on the 18th Mach. But E think it will be ol assistance to
Oouncil if with your pormission, Sir, I say & few words of explanation on one
matter. I rofer to the paragraph in their Report in which the Committes deal
with the proposals rollq.tiug to Direclors l’l‘tlh Managing Agents wluch I adum-
brated in ('}ouuéi.l when moving for the Committee on this Bill. I want to
make it quite clear what the effect of the Committee’s rocommendations will be.
The Committee have unanimously accepted tho I:rinciple t!mt there is room for
the imposition of certain wholesome restrictions 1n connection with the manage-

" ment of companies by Managing Agents in this country ; they think on the one

hand that the clauses submitted to them provide a reasonable measure of disclosure
and secure to a reasonable extent tho principle that directors of a company should
be independent from the Managing Agents; and, on the other hand, they see no
Fround to suppose that these provisions would inpose any undue restrictions on
egitimate transactions. They consider, however, that in view of their intrinsic
importance, and as they have not been formally before the country, they should
be circulated before taking their placein the Company law of the land. They
therefore have not included them now in the Bill, but they have taken the

" opportunity of recording their view that the ultimate incorporation in the lnw of
_such provisions is highly desirable.

Z:-: always recognised that these clauses stand on a dif
. the Bill in that they have been introduced at a later stage without that previous
; oirculation which is a part of our usual legislative procedure when dealing with

[

“ @Government have made no dificulty about acca%)tingtt%is t‘;iewé t‘}‘lhey I;tav?
erent footing to the rest o

» important and not exceptionally urgent measures. While this Council has

sl g

every right to consider itself representative of Indin, we cannot yet press the
theory of representative Government too far, and wheia Hon'ble Members ask

, that important provisions of this kind which have not been bofore their consti-

Pl T

tuencies by the usual method of circulation or publication, should be submitted
to, those consﬁtgqel;cies, Government have no desire to stand in the way. It
halmens also that in this particular case theie is no great difficulty about the
matter, though®it ihvolves a somewhat cumbrous procedure. The clauses are
'complete in themselves, and cannot be said to be an absolutely essential part of
the general body of Company law. It is therefore easy enough to publish these

~ clauses for examination and consideration, and to incorporate thom subsequently

in the law, either as they now stand, or if experience so indicates, with suitable

. modifications. Probably it will be possible to do so hefore the main Bill, which
" will be passed into law this session, actually comes into operation, so that the
- whole law—that is, the main Bill based on the English law, together with such
! clauses as may be incorporated hereatter relating to Managing Agents—would

come into force at one and the same time. We have found it necessary to

" allow a fairly long interval between the passage of the main Bill and the date
" when it comes into operation, in order to set up satisfactorily the necessary

machinery for -working the Aect. It is particularly important to strengthen
registration in this country in view of the larger powers and responsibilities
which have been pla.cet(v on Registears, aud inachinery must be created for
that purpose. We have also to take up with Local Governments the
question of the training of auditors, and therc are other minor matters to
arrange. The Committee therefore have decided to recommend that a year
should be allowed between the passago of the Bill and the date of its
coming into operation which will be on the 1st of April, 1914. I see no
roason why these  clauses rclating to Managing Agents which will now be
published for criticism, should not be pessed into Jaw  during next cold weather,
and, as I have said, incorporated in the Company law hefore the cnd of the
financial year. Government could not havo ugreed {o the rc-publication of the
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Bill as a whole. No adequate grounds have been shown for its re-publication,
and it would be prepostcrons withont such grounds to postpone the passage of
a measure which is very necessary to Indin, with the obvious corollary that the
date of its coming into operation won!d also have had to be postponed. The
present arrangement avoids this nccessity and at the samo time enables the
new clauses to be published before they become law.

“There is just one other thing which I should like to say about these clauses
before we part with them for this session.  In the last few days they have been
violently attacked in certain qumters, and Government have been criticised for
venturing to bring them forward in this Committee. I do not complain of that ;
nor am I concerned now to discuss or to defend the morits of the clauses them-
selves. It is enough for me that they will be published with the imprimatur of
an exceptionally strong Committee which is representative of legal experience in

* different parts of India and of widespread commercial interests both European
and Indian. But it is difficult not to see o ceitain significance in the fact that
these attacks all emanate from one quartor and that what is greatly exercisin
Calcutta appiears to lenve Bowmbay and cther commercial centres unmoved.
‘Within the laxt week or ten duys, three of the great Chambers of Commerce in
India have held their annual meetings, and it is nt least remarkable that neither
in Bombay nor in Cawnpore, where thero are also Mannging Agents whose
interests can hardly be much less important than those in Calcutta, whose
honour we may well suppose to be just as sensitive, was there any animadver-
sion on these proposals. I cannot help connecting this circumstance with
another—that when I offered only a few days ago to go down to Oaleutta to
talk over these clauses and other amendments in the 13ill, the offer was met in a
way which amounted to something very like a refusal to discuss them with
me. Yet I think discussion at that “point ight very possibly have brought
about an arrangement which would have enabled these provisions, as well
as the rest of the Bill, to be passed into law without further delay, and
would have saved, Council some trouble and inconvenience in the future.
I cannot but regret, Sir, that it shounld have been thought desirable to take
up this attitude. It is not fair to Government, nor is it even business-like.
Government’s one wish -in this matter has been to work in co-operation
with the commercial cominunity. They have had no desire, as I have ex-
Ela.ined repeatedly, to throw any slur on any person or body of persons.

f I may speak of myselt, I am fortunate envugh to have many friends in
business ciroles in this country, some oi them fiiends of o standing far older than
my time in India, and I should no more dream of casting any shadow of doubt
on their probity than I should expeot them to doubt mine. But nobody will
deny that there are abuses in connection with these agencies; and in these
clauses we have endeavoured to-make & very modest heginning towards meeting
them. We have had no desire to impose unnecessary or harassing restrictions.
To avoid this, we have spared no pains in consulting commercial opinion before
framing these amendments, and I think members of the Committeo will testify
to my readiness, hoth on_ these clauses and throughout the Bill generally, to
asce%t the views of the commercial I‘B[l?l‘&sﬂn‘l‘ﬂti\‘ﬁﬂ wherever Government could
pessibly do so. I take no specicl credit for this; it was the only prudent and
rensonable course ; but we can truly say that we have done our best on our side
to bring, about a satisfactory solution, and in retwrm we had a right to expect
that we should be met in something of the same spirit.”

——

THE INDIAN CRIMINAL LAYW AMENDMENT BILL.

The Hon’ble Sir Reginald Craddock :—“8ir, I beg to intro-
duce & Bill to amend the Indian Penal Code and the Code of Criminal
Procedure, 1898, and to move that it be referred to a Solect Committee consisting
of the Hon’ble Mr. 8yed Ali Imam, the Hon'ble Maharaj-Kumar Gopat Baran
Singh, the Hon'ble Mr. Monteath, the Hon'ble fir Gangadhar Chitnavis, the
Houn’ble Mr. Ebrahim, the Ilon'ble Mr. Rayaningar, the Hon’ble Mr. Malaviya,
the Hon'ble Sir William Vincent, the Hon’ble Mr. Wheeler, the Hon’ble Mr.
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Kenriock, the Hon'ble Mr. Kesteven, the Hon'ble Mr. Meredith, the Hon'ble
Mr. Walker, the Hon’ble Major Blakeway, the Hon’ble Mr. Das, the Hon'ble
Maharaja Ranajit 8inha and myself with instructions to report by the 11th
instant. :

“Tt has devolved on me to introduce in this Council a Bill further to

amoend the Indian Penal Qode and the Code of Criminal Procedure and to
move that it be referred to a Seleot Committee.

“This Bill is intended to introduoce into the Oriminal Law of Indian & new
offence, the offence of oriminal conspiracy. Now when it is sought to intro-
duce a new law, especially a law whioﬁ oreates a new offence, the first and most
important consideration is a olear comprehension of the purpose and scope of
the proposed law. When the purpose and scope of the new law have been
made clear—for until this is done, it is obvious that no opinion of nnfv value can
be formed upon it, —the next point that will arouse questioning will be, is this
law necessary ? Thav is tho.question of principle which the Council have to
decide to-day. Thirdly, there remains for consideration, the question whether
the prop w, as drafted, succeeds in fulfilling the object that it Lias in view,
or whether it is open to adverse oriticism on points of detail on the ground
that it either fails to secure its object, or that it entails other undesirable con-

uences. It is for this last purpose that I am moving that the Bill be
referred to & Seieot Committee.

“To-day, however, I am only concerned fo explain exactly what the pro-

osed Bill is intended to effect,and to ask the Council to approve of the principle

B:iat this Bill is neoessary, leaving for subsequent examination, according to

our usual practice, the preocise: drafting which is best caloulated to give effect
to the principle when it has received the approval of this Council.

{ «“The. text of this Bill was published 8 days ulgo, and the most important
clause in it is clause 8, which proposes to add to the Indian Penal Code a new
séction, 120(a) containing the definition of criminal conspiracy. All the rest
of the Bill 1s subsidiary to that definition. I will read clause 8. The new
section 120(a) will be as follows, according to clause 8.

! ‘When two or more persous combine and agree to do or causa to be done, (s) an illegal
agt, or (is) an act which is not illegal by illegal means, such agreement is designated a criminal
conspiracy;, provided that no agreement except an ngreement to commit an offence, shall
amount. to a criminal‘conspiracy, unless some act besides the agreement is done affecting the
object thereof by one or more parties to such agreement.’ .

% Ezplanation :— It is immaterial whether the illegal act is the ultimate object of such
agreement, or is merely incidental to that object.”

# “The Qounocil will observe that there are several ingredients in this new
offence. In the first place, to constitute a conspiracy, it requires the combina-
tion in agreement of two or more persons, and to make that conspiracy criminal
requires either that the object in” view or. the methods em loyed should be
illegal. The word: ‘illegal’ is defined. in seotion 43 of the Igchan Penal Code
as being ¢ applicable to.'everything which is an offence or which is prohibited
b'y law, or which’ furnishes ground for a civil action.’ Although by this defi-

a' distinotion between an agreement to commit an offence, and an agreement of

which either the object or the methods employed are illegal but do not consti- |

tate an offence. 'In the case 'of the former, the criminal conspiracy is com-
pleted by the act of agreement ; in the case of the latter, there is a further

nition. the term ‘illegal’ includes things which are offences and things which |
are illegal, but not offences, the Council will observe that this Bill contemplates :

agreement required before the offence is complete, namely that some act must -

be done by one or more of the parties to the agreement to effect the object
thereof. There must in such cases be what is commonly termed an overt act.

_“Bimilarly, the punishment provided for & criminal consguagy may be more

severe if the agreement is one to commit a serious offence, and vill ordinarily be
less severe if the agreement is to commit an act which is not a serious offence,
or an act which, although illegal, is'not an offouce. That is the law to which
I am asking the general consent of the Council at this stage.

I will now pass on to explain why it is not only expedient but necessary :

that' this offence of criminal conspiracy should be included in the Indian Penal
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Code.  With a few small exceptions, the criminal law of India is based on the
oriminal law of England, and though the offence of conspiracy may, to a large
extent, be new to the law of India, it is o very old law indeed in England. The
original law of Conspiracy in England goes back at least to the time of
Edward I, when the Ordinance of Conspirators was promulgated in 1805. It
has formed part of the common law of England, and during suceceding centu-
ries has devc}oped under the interpretation of judges from being a law originally
to deal with conspiracies to promote false and malicious indictments, into a law
which includes conspiracies for the doing of any cr'minal offence, and also
conspiracics to do injuries to third persons.
“ A comparatively recent exposition of the law is to bo found in Quinn .
Leatham, 1901, in which Lord Brompton ruled that an offence consisted not
: merely. in the intention of two or more but in the agreement of two or more to
do an illegal act by legal means, or a legal act by illegal means. The result of
this development of the law has been to render a purpese an offence which is
criminally, punishable when concerted by several, which would only be an
actionable wrong if entertained merely by an individual.

“ As was said by the Queen’s Bench in Scott versus Brown, 02, ‘this distinc-
tion rests on the very solid ground that though every wrong may not be
dangerous to the public, yet every coalition to promote wrong is manifestly of
that character,’

“The development of the Law of Conspiracy in England illustrates a most
imi)ort:mt truth which has a very significant bearing on the present circumstances
of Indiaand on the modern developments which-have taken place in this country.
In a crudo state of society men rusort to sudden violence to atlnin their endi.
They may coalesce rapidly to form a mob following like sheep ai the instigation
of a few leaders, or they may combine theinselves into a criminal gang whose
objects and means of subsistence ave a partioular kind of crime; but as society
develops, co-operation and combination among evil-doers assun:e much more
insidious shapes. On the one side there may spring into existenco secret organi-
sations and seoret conspiracies animated by dangerous designs ; on the other, men
put their heads fogether to gain their ends by crooked and devious means by
which they seek to coerce the free will, and interferc with the liberty, of
individual citizens. Education and intelligence among the evil-minded, from
which no society, whether it be in Euvope or whether it be in Asia, is free,)
merely Dbring into use more intelligent means, including even the perversion
of the law itself, towards the ruin of an enemy. The orude conspiracy of
engaging a few mén to way-lay and beat or murder an enemy is supplemented
by something more cunning, with more elaborate precautions to conceal the
design, more secret methods for carrying it out, and better organization for
oscaping when it is carried out. The greater the success which is achieved,
whether it be gained by better organisation, by more effective methods of
silencing witnesses or informers, or orqby hiding even the nature of the wronq
under the cloak of legality, tho greater becomes the danger to the peacefu
citizens and to society at large. Conspiracies of this kind may be aimed directly
ut the State and be frankly revo{utionm'y in character; or they may be
actuated by hostility to the State, but be carried out mercly to the loss and
danger of private individuals; or they may be entirely unconnected with the
State and be entered upon merely for the gratification of L'Eorsonal spite, or
to scocure unlawful gains from private individuals or from the public at large.
The more complex the sfate of society, the more elaborate its laws, the moxc
subtle and dangerous become the methods open to the evil-minded for vietimiz-
ing and persecuting the innocent.

“In addition to conspiracics to o personal violence of various kinds, there
may be conspiracies to defraud, conspiracies to levy blackmail, conspiracies to
defame, conspiracies to ruin, all of which may be levelled against individuals
by unscrupulous persons combining together. The Engliskk law makes such
conspiracies per se penal ; the Indian law does not. And it is this serious
flaw in the Indian Penal Code that this Bill, for which I ask the whole-hearted
support of this Council, is designed to remove. -
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“The Oouncil will certainly wish to know how such an omission camo to be
made in the Indian Penal Code, and whether it was deliberate or unintontional.
014 records of that time throw no-clear light upon this point, but from the
fact that although the Penal Codoe became law in 1860, o11the very morrow of
the mutiny, it did not render penal, as such, cven a revolutionary conspiracy
against the State,—an omission which ten years later was rectified by tho enaot-
ment of seotion 121 («), it seems to be extremely probable that uons{:iracy per
se was not made a separate offence in the Indian Ponal Code originally because
it was thought that the lawof abetment contained in Chapter V of the Code
would be sufficient to secure the punishment of conspirators. The enactment
of section 121 (a) proved that it was not sufficient, but, while this omission
in the Indian Penal Code of 1860 was corrected by the Amending Aot of 1870,
so far as conspiracies against the State wore concerned, in regard to all other
offences and in regard to conspiracy as generally known to the English
law, the omission %ms remained uncorrected to this day, and thc time
is more than ripe for this omission to be rectified without any further
delny. The law of abetment is contained in section 107 and {he follow-
ing sections of the Indian/Penal Code. It is as follows—It contemplates three
alternative methods; (1) instigation, (2) conspiracy, and (8) aid. But in the
case of abetment of conspiracy, some act or illegal omission must take place in
pursuance of the thing whioh ig abetted. It is true that abetment of the com-
mission of an offence, including abetment by wuy of conspiracy, is ordinarily
punishable even if that offenve is not actually committed, but some further step
must have been taken than the mere agreement towards the commission of the

- offence before conspiracy will constitute an abetment. If it does not constitute
: abetment; the law can take no cognisance of it. Thus, if a band of conspirators
" were surprised or overheard plotting the crime of murder, but they were caught
: before there was time for ahy of them to put into execution any of the ste
: necessary for the aot, howaver guilty their intentions, however diabolical and
" woll-conoeived their plot, &ey will have committed no offence in the eyes of the
¢ law. Not only this:' but even if with the olearest evidence of conspiracy such
; a8 I have described above, the actual orime was committed by some &ird person,
; it would be impossible to bring the conspirators to bool- unless-it was possible
i to show by evidence.the connection of the man or men who carried out
! the crime with those conspirators. So that, a band of conspirators may
- carry out a series.of orimes with complete impunity if they took oare to
4 employ others whose connection with ¢ conspirators could not be estab-
'l lished, Aga.h.l,e;gou_dmny have the most indubitable evidence that a band of
; men had agreed together to' murder any olass of subject; many murdegs
: may have ocourred, .but. the. actual perpetrators might not cauglht
1 or traced ; yet, unles it could:be shown that one of ‘the band had’ actually
' taken any steps in the prosecution of the common object of that conspiracy,
i the oonspirators;would not come within the clutches of the law. In Englang,
. the mere conspiracy: to commit murder is punishable with ten years’ penal
. sprvitude : in India, it is not an offence at all. ~ It is within the, knowledge of
| this Council that of recent years such cons})imcieu- have come into exisfence.
i It is impossible for the Government to disclose all that it may know of thejr
{ continued existence, but that it has the knowledge that they do exist, thi
{ Oouncil must take on trust. . Surely the Council needs no argument from
: me to convince them: that this is a state of things which cannot be tolerated
. & day longer than is necessm'ﬁ. I go further and I suy that even if the events
of the past few years had shown no ovidence of the existence of criminal
conspiracies the assimilation of the law of Iudia to the law of England, the
 removal of thisflaw in the Indian Penal Code would be a precautionary measure
"of the utmost importance, and, just as it is with murder, so it is with other
" offences. - The punishment for conspiracy per se may properly vary with the
-'-,‘.'g'mvit;r of the crime.contemplated, but to allow wicked conspiracies for the
: commuission of offences to bo undertakon with impunity is dangerous alike to
..the interests of the Btate and to the intercsts of the individual. There are
.. many heinous crimes short of murder for which men may plot together;
' to burn ‘down houses, to injure or maim men or cattle, to destroy property, to
kidnap minors, to bring false charges, these are all serious crimes to w%.\ich the
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oonsiderations that I urge in respeot of murder apply in a greater or less degres ;
and I cannot imagine for a moment that any Member of this Council will shrink
from supporting this Bill so far as these aro the objects which it has in view.

“1 next come, Bir, to that section of criminal conspiracy as defined by the
Bill, which deals with cases which are not in themselves offences under the
criminal law. In respeot of these we have considered it wise and proper to
make the law less stringent than is the case in England. Conspiracies to do
illegal acts or legal acts by illegal means when neither the objeot of the :con-
spiracy nor the means to he used oonstitute an offence, under the English law
requires no overt aoct to make the offence complete. In this Bill it is provided
that an overt act is necessary to make such conspiracies criminal. In the caso
of these conspiracies, the wrong to be inflicted, if committed by asingle person,

-would merely be illegal. As long as it is a case of a private wrong betwcen
two individuals, the paity aggrieved can be left to his civil remedies ; but when
the wrong is inflicted upon him by a combination of his neighbours or his
enemies, orrby a class of persons acting against a member or members of another
olass, the consequence may become so serious as to require tho intervention of the
Btate with power to punish not only because such u conspiracy may lead to
acts of lawlessness and oconduce to a breach of the peace, but also on
account of the great importance of protecting the individual in the exercise of
his private rights as a citizen. The ordinary civil law may suffice to protect him
against one opponent, but he may easily bedriven to smrender hislawful rights
by a combination of many opponents Thoere may be a conspiracy to wrong
o man in the exeroise of his trado or profession, a conspiracy to deprive him of
his common rights, and a conspiracy on the part of one sect or class to cause
persistent annoyance to another scct or class; these are all instances of
conspiracies which it is desirable to render punishable by law if once they
ﬁo beyond the stage of mere agreement. There are many other ingenious

evices for coercing and annoying an unpopular person or a member of another
creed, to which the great diversities of race, class and oreed that prevail in
India render India peculiarly liable. Such minor persecutions are bound to
lead to bad feeljng, and must eventually tend to serious crime, and it is of the
utmost importance that the State should have the power of stepping in at an
early stage to cheok such combinations before they assume serious proportions
or entail serious consequences. It is not a rash assertion to make that in
India many crimes that are committed have had their origin in ill-feelin
engendered by wrongs of this type, and the records of our police-stations an
our criminal Couits are full of wrongs reported in which a resort to the eivil
Cowrt is the only remedy that can be suggested. No one desires to punish
conspiracies to do private wrong with the same severity ns conspiracies to
commit serious offences, and the Bill therefore Erovidas for no more than a
maximum penalty of six months’ imprisonment with tho option of a fine in
cases which fall within the category that I have just desoribed.

“ The point that I wish to impress upon this Council is that these petty per-
seoutions may possibly lead to petty orime, from petty crime to organised crime,
snd from organised orime to a state of terrorism and demoralisation, which is
subversive of all peace and justice and is harmful to all interests, public and
private. 'What this Bill is intended to do is to confer on the authorities powoer
to check these movements in their earliest stage of persccution and wrong-doing
before their other and more serious consequences shall have time to ensue.
My firm contention is that the principle of this Bill is a right princi E;le, and
the powers it confers aro urgently necessary in the interests of peaceful and
quiet government. I do not for one moment admit that these powers wore
not necessary fifty years ago when the Penal Code first came into force ;
but even if they were not necessary then, they are necessary now. If they
were, as I contend, necessary even then, they are doubly necessary now. The
rwore complex social life becomes, the more safeguards are required. The law
of conspiracy is the counterpoise to tho growing risk that both the private
individual and the State may find themselves confronted more and more by
unscrupulous and dangerous combinations, or by combinations which may at
any time become dangerous. Sir, I am not asking this Council to igree to a law
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which has been imported from a barbarous or semi-civilised country. It is not
because India is backward that I am asking the Council to accept this Bill.
It is rather because India is developing so rapidly that I ask this Oouncil to
accept it. It is not because Indians have an extra dose of original sin or an
speoial inherent wickedness, that I press this Council to agrec to this Bill,
ther I would urge upon you the advisability of making good that flaw in
our penal law, the removal of which will assimilate, though with somewhat
ess stringenoy, the law of India to & law which has been found most necessary
and most salutary in so advanoed and law-abiding a country as England—a law
which has been interpreted and administered by a succession of the most
eminent English Judges, and the soundness of the principles of which have been
afirmed and re-affirmed by the greatest among them from a poriod which
extends from some centuries back up to the present day.

“J1f the motion which I am movine is earried in this Qouneil, it will be
possible afterwards to examine in detail the provisions of this Bill and to seo if
there are any flaws and blemishes in it, or if t}lere are any safeguards required
to prevent its abuse ; buf subject to this examination on behalf of Government,
I stand firmly on the ground that this Billis a necessary Bill, a wiso and prudent
measure, and that the public safety demands that this provision should be
included in the criminal law of this land without delay. And, itis because
it embodies in the Indian oriminal law the law which has stood the test of long
%xlreriance in England, that I ask this Council to agree to the principle of this
Bill without ihe formality of a prior reference to the Local Governments and
the gublie._ Bir, I beg to introduce this Bill to amend the Indian Penal Codo
and the Code of Crirninal Procedure, 1898, and to move the motion which stands
in my name.”

The Hon’'ble Mr. Surendra Nath Banerjee :—“8ir, I beg to
move the amendment which stands against my name. It runsin these terms—
¢ that preparatory to the Bill being referred to the Seleot Committee it be oir-
oul to public bodies and the High Oourts for their opinion.” 8ir, in this
oconnection I desire to call attention to Rule 19 of our Rules for the introduo-
tion and publication .of Bills. Rule 19 says that when & Bill is introduced, or
-on some subsequent-.occasion, the Member in charge of it shall make one or
more of the following motions :—

(a) that it be referred to a Select Committ ce. 1
That is the motion that is now made. :
(8) that it be taken into consideration by the Council either at once or at some fature

date to be then motioned ; or ) i
(o) that it be circulated for the purpose of eliciting opinion thereof, i

“The rule lays down three kinds of procedure, and it is open to this Oouncii
to adopt any of them. The Hon’ble Member in charge of the Bill has recom
mended the procedure under clause (). I recommend the adoption of the pros
‘cedure under olause (¢). It is for the Council to decide which they will prefor;
Tt seems to me, 8Sir, that the procedure I suggest is the more suitaile in view of
the contentious character of the Bill and in view of the fact that by following
such a procedure the Select Committee before submitting its Report would be
in a position to obtain the views of the different public bodies representing
different public interests and looking at the matter from different points of
view. It seems to me that in a case of this kind, where controversy is "likely to
be keen and acute, the possession of the amplest information would be a
distinct advantage to the Sclect Committee. Tho object of my amendment is to
give the publio time for the fullest discussion of this measure. As I havé
already observed,” this measure is likely to give rise to animated disoussion.
Already in tho publio prints a note of dissent has been raised. Time, Sir, is o
factor—an.important factor—in allaying the acerbities of heated controversies.
With the lapse of time passions subside, feelings disappear and the truth appears
in the cold, clear, colourless atmosphere of pure reason. The Government may
be right or the Government may be wrong. If the Government be right a full
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disoussion of tho measure will only strengthen their position. If. the Govern-
ment be wrong, a full discussion of the measure will lead to a modification of
their attityde.  TFor o great and responsible Government like ours cannot persist
in an error when that error has been discovered. Thus, Sir, look at the matter
from whatever point of view you please, it scems to me that it is wise, it is
desirable and even necessary that the fullest opportunity should be given to tho
public for the discussion of this measure. Sir, in this connection I s reminded
of the circumstances associated with the enactment of the Vernucular Press Act
of 1878. That measure gave rise to very considerable agitation. The irritation
caused by it was largely due to the suddenness with which it was sprung upon
an unwary public and the precipitancy with which it was rushed through this
Council. One fine morning in the month of April, 1878, the people of Calcutta
rose from their beds and found in the newspapers that a Bill was to be intro-
duced that day for the better control lof the Vernaculnr Press. Before the
sun had set, 1t had become the law of the land. I do not for a moment
suggest that anything of the kind las been done in connection with this
measure, for we have o week’s timo for its disoussion. All the same I plead
for time—reasonable time—for the consideration of this important Bill, and
recommend that it be circulated among public bodies and the High Cowrs
for their views thereon. Apart from these general considerations, I take my
stand upon official precedent and practice in analagous cases.

“ Under the terms of the English law to which_the Hon'ble Member has
adverted in the course of his observations in another connection, under the
terms of the English law, even a petty bye-law affecting a particular local area
cannot become operative, cannot receive the nssent of the Local Government
Board unless and until it has been published in the ncwspapers and the local
public have had an opportunity of considering it. The same practice prevails with
more or less modification in this country. While in tho case of bye-laws
affecting looal areas such latitude of disoussion is allowed to the local publio,
may I not olaim with some confidence at the hands of this Legislative Council
that the same facilities and the same opportunities should be given to usin
connection with a Bill.of a highly controversial character affecting the popula-
tion of a t and vast Empire? 8ir, it is an elementary principle of procedure
that it is inoumbent on those who proposo a law, specin.ﬁ y o law of this kind
imposing & restriotion, that they should make out their case. The
Hon’ble Member in charge of the Bill has referred to three points, which he
thinks and all of us agree with him in thinking, that it is necessary to establish
before the fullest justification can be found for this Bill. In the flrst place, it
should be shown that there have been new_ developments, secondly, that the
existing law cannot cope with these dovelopments, and lastly, that the present
Bill supplies the deficiencies of the existing law. Now, Sir, with regard to new
developments, I confess that the statement of the Hon'ble Member in
charge is exceedingly meagre and scanty. Wo are asked to take it on trust
-that the situation is such that a law of this kind has become necessary. Well,
Sir, I have t faith in the Government of India, great confidence in the
Hon’ble Ihfarri'lsber in charge of the Bill, but surely around this table
we are called upon to give an intelligent vote upon information which is
supplied to us. B8ir, for my %;u't Iam not prepared to give a vote on alli'ly
matter which I have not thoroughly tested by evidenco which I consider suffi-
cient. I cannot think that I shall be adequately and conscientiously dis-
charging my duty in this Council unless I feel on any question that may be
brought™ before us by the Government that the fullest and awplest details are
placed before us, so that the vote that we may record may be approved by
our judgment and may be in accordance with the dictates of our consoience.
8ir, in 1908, I admit there were dangerous combinations, but since then things
have taken a tumn and a tumn for the better. There has been a distinct
improvement in the attitude of public opinion, in the temper of the public
in regard to the Government and the measures and the servants of the Gov-
ernment. Barring the recent deplorable incident, which has convulsed the
country from one end to the other and has filled it with horror and detestation,
the shame and humiliation of which I confess we have yet to atone for and
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yet to wipe out, 8ir, barring this incident I ask where is the cviderice to point
to the existence of dangerous conspiracies? With all my admiration for the
sleuth-hound sagacity of the Criminal Investigation Department, I am not
prepared to accept its épse dizit. In ho part of the civilized world is the
testimony of the thief-catcher considered to be decisive of the guilt of
the thief. 8ir, I find that when Governmonts are in a tight corner confronted
with horrible crimes which they are not able to explain and the clue to which
they cannot obtain, thoy are apt to fall back upon the conspiracy-theory.

“ 1 was in London in 1909 and I remember the storm of indignation which
was avousced by the muvder of 8ir Curzon Wyllie. The Prime Minister from his
place in Parliament declared that it was duc to o conspiracy. Beforec many
weeks had elapsed the statement had to be withdrawn, as it was proved in
the highest Oowrt of law, by evidence that was incontrovertible that the mis-
deed was the aot of a half-demented young man brooding over his imaginary
wrongs, having no friends, no associates, no colleagues. Bir, on this occasion
I may perhaps be allowed to refer for a moment to a statement -vhich has,
more than once, appeared in the newspapers, responsible organs of public
opinion, and which has more than once heon referred to in our Legislative
Councils. It has been said in connection with these cases that the Indinn
public do not help the authorities; that they stand aloof and do not give such
information as might lead to the detection of the orime. 8ir, if there is any truth
in this allegation, it implies the nEM'GSt reflection upon the honour, the
credit, the loyalty and tlie citizenship of the great community to which I
belong. I desire to record: my protest against it with all the emphasis that
I can command and with a full sense of my responsibility as a Member of
this Council. These conspirators, these pests of society, are a class apart,
they forin a class by themselves, mixing with no one, holding communion
with no one. 'We know nothing of them. They know nothing of vs. They
burrow away underground, away from. the light of the sun and the gaze of
the public. Never was the fruth of this statement more strikingly illustrated
than by the incidents which have been disclosed in connection with what is
known as the Wari trial in the Dacca District. In this case.the son of a
Deputy Magistrate, a frusted and honoured servant of the Government,
who at one time was Additional Magistrate of Dacca, was oharged with
‘the illegal possession  of arms and ammunition and with mmlﬁicity “in
one of the dacoities in Eastern '‘Bengal. Iis parents, his brothers, and the !
members of his family, living in tho same house, under the same roof, in ;
daily and hourly contact with him, knew nothing of these extraordinary '
proceedings ; and when' they came to know of them, it was too late, the young !
man had been entangléd in the ineshes of a great crime. The father deposed |
against the son. { The poor man nearly broke down in Qourt, tears trickled '
down his checks, his evidence was interrupted by sobs. But he concealed .
nothing, he extenuated nothing. He spoke the truth, the whole truth and !
nothing but the truth, a father deposing against his son, signing away his |
freedom for a nunt_lber of years ; and yet we are told that the Indian public .
do ; not co-operate with tﬁe_ authorities in ferreting out these dens of crime and !
iniquity. hateyer weaknesses we may have, sympathy with murder is not ;
oneé of them, and the doctrine of pity and compassion preached in the morning |
of the world by one of the most illustrious OP our race has sunk deep into our |
hearts and has become the abiding heritage of our race. '

“8ir, I cannot admit for a moment that sufficient cause has heen made
out’ to show that there have been new developments to justify this Bill.
Assuming that the Bill isiustiﬁeﬂ on this ground, where is the evidenge to
ghow that the existing lnw is inadequate to meet the requirements of the
situation? Has there been any regort by any competent Court, any complaint
‘that the present law is inadequate? If thero have been any cases, I hope the
Hon'ble Member in charge of the Bill will he able to refer to such cases, if
.thore have been cases where persons who ought fo have been punished have
not been punished by reason of the absenco of a law such as is now proposed .
to be enacted, will the Hon’ble Member refer to such cases in support of his
measure ? Then again in regard tothe alleged insufficiency of the present

e
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law and of the suflicioney of the Bill'whieh it is b)lm%ogied to cnact, the opinion

of the High Oowts is of tho utmost value. The High Courts command the
unstinted reverence of the public and ave in daily contact with the adminis- .
tration of justice. The opinion of the Hi%ll Oouurts if in support of this Bill
would be a source of enormous strength to the Government; the opinion of
the High Oourts in opposition to the Bill must lead to its modification.
In any case I earnestly hopo that the Hon’ble .Member will seo his way to
accept at least this part of the suggestion whioh I have made, viz., that before
the éelect Committes makos its final report, the High Courts nay be consulted
‘with regard to the Bill.

“8ir, we have been told—und the Hon'ble Member in c_]mrge has laid
special stross upon this poiut—we have been told that this is & part of the
English law. We are asked to accept it and even to welcome it as an approxi-
madtion to the law of En§land. Sir, I have the greatest respect for the law
of England. England has furnished models of jurisprudence to the rest of
mankind ;, England is tho legitimate successor of Rome in the domain of
Emypire and of legislation. Nothing has contributed so much to the greatness
of t-}le English pco{) e, to the stability of their institutions, as the marvellous
systemn of English law and the noble institutions by which they are administered.
To say that a particular Jaw is borrowed from the English law is indeed a great
recommendation in favour of it. But, Sir, if we are to have a part of the
English law, let ushave the whole of it; lct us have it with the English safe-
guards; let us have it with the enger solicitude for justice and the liberty of the
subject which forms the orowning feature of every part of the English legal
system. In England this law is administered with the aid of juries; in our
country it will be administered without the aid of juries. 'When we have tho
rough, let us have the smooth; when we have the English restrictions, let us
have the English safeguards.

“ And, Sir, notwithstanding the very learned explanation of the history of
conspiracies whioh the Hon'ble %ﬁ[ombcr has placed before this Counoil, I Holcl
in my hand the opinion of two very learned Judges condemning the expansion
of the law of conspiracies. 8ir, I am no lawyer, but there is the faot that
distinguished legal authorities hold that the law of oous{)imcy is o dangerous
law, that it is out of therun of the ordinary law; and I cannot help lltge?anling
that its expansion is fraught with peril to the subject. In the words of,
Fitzgerald, J. in the Irish State trials of 1867 :—

“The law of vonspiracy is a brunch of our jurisprudenco [to be narrowly-watched, to he
jealously regarded, never to be pressed beyond its true limits. For, in the pipdent words of
the greatest of American Judges, it wis more safe that punishment should bo ordained by
general laws formed upon deliberation, under the influence of no resentinents without knowing
on whom they are inflicted, than that it should be inflicted under the influence of those passions
which a trial seldom fuils to excite, and whick u flexible definition of the crime or o construc-
tion that would render it flexible, might bring into operation.’

“8ir, I do not know whether I am entitled to enter into details, but the law
seems to mo to be fraught with seriousrisks. An agreement entered into by
two or three. persons to commit any offence under the Penal Code or any local
or special Act, however [trivial may be the offence, is oriminal conspiraoy.
Here a civil wrong is magnified into the proportions of a oriminal offence. I
am afraid, 8ir, the provisions of this law would be taken advantage of for the
purpose of satisfying private grudge and spite. Let me take two or threc
ilustrations. Suppose A and B combine to persuade O who has entered into
a contract of service with D not to perform his contract, and O in consequence
does an act in repudiation of his contract. D may charge A and B with
criminal conspiracy. -It is a civil matter, hut it is magnified into the propor-
tions of a oriminal offence. T'ake another case, and this is a olass of cases which
Irequently ocours in the castern distriots of Bengal. A and B combine to
erect a hut, we shall say, or settle a tenant on a newly-formed ¢hur which they
believe is an appurtenant to their estate.” SO

The  President:—“I am afraid "I must interrapt the Hon'ble
Member, I am auxious that he should adhere to the point which is now before
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the Council which is the circulation of the Bill. As soon as his amendment has
heen voted .upon, it avill be open to the Hon'ble Member to discuss the main
principles of the Bill.”

The Hon'ble Babu Surendra Nath Banerjee :—“Ve:
well, 8ir, I will drop this part of my obsorvations. Just one other matter whi
I want to refer to in{this connection. ‘The Schedule of the Bill is exceedingly
vague and elastic, and is liable to be attended with serious results. B8ir, the
offence of criminal cOIIS{Jil’&O isto be n cognisable offence or is to be a non-
co%nisablo offence according to tho object with which the conspiracy is formed,
aud the police is armed with the power of arresting in the case of a cognisable
offence. Now, how arc tho police to know whether in a particular caso the
object of the conspiracy is & cognisable or o non-cognisable offence? Take the
Dacca Conspiracy case. In that case, aiter months of deliberation; the learned
Judges of the High Oourt discovered the objects of the Adnustlan Samiti. This
Bill leaves the power of detecting the objects of a conspiracy which in one case
took months on the part of - High Court Judges to discover, the power of deter-
mining whether a oase is cognisable or non-cognisablo to the police, and this
seems to me, Sir, to bea dangerous innovation which will arm the police
with powers liable to grave abuse. :

“One word more and I;am done. It seems to me, Sir, that this Bill is in
direot conflict with the principles and the Eolic which have been laid down
by His Excellency the Viceroy. Nothing, Sir, has so effectually touched the
hearts of our people or enthralled their imagination as, if I may be permitted
‘to say so without impertinence or irreverence, the calm, the noble, the dignified
:bearing -of His Excellency in the: orisis of the tragedy and ever after.
‘Despite the shock to his feelings, the bitter disappointment which he must
{have felt, he declared that his feelings towards the people of India remained
junchanged and unchangeable, and that his tgolicy would undergo no transform-
‘ation. Bir, what is the basic principle, the key-note of that policy ? The
swords conciliation and co-operation are written degp on every line of
Mthat policy. I venture to think that if this Bill be passed into law,
":it;'wilfoserionsly_ interfere with the steady progressive davelogment of that
policy, oreate a_sense of mistrust ‘and add to the unrést where it exists.

y educated countrymen would fe¢l'a sense of abatement .of that confidence
swhich has hitherto been reposed:in them by the Government. 8ir, trust
jbegets : trust ; mistrust, or even' p show of it, engenders'suspicion. B8ir, thd
‘Government - of } India " has iecently filled its armoury with formidable
sweapons for the suppfession of ¢rime.; They have not touched the conspirators)
‘The arm of the lgw is'not long' enough to reach them. Isit wise to add to
them and oreate s feeling of alarm anc anxiety in the minds of the loyal, the
.peaceful, the well-behaved section of the community and they form the
majority 7 In 1908, a law of this kind was not felt to be nccessary. It
Bepms to me that the present law is absolutely without the semblanco of g
justification. If:we could persuade oursclves to believe that a “law of this
. nature: would be ruseful in the interests of peace and orderly progress, we
should unhesitati_n.ilyfj accord if 6ur support. But, Sir, repressive measures
have been tried in India and they have failed, as they have failed -everywhere!
_Oonciliation is the soveréign remedy and it is already bearing golden fruits. |

“Lord Hardinge will go down to posterity as the pacifior of India. I pray
that nothing Ay be done to iuterrupt the fruition of that beneficient
‘policy which will for ever be associated with his honoured name, or mar the
glory of an achievement which' will place him in the front rank of Indian
-F’iéeroys, by the side of the Bentincks, the Cannings and the Ripons of Indian

- lame. - . 4 . i

“ With these few words, I beg to move the amendment which stands in my

- name.” A

i
3

 The Hon'ble Malik Umar Hayat Khan :—S8ir, I cordiall
welcome. this measure and thank Government that they have taken steps towardi

r
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checking this extraordinary and new crime by amendments of the old law. Tt
is premature now to go mto the details of the Bill, as it may be altered in the
courso of Select Committee. I had long ago contemplated of bringing in a new
Bill to check the new movement of sedition, but I did not bring it forward as
people might have aceused me of bringing in a Bill when they t?mught that the
situation had changed. I actually drafted n rough sketeh of o Bill to check
sedition which is ]He.rfmps a little more severe than the Bill which is now put

before the Counc

“I'he fems of the Members who may say that the present change in law
can he abused though however natural may it be, I tIn'nB it is more fanciful
than chticaL Buch Hon’ble Members should remember that the law of
capital punishment is alrcady in existence. But no one can say that that law
is being abused, and how can one say of theso very ordinary amendments in-
troduced, that they will ho abused to prejudice an accused when the provi.
sions of the Bill will be enforced by the same authorities who administer the
old and previous law. If the present authoritics are capable to administer one,
they are cqually capable to administer the other. If these authorities aro in-
capable, thon they are incapable for excreising any legal powers at all. I hope
that the Belect Oommittce will see that, when they mean to have the Jaw cffoct-
ive for certain purposes, it is such that it meets the requirements for which it ig
contemplated. The Government of- which we are a part should not legislate for
to-day, but they should also do so to check the crimo which is likely to come into

existence in future.

“ Finally, I would like to add that if conspirators plan for taking a life,
and do their best to do so, they ought to receive the sane punishment of the
same nature specially for political crimes, as any hig movement resulting from
it will involve thonsands of innocent people who did not intend to get involved,
and thousands of lives will be lost uselessly. It is for this reason that I hold
them more responsible. I would Jike the same sentence for a man who puts up
another as a tool to commit & crime as for the criminal himself,

“ With these few words I support the motion before the Council.”

The Hon'’ble Sir Gangadhar Chitnavis:—“8ir, I do not oppose
the reference to Select Committee ; not that I am unaware of the comprehensive
nature of this Bill, or of the risk that there undoubtedly is of its abuse in the
hands of the subordinate Police, but in the exceptional state of things caused
by the recrudescence of anarchy and other political crimes, Government
might be excused for secking wider legal powers of control and punishment,
Gavernment, it seems, have come to the conclusion that the law o; cOl}spil'acy
requires revision in the light of the facts revealod in the cowse of investigations
of such erimes. The statements made in Council to-day by the Hon'ble the
Home Member will disarm extreme opposition to an amendment of the law of
conspiracy. Primd facie there is & case for nmendment. That tho amendment
has taken the present form must be due to causes which must have been well
considered by Government. And when the English law supplies the precedent
1'9:&; strong reasons founded upon facts alone could justify any serious opposition
to the underlying principle of the Bill. One will look in vain for such reasons
in the history of the past few years, streaked as it is with innocent blood.

“ But while I do not object to the principle of the amendment, I cannot
but feel that modification of the Bill in several particulars is necessary in the
interests of the great Indinn community, peace-loving and law-abicling, which
has nothing to do with political erime and which abhors anarchy as much as
the Government do. These changes, I have every hope, the Selcct Committee
will make, and ampler safeguards against misapplication will in the end be
provided in the Bill. The facts that this measure has been introduced only
after such diabolical, but happily abortive, attempt on the life of the aungust and
respected Head of the SBupreme Governmentand that indiscriminate arrests have
not followed the outrage, prove, if anything, Government’s anxicety to sparothe
people all avoidable trouble and harassment. And so considerate s Government
can well be expected to malke the weapon harmless to the inoffensive public,
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“I hopo that the amendmont of the Criminal Law now proposed will
be one of those measures which will not be put into operation except under
sheer necessity, and that it will remain on the Statute-book only to be used: in
extreme measures to prevent oxcontional erimes against public safety. Ibeliove
if such measures are wanted by the executive, any delay in legislation is likely
to be prejudioial to the interests of good government. I accordingly wish that
nceessary amendments safeguarding puT)lic intorests way be pub in, Dbut
the powers requited should be foithwith given. I do not agree with
those who think that the people do not williugly co-operate with the authdritics
in tracking political offenders. I know there is a general desire among them
to co-oporate with Government in oradicating the evil. These political crimes
aro detested by the geweral public as much as by the authoritics, and as a
member of that large public which abhois such erimes, I give tho presont Bill
my humble support.'

The Hon'ble Mr. Ghuznavi :—“8ir, I have no hesitation
in supporting the principle of the Bill which is about to De introduced in
this Council by the IHon’ble the Howmo Member. I am sure we all rogret
that, during the very first sessions of this Council held in the new Ca*)ita.l
of India in this historic city of Delhi which is yet destined perhaps to eclipso
her former glories, it should be found necessary to introduce & measure of this
kind ; yet the exigencies of the times are such that no blame can Dbe attached
to the Government of India for forging a fresh weapon to be kopt in the
legislative armoury to cope with the requiremonts of the case. This country
has unfortunately for the last few yoars witnessed the results of many dangerous
congpiracies which have cast a stain on her fair fame, and which, if they could
have been dealt with while they were being hatched, would have come to nought
and would have preserved her name untarnished. But with the law as it
stood no action could be taxen with : regard to such conspiracies. It is to deal
with such nefarious plots that I understand this Bill is chiefly and primarily
intended. It is no use disguising the fact that the now measure will make our
law more stringent and more drastic than it is, but facts are stubborn thin
and we have to look them squarely in the face and to prepare the drug to suit
the disease. During the latter end of Lord Minto’s régime repressive measures
were enaocted one after the other till they culminated in the Press Act which
roused & storm of indignation wrongly or rightly throughout the country.
While the very first acts of his successor, I say, were those of clemency and
reconciliation. :And it was hoped : that with tho change of policy a c{m:ge
woéuld come over the land. - But alas, bombs and rovolvers are still in the afr.

-Burglaries and dacoities perpetrated by those who ought to know better are stjll
o And this morning's telegramn lJrings us yet another news of the
oiroulation of seditious leaflets in tlie orstwhile capital "of Indian. When we
consider that all these culminated in the most dnstm‘dl,y' and detestable crime
porpetratod on the historic occasion of " His Excellency’s State Entry into this
oity, in the attempt against the person of the direct representative of
our most gracious Bavereign which sent a thrill of horor and indignatign -
throughout the; length awl breadth of this country, language, Bir, wants
to break through conveutional bounds. No one, 8ir, Isay, who is on :
the side of law nnd order will hesitate for one instant to support Govern-
ment in its pl{csent legislative attempt. It is now abundantly clear thét
there is an infinitesimally small seotion that nothing will conciliate. We are
convinced however that they are a imicroscopically small set of crazy, isolated,
anarchical maniacs, and it is to reach theso that the long arm of the law has to
be made still longer.-

“The law of conspiracy as it stands at presont can only be put into operation
against any one who; conspires to wage, or to attempt to wage war, or to abet

e waging of war against the King-Ewmperor or conspires to deprive the King- .
"Emperor of the Sovereignty of British India or any part thereof or conspires to *
ovorawe by means of eriminal foree or show of eriminal foroe the Government
‘of India or any T.ocal Governmert. This Sir, exhausts the whole list. It will
therefore be seen clearly that the existing law is inadequate to deal with present
day developments. Again the law under abetment as per section 107 of the
. <
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Indian Penal Code is equally inadequato for it requires assooiation for an object
which must be a eximinal offence, added thereto there must be an overt act or
illegal omission.- ilence thero is no remedy in the Indian Penal Codo at present
against offences whioh are tlic outcome ol latter day developments. Such being
the vase, [ can assmie you, Sir, that the Mussalmans ot Bongal, whom I have the
honour to represent, have finnly resolved since that fatal day when every
Mussalman lllp uttered o prayer for His lixcelleney’s specily 1ecovery
and at the same time a owse on that misorcant who. threw that eruel
bomb to co-operats most whole-heartedly with the Govermnent, not only in
word but in deed in any meusure or mweasurcs which tho Government wmight
}“]:ﬁ to completely ecradicate this evil which wa: hitherto foreign to the soil of
ndia.

“ 8ir, there is, however, anothor side to this picture. 1n the Stalement of
Objoets and Reasons it is stated that what was intended was merely to bring our
law into conformity with the law of Eugland.  But India, Sir, is not England.
There are comditions here which do not prevail in that happy island home.  And
Iam afraid if the Bill, as it stands at present is passed into luw, it would not
only he confined to a legitimate use as a constitutional weapon in the hands of
the authorities, but Iam afraid it will lead to many abuses. Persons will bo
found both among private individuals as well as subordinate oflivials who to serve
their own ends or to feed fat their own grudge or enmity would turn this Act
into an engine of -oppression often of the innocent. I, therofore, venture to
hope that when this Bill comes up for consideration heforo the Sub-Committeo
it will be found to introduce ample safeguards and it would he possible to
amend it and mend it in such a way that abuses of the kind indicated may not
be possible.  Vith your permission, 8ir, T would like to make just one or two
suggesiions here to illustrate my meaning. In section 120 A, sub-section (1) the
words ‘an illegal act’ are to my mind extremely vague. If in the place of
those words the following are substituted, namely, ‘an offence which is
punishable with death, transportation or rigorous imprisonment for a term of
two °{:mm or upwards’, I am incline:l to think that they would meet all those cases
which we all have in view- If that were not Possible, I would urge the consi-
doration of the advisability of altogether vinitting sub-section (22 of clause 120 1.
If even this is found not possible, then I would wrge that tho *illegal act’
mentioned in sub-section 81}, clause 120 A\, be defined to stato which acts would
bo considerel illegal for the purposes ol this Act. I mean a schedule such as
would show that the ‘illegal ,act’ for the purposes hercin mentioned would
include (1) offences against the Government, 32) offences against public order,
(8) offences against the person, a sort of schedule which is to bo found for-
instance in Halsbury’s Laws’t lngland.

“Lastly if the Bill were to remain as it is, then I would urgo the consider-
ation of the advisability of cnacting this measure provisionally for a limited
period after which, according as conditions thon prevail, this Aot would be
repealed or re-enacted.

*“ With these words, 8ir, I beg to support in principle the Bill before us.”

The Hon'ble Mr. Madhu Sudan Das : —* Sir, the motion which
has been put hefore the Council hy the Hon’ble Mr. Bancrjee, asks this
Counoil to refer the matter to the High Courts and to the public generally, for
oliciting their cpinion. My Hon'ble friend has very clearly in Ihis speech sct
before us the questions which ave really al issue in tho present stage of the
diseussion.  He has brought the 1cal cavdinal questions, as it were, to a focus.
The first 1)11est-i0n is this,—(I almost quote his words us I took them down).—
Has there been any now development in the state of things in this country
which requires new legislation ?  During my Hon’ble friend’s speeca he saidl
that such a state of things did exist in 1903 ; since then things bhave becom
better, things ave quiet; so that Sir, we have it that in 1903 there was sufficieny
reason and a stato of new developments which wounld havoe justifiod new legisla-
tion. The only question is, whether the facts that have transpived dwing this
interval —between 1908 and this day justify tho inforenco that that state of things
has disappearcd, the storm has cleared up and the state of society is talm and
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normal, My Hon’ble friend also has referred to what he calls,—* except that .
one deplorable incident in connection with the outrage in Delhi.’ Sir, I was
present lhere on the 27th January when His Excellency, from his seat there,
made a remarkable speech. My Hon'ble friend refers to the conciliatory
F)]icy of Lord Hardinge. I saw something -more in that remarkable speech.

saw tho Viceroy of India classing himself amongst the fellow-subjects of the
Empire aud giving expression to his love for India, and an carnest desiro to
raise India from her present fallen condition. But when that specch came
to that Fn.rt of it which referred to his sufferings during several weeks and to
an appeal to us Indians to restore India to her lost fame,—that part of his
speech, Sir, made me hang down my head with shame. I saw the hand which
was in o sling,—the hand which was stretched forth to give a lifting hand to
India—to raise her to a higher posilion,—had been bitten, as the hand was
bitten in the fable by the snake, that tried to foed it in order to save it from
starvation.

“That may bo one deplorable incident, but that deplorable incident, one
though it be, has a great significance. Butis it afact really that we have had
only one incident since 1908. Have there not been more incidents during
this intorval in East Bengal ? 8o the question is that between 1908 and this
day there is no cvidence to show that the state of society has so changed that
there is no justification for legislation at the present day. Legislation of
‘such a character would have been perfectly justifiable in 1908. The next
question is whether this law, this Bill, which is now before this Council, is
caloulated to remedy the existing evil. Of course many suggestions have been
made in the shape of amendments. I don't think they are in ovder. The
only question of course—(as I have been informed that I am on the Select
-Committee I should not like to have a sort of prophetio soliloquy on what m
views are likely to be;) what form the legislation should take. This mu
“is certain that while there should be an attempt on the part of this Council to
‘strengthen the hands of the Legislature to adopt such measures,to pass such
Jaws as will put down offences of this nature, at the same time it should be the
part of the ]& islature to see as much as possible that innocent. persons should
not suffer on til;s account. Of course it will he generally said against the Bill

‘and it has been said that it will arm the Police wi%l? greater powers than they
‘now possess; but the state of society is such now that whatever powers the
kPolice ma]y possess—however great may be the power of the police—the police
“:have not heen able to; bring to justice the criminals who have committed soms
:0f the most dastardly crimes in India, so that the police are powerless against a
:certain class of ciiminals, and it is really the intention of the Begislature to reach.
‘that class of criminals. - My Hon'ble friend. says that these crimes form a class by
themselves ; my Hon'ble friend says that these criminals formn & class by them-
selves. If they do so what.is necessaiy is that some power should be given to
,some authority 1n order to ferret them out of their hiding-places, bring them into
the light of the law Courts and send them to the place where they ought to be in
forder that they may be removed from smroundings wherethey are dangerous
ito society at large. The Hon’ble mover of the Resolution has referred to certain
‘remarks made by some Judges. - Be sure that if this English law is introduced in
; this country, or I should sa{, translated into this country, we shall have no doubt
‘{the safety which the remarks of English Judges always have provided in the
-application of this law. The remarks that he quoted from ceitain Judges
go no further than this, that very great care should be used in tho application
of this law, and those safeguards can only be secured in the law Courts in the
-~ oareful sifting of evidence. In the construction of the substantive law those
-safeguards cannot be done away with by this Council. If this Council adopts
. the English law, the law will certainly be interpreted here as it has been
interpreted always in England. ‘T have no recollection at the present moment
.+ but I'think it was a case decided in 1891—it was in one of the cases—a later
“decision—in which one English Court laid down a very learned interpretation
of the law so as to safeguard the interests of persons who may ~he brought into
the clutches of the law by malice, fraud, etc. The only point of importance
in this. diccussion is as to whether this Bill ought to go to the High
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Cowr? for its opinion. 1f this Bill in its provisions weie of such a charactler
that they wero quite novel, that they had no existence in any Code, that they
wore altogether unknown, certainly it would be very desirable that such a
piece of legislation should go to the ¥igh Court for their olminion as to whether
1t would conflict with any existing law, or whether it would conflict with any
known principles of law which have been recognised through ages to safeguard
the interests and safety of the pecople. 'The High Court cannot certainly be in
a position to know the danger which this new development has ereated for
society. The Hon'ble Member in charge of the Bill who introduced it, and the
Hon’ble gontleman who moved the amendment both agree that if therc iy a
new development a new law is necessary. If it is u new devolopment it oalls
for a new law, and the High Court cannot he in a position to have any inform-
ation as regards the new development—its nature, its oxtent, or to what
cxtent it is a danger to society. Certainly of course it will be for the Belect
Committeo to make such safeguards as shall provent an abuse of the provisions
of the Bill. T am sorry therefore on those grounds I cannot support the
amendment.”

The Hon'ble Rai Sita Nath Roy Bahadur :—“Sir, with
your kind permission, I desire to make a few obsorvations regarding the Bill
fore us. I deplore—."”

The Hon'ble Mr. Vijiaraghavachariar :—* Sir, may I call
attention to your rulir'ﬁ that the amendment should bo disposed of first, and
that the principles of the Bill should be dealt with afterwards.”

The President :—* M. Vijinraghavachariar has quite correctly inter-
retedl my ruling. I have endeavoureil to impress upon the Council that
B\o subjeot-matter for disoussion at present is the amendment moved by Mr.
Surendranath Banerjee. I found, however, that as everybody had prepared
aspeech on the Bill, it would entail nearly evoryboily in this Council being
callfed to order the moment he got up to speak. My ruling was absolutoly olenr
and I shall be very glad if Members will observe 1t. If the Hon’ble Mowmber
proposes to speak on the main subject of the Bill itsclf, he should wait until tho
amendment has been dealt with and then make his speech.”

The Hon’ble Rai Sita Nath Roy Bahadur :—“I bow to

your decision, Sir.”

The Hon'ble Mr. Surzndra.na.th Banerjee:—“ Am I entitled
to a reply

The President :—“ Yes.”

Sir Reginald Craddock :-—“8ir, with reference to your ruling, I
propose to reserve any remarks I may have to make hy \\'&{ of reply on the
general principle of the Bill until this amendment has been disposed of, and
thereforec I would like to snfeguard myself if I give no answer at this moment
to certain criticisins by the Hon’ble Member who moved the amendment. I
reserve my right in that vespect to veply at a later stage. But for the present
I will only confine my remarksto the question of urgency, it is the ono on
which tho amendment is hased. At present I am glad {o find that there has
heon no support of this amnendment, and therefore l)urhni}s it is unnccessary for
me to go into the matter at any great lengtlh, hut as the Hon’ble gentleman who
moved it has still to reply, I think I had better say what I have to say on the
question of urgency and not rely too much on the fact that ITon'h'loc Members
who have spoken have expressed already their support of the principle of the
Bill and their unwillingness to agree to the amendent.

“ Now the proposal (to postpone tho consideration of the Bill) is not one
that the Government can aceept. It isin no sense a tentative measure. It
is in no senso an experiment. It is merely a case of filling in an obvious gap
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in thoe oriminal law for which there are the hest precedonts and the highest
authority in the law upon which the Indian Venal Code is based. Now what
can be gained by waiting a ycar ? 'i'o begin with the High Cowts are always
vory reluctant to expréss any opinion as to the administrative nevessity of a
measure. They may, it is truo, criticise the details of a draft, but on the
administrative necessity they me almost invariably unwilling to express any
opinion. Now it seems scarcely likely that if we aic to wait Jor a year which,
if we acecepted this amendment, would be the amount of delay entailed, that
Local Governments and High Courts will tell usethat crimes of this kind
ought not to he punished. The proposed law is 1eally comprised in a_single
definition, and 1 basedl on the Baglish law as expounded by English Judges.
It is not a case thorefore in which a great deal of circulation, discussion and
opinion ave necessary preliminaries.  What did Sir James FitzJames Stephen
say P—'If you find a gap in your criminal law, stop it as soon as you find it,
in a quict time if possible, 1n tioubled times if yon must.’

“ Becausc our predecessors have not filled up this gap, are we to hesitate
and wait a year whon we aro convineed that it ought to be filled up at onco? It
is not merorf becauso of the dastardly outrage of the 23:1d of December that the
- Government have put forward this Dill. Tt is hecause the continued cxistonce

of the spirit, of which that outrage was the oulward manifestation, is the surest
indication to us that the matter is one that will not brook any delay. The
spirit which plotted the many crimes committed in' Bengal during the period of
unrest, the apirit which planned the murder of Mr. Jackson at Nasik, of
Mr. Ashe in Tinnovelly, the spirit which inspived the inurder of so many
faithful servants of Govermment, and of thosec men who, through fear or
senitence, gave-information to the Btate,—that spirit is still alive in the land.
t might certainly have Dbeen hoped that the generous reformms which wero
devised by Lord Minto and Lord Morley, that tho gracious visit of His Majesty
a little more than a year azo, would have cxoicised this demon of anarchy.
Even at that time of general peace and rejoicing that spivit of anavchy was not
. wholly subdued. On the evo of the great Durbar a trusted servant of tho
- Government lost his life by the pistol of the nssassin. After that there was a
: temporary lull, but it proved temporary. In May there was a dacoity committed
by bands of young men in the Backergunge District. In July two more dacoi-
ties of the same kind ocourred in Backergunge and Dacoa ; in “September Head
constable Rati Lal Roy was shot in Dacca. Shortly before the outrage at Delhi,
there was discovored a reorudescence of conspiracy in Bengal, an 1nstance of
whioch the Hou'ble Mr. Surendra Nath Banerji himself has given, in which o
father found that his son was mixed up in these conspiracies and did his duty
in ‘giving "information. - On the 17th Decomber the house of an informer at
Midnapur was blown in by a bomb which was identical in composition with
the bomb thrown at the Viceroy six days later. Three weeks after that a man
suspeoted of having given information regnrding conspirators was murdered in
oold blood in the streets of Comilla. Duiing the following weeks two more
serious dacoities have been committed by organised hands in Dacca and Mymen-
~ singh. Twelve young men wve at present under arrest for having made
. preparations to commit a dacoity, but in their case the matter is slill suljudice.
* « “Bir, when a spirit of this kind is still abroad ave we to defer the passing of
o measure simply for the purpose of a diseussion which will ho almost entirel
academio? Are we to allow evil conspirators to pursue their dark designs wit
the knowledge that thoy can escapo punishment so long as they can find tools
whose connecction with their conspiracies canuot ho established, while we give
thein a year's grace and are merclly discussing when the result of the discussion
can olready De foreseen P
- “I would go further and I would say that it is in the highest interests of
these young men and men like them that the promptest steps should he taken to
check this form of erime. How many of those young men have been led away
by false advice and false adjurations to combine themselves for crime in the
name of pseudo-patriotism, which brings ruin” and shame to the young men
thomselves and to their families. Sir, had the lull which followed the Royal
Visit proved to lo a final subsidence of asarchy and anarchical crime then even
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tho need for this legislation would not have heen less, though “it might have
been less urgent. But, as it is, the wrgoncy is plain to all who read the signs of
the times and who desire the weltare of the State and of the country. The gap
in the Penal Code was fillel up as 1egards the State in the year 1870, and it
remains for us to fill it up without delay in regamd to society. Bir, I do
not wish to revive any of the Litler memories of the timo of unrest, but every
Member of this Couneil must know full well that that was o time in whige
evory kind of perscoution, petty and grave, was launched against those who
servel tho State honestly and declinel to associate them.olves in movements
which had for their objeots the cocreion of individuals, und hostility towards
the State and the authoiitics. Buch o time might at any time reeur, and it is
ilt;(l}umbont upon the Government to provide against such n reourrenco without
dolay.

“It is undeniable, as I have alicady pointod out in my former speech, the
first steps to crimoe may beginin petty persccutions of this kind ; erimes may
originate in the infliction of civil wrongs; and it is the duty of Government to
take its measures {Jromptl_\' not only that the victims of these erimes, of thesce
}}OI-Schtions may be protected betimes, but that the persecutois themselves ma
be subjectel to checks before they have time to take the further steps which will
lead them into erime and shame anil disaster.

“ 8ir, as I have alieady said, theie are other ‘?oint.s upon which the Hon’ble
Mr. Banerji criticisod tho principles of the Bill, and upon these I reserve my
answer until the main motion comes up. Ior the pesent, I {rust that the
Council will accept what I have sail as to the wigency of this measure and the
necessity of not delaying this matter for yet another year

The Hon’ble Babu Surendra Nath Banerjee:—“Idesire to
repeat what I have alrendy ohserved, iz, our sense of horror and dotestation at
the crimes to which the Hon’ble Member in charge of the Bill has referred, and
our eager desire to co-operate with the Governmentinall Jegitimate measures the
Government mny take for thcirsugpression. But our difficulty, at least my diffi-
culty in the matter, is this that wo do not think that a Bill like this is likely to reach
the conspirators. 8ir, you have tiied measure after measuie with a view to punish
these conspirators, but yon have not Leen wholly successfu!l. I do not admit
that there has heen no scusiblo improvement in the position. I think theie las
been, and I helieve that if Mr. M2:shead's last veport on the Police Adminis.
tration is carefully peruscl—thero was an article on it in the ‘ Indian Enipire’
on BSaturday last—it will ho found that in that part of Bengal which sull'ered
most from the excitement and the wmest, there hag been a distinet and sensiblo
improvement. Improvement or no improvement, the position which I tako
up—and I bolieve it is the position shared by many f those who tbink with
mo—is that this is not the way to " pul down these unhappy developments.
What is needed, Sir, is more of deteotivo ability in tho police. I fear, Sir, and
the remark has been made elsewhere, that murder is one of the salest crimes to
comumit in Bengal. I know of cases of murder—"

The President :—* T'ho Hon'lle gentlemnn is discussing the meritg
of the Bill. He will have an opportunity of doing that presently.”

The Hon’ble Babu Surzndra Nath Banerjee :(—* Sir, I was
just trying to point out that thero was no neced for the urgenoy which was
referred to hy the Hon’ble Aewmnber in charge of the Bill. My contention is
that, as the situation has steadily improved, the question of urgency has dis-
appeared, and I venture to submit that my remnrks are perfectly relevant.””

The President :—* Thoe Ilon’ble Mombor is not entitled to question
my ruling. If hisremarkshad been relevant, 1 should not have ealled him
to order.”

The Hon'ble Babu Surendra Nath Banerjee :-—“ Very well,
8ir. I submit, however, that as owr Statute-hook has been without any such law
for such a length of time, it seems to me that o yem's delay would not make any
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difference, especially in view of the steady improvement in the situation. 8ir,
I may refer tho Hon'hle Membor in charge to Mr. Tovet Irasers book on
Lord Curzon. 1In that book he discnsses tho question of anarchical developments
hore and elsewhere, and he says that when anarchy has taken a hold anywhere
it stays theie for sometime: it is got rid of slowly, step by stop; its complete
disappearance is not at once to he expected. Therefore we must to some cxtent
rely on the invisible forces of timo, tho invisible forees of public opinion, the
sooial forces which ave all operating with the Government, all operating with the

loyal, the dutiful section of the community for the complete eradication of  this
evil which we all deplore. 'I'herefore, 8ir, I think no great harm would he done
if six months' time were givon for tho circulation of the Bill and tho ILigh

Oourts were consulted thercon.

“ T do ivot know whether I would be ia order in referring to some of the
observations made by my friend to my left and my friend behind.”

. The Preésident:—“The spoaker on the Hon'ble Member's left
did speak on the main question, and I did not like to stop him for the very
reason which I havo already. indicated ; but I hopo that the Hon’blo Member
himself will do his best to support my ruling and reserve any obscrvations
which he has to make on the main question till such time as the main question
comes up. He will then have an opportunity of saying oll he has to say.”

i The Hon'ble Babu Surendra Nath Banerjee :—“ Very well,
£ l.ro"

The Council then divided and the result was as follows :—~—

; Ayes—2.

.  The Hon’ble Mr. O. Vijiarnghavachariar, the Hon’ble Babu Surendra Nath
Banerjee.

: Noes—57.
% His Excellency the Commander-in-Chief, the Hon’ble Sir Guy Fleetwood
Wilson ; the Hon’ble Bir Robert Carlyle ; the Hon’ble 8ir Harcourt Butler; the
_Hon’ble Ar. Byed Ali Imam ; the.Hon'ble Mr. Clark; the Hon'ble Sir Regi-
nald Oraddock ; the Hon'ble Mr. Hailey ; the Hon'blo Sir T. R. Wynno; t:iw:
‘Hon'ble Mr. Meugens; the Hon'ble Mr. Ghuznavi; the Hon’blo Raja of
Mahumdabad ; the Hon'ble Raja Kushalpal Singh ; the Hon'ble Mr. Saunders ;
i'-hé Hon'ble 8ir Henry MoMahon ; the Hon'ble Mr. Wheeler; the Hon'ble
‘g[r Enthoven ; the Hon’ble Mr. S8harp; the Hon'ble Mr. Porter; the Hon’blef
it E. D. Maclagan; ‘the Hon’ble Mr. Gillan; the Hon'ble Major-General
‘Bipdwood ; the Hon’ble Ar. Michael; tho Hon’ble Surgcon-Genernl Sir O. P.
Lukis ; the Hou'ble Mr. Gordon ; the Hon’ble Mr. Maxwell ; the Hon’ble Major
Robertson ; the Hon’ble Mr. Kenrick ; tho Hon’ble Mr. Kesteven ; the Hon’ble
‘Mr. Kinney ; the Hon'ble Bir Wim. Vincent ; the Hon'ble Mr. Carr ; the Hon’ble
Mr. Sree P. Rama Rayaningar Venkataranga Bahadur; the Hon’ble Khan Baha-
{lur Mir Asad Ali Khan'; the Hon'ble Sir Ibrahim Rahimtoola ; the Hon’ble Khan
‘Bahadur Rustomji Jehangirji; the Hon'ble Mr. Fuzulbhoy Currimbhoy Ebrahim ;
‘the Hon'ble Mr. Macpherson ; the Hon'ble Raja Saiyid Abu Jafar of Pirpur;
the Hon'ble Mr. Maude; the Hon'ble Mr. Madhu Sudan Das; the Hon'ble
Maharaj Kumar Gopal Savan Narain Singh of Tikari; the Hon'ble M.
Qumrul Huda ; the Hon’ble My Arvthur; the IHon'ble Major Brooke Blakeway ;.
“the Houn’ble M. Jinnah; the Hon'ble Malik Umar Hayat Khan of Tiwana;
‘the* Hon'ble Raja Jai Chand of Lambagraon; the Hon’ble Sardar Daljit’
‘Singh of Jullundur; ‘the Hon'ble Mr. Meredith ; the Hon'ble M. Walker ;.
" the Hon'ble Rao Bahadur V. R. Pandit; the Hon’ble Sir G. M. Chitnavis; the
+Hon’ble Mr. Avbuthnott; the Hon'ble Srijut Ghanasyam Barua; the IMon’ble:
M. Eales ; the Hon’ble Maung Myé. :

“t" . Bo the motion was rejected,

H
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The President :—* It may bo convenient for Members to know, in case
they have not understood, that it is now open to any one to speak on the main
question, either for or against the proposed Bill.

The Hon'ble Mr. Jinnah :-—8ir, I want first of all to put it before
the Council very clearly that nobody moro readily would respond to the appeal
that has come from the Hcn'ble Home Meicber than I would; also I wisql to
express that nobody condemns in strongor terns the misdecds of which a long
list was given to us a few minutes ago by the Homeo Member. I also wish to
express that every attempt on the part of my countrymen to undermine the
authority of Government and to disturh the law and order in my opinion
deserves the strongest condemnation and the highest punishiment. 'Those men
who have a desire to undermine the authority of the Government; those men
who have a desire to disturb law and order, are in my opinion the biggest
enemies of my country and my pnople. They aro to-day doing the greatest
harm to the cause of Indin. Siv, why is this measure brought beforo
this Council to-day? It is brought because of the doings of some of my
countrymen. Repressive measures that have been brought in in this Qouncil
have heen Dbrought Dbecause of the misdeeds of some of owr country-
men. I remember, Bir, in 1910, whon the Press Bill was introduced at
Oaloutta, much as we felt that a severe Dblow was going to bedealt at the
liberty of the Press, much as we folt that our most prized liberty, namely the
liberty of the Press, was going to he curtailed, our hands were tied, our mouths
were closed by the misdeeds of somoe of the misguided men who belong to our
country, and we almost as a body, non-official Members, realised and felt that
the Government were hound to take certain measures to wmaintain order and
law; and reluctant as we were we felt that, although we wore losing what we
prized most, namely the liberty of the Press to a certain extent, we not only
supported it, but we supported it with every power that was in our possession.

“Bir, I believe in criticising Government. I believe in criticising Govern-
ment freely and frankly, but at the same time I think that it is the duty of every
educated man to support and help the Government when the Government is
‘'right. On this acocasion I feel that having regard to the history of political
crimes, my hands are tied, my mouth is closed, and my countrymen, who are

nsible for these deeds are responsible to-day for my position, which I ocoupy
in this Oouncil at this moment. Let those men who still have these misguided
ideas, let those men who have these hallucinationa realise that by anarchism,
by dastardly crimes, the{‘ cannot bring about good government, let them yet
realise that those methods hnve mnot succeeded in any country in the world,
and are not likely to succeed in India. Let those men yot realise hefore it

"is too late, and before they bring their country into a position which
may be most regretted by every patriot who feels for and loves his mother-
land : let them yet realise that thosc are not the methods. S8ir, if I may
say so, I represent a olass, an educated class and Young India in this
country. Representing the modern India and the young educated class in this
country, I feel that I am expressing their sentiments on this occasion, and I
feel that there is a large body of mon who feel exactly as I am feeling to-day.
The Hon’ble the Home Member said, we have got cause, we have considered
our position, and we ask the Council to take us on trust, and support Govern-
ment. Having regard to the position that I have desoribed, I have no alter-
native, Sir, but to take the Government on trust on this occasion. I therefore
think, Sir, that so far as the princit)le of this Bill is concerned, I am not in a
position to resist it. "With regard to the merits of this Bill, I wish, 8ir, to make
certain observations. "This Bill, as the Hon'hle Home Member said, is nothing
but the English law. I beg to take thc opportunity of pointing out to the
Hon’ble Member few things especially for him to consider, and I have no doubt
that in Select Committee the members who will be on the Seleot Committee will
consider the few suggestions that I wish to make to-day. 1 shall not be here any
more in this Council, thercfore I shall not be able to take any pat in the various
stages through whioh this Bill will go : and thercfore I draw the most earnest
attention of the Hon'ble the Flome Member and the members who are on the
Seleot Committee to consider those suggestions that I shall make,” The first
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suggestion that I wish to make, and which is an obvious error, that occurs often.
It is mado, not only in this case, but speaking from exporiency, in several cases
when you come to enact a Statute following or copying English Statuto or Jaw
which is distributed in and covored by different Statutes or branches of law.
You have to be most careful when you are copying English law as you pro-
poso to do in the presentcase. Sometimes you come to enact a Btatute and you
are dealing with substantive Jaw, but along with the substantive law you have
the Jaw of procedure or evidence, and while you arc reetifying and amending
or enacting the substantive law, you luse sight of the law of procedure or
evidence, and when it comes to be worked actuallyin a Cowrt of law, there is
almost an impasse, and the result is alinost startling. A very recent case from
that point of view arose in Bombay with regard to the lndian Companies Law
that will perhaps inteiest the Hon’ble Mcember in charge of the com-
meroial portfolio. It was avith regard to the position of the secured oreditor,
whether he should be allowed to prove for the full amouut of his claim or
debt or not. The English Companies Act of 1862 was enacted and after-
wards there came the Judicature Act of 1875, which altered the posi-
tion of the sccured oreditor. But when we came to enact our law of
1866, the Indian Companies Act, wo took it Dodily from the English Act,
having lost sight of the Judicature Act of 1875, and when woe came to amend
it in 1882, we were still asleep, having lost sight of the Judicature Act of 1875
again, and we only woke u wﬁeu the present Bill which is pending camne u
befors the Council the .other day, and that was because when the Englisﬁ
consolidated Act came into force in 1908, the section in the Judicature Act
was incorporated in substance in the English Act. Therefore, Bir, with regard to
this Bill now, I point out the provisions embodied in section 10 of the Indian
- Evidence Act wiich have most important bearings on the Bill under discussion.

: “The substantive law is laid down in olause 120 A. That any agree-
"~ ment between two or more persons to do or .causc to be done an i
"aot, that a%:eemant per se is a conspiracy; or an act which is not
_illegal, but illegal means such an agreement is designated a oriminal
_conspiracy. hen u come _to consider the rule of evidence in India,
i seotion 10 of the lividence Act is & most important section to bear in mind,
: hecause in the English law of evidence as laid down, you will find it different.
1t lays down olearly that no evidence is admissible to prove the offence
" against the acoused, unless some act, omission or declaration, something done
; or - written by one or other of the conspirators was dono in furtherance of the
' common object or purpose, viz., ‘conspiracy.’ ‘In furtherance’—those are
the words to which I wish to draw the attention of the Hon’ble Member ;
whereas in the Indian Evidence Aot you will find that the words are ‘in
roference’ instead of ‘in furtherance’ Now, olearly you are changin;
the substantive law in India and bringing it into line with the English mﬁ
" But it will leave the Indian law of evidence untouched, and I submit it will
"lead to very great hardship and danger. Remember, that when you ar
. enacting a penal Statute your object is to arrest the evil—your object
.is to punish ,the ilty. .~ But, Sir, legislating as we are doing in
 this Oounoil for 300 million of people, you must not forget your responsibility
i to the innocent and the law-abiding subjects of His Majesty. guch casQs
- have the greatest olaim to your consideration. Therefore I say, while you
are bringing this law into line with the English law, follow it strictly in all
itﬁl bearings. I will only refer to that scction 10 just to show that—it says
this : k
“ Where thero is reasonable ground to believe that two or more persons bave conspiri'd
‘together to commit offences, eto., anything said, done or written by any one of such persons
sn reference to their common intention at the time when such intention wans frst entertained
by any one of them is n relevant fact as against each of the persons believed to be 8o conapir-
ing as well for the purpose of proving the existunce of the conspiracy, as for the purpose of
showing that any such person was a party to it.’ ; ;
“Thé Hon'ble the Home Member has pointed out, and very rightly pointed
out, conspiracy in India per se is not an offence except under section 121 A, and
therefore urless something was done in furtherance of the common intention
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it was not an offence. But this Bill now goes much further. Now, Bir, the
English law of evidence in cases of conspiracy to which I would like to draw
the attention of the Hon'ble Member is Jaid down in Taylor on Evidence.
I give a reforence to paragraphs 690, 691, and 593. 'I'here you will find,—I do
not wish to weary the Council hecause really this is a highly technical subject,
and I daresay it is not very interesting to most of you here; Lut I only wish
to drnw the attention of the Hon'hle Member that there he will find very clearly
laid down that any act, omission or declaration or somecthing said, done or
written by one of the conspirators, before it can be admitted as evidence against
the nccused conspirator it must be in furtherance of the conspiracy. Then
there is another ?oint to which I wish to draw tho attontion of the Hon’ble
Momber, It is this: the explanation to clause 120-A of the Bill secms to me to
go much beyond the English law, and is likely to crcate mischief when you
come to interpret that clause. I ecntirely agrec with the Hou'ble Member
that without this explanation tho law as reproduced in clause 120-A. is sub-
stantially the English law; but the cxplanation in my opiniun goes a little
further, and it might and will, I think, crcate the greatest mischiof if left
as it stands now, aud I am of opinion that this explanation should. be
dro]iped. Then the third point is with regard to how tho prosecution should
be launched. Remember, if you pass this Iill you are really making ocon-
spiracy an offence, although it may not be an offence against the Government,
the State or the King, in the sense, namely, of undermining Government
or the aunthority of Government, and therefore you are going much beyond
those offences whioh are known as offences against the State or Government,
A criminal breach of trust or thelt and many other offences are covered
by this Bill. If A and B agree to commit a theft in the house of X, the
moment they agreeto do that and nothing more bﬁ waﬁ of overt act, and if
you can prove they agreed, then simply because thore happen to be two or
more persons who afreed to that effect is conspiracy and an offence and they are
certainly punishable by this Bill. Therefore you are going far beyond
gonr purpose, which is to punish offences against the State or Government.

take 1t that the main object of this Bill is really to reach those cases which
are striotly speaking offences against the State, and the Act ought to be restricted
to those offences. You will find the practice in England in such cases laid down
in Halsbury's Laws of England. I am reading from the ‘Lawr > England,’
Volume X, page 292, paragraph 602, which says it is the duty of he Attorney-
Geuneral to institute prosecutions for erimes which have a tendenvy to disturb
the peace of the State or to endanger Government. Therefore the prosecution
is really instituted in England %y the Attorney-General and not by any
private or irresponsible person. Therefore I earnestly draw the attention of
the Governmeunf to this point, Sir, that when you are undertaking a prosecu-
tion of an offence which is directed against the State or the Government, it
must have the previous sanction of a responsible boly before such a case oan be
launched against any citizen ; and in my opinion either it mmust be done with
.the previous sanction of the Advocate-General or with the previous sanction of
the Local Government or the Government of India, and not otherwise.

““Therefore I say that this safcguard is absolutely necessary. The main
object of this Statute as I said Lefore is to deal with offences against the Btate.
Wilen you are dealing with a Bill of this character I submit, 8ir, that two or
more persons is much too small a number. It cannot be a conspiracy of auy.
imgortauce in which there are only two persons connected. You will generally
find in conspiracies that are of any rcally serious character there are more than
two persons, and therefore I say the number of two is much too small and is
likely to cause mischief in practice. You have got the definition of an ‘unlaw-
ful assembly’, and there you find mention of five or more persons. Therefore I
say that you should increase the number to five or more persons. I think you
will find thai in the case of certain serious offences in Eungland a conspiracy of
three or more persons is referre:l to. Here it ought to be at lcast five or more
persons and not only two. These are the sugoestions 1 would make, namely
section 10 of the Evidence Act to bo considered, then you have the explanation
to clause 120 A, then you have the manner of prosecution. It should not be
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allowed unless it has the previons sanction of the Governor General in Council or
the Local Government, or the Advocate-Goneral. Then I say that tho number
should be five or more persons and not as it stands now at two.

“With these remarks, 8ir, I will agnin say that this is a very scrious
moment—a moment at which I do not think it would be right for us to in any
way embarrass the Government, but there is one thing which I wish to say
that just as there are in India certain people who are responsible for a great
deal of mischicf so you have certain peopH: “510 claim to be supporters of or
belong to the rank and file of Government who aro also responsible for a grat deal
of mischief. I wish to draw attention to what I read in a newspaper tho other
day, and that is an extract from the London * I'imes,’ a paper that culls itself
the leading paper in Europe. The heading is ¢ Congress Party and Sedition’
¢ drastic proposals offercd.’ I will read an extract and the Council will allow
me to ask hoiv a paper of this standing, a paper of this charactor should ullow
an article so ill-considered or so ill-advised and calculated to hurt the feclings of
maony of us in Indian who I nssure you, Sir, are asanxious to maintain the
authority of the Government of India and are as auxious to maintain law and
order as any Member of the Government present hers. The article is levelled
against those stalwart men, those patriots who head the Congress and have
been serving their country. I say, Sir, that L am proud that I belong to the
Congress party. That such an article should be written with these insinuations

; and these aspersions is likely to cause as much mischief as any thing that I can

think of. o article runs as follows :—
CONGRESS PARTY AND SEDITION.

Dgr4sTIO PROPOSAL OTFERED,

Strong comments in ¢ Times *’ Article.

‘ A London cablegram says :—An article in the March number of the Round Zabla on
the Delhi outrage, argues that ‘0s (he Nationalist lenders’ opposition to the Government
influences the extremists in the direction of political crimes, the leaders themselves must seek
out the sources of conspiracy and prevent their further activity, otherwise the Government may
be compelled to say that if political murders recur all representativa institutions must be sus-

. “The Témes eays:—* The threat of ion is obviously impossible. It would not be
fair to ask the constitutional politicians of India to join in a hunt for thé criminals, but it is
repsonable to tell them that they cannot for ever evade responsibility, if by opposition they
even uneomiom}{ foment disorder, which finds expression in crime. They must cither modify
their attitude or do somethitg more than express pious horror when outrages occur. By
precept and active influence they must set themselves to create a strong feeling of nntagonisin
to conspiracy and must inculeate the duty of helping the Government to detect the offcnders.
Should they continua to fail in these responsibilities, the verdict must %u agninst them, and
anyhow it may be safely said that thers can be no further estension of political reforwm in

“The Times adds i—We are not satisfied that tho duty of ':%prossin crime in Indiu is at
) y with India or England is
e fact that India is only now bringing its law of political conspirvacy into

have been done if the police had been better supportad and shieldwd from undeserved attacks, if

. criminals had been caught red-handed and received swift and sharp punishmeut, if the scandals

of. interminable politi¢al trinls had been summarily rectificd, and if foolish and inistaken
clemency bad been less' frequent.”

* Now, S8ir, the threat is held out to us that we must find out the

* culprit. If we do not find out the culprit our political institutions nust be

suspended.” (

“The Presiti;ent :—*1I am, very loth to interrupt the Hon'ble Member
but he has quoted a document which is not a Government document, and one
which in no way pl;}dges the Government or the policy of the Government.”

. . The Hon'ble Mr. Jinnah :—“ Yes, Sir, I know that, but I only
wish 1o point oilt_[:!}qt there is this kind of mischief going on. My appeal to
Government is this—I want the Governmeut to take and give expression to
this view, that just? ds. 'you wish us to co-operatv with you, just as you expect
us to stand by you, in the same way you must stand by us angl condemn those
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who are oreating this misclicf. Just as you condemn those among us who are
guilty of misdeeds, just as you expect us to join and co-operate with you in
condemning our own men who are fuilt?r of misdeeds so you must condemn your
men who are also guilty of misdeeds. That is a point which I wish to nake
clear and that is the reason why I am drawing tho attention of tho Council to
the writings of what is known as the leading journal in England. With theso
remarks I have no alternative but to support the principle of the Bill and I
trust it will emerge from the Select Committeo in a manner that it will not go
be o&lg the Eng?ish law, and that the safeguards I have indicated will be pro-
vided for.”

The Hon'ble Rai Sita Nath Roy :—* 8ir, with your kind per-
“mission I desire to make a few observations regarding the Bill before us.

“T deplore that it should have been found necessary to so widely extend
the scope of original conspiracy, and it is indeed very unfortunate that
occasions should have arisen to make the mere agreement between two or more
Eersons to commit an offence, however trivial, though it may not Lo followed

y an overt act or to do an anct though not illegal by itself by illegal means
indictable. But howoever we might have on occasions other than this differed
from the prineiples of the Bill, however much we may deploie the occasions
which have Dbrought forth this Bill, . we arve l.vouncfr to bend our will to the
exigoncics of the situation and to humbly bow to the deoision of the Government.
In view of the detestable, dastardly and extremocly deplorable outrage on the
person of His Imperial Majesty's Viceregent who has done so much to conoili-
ate and humour all classes of people and who has been so indulgent even to
the anarchists themselves.

“In view of the numerous othor heinous crimes hitherto committod and
in view more partioularly of the numerous political dacoitics already com-
mitted and which are sti 'bein% committed almost every week in different parts
of Eastern Bengal, from which I have the honour to come, and in view of the
desirability of arming Government with plenary powers for effectivoly stamping
out these heindus and despicable crimes, we, as loyal subjects, are bound to
give our humble support to the Bill. But, before concluding, I beg leave,
with your kind permission,ito make a suggestion which I trust and hope may
be acceptable to the Government. My suggestion is that it may be found
possible to limit the scope of the proposed amendment to all S8tate offences,
as defined in Chapter V of the Indian'Peual Code or at least to such offences
as are exolusively triable by a Cowrt of Bessions; and I pmticularly pray
that the operation of this Bill when it is passed into an Aot may be to limit
the operation of the Aot to three years in order to allow Government an
opportunity of judging how the Act works. With these few words I beg
to support the Bill. But, at the same time, I find that there is not one Indian
lawyer inoluded in the Beleot Committee. The suggestions made by the
Hon'ble Mr. Jinnah are indeed very reasonable, especially the one reganling
the mere agreement between two or more persons which should make them
liable to punishment. It should be, ‘as suggested by him, that, in order to
complete the oonspiracy, it must bc a conspiracy of four or five persons, as
defined in the Indian Penal Code in the case of unlawful assembly.
also beg to suggest that the offenco of couspiracy should not be launched
without sanction” from the Government, I therctore wish that an Indian
lawyer, o non-official Indian lawyer, should he included in the Select Com-
mittee.”

The Hon'ble Mr. C. Vijiaraghavachariar:—“8ir, I beg
leave to make a few remarks on the principles embodied in the Bill before us.
Short as it is, I think this Bill is a most important measure. It is a substantial
addition to the Indian Penal Code and it fundamentally medifies its principles.
A every competent critic, Sir James Stephen, has pronounced the Indian Penal
Code as the most remarkable and as the most endaring monument of Lord
Macaulay’s works. Then having regard to the very carcful examination and
revision of the draft Code by Sir Darnes Peacock in its final stages in the
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Oouncil of the Governor General, he says “Itis an ideal Code drawn by a
Bacon and settled by a Coke.” Itis this idcal Code which the Hon’ble the
Homo Member proposes to alter. It has stood the test of 50 years and has heen
the admiration of the civilised world and its provisions have heen copicd mors
or less in several countries. It has thus become a venerable institute. I am
entitled to ask for some reason stronger and more convincing than a mere
statement that Government has information which justifies it in starting this
measure and starting it so suddenly. I do not deny the soundness of the
ex parte judgment formed by Government, but having regard to the fact that
we have no access to the materials on which that judgment rosts, I am entitled
to raise the question whether this subjective nccessity is really idontical with tho
objective necessity of the situation. I do not merely complain that the public
has not been 1aken by Governmentinto its confidence Dbefore it has found it
necessary to start this piece of highly dangerous legislation. But I bog leave to
state there is absolutely no ovidence disclosed fo us that would justify the
remarks made in the Council to-day connecting the measure before us with the
dastardly outrage that took place heie on the 23rd Deccmber last. 'The
Hon’ble Member in charge of the Bill has not stated anything to-day to
warrant such remarks. I beg to deoline to associate myself with thesc views so
easily put forward. In dealing with this measure, therefore, T would deprecate
any n{lusion to this most deplorable incident. If it was only possible
for the country to have foreseen it, millions and millions of people would
have sacrificed themselves, if that was mnecessary to avort that outrage.
But I repeat my question and ask what connection is there between this Bill
and outrage? Let us take this test. Let us suppose that this law had been
originally embodied in the Indian Penal Code. Would the Hon’ble the Homo
Member go so far as to say that the present political situation would have been
saved P %Vould he say, would any Hon'ble Member rise and say that it Lord
Maoalay had not omitted -this, Bengal and India would have been saved
from anarchism and outrages; ‘I'hatis a fair way of putting the question, I
think. I believe that it is futile to entertain a sanguine hope of getting rid of
anarchism, if it still prevails in this country, by adding more and more to its
repressive laws. I submit that such a policy is the outcome of lack of imagi-
nation, and if it is permissible for me to say so, is not oconsistent with high
statesmanship.

. I shall now proceed to a very superficial examination of the provisions of
this Bill. I would only draw attention of the Hon’ble Members to two or three
oints. The Hon’'ble the Home Member has rightly emphasised the necessity
or a olear comprehension of the provisions of tﬁm ﬁill. I will try. Firstly it
is claimed that the measure before us has Dbeen entirely borrowed from the.
Common Law of England. We all know what the Common Law of England
is. It is distinguished from the Btatute Law Dbeing a creature of Iarliament
It is a mixture of Qeltic and Anglo-Saxon customs moulded by Norman.
lawyors, not very sympathetically always, and developed subsequently by
* English Judges often driving a Coach and four through the ancient customs in .
order to adapt them to the varying conditions of society from time to time. It '
is exceedingly doubtful whether conspirncies in England were merely Oivil :
injuries or Oriminal offences as well before the time of the Star Chamber. But!
certain it is that it was under the auspices of the Star Chamber that this:
branch of the Common Law of England was formally established as a substan-
tive Oriminal Law. From that time forward it began to beextended in various
directions and Sir Jammes Stephen says that it became, henceforth, a new head of
law capable of indefinite extension. I am quoting without the book.

- The conspiracy branch of the English Common Law has not yet been
codified. Several attempts were made from time to time to codify the criminal
branch of the Common ]an and several commissions were appointed for the.

urpose. An observation made by one such commission is very interesting. It
13 to the effect that the criminal branch of the Common Law 1s so defective a
system that it can be reformed only by being entirely taken to pieces and a new
system reconstructed out of tho materials thereof. This observation cccurs in a
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letter of the commission addressed to Lord John Russel. The Macaulay com-
mission approved of this observation. Now it is this common law a porfion of
which we are called upon to borrow and to codify. It is the characteristic of
the common law of England that there are no uniform and authoritative defini-
tions of the offences dealt with by it. Criminal conspiracy in Eugland is usually
defined as a combination and agrcement of two or more persons to do an unlaw-
ful act by unlawlul means. Again the word “lawlul” has not been preciscly
defined. ~ Bir James Stephen says that the word implies immorality coupled
with injury to the Publlic. The Bill avoids the use of the word “unlawful”
and substitutes the word “ illegal”” And this word “illegal” is defined in the
Indian Penal Code and comprchends three things as the Hon'ble Member in
charge of the Bill has rightly pointed out. An illegal act is cither an offence,
or an act forbidden by law or an act which can bo mado the basis for a civil
action. It is thus clear that an unlawlul act and anillegal act are not always
synonimous and identical. What is unlawlul may not be always illegal, and
what is illegal mnay not be always unlawful. I believe therefore that the simil-
ity between the English Law and the proposed law is not as great and
complete as it"is claimed on behalf of the measure before us. I submit
that on the whole the proposed law is much more comprehensive than the
the corresponding English law. While the latter is very floxible, our measure
proposes a very 1igid law. I am not sure that a combination and an agreement
.o commit eivil injuries is invariably an indictable offence under the common
law. Lord Ellen{)mrgh deolined to consider that an agreement to commit a
civil trespass is an indictable conspiracy. The Bill before us might well have
added a few cases by way of illustrations. I beg permission to illustrate tho
law before us by one or two hypothical cases. Suppose the Hon'ble the Home
Member and I—I hope the Hon'ble Member will not resent this illustration—
walk along the road and see a ruffian about to insult a lady not far away from
us; next suppose that I propose to run and knock the fellow down and to
protect the fady ; Itake it %at the Hon'ble Member would easily agree that my
proposal is right and proper. But to kuock down that ruffian under the
ciroumstances would be an illegal act, because while our law gives the right of
Elrivate defence as against offences relating to property and affecting the body,
ere is no right of private defence conferred by our law, by the exercise of
which one could protect tho lady against.the rude insult. DBut instead of
insulting her, if the fellow threatens to pick her pocket and rob her, our law
allows that we can go and knock him down. If, 1n spite of our law, the Hon'ble
Member and I run to protect the lady, we certainly commit an offenco under’
the law. But this act on our part would not, I submit, be unlawful but it
would certainly be illegal, Dhecause the dect would be an offence under the
proposed law as the agreement to run dnd protect the lady would be an
offence. 'We need noi aotually run and protect the lady. As no overtact
is necessary in such a case, the miere agreement to protect is an offence,
punishable with six ymonths’ imprisonment under the coming law. This
" 18 illustration No. 1. Next let us suppose that the Hon’ble Member and
myself were on our way to attend a meeting of this Council, and that if
we take the usual road we find wo shall be late. Bo to be here in time we
to take a short out across a private man’s field, and we propose to jump
over the hedges, and we do so, and reach tht Council meeting in time. This
won't be an offence under the common law of England, but it would be an
offence under the coming law in this country, for our action in jumping over the
fences and walking across the field of a private owner though not an offence
is cortainly a civil trespass and the owner can maintain an action against us for
damages. An agreement to do this illegal act would thus be an offence, if the
Council passes this measure into law. It is not oven necessary to convert the
agreement into an offence that we should actually jump over the hedges and
oross the fields. If we both run some distance towards the hedge of the field
it would be enough, for such running with the intention to cross the field is an
overt aot which isall that the new lnw demands to make the agreement penal. I
do not think that I need multiply illustrations. These two illustrations clearly
show how much more comprehensive and far-reaching is the proposed law than
the Common Law of England. -
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- The Hon’ble the Home Member makes a point of the fact that the Indian
Penal Codc omitted to include the conspiracy law when it was first enacted
B0 ycars ago, and says that he in vain looked into the ancientrecords and papers
to find out how the omission occurred. And be is of opinion that the omission
was acciderital and not intentional. T am sorry to he obliged to contradict the
Hon'ble the ITome Member and I do so without the book and subject to subse-
quent verification. The omission was clearly intentional and avowed. As well
as I can now remember there is passage some where in the report or notes of the
Macaulay Commission, but which we can easily deteet to be in the language of
Lovd Macaulay. In that passage Lord Macaulay makes o clear distinction
between political offences and tﬁa other offences for the purpose of making
mere conspiracics penal offences.  Almost all the other offences are based upon
this principle, namely that mere criminal intention and preparations do not
constitute any penal offence until they reach the stage of an attempt to commit
the intended offence. The Macaulay Commission while recognising the sound-
ness of this principle, makes an exception in the casc of political offences. The
commission say that in the case of & man committing offences other than politi-
cal, his danger begins thec moment he commits the crimo successfully while in
the caso of a rebel or any one committing & formidable State crime his immunity
is always almost secured from the moment of Lis success ; hence Lord Macaula
says that in tho case of Stato crimes he has made mere designs, consnltations and
preparations not matured into attempts, offences under the Penal Code. The
principle clearly is that in State crimes both policy and necessity demand that
the intending criminal should bo securcd by }:m' iong before he completes the
plan enabling him to commit the offences successfully. It is thus clear that the
omission from the Indian Penal Code of any provision as to conspiracies in the
preparatory stage, except when those conspiracies were formed in view to
commit State offences, was intentional, well considered, and not accidental, ae

- the Hon'ble the Home Member would make us belicve. The Penal Code was

miost carefully pre d. It was 25 years in the making. It was begun in
1835 and pa.ge& inp?.IB'QBD. The draft cy(;da rrepared by theiiacaulu.y Con;.lgnission
was subjected to the scrutiny of another Commission. Before it was introduced
ig the Legislative Council constituted under the Act of 1858 it was referred to
a Belect Committee of the Council. After it was read as 1st time and a 2nd
time in the Council it was again referred to another Select Committee, and
the Belect Committee’s report was considered by the whole Oouncil resolvin;
itself into a Committee and the delibérations lasted many days. I call speci
oattention of the Hon'ble Members to tho fact that during all the time the
outrages of 1857 were ‘foing on, the draft Penal Code was in the hands of the
Select Committee of the . Counecil -of the Governor General for making Laws
and Regulations. The further and entire consideration of the whole Code was
after the 1:|1|:d;i1:|‘;3rl during a period of two or thrce years and it was finally

in 1860. The ovérnm‘gnf thus had an irmmenso and even a provoking oppor-

- tunity to embody in the Indian Penal Code the law now proposed for our ad p-

* tion or any portion‘of it. 'I'he successor of Lord Macaunlay, at this time was Sir

e A SR

Barnes Peacock, the distinguished Chief Justice of the Supreme Court of” Cal-
cutta. And it cannot be pretended that Sir Barnes Pcacock was ignorant of
the Oonspiracy Brinch 'of English Common Law. Besides, bo it remembered

‘that in those days it; wasthe Criminal Law of England that was administered in

/" the Presidency tomis. Thus in these circumstances to say that Lord Macaulay
" and Bir Barnes Peacockwere ignorant of the nature of the Couspiracy Law of

England and hence'did not consider whether it ought to be imported into the
Indian law or not, is too great a demand upon our credulity. The next impor-
tant stage in the history of the penal legislation of India was in the seventies,
when Bir James Stephen was the Law Member. Then cortain important
amendments were added to the Indian Penal Code. Of the portions thus added
was 121 (A) of the Indian Penal Code. Wo all know that this section
embodies the law as to conspiracy to commit certain State offences. Sir James
Stephen says in his speech that he was peisonally responsible for the introdue-
tion of this section;” “And we all know that S8ir Junes Stophen is the author-
of. several standard‘works and a great authority on the English Criminal Law. -
Besides, he gave important reasons for introducing the provisions of this
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scction 121 (A) and among the reasons he especially alluded to the serious cons-
piracies whioh led to the Indian Mutiny of 1857, and to the Wahabi conspir-
acies that had been recently formed in sevoral villages owing to the preaching
of jehads. 8ir James stated with very much warmth that it required no
arguments to justily the extension of the conspiracy law as embodied in
the provisions of section 121(A) in the light of the serious conspiracies on
these two oocasions. Qould it be seriously maintained that Sir James Stephen
did not consider on this occasion the desirability of introducing in the Penal
Code the remaining portion of the conspiracy law of England ? Tt is thus con-
clusively clear that the authors of the Indian Penal Code and the Government
and the legislature have hither to intentionally owmitted the introduction into
the system of criminal law of this ocuntry the whole of the English Law of
- -Conspiracy, and they must have had excellent reasons for the omission, seeing
that the framing and perfecting of the Indian Penal Code and its further
amendment covered a period of exceptionally serious couspiracies. I am
unable to accept the statement that the conditions to-day are different from
and worse than the conditions in 1857 and 1870.

“ I would trouble Hon'ble Members in calling attention to one more point
To meet the present conditions special provisions have beeu enacted and made
(lurinf the past six or seven ycars and made permanent part of the Indiun.
Statute Book. And I have not Leard one word of explanution as to the effect
of the workinlg of these enactments upon the dangerous consy® icies and modern
conditions, alleged to exist. It would have been more satisfactory if the
Hon'ble the Home Member had told us how the existing law 1n all its various
forms has been unable to reach the particular persons and the particular forms
of crime he has in view in asking for the enactment of this measure. SBome days
ngo I requested the Hon'ble the Becretary to the Council to furnish me with
information touching this legislation. asked for information touching the
subject of dangerous conspiracies and modern conditions mentioned in the state-
ment of Objects and Reasons. It has not been found possible as yet to furnish
the information to me, and I have not even had the benefit of a reply. In all
these circumstapces I desive to state that unless a strong case is made out, that
a Law like this would really help the Government in putting down fresh orimes,
1Ima.:labmii; that the proposed measure is not merely inexpedient 'but woxse than

ess.

“So far as the deplorable Delhi outrage is concerned I venture to submit
that, far from accentuating the present pmioa.l situation it has tended greatly
to improve it. If it is ever true that God in his insorutable providence hides a
smile behind & frown, it is specially true in the present instance. Many a
prince and many a president of republics who came to violent ‘ends or who
sre threatened with violent ends might, if that be possible, well have
envied the misfortune that befell Lord Hardinge. By his calm and courageous
suffering as well as by his adherence to his benevolent policy in ruling over
the country, he has done an enormous service to our Sovereign and the country,
but which he is not conscious of. He has thereby evoked a degree of loyal§
in India which has not been, I fear, thoroughly comprehended and appreciated,
and that IoFra.lt.y continues to grow in volume and intensity. I protest therefore
emphatically aguinst any attempt, howover faint, ot connecting this measure,
repressive and far-raa.czing in consequences, with the outrage. The outrage
itself is still under investigation. How far tho investigation has progressed,
whether any reliable clue towards finding out tho culprits has been obtained,
and whether all the circwnstances connected with the actual commission of the
offence have been traced, are all kept and very rightly kept still a secret.
The ' Government is not in a position to disclose what is the degree of
certainty reached in the course of the investigation, still pending, as regards the
origin and development of the plot which culminated in the derplomb]e outrage
aven thoufh the culprits themselves may not e reached. While thereforo |
desire to deprecate any attempt to counect his measure with the Delhi outrage
on. the one hand, I venture to subwit, on the other hand, that the introduction
of this legislation is most inopportunc. It is caleulated to prejudiciully affect
the fast andifurther growth of national loyalty. Therc are one or two minor
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oints on which I need not dwell particularly. The Bill, asit is, is capable of-
improvement in the drafting and in the provisions. The punishment provided
for the new offence is tho same as the punishment provided for the abetment
of the principal offence. "This is uot clear to me. There ave two sets of
punishments provided for the abetment of an offence. Successful abetments
are more scverely punished than unsuccessful abetments. I do not understand
therefore which punishment is intended for a conspiracy to commit the offence
under the Bill. I surely do not believe that the intention of Government
is to wait and see whether any crime flows from the conspiracy and
then award suitable punishment. There is also the question of sanctions
for the prosecution of the new offences. I shall be told that all these
points will be attended to during the further progress of the Bill in the Select
Committee and in the Council. Perhaps, these defects and reservations are
intentional, for I am aware that side by side with the reforms of the Legislative
Councils a strategio policy has been developed by the Secretariat. Now evay
Government measure, and every controversial measure specially, is composed
of two parts, the kernel and the shell. The kernel is what the Government
wants and it is enclosed in a shell for the Non-official Members to bite and to
scrape and do what else they can with it. This is a process in which the
Hon’ble Member in charge of the Bill very often co-operates. He often thanks
us, Non-official Members, very warmly for our assistance in pointing out the
defeots and retires, after accepting our amendments as to these defects, I do not
_say with mock humility but with dramatic humility. In the measure before
"us, there is the usual kernel and shell well combined. I am pretty sure the
rshell will be allowed to be knocked out. The question is what should be our
. attitude as regards the kernel which the Government ultimately desires to
have out of this Bill. And'that kernel is that an agreement to commit any
_one of the three sets of the acts is an offence; and these three sets of acts
are: all aots amounting to an offence under the existing criminal law
.of the land whether it be the Indian Penal Oode or any special or local
“law; secondly, all aots prohibited by law; and, thirdly, all acts which would
furnish matter for basing civil actions upon. It will thus be seen the
iproposed law takes us a long way beyond the existing English conspiracy
,'Pa.w. I am -sorry, I am compelled by every consideration to oppose it.
" If the Bill confines itself to conspiracies to commit offences of a
political nature, that would have been a different matter. But as it is, it
Twill place innumerable people in-the country ;in the hands of the police
‘and informers, and :it .would be sorry consolation to be told, as we are
told now and then, that those who ‘inflict the suffering upon us would be
_our countrymen, too. We must not forget that the administration of this
law will be in the hands of a machinery which is absolutely imperfect and
‘greatly unrelisble when compared wita the machinery existing in England
-for the administration of criminal justice. While thus the machinery and the
safeguards for securing the liberty of the subjects is different and madeqduata
:when compared with the corresponding administrative agency in England, it
is’of no use to say. that the proposed law is similar to the law in England,
:which, by the way, is not quite accurate. Again this similarity argument
should not be carried too far. Will the Hon'ble the Home Member and the
‘Government of India think of recommmending for introduction into England
some of our laws such as the Deportation Law, the Punitive Police Law,. the
Seditious Meetings Law, and the Press Law ? The Parlinment that would
attempt to enact any such law would be the Iast parliament in England.
The talk about -equality between Englishmen and Indiaus in relation to
criminal law is somewhat novel and stiwtling. For the purpose of knocking us
down we are told that we are simply equal to Englishinen, but when we cry for
‘anything like equal privileges we are reminded that the conditions in India are
totally giﬁemnt from the conditions in England. We ask you to let us cnter
~the Olvil Bervice from India, from Bombuy. You say “no.” You sny that such
fow of us as are able. may enter iu rsid London. London is the™ political
purgatory for an Tudian to enter into the heaten of the Indian Civil Serviee.
Ang when tLese pilgrims return to India, some of whom equipped with political
* indulgences for entering tho Civil Service, returning ¢éd Paris it may he, some
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germs perchance travel into India in their wake, and if these germs germinate
and produce novel and dangerous conditions here and there, now and then,
Government in revenge for its own sins accumulates repressive laws and subjects
tho teeming millions to those laws. I respectfully beg to enter my humble but
firm protest agninst this kind of profession of equality between Indians and
Englishmen. The vaunted equality begins at the wrong end. You would not
only not let usinto the Civil Service but you would not let us enter the army
or navy either, in defence of the country and the Empire.”

The Hon'ble Sir A. McMahon :—8ir, I rise to a point of order.
Is the Hon’'ble Member in order in dealing with these points "

The President:—“I can quite understand that at first sight the
Hon'ble Member may appear to be travelling outside the question, but I think
what the Hon'ble Member is endeavouring to show is that the argument in
regard to this particular Bill is not used in other cases and that therefore it
should not be used as an argument in regard to this particular Bill, and taking
that view I do not think I can move the Hon’ble Member out of order.”

The Hon’ble Mr. C. Vijiaraghavachariar :—*“Thank you,
Sir, you have stated the object of my remarks clearly. While the Bill professes
to deal with special and emergent conditions, the provisions are intended as a
permanent addition to the Indian Penal Code. is is not n short speocial
measure devised to meet a partioular politica! situation and to be of a temporary
nature. On the other hand, it is not only to be permanent but of so wide and
comprehensive a scope that it is impossible to conceive that it is the outcome
of a simple desire to meet the special present dpolitiml situation. 8ir, having
regard to all the circumstances I have urged ahove, I venture to submit that
the measure before us is at once most dangerous and most inopportune.”

The Hon'ble Babu Surendra Nath Banerjee :—Bir, I feel
tempted for a moment to analyse the sort of support which has been accorded
to the principle of the Bill. 8ir, what is the principle of the Bill? The princi-
p'e of the Bill, so far as I have been able to make out, is an addition to the

ermanent law of the land in respeot of the offence of conspiracy which further
1s to include all erimes whether against individuals or the State. Now what is
the sort of support that this principle has received at the hands of those
Members who Iimve supported tﬂe Bill? My friend on tho left says that the
Act ought to be a temporary measure. ﬂ-[y friend, Mr. Sita Nath Roy, says
the same thing. My friend, the Hon'blo Mr. Jinnah, says that the scope of
the Bill ought to be restricted, and that it ought to be confined only to State
offences. 'li‘herefora, Sir, we have got these three distinct positionsin the matter
of the support of the Bill. The Hon'ble the Home Member wants it to be a
permanent part of the Btatute of the land. The supporters want it to be provi=
sional. The Hon'ble the Home Member wants the law of conspiracy to affect
all offences  The Hon'ble Mr. Jinnah wants it to be confined only to Btate
trials, and further, according to him when any trial isto be started under this
law, the sanction of Government, as in State trials, must be obtained. There-
fore if you analyse the measure of support that has been accorded to the
Bill, it seems to me to dwindle into proportions which reduce it to the vanish-
ing point. The arguments which we have urged against the Bill and the
principles of the Bill remain unanswered, and to me they seem unassailable, and
ﬁereﬁ%iﬂ once again, 8ir, I desire to record my protest.against the prinoiple of

a 1]l ”

The Hoa’ble IMr. Kenrick:—“Sir, wo have listened iith
interest, and possib'y with some amazement, to those who oppose this Bill.
After the statement of principles and objects of the Bill by the Hon'ble
the Member in charge, it is difficult to understand how any one who
sincerely desires to serve the interests of orler can find any argument against
this measure. Personally, I have listened with caro, but I confess without
success, to discover any objection raised which might prove unapswerable.
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Such objections as have emerged from the lips of the various speakers who
have opposed tic Bill I will endeavour to face and to answer. Of course it is
obvyious that this measure certainly demands full and careful consideration, calm
discussion, and I will add plain speaking. I would therefore ask the Council to
consider with me calmly and if possible, judicially, the facts justifying the Bill,
the principles underlying the proposed legislation, and, lastly, whether thero is
any real substance in any of the objections raised by tho opponents of the
measure. Now, in a word, the justification of this menasure is the absenco of t!:le
English Jaw of conspiracy from the Indian Penal Code. On the one hand, its
absence has been found to be a defect in coping with organized crime of a
serious character in this country. On the other hand, the common law of
conspiracy in England has been proved by actual exferience of more than two
centuries to be of the utmost value and benefit to the State and to the public;
for I would ‘ask you to recollect that the interests of the Government and of the
people are coincident in the prosecution and suppression of crime.

“Now whether, as seems probable, this branch of the Oommon Law of
England relating to conspiracy was potentially available in the Presidency-
towns before Lord Macaulay’s Penal Oode of 1860 I do not think we need sto
to consider. It probably was a branch of the Common Law potentially avail-
able in the Presidency-towns. But, as I said, we need not specially consider
it, for what we have to face and consider are the facts and the needs of the
present day. Now to start with some clear conception of this Bill. I assume
that every Member here, even the most virulent opponent of the Bill, will
accept it as an axiom that it is the imperative duty of Government—of every
civilised Government—to protect to the utmost of its ability the liberty of the
subject by the suppression of organised crimes, whether crimes of violence or
grimes against property. That such organised crimes unhappily are only too
prevalent in this countlt:{ at the present time, and that they are increasing
rather than diminishi o columns of the daily Press make notorious. Take,
for instance, the appalling number and frequency of dacoities, carefully organ-
ised gang robberies in Bengal. It is a matter of common knowledge, and it is
& matter to be deplored every one. Now consider what this means: each
pne of these many dacoities, to take this illustration alone, involves deliberate
organisation, planning, plotting, agreement, combination, confederation, conspi-
racy. Yet the Hon'ble Member who first opposad this Bill said: ‘I fail to
find any evidence of dangerous conspiracies’ He has only got to study the

‘columns of the Press and Ee will find weekly, if not daily, accounts of the
most atrocious and disastrous c¢rimes in various parts of Bengal, every one of
‘which involves agreement and conspiracy. Strange, indeed, it is, or so it appears
to me, that the Indian Penal Code provides no means for the prosecution of such
‘crime while it is in the stage of conspiracy. Yet, obviously, it is to the advantage
of the community that an agreement or conspiracy to commit such crimes
‘should be capable of being prosecuted at the earliest stage before, if possible, it
has culminated in actial preparation or attempt. Remarkable indeed it seems,
in the face ‘of frequent and systematic crimes which are the outcome of com-
bination and agréement, that conspiracy, as a substantive offence, finds no place

_in the criminal law of. India. | . _ '
¢ i * It being conceded that the welfare of the people, as well as of the Govern:

“ment, involves the preservation of drder and the suppression of crime, it neces-

“:garily follows that to afford this protection, the State must be armed with an
'ade%iaw Penal Code. Now, I would remind Hon'ble Members here that in
England the Common Law, in particular the Common Law of Conspiracy, has
“been amplified from time to time by iilut:lici.sul interpretation so as to meet new
conditions and exigencies. On the other hand, in India the Codes, as you are all
‘aware, can only be adapted to expanding conditions, or novel or developing
conditions of society by lvgislation. Ptuis for this reason that the Government

. propose to amend the Penal Code by the inclusion of a modified form of the

lish Common Law of Conspiracy. I say a modified form because there are
in respects‘in which the provisions fall short of the Common Law of

.Conspiracy. I ask the Council to recollect that this is no mere experimental
legislation. It is & yaluable branch of our Common Law. It has been formed



ORIMINAL LAW AMENDMENT. 825
[ 6rE MARcH, 1913.] [2r. Kenvick; President)

in England by the wisdow of centuries, and it has long stood the actual test of
experionce, s0 that this cannot be stigmatisod as experimental or tentative
legislation. And after centuries of experience in no way has it been found in
England to be subversive of the liberty of the subject, which, indeed, it, as the
rest of the criminal law, is designed to protect.

“Approaching this matter with any understan ding of it and with fome sense
of proportion, it must be realised that this Bill merely introduces a branch of
criminal Jaw which has Jong figured in what is admittedly the most enlightened
* and humane juridical system uﬁxich the world has ever seen, a system wlich it js
scarcely necessary for me to remind you all is characterised by 1ts vindication of,
and regard for popular rights. Yet this Bill it is which has raised an opposition
of more or less impassioned oratory and protest. It has ovoked apprehension—
or expressions of apprehension—as to the safety and liberty of the subject in
this country if it passes into law. It has been described by a leading journal of
Bengal in its issue of the 1st of this month—a jﬁmrnn], I believe, not altogether
unassooiated with a certain Hon’ble Member who has opposed this Bill to-day—
as ‘an additional weapon in the armoury of repressive measures.” An addi-
tional weapon in the armoury of repressive measures! And if the speeches
of some Hon'ble Members here to-day have any meaning, not only do they
ask the Council to regard this as a repressive measure, but they ask us to
consider it as an oppressive measure.
“ Well, if it be repressive to prohibit seditious conspiracy against the Crown
“and other criminal conspiracies against the subjects of the Crown, then this
may be described as 8 repressive measure. It is repressive of crime. Only in
that sense can it be described as repressive, only in that just and proper sense,
and in no sense, with any regard to propriety, can it be described as oppressive.

“The article to which I have just referred asserts that ¢ the mischief-makers
will not be fouched,’—and I make reference to this artiocle because it may be
taken to represent the views of a section of the Press, and presumably the views
of a certain seotion of the publio, and certaiffly it also corystallizes the views
which have been again expressed here by the Hon’ble Mr. 8. N. Banerjee. The
article says that ¢ the mischief-makers will not be touched’ and adds, some-
what to the defriment of its argument, that ‘the arm of the law has seldom
been long enough to reach them.’ Burely if that be so, it demonstrates the
need for legislation. I accept the phrase that ¢ the arm of the law has not been
long enough to reach them.” Then surely it isincumbent on a wise Government
to extend that arm of the law so that it s{all be able to reach them effectively.

“There is only one other matter in that article that I waa going to mention.
The article continues, -*it will be the innocent, the Peaceful, the loyal citizen
who will feel that he is not trusted’ Now that is a sample of the mental
pabulum on which the people are fed.”

The President :—* Order, order, I must 'ask the Hon'ble Member
to address himself to the remarks made in this house and not to the remarks

made in a newspaper.”

The Hon’ble Mr. Kenrick :—* Certainly, Bir, I bow to your ruling,
but I was putting this forward as an expression of opinion on the Bill from &
certain section of the Press as representing the views of a section of the public.
It was for that reason I venture&) to refer to these remarks, but I on merely
with this observation; I would remind those who oppose the Bill tga:tﬂ the liberty
of the subject can best be protected, and, indeed, can only be protected by an
adequate Criminal Code.

“ Now let us consider the arguments that have been adduced here against
this Bill. The main objection urged,as I understand, is that the existing law
is sufficient and that a law of conspiracy is unnecessary in India. Secondly, it
is said that the law of conspiracy is unsuitable to India; and, thirdly, we have
had the old argument as to the 1mll:erfection of the Police in India, or the subor.
dinate police. Now, apart from the coEent facts of recent history, the first two
objections are directly refuted by the views of Bir James Stephen. That
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;enminenf English judge and jurist, who was Law Member of the Council, had,

of course, personal experience of India. Now.if you turn to the third volume
of his ‘History of the Criminal Law," you will see that he 1ofeis to the Indian
‘Penal Code and he discusses it with all that breadth of knowlelge for which he
was distinguished. He says this in regard to the Code: ‘The Indian Penal Code
may he described as the criminal Jaw of England freed fromu all techniealities
and superfluities systematically nrranged aad modified in somo few purticulars—
and they are surprisingly few—to suit the circumstances of British India,’ and
he points out this in regard to tlie particular matter which we have now got
uncler discussion. He points out that *a mere conspiracy to wage war was not
an offence under the Code unless some act or illegal omission was done in
pwsuance of it’ He mentions that an Act amending the Code was passed
when he was Law Member which asserted in the Code the substance of the
English Treason I'elony Act, and he adds significantly, ‘it was found to be

. required by circumstances” Well that, at any rate, would be a complete

answer to the argument of one of the Hon'ble Members that this Criminal Code

-, should be accepted as-a wholo as itis without amendment. Tho section to

¢ which Bir James Stephen referred was of cowrse section 121A, which embodied
* the offence of conspiracy to wa

Fe war agaiust the Crown, or attempts to commit
that offence. Now that, namely, conspiracy to wage war against the Crown, is
the only offence of conspiracy under the Code. There have heen, as wo are all

aware, in recent years successful prosecutions under that particular section ;
. but the section has been found not to go far enongh. Conspiracics to commit

offences or to do acts Erejmliciu.l to the State or to the public, or to individuals,
are left untouched by the Code. ‘With regard to this Bir James Stephen

", observed :—*The law relating to riots and unlawiul assemblies is very full and

- “olaborate, but it is remarkable that the Penal Code contained mo provision at

all as to seditious offences not involving an absolute breach of the peace. It says

* nothing of seditions words, seditious lihtﬁs, seditious conspiracies, or secret societies,’

e

and he continues that ‘ theadditions made in 1870 provided to » certain exteirt

- for the punishment of such bfferfces, but they did so very imperfectly.’ These aro

the s of Bir James Stephen, that the additions of 1870, that is section 121 A
of the Code constituting the offence of conspiracy to wage war against the
Crown are not sufficient. That is the Code is admirabie so fal as it goes, but

. the legislation is imperfect.  Well, I submit with confidence that a defect, «and

such a defect, of the Indian Penal Code, pointed out by a jurist of such
eminence as Bir.James Stephen would alone justify the amending legislation .

. which is at present before this Couneil.

no : ] N
“Elsewhere in that same ¢ History of Criminal Law’ Sir James Stephen

. makes this obsérvation.. He says: ‘In the present day tho law of seditious

+ conspiracy is of gredter practical importance than the law of seditious libel.

won LAl e

Political combinations are so common, and may become so powerful, that it
seems necessary that a serious counterpoise should be provided to the exorbitant
influence which, in_ particular circumstances, they are capable of exercising.’.
Although he points that out, that the law of seditious conspiracy is of greater '
ractical importance than other branches of the law, we have in the Indian'
Penal Code no blement of the law of seditious conspiracy other than the tina; ;

- offence . of conﬁ;l)ira,cyito wage war against the Crown: Any combination:of; -
-.oircumstances fa

. every possible isense offences against the State, ave not 5o by law at present in’

ling short of that extreme act hut which, nevetheless, are fin’

" India. And when he says, as I just told you, that political combinations are. s0

common and may become so powerful that it scems necessary that a serious
"counterpoise should be provided to the exorbitant influence which, in present
circumstances, they are capable of cxercising, I say that that advice is'as

. - ) ’ '
. applicable in India as it isin England, if, indeed, local conditions do not indicate
".an even grenter need here for such a counterpoise. Notwithstanding that there
*.is no law of seditious conspiracy in India, with the sole exception of section 121A
© relating to waging war against the Crown. A

“In England, the application of the law of conspiracy to political and :sédi-

- tious offences dates from the 18th century. It was oclaborately discussed: and

enunci_ated by the House of Lords in an important case, O’Connel’s Case in 1844
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when Ohief Justice Tindal delivered the opinion of the whole of the Judges of
England beforc the House of Lords. In that case it was definitely laid down by
the House of Lords that the crime of conspivacy is complete if two or more agree
to commit an illegal thing, that is a wronglul act not necessarily amounting to o
crime, and if there is seditious intention, the offence is that of seditious
conspiracy.

“In that cgse to which 1 wm referring the accused were charged, among
other matters, with conspiracy with tho intent to raise discontent anh
disaffection among the subjects of the Crown, and to stir up hatred and ill-will
arnong various classes of Her Majesty's subjects. Under the existing law in
India such an offence would escape prosecution.’

. “ Passing now from the law of seditious conspiracy—-1 have only sketched

it as shortly as possible to show the points on u'lllich the Euglish law is morc
cffeotive in dealing with organised crime than the law here in India—1I desire
to emphasise the fact that the utility of the Bill which we are now oconsidering
is by no means confined to what in India ave termed politicul offences. That
law of seditious conspiracy will certainly be introduced by this measure, but
it has a far wider range of utility, and probably few, if uny, here aro awarc
of the practicul utility, the practical value of the English law of conspiracy in
its a.%plication. to various classes of crime. It rauges, us I have said, over
the whole field of criminal law. Conspiracy to commit a crime, under the
English law, is in some sense analogous to an attempted crime, but there is
this distinction, that the offence of conspiracy is complete when the agreement
of two or more conspirators is formed, as the agreement to commit the erime,
snd before any attempt to commit the crime is actunlly made, before even any
preparation is made to comnmit the erime which is the object of the conspiracy.
And to mi reflecting individual it is apparent that this should be so. tin
o right and properly constituted system of law the agreement with intention
to commit an offenoce, if demonstrated and proved f; the evidence which is
required in the Courts, should constitutc an offence which is capable of being
prosecuted and punished, no one can doubt. To realise the full value of the
common law as to conspiracy involves of course o fumiliarity not only with the
English text-books upon criminal and constitutional law, but also a familiarity
with the practice in Bnglish Assize Courts and other criminal cowrts in England.
But to demonstrate the utility of the proposed legislation it is only necessay
for me to mention the more important instances of the application of the law
in the English Courts.

“ A conspiracy to commit any crime, that is, an offence punishable by law
is a substantive offence punishable like any other misdemeanour at common,
law, with a maximum of two years’ imprisonment. There you immediately get
a distinotion between the Bill which iii the ordinary course provides merely &
maximum of six months’ imprisonment for other than specific classes of 'con-
spiracy, and the English common law, which imyposes a penalty of two years.

re are some classes of offences, the offence of conspiracy to commit murder,
punishable by ten years' penal servitude, and yet, asthe Hon’ble Member in
putting this Bill before the Council pointed out, there is no similar provision in-
the Indian law whatever. It will fall within the Indian law and will constitute’
a substantive offence so soon as this Bill is passed. : -

“ Passing from the fiist class of conspiracy which 1 have referred to the.
conspiracy to commit any crime which constitutes in itself a substantive
offence, another class of case the prosccution of which is perfectly familiar in.
Assizes in England, is the case of conspiracies to cheat and defraud. Instances
of this would be the agreement of two or more persons to defraud the public.
or to defraud any person or auny class of persons. Within quite recent years.
this branch of the faw has heen before the Cowrts in two or three very important .
prosecutions—important in the public interest—namely, the prosecution of cei-.
tain Poor Law Guardians for conspiricy to defraud the rate-payers. Thesc
prosecutions, which were of the most vital nuportance in (he interests ol .public..
morality, would not have been pussible in this country.  They now, under the”

-
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Bill which is before this Council, could be proseouted if we had the same crime

in this country, and it might of course ocour that a combination of persons.
might agree to defraud the rate-payers. That is only an illustration. Other,
instances ol a conspiracy to defraud would be afforded by conspiracy to obtain

money bg' false pretences, conspiracy by the promoters of a comp:mi to cheat and
defraud by false pretences those persons who might buy shares in the company,
and 50 on. Now none of these offences--the subject is such that I could give
you any number of illustrations, but I refrain fiom doing so because one is
anxious to make the points as shoit as possible—none of these offences can be
prosecuted under the present law, unless, indeed, they come within the law of
abetment, or, in other words, unless there is some act which it can be proved
has been done in pursuance of the conspiracy. However clear the ovidence
which is available to demonstrate the fact that the conspiracy exists, it could
not be prosecuted.

“ Another very important.branch of the law of conspiracy is that dealing
with conspiracies which are comprised under the head of conspiracy to defea
justice. This comprises conspiracy to do anything to obstruct, prevent, pervert
or defeat the cause of justice, such as agreement to pervert the cause of justice
‘by perjury ; an agreement by two or more individuals, or conspiracy to accuse

- any person falsely of any crime, or to prevent witnesses from giving evidence
" in the cause of justice ; all these come into the same category. They would
" seem obviously to be matters which should be offences under any Penal Code sv
" as to be capable of being prosecuted. They are not so here.

~ * Conspiraoy in restraint ,of trade forms another class. This consists of
i any agreement between two or more persons to do or procure to be done any
i unlawful act in restraint of trade. Tgiu, however, is subject to special con-
; siderations whioch I do not propose to discuss &t this stage.

t ! «Now the last class of copspiracy to which I want to draw the attention of
! Hon'ble Members is the conspiracy to injure individuals by wrongful acts
i not amounting to crime. Thus conspiracy to injure, coerce or molest an
i individual, or to prevent him from carrying on busines: is indictable. If two
! or,three agree among themselves to inflict mjm;ﬁ, or to procure injury to be
- inflicted, upon a third }mr?. that in the English law is a cons iracty ; but it is
. not & conspn-n.cz capable of being prosecuted here. That branch of the law of
* conspiracy has been considered in very ‘important cases in England, but I do
; :llmink it is necessary for me to weary the Council by referring to them in

- “It was accopted as recently as 1881 in the case of the Queen versus Parnell
* and others that it was a criminal conspiracy where two or more persons agree
‘ among themselves to injure, coerce or molest an individual in such circumstan-
: ces that an injury done by any one of those means would not be a crime, but
. would be simply an'injury not amounting to crime. I refer to this because it
t will require a little explanation for the Council to appreciate it. A wrong in-
! flicted by a combination of persons assumes a formidable and aggravated character,
" because though you may . assert your.rifghts against one individual you cannot
L defend your rights against a number.of persons who combine to inflict a wrong,
{7upon you. In the case to which I have referred, following earlier decisions o
: the House of Lords; it was considered that even a lawful act carried out by
unlawful means—that is to say, where two or more persons agree to effectuate
. their objeot by unlawful means—is conspiracy. As this forms a branch
, of tholaw as introduced Ly the Bill before Council it might Le desirable
" to give an illustration of what is really meant by it. The common illustra-
tion is this: supposing an individual has a right to certain property, and
. two or wmore persons agree to support that right. Their action is so far
" E)r'oppr. But if ‘these individuals are willing to support him—uagree .
to support him—by unlawful means, as by tho production of fabricated
‘evidence, then thére is ‘an indictable conspiracy. Now that concludes
my ' very brief review of the various classes of crimo which are prosecuted :
in English Oourts under the head of conspiracy. The very variety of the
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subject-matter of prosecutions shows the utility of the law in England. As
I have alrcady pointed out, in none of these cases can a prosecution be
instituted under the existing lauw of this country. The absence of an

means of prosccution for such n Jurge variety of offences coustitutes undoubted-
ly a great delect in the otherwise admirablo Penal Code of this country, and the
proposed legislation will do nothing more than remove that delect. ''he effect
of it, ns you have heard, will be to bring the law of conspiracy in India into
line with the English law in some iespects, though cven .when this Bill
has been pnssed the law in India will be less stringent than the law in
England.

“T want to refer to certain arguments which have been used against this
measure. Oune Hon'ble Member raised the point as to the imperfection of
the police here in India. Well, it may be that tle sulordinate police here
ave still below the standard of efficicucy and integrity which has been attained
in the West. Assuming that to be so, is that any sonnd reason why the
‘substantivo criminal law of the conntry should not he improved ? And I
would remind you that the danger of false charges, if there is any danger, is
no gicater than under any other piovision of the Indian Peual Code. No
legislation can remove aitogether the possibility of corrupt action by un-
scrupulous individuals. The exisling Jaw of abetment which alieady obtains
under the Indiau Peual Code wounld facilitate to the same extent as the proposed
law of conspiracy any unscrupulous action. Thén, us to sanction. I'bere seems
to be some misundeistanding as to the prosecution of an offcnce of conspiracy,
and, indeed, I think it was said by the Hon'ble Mr. Jiunah that in England

rosecutions in 1espect of conspiracy against the Government can 0115} be
1nstituted by the Altorney-General. I {hink I am right in mz 1ecollection
of what he said as to that. Now that proceeds upon a mwisunderstanding—
a very pavdouable misapprehe‘usiou the Jaw of England. It is per-
fectly true that in England the Attorney-General ex-qfficio bas the right
of instituting prosecutions and in a peculiar way—that is, by filing a eriminal
information, which is a means of pulting a man upon trial for certain offences,
including the said offeuce of conspiracy, or indeed any misdemeanour at com-
mon law, withdut adopting the ordinary course of indictment, under which the
individual before he comes for {rial must be sent for trial on an indictment
found by a Grand Jury. 8o the Hon’ble Mr. Jinnah in saying {hat in England
conspiracy prosecutions can only be instiiuted by the Attorney-General 1s not
correct. The real explanation is that conspiracy proscoutions may be, and,
indeed are, instituted on indictment in the ordinary way, but in the case of
common Jaw conspiracies the Attorney-General has the additional power by
ex-officio information of pulting & man upon trial without being indicted
at all. r
“ With regard to the suggested safegnard put forward, I think also by the
Hon'ble Mr. Jinnah, that it would be desirable that there should be a sanction
by the Government, I have only got to point this out, that in the case of any
prosecution for conspiracy under section 121 (A) the sanction of the Govern-
ment is already required under another section of the Code as antecedent to
prosecution for that class of conspiracy.

“ Another suggestion made by the Hon'ble Mr. Jinnah was that two persons
only should not be regarded as heing capable of the offence of conspiracy, but
that fire—he suggested the number five—should be substituted for two.  Well,
to put in five as an avbitrary number in place of the definition of the common
law of England would be an entire innovation, and an unjustifiable innova-
tion. It would undoubtedly have the effect in certain cases of defeating the
very object of this measure, i ¢., the introduction of the ordinary common law
of conspiracy under which any two or more individuals who cone to & common
agreement as to the commission of a crime arc capable of being prosecuted as
conspirators. - :

“There is one other point which I think is rather a matter to be dealt with
when the Bill arrives before the Sclect Committee, as I have no doubt it will,

-,
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and that is, the suggestion made also by the Hon'ble Mr. Jinnah, regarding.
the law of evidence in conspiracy cases. 1 could expliin the matter here, but
I think it would be taking np the time of the Couneil, and I think it would be
more properly dealt within Select Committeo than here. Ilo reforrod to the
well-known section 10 of the Indian Evidence - Act, which provides for
. particular rules of evidenco in conspiracy cases.

“8peaking popularly, tho cffect of this scolion of the Evidence Act is
to introduce into India tiua English law of evidence applioable to any cases
of conspiracy, in other words, again speaking popularly, it makes admissible in
ocases of conspiracy evidence that would not be admitted in ordinary cases;
that is to say, the acts, doings or words of any one of the conspirators in
relation to the subject-matter of the conspiracy. The English Jaw and the
Indian law ave rendered closely similar by section 10 of the Evidence
“Act.  There is, however, a slight difference betweon the two which T need
not trouble the  Council with. All Ican say is that at present, as regards
:section 10 which the Hon'ble Mr. Jinnuh suggested might requiie alteration,
. I venture to think he has overlooked the fact that in the prosecution of cases
,under section 121 (A) in the case of cousPiracy to wage war against the
Or.wn, that section has been and is of nse. 'This matter of the law of evidence
‘under scotion 10 is one which would be more properly dealt with in Select
. Committee.

_ “Well, Sir, I will advert to the fear expressed by the Hon'ble Member
“in opposition to the Bill that this addition to the Penal Code will prejudiciall
. affect the liberties of the subject. I venturo to think that if the subject 1s
.approached with a serious conception, it will he seen that on the contrary this
} measure will tend, far from curtmlinf or infringing the liberty of the sub ject,
{ to protect them iu the best sense. It will facilitute the prosecution of cases of
t organised crime which at present ave beyond the reach of the law in India. To
'+ say that alone, should be sufficient to justify this legislation, which, if adminis-
j tered in accordance with British iudioial traditions, I have no hesitation in say-
;ing will be of undoubted benefit to the community. For these rcasons, Bir,
" I have every confidence in asking the Council to send this Bill to Select Oom-
* mittee and ultimately to pass it.”
. The Hon’ble Mr. Syed Ali Imam :—*“8ir, the lucidity with
which the princi¥le. of the ‘Bill' that is before the Council has been dis-
-~ cussed and put forward by the Hon'hle the Home Member is sufficient
in itself for me not to have taken any part whatsoever in the debate
* to-day. Since those principles were put forward, Hon’ble Members have fur-
ther considered the law of conspiracy and distinguished that law as it exists
in India from the one that exists in England. TUnder these circumstances,
- and at this late hour, I do not propose in addressing the Council to take up the
"Yine that aims at an exhaustive and elaborale criticism on the law of con-
_spiracy. I refrain from doing so because it is possible that hereafter I may have
" to plase in a concise form before the Council such aspeots of the law of conspiracy
. a8 may conceivably be left obscure even after the Report of the Select Committee
- has been Eresente here, should the motion that is before the Council be accept-
_od. In the circumstances, I will very shortly confine myself to a very few
observations upon this important Bill. The first and foremost thing to consider
is, that any reference that has been made to the English law and any argument
that has becn. advanced on the consideration that the law of England is now in
some form or another being introduced into India are not put forward under the
lea that because it is the English law therefore its acceptance by the Indian
})egislature is a matter of necessity or of obligation. The Hon’ble My,
Vijiaragavarchariar opposite put forward with some warmth his argument when
he referred to certain things that he thonght were given on the plea that they
were in England and that other things were withheld without tEe same plea
receiving any consideration. The Hon'ble Member in his address snggested that
because it was the law in England, therefore it should be forced upon usis
not a good reason  But the reference to English jurisprudence is intended to



CRIMINAL LAW AMENDMENT. 331
(2. Syed Al ITmam.) [6ra Marcu, 1913.]

sorve Only one purpose, and that purpose is that the Bill as put forward before
this Council is sumethiog that is not unfamiliar, o law which is not novel
The proposition as advanced is not an invitation to the Council to take a leap
into the unknown. What is wrgedis {hat a law similar to this is in existence.
elsewhere, and that, as a matter of fact, it has worked well in another country,
the sole ohject of the suggestion that the Bill is finmed considerably upon the
ﬂl‘inciples of the English law of conspiracy lies in the consideration that this law
as been cnforced with advantage in a great and civilized ocouutry. The next
}aoint to which 1 would like to allude very briefly isthat the expansion of the
aw of conspiracy, as at present contained in the Indian Penal Code, is in no way
a departmre as has been apprehended from the principles of a Code which is the
handiwork of one of the greatest lawyers of the world and a great genius. My
submission before the Council is that the Bill cannot for a moment be regarded
- .a8 a reflection on or as if it were bringing to light any unconscious omission in
the handling of the law of conspiracy DLy such an illustrious lawyer aund
statesman as Macaulay, one whom I rovere as a great predecessor of mine
in the office that I have the honour to hold. But what is suggested
and what is placed before the Council for consideration is that whatever may
have been the reasons for his not having transplanted in India in itsentirety the
law of conspiracy as it existel in his days in England, the time has or
has not come to consider and see whether that im\' may or may not largely bo
applied to India now in order to cover certain new conditions. The law of
conspiracy that the Government proposes to introduce by this Bill, as has been
said already, is not exactly on the lines on which the law exists in Eng-
lémd; iit is in a much modified form that the Bill has placed it before the

ouncil.

“If the object of an agreement between two or more persons is the
commission of an offence mentioned in section 121-A of the Indian Penal Code
the existing law is common to both the countries. The Bill provides for
no change so far as that goes. It ounly aims at carrying the same principle
a little further by applying it to all offences. Their agreement to commit a
crime would therefore become a criminal conspiracy, but the Bill takes leave
of the English law whean it deals with cases where the object or the ineans to
effect that objrct is or are only a civil wrong. Here unlike the English
law the Bill imposes the condition of an overt aot or illegal owmission. This is
a very important reservation which has been made with some purpose.

“What is that purpose? The purpose is no more than that the law
that we make for India should apply to Indian conditions, otherwisc a
wholesale importation of the English law might have been effected, and
that would have been easy. But those who have the responsibility to
legislate have realised that cach ocountry has got its own  conditions, and
the law of that country must have a_strong correlation to those conditions.
Therefore, at the time that the Indian Penal Code was originally frame-'.d
this law was not in existence, and since then, whenlater on, the amendment in
the form of section 121 (a) took place, the requirements of the country presented
no such difficulties as at preseat, and so only that which was absolutely
r-cessary was done. There was no departure in 1871 no more than there
would be a departure to-day if this Bill is accepted and passed by the Council.
The whole question therefore is, is or is not there a demand for legislation P
As to that I am very glad to find that the Hon’ble Mr. Jinuah, who certainly
was perfectly right 1n claiming to represent young educated Indians and who
to my knowledge has always been absolutely frauk in his eriticism and ever
bold, has in the Council without the slightest hesitation asserted that he ('lptfa
feel that the principle of this Bill is a perfectly valid aud correct one. Why
does hesay so? He says so, because he feels that in India at present law and
order that we ave all bound to uphold stand in danger of disturbance.

* This legislation therefore is a measuve that will give us strength to over-
come the difficulties presented by the present situation. Arm the Government
with the ndcessary power und wmake it possible that we might thus mect
them squarelv. The Ion’ble Mr. Jinnah in this connection made certain
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suggestions and, I am glad to find  those suggestions were not at all such
as touched any of the principles of the Bill. As a mafter of fact, I find
that the Council in tho various speeches that have been made by Hou'hle Mem-.
bers, so far as the principle of the Bill is concerned, is praclically agreed.
Buggestions have come from one quarter or another in regard {o details only.
Excepting the Hon’blo Mr. Vijiaraghavachmiiar who totally refusod to accept
‘the principle of the Bill and the Hon’ble Babu Swendra Nath Banerji, as
far as I can sce, there is a sense of agreement as to the principle of this Bill.
Now in this expanded Council, we have got Hon’ble Mewmbers who represent
very large constituencies, and it scems to me that any indication on their
patt of a disposition to accept the principle of the Bill is a fair criterion by
which to judge and say that there is somcthing wrong in the country, and that
that wrong must be removed in the intorest of the safety and the prosperity
of India. 'Pherefore, it seoms to me that it is not at all too much to say that
hore is a Bill which really is not at all a departure from any principle of law ;
it is a Bill to meet the unfortunate circumstances of the country, and as such
has got a fair claim on the acceptance of the Council.

“I will not at all refer at present to any of those matteis that have been
wrged regarding some details,, such as subjecting prosccutions to previous
sanction, the territorial application of the new law ﬂll({ its place on the Statute-
book only for a time. ese are all matters that may be fairly considered in
Seclect Committee, and, as Chairman of the Select Committee, all I can say
is that any proposals that are made in that Committee will receive at my hands
and I have not the least doubt also at the hands of .the IIon’ble BAlembers who
will sit in that Committee the fullest and most careful consideration.

.. “ Before I close my observations, I should just like to mention something
about this Belect Committee that was said by my Hon'ble friend, Rai Bita
Nath Roy Bahadur. Probably it was a mistake or perhaps the Hon’ble Mem-
her did not look into the Agenda. We have done our very best to give non-
official lawyers representation on that Committee. The Hon’ble Member will
observe that my Hon'ble friend Pandit Madan Mohan Malaviya, who is a lawyer
of repute and long standinﬁ, will be on that Committee. My Hon'ble friend
will also see that the Hon'ble Mr. Dass, whe is himseif a lawyer of consi-
derable experience, will also be on that Committee. And when the Hon'ble
Member said that there was no Indian lawyer at all on that Committee, I .
began rather to wonder whether the Ohairman of that Committee could claim
.toaia a lawyer. Theréfore, it seems to me that, taking the Bill as it stands!
there is nothing in it which is repugnant on principle, and so far as the Bolect |
Committee goes, there is not much to' discourage us. It is perhaps a difficult ;
measure, perhaps it is & measwre that may ot first sight appear to have the .
terrors of the unknown. .But when you examine it carefully you see that it |
really promises to be'-of service to the country, and that its principle is|
gound. I submit, Sir, that the Bill deserves the support of the Council. i

: |
~ . “'With these observations, and a.bst-ainjn-g[ absolutely from embarking upon .
any disquisition upon the law of conspiracy, I beg to support the motion.” i

i Sir Ragini&ld%craddock —“8iv, I do not desire to detain the %
Council long in summing up what has been said on both sides.” }

-+ In g0 far as the law is concerned my original speech iniroducing the Bill ;
contained a concise statement of it. To that additions have been made by the'
speeches of my Hon'ble Colleagues the Law Member and the Hon'ble the Advo-
cate General, and I do not want to touch on the law of the matter again, beyond !
saying that, to swn up, the position is that there is & gap in our criminal law. :
It is expedient to fill that gap, and we have the Euglish precedents to show .
how that gap should be filled. That the general principle of the Bill has found
acceptance with Hon'ble Members is shown from the very fact that, by a large "
majority, they have rejected an amendment even to postpone the Bill until it
could be oirculated. - By those votes they demonstrated as clearly as they could
their approval generally to the principle of the measure, although some of them
reaerve& a final opinion as to details. ~That was what I had invited them to do



CRIMINAL LAW AMENDMENT. 333
[ 6 Marcs, 1913.] [Sir Reginald Craddock.)

because I snid that details of drafting, details of safegumds and details of the
removal of anomalies that might avise, would all be carefully considered in
Seleot Committee. Consequently it may bo said that there are only two
Hon’ble Members in this Council who-are opposed to the Bill on principle.

“ Now it seems to me that there is a considerable fallacy underlying the main
grounds of their opposition. They put forward such pleas as this, that if the
law as we suggest it should be made, had existed for 50 years, can we prove that
these outrages would not have occurted ? No, Sir, I cannot prove that these
outrages would not have occurred, nor can any Hon'ble Member prove that;
because it is impossible for us to say what wonld have heen the effect on societ;
of the existence of a law which enables certain things to be punished ; it 15
impossiblo to sny what mitigating effect or what effect in reducing the amount of
crime such a provision of lnw would have had. But what I can say is that,
although thisrl)aw may not render any casicr the detection of conspirators, it will
certainly tond to the prevention of conspiracy, hecause it will enable conspirators,
when they are detected, to be punished when they cannot be punished now.
And I care not, 8ir, I care not to urge in this Council that the omission then
made in the’law was intentional or unintentional. It seems to me that that
matter is irrelevant. The point is whether that omission in tho law ought or
ought not to be corrected now. I do not wish to discuss any further the princi-

les of this law, or'to quote in support various dicta of eminent jurists and
judges which show and dwt‘alll on the importance of, making preparations for
crime criminal at as early a stage as possible if you wish to prevent it. There
are many dicta and many able treatises which explain the principles on which
this law 18 based.

“ I will now refer only to some of the side objections that have been taken
by the opponents of this Bill. It is said that our desire to pass this Bill
contravenes the solemn words of His Excellenc {1 the Viceroy in his speech at
the opening of the Oounecil in Delhi in which he indicated that, even after
the attempt made on his life, he was not going to deviate from the path of
progress which he had set before himself. But, Bir, the path of progress does
not connote any tenderness to orime or criminals, nor can the assimilation of the
Indian law to zhe law which prevails in England be regarded as any deviation
from the path of progress. Indeed no State can Il)rogress nlong tho path of peace
and prosperity whose tranquillity is liable to be disturbed for want of adequate
machinery to cope with those who conspire against society.

“The last objection taken was that this law will open the door to police
oppression. Inso far as there isa new offence created, power is given to
investigate thau offence and to take all necessary action for the prosecution of
the offenders, but the Bill crentes no special procedure ; it bestows no drastic
powers, which are not to be found in the Code of Criminal Procedure in the
ocase of cognisable offences.  Counspiracy by this Bill is merely put on the same
plane as abetment, and objections which might be based on the powers of tho

olice to investigate conspiracy would be equally applicablo in the case of the
Faw of abetment. That s to say, if we put it in the shape of an example, if
under the existing law A instigates B to murder O, the polico have the power to
search his house, arrest him, investigate the case and so on, even if B had
never murdered O ; butif A and 13 conspire to murder O, them, under the
present law, the police would not have had these powers ; but under the law
nov;liproposed they will. It secms to me entiiely absurd to suggest that this
small change, important in its results, but small in the matter of the powers
that it gives, is going to upset society in any way or increase appreciably tho
dangers of misuse of Taw which is possible under any system of criminal pro-
cedure.

“If the argument that crime should not he punished because charges may
be falsely laid were to prevail against the henefits to socicty from the punish-
ment of crime, why then the vast majority of offences which wre defined in the
Penal Code would have to be expunged from' the Statute-hook and there would
be an end of law and order throughout the land.
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“ Mr. Vijiaraghavachariar took up a point aund elaborated it with some
detail, that while wo wero unxious to take a law from England in ordor to.
‘knock thom down,’ in other respects we denicd to this country the benefits
of the English law. Well Sir, I donot know how this law wants to ¢ knock,
them down. 1t does not want to knock down law-abiding persons like the
Hon’ble Member, or any law-abiding person’ in this country. What
it is uimed at is conspirators, and to ¢ knock down' conspirators ought to bo
considered a favour and a henefit by all those who desire the protection of the
law and the peace of society.

“ It has been finally said by the Hon’ble Mr. Surendra Nath Banerji that
this is the sort of measure that creates mistrust. 'Well, 8ir, I do not know what
kind of mistrust ho is referring to. Does he wish us fo conciliate conspirators
by putting trust in them in the vain hope that they will abandon their designs,
or does he wish us to conciliate tho law-abiding gencrally by allowing conspir-
ators to prey on society for g little longer ? 1t seems tome, Biv, that the surest
way for the Government to win the trust of the people is to convince the
people that they will be protected from the lawless in the excroise of their
rights.  And it seems to me that the best way in which the law-abiding
con win the trust of Government is to show Government that they will
support it in its measures against the lawless. There is one kind ol trust
which I for one do not want to encourage, onc kind of trust which ought {o be
rudely shaken, and that is the trustfulness of the criminal that, owing to the
-'mkness of the Government, its long arm cannot reach far emough to catch

“8ir, I have nothing more to add to all that has been said by Hon'ble
Members on the subject of this Bill. It has been most gratifying to find the
Sugport. that the Oouncil generally have given to the principle of this measure,
%n I have only to ask you, Sir, thag the question may now be put to the
"Counc:1." '

The motion was put and agreed to.

e mga s

THE 'WH].T-E _P_HfOSPHOR'US'MA’J.‘OHES PROHIBITION BILL.

. The Hon'ble Mr. Clark :—“Sir, I move that the Report of
the Select OQommittee on the Bill to prohibit the importation, manufacture
and sale of matches made with white phosphorus be taken into consideration. |
.. “No amendments of any importance have been made in the Bill during its
.;passage through’Committee. Council will remember that when I introduced
“'the Bill, the ]fon'ble 8ir Charles Armstrong asked that the dates on which it
was to come into pperation should be postponed for another twelve months on the
ground that the understanding arrived at last year had not been fully appre-
ciated by merchants:and that contracts had been entered into ahead ifor a
,considerable period. ;The Hon’ble Member was unfortunately unable to be
.present at the meetings of the Committee in order to make good his case ; but
- I had a letter addressed to the Bombay Chamber of Commerce pointing out
that Government could not properly depart from last year's understandin;
“unless a very strong ‘oase were made out, and suggesting that they shoul
supply us with much fuller and more specific information on the subject. The
reply which we received cannot be said to have been conclusive, and, in these
circumstances, I scarcely felt justified in asking the Committee to alter the
dates of the Bil], and the Committee unanimously agreed that no further post-
ponement should be given.”

The motion was put and agreed to. .
The Hon’ble Mr. Clark :—“I beg to move, Sir, that the Bill

to prohibit the importation, manufacture and salo of matches made with white
phosphorus, as amended, be passed. ”’

The motion was put and agreed to.
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THE MUSSALMAN WAKF VALIDATING BILL.

The Hon’ble Mr. Jinnah :—“8ir, I move that the Report of the
Belect Committee on the Bill to declave the rights of Mussalmans to make
settlements of property by way of wakf in favour of their families, children
and descendants, be taken into consideration.

“ In moving this, 8ir, I have only got to deal with a very few points, and all
that I have to say is with regard to the objections that have been raised by the
different provincos, partioularly the High Oourt Judges, the District Judges and
non-Mussalman opinion. The one objeotion which has been urged against the
Bill is the question of public policy. Now, the answer to that, Sir, 1s a very
simple one, and as I have already explained in my speech when I iniroduced

_the Bill, what we have got to do is to administer {he Muhammadan law to tho
Mussalmans, and therefore to introduce the question of public policy which
is foreign to the Islamic jurisprudence, to my mind, is outside the question, and
there is no such thing as public policy of any kind, so far as Muhammadan
jurisprudence is concerned, to which the provisions of this Bill are in any way
oppoded. I therefore give that simple answer to that point.

“ Another point was that we must protect the creditors, and with regard to
that, as the Council knows, the Bill, as it was originally introduced, contained
certain clauses, which were intended to prevent fraud against creditors. Those
clauses, when they came tobe considered in Belect Committeo, we, on careful
consideration, found it very difficult to maintain without in sany way infringing
upon the personal law that governs the Mussalmans in this country.
being so, it was after very careful consideration, decided by the Belect Committee
unanimously that {he registration clauses should be dropped. But so far as this
point—and this is the second point and the only point really with which we are
concerned—and the criticisns are concerned, it seems to me, Sir, that the Mubham-
madan law, as it stands to-day, provides certain safeguards against fraud upon
creditors. The fraud upon creditors may be divided into two parts: first, a fraud
which may be practised when the wakf is created : so far -as that part of the
law is concerngd, there are safeguards, as I said already, in the Muhammadan
law. Then, with re to the frauds which may be practised upon the credi-
tors after the wakf Deen actually created, it seems to me that we have
got already the Registration Act, which lays down that every wakf that is
made in writing must be registered, and that notice by virtue of its being regis-
tered is a sufficient safeguarg to that extent. No doubt a Muhammadan may
may make an oral wakf, and in that case it may prejudice the creditor to a
certain extent. The answer to that is, that that is Mussalman law and you
cannot over-ride the Mussalman law. If you compel the Mussalman to make
wakf in writing and in no other manner, you aie, to that extent, over-1iding the
Mussalman law, and therefore I for ore am not prepared to accept any provi-
sion which is in any way likely to over-rule or affect the personal law of tho
‘Mussalmans. A man stands in a very serious position indced if he makes an
oral wakf when he comes to prove it in & Court of law, and therefore now-a-dag:s
people do not make oral wakfs. Thus, the apprehended fear is so very small,
whereas, in order to rectify that fear the danger of infringing upon the Mussal-
man Jaw is so great, and taking the two considerations the oune over-balances the
other to such an extent, that I felt that I could not possibly have that
provision.

_ “One word more, 8ir, and I have done; and that is this, —that my Hindu
friends must remember that although one of these provisions, viz, the last
provision which I have mentioned, the regulating of oral wakfs, is the only
danger, so far as I cansee. ith regard to that, my Hindu friends must also
understand this, that it affects the Mussalmans to a much greater extent, it
prejudices them to a much greater extent than it would tho creditors who
may haP]lJen to be Hindus; for this reason, that it will depreciate the Mussal-
man’s title to the property to o great extent. Therefore, remember, Sir, that
in not being able to accept this provision or this suggestion, viz., to prevent the
Mussalmans from making oral wakfs, the fear being very small, I am not ouly
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guided by this fact, that my Hindu friends will suffer, but the Mussalmans
will equally suffer: if not more thereforo, wo would certainly like il we
could possibly do it, to have thig provision in our own interest becaunse
otherwise it cortainly depreciales the title to moveable property so far as the
Mussalmans in this country are concernell. ‘Therefore m indu friends will,
I know, sympathiso with me that I am tied down by m {'mr to such an extent
that although to a certain extent that I am unable to alter it. And the posi-
tion of the Government is still more dificult because by their Charter they
have undertaken and pledged themseclves to administer the Muhammadan law
to the Mussalmans and the Hindu law to the Hindus, and therelore, these
]J{zing the difficulties in our way, we had eventually to abandon the registration
olauses.

“ With. these remarks I hope and am confident the Council will pass this
Bill unanimously. I will gzly ssy one word more, Sir, and that is this: I wish
on my own behalf and on bebalt of the Muhammadans of India to express our
sincere gratitude to His Excellency the Viceroy and his Govermment for the
manner in which they havo recoived and treated this Bill in this Council.

: “TIt has made us feel that the Government in this matter has acted as
if it was vur Government in every sense of the word. Their spirit, their feeling,
their help have enabled me to pilot this Bill through the Council. I trust the
Government will always make us feel that it is our Government, and if we
have got a reasonable complaint, a reasonable grievance to put before you
fairly and properly, you will meet us fairly and properly ; and I trust that
in other matters that may come hereafter before this Oouncil or outside this
_._Gnun(:lil, the Govermment will extend the same spirit and the same attitude
towards us. "’ ‘ ; ’ .

. 'The Hon'ble Malik Umar Hayat Khan :—* 8ir, on the 17th
;February, on the motion that the Bill he referred to a Belect Committee when
addressed this Council, I said that I desired to defer expressing a definite
iopinion on the measure until I had more completely ascertained the views of
f-:'tlll’a Muhammadans of the Punjab in 1egard to it. I ia.ve now received opinions
+#from various leading members of the community in th¢ Province which I re-
‘present, and I am in a better position now to state that the Bill meets with their
-approval. .
' . ¢ The real question in issue is whether Wakfs-ul-Aulad are permitted by
“Mussalman law and the answer to this question must, I think, be in the affirm<
.ative, provided that there is an ultimate, if remote, dedication, to the poor
-‘or for some  othei charitable purpose of a permanent character. Some people
*'apprehend that nnder.the Bill wakfs which are not in accordamce with the
ordinary Mussalman law of inheritance will be created and there ave, it must be
.admitted, dangers that wakfs might be created under the Bill which may favour
.particular members of a family unduly; but, as I understand the Bill
“under consideration, it is based on the sacred books and is in no way opposed to
- them, and therefdre it must be approved by all good Muhammadauns. Thé
‘statement that the Bill accurately represents the Mussalman law is one which I
Yeould defend if necessary with texts from various sacred books, but I doubt if
Aiit; is advisable fo. occupy the timé of the Oouncil now in this way. Every
‘man has two- great obligations to perform, and after a man has done his
duty to his fellowmen, he has a right to dedicate other property to charity.
It is for this reason that in the case of testamentary wakfs a man is only allow-
ed to leave one-third of his property for religious ov charitable purposes includin
the benefit of particular descendants, while the remaining two-thirds is reserveﬁ
~ for the payment of his debts and for the benefit of his lezal heirs. This prin-’
ciple of Muhammarlan law is not, as I understand it, affected by the Bill as
_ now amended. . In this view therefore holding as I do that the Bill is in accord-
".anoce with the basio prineiples of Islamic jurisprudence, I think that I shall not
be justified if I did not vote in favour of it, the more so as I find that it is ap-
proved by men of light ‘and leading in the Mussalman community of the
* Punjab. Accordingfy I support the motion before the Counocil.”
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The Hon'ble Khan Bahadur Mir Asad Ali:—*“ With your
ermission, Sir, I wish, ns a 1epresentative of tho Mahomedans of the Madras
Presidency, to support this important Bill which fras introduced on the 1%7th of

March, 1911, by the Hon’ble Mr. Jinnah. Asthe Hon'ble Members are
aware, the Mahomedans of India as a community bave for a long time held
strong vieus as to the difficulties created by the Privy Council decisions which
this Bill is intended to overcome.

“ Representations in various forms have boen made to the Government,
clearly indicating that AMlahomedan opinion in the country has beon gathering
in volume and strength against what is considored to have been an innovation
in Tslamie jurisprudence. Opinions of Mahomedan lawyers and Ulamas of
considerable repute have almost unanimously rangod themseclves against the
doctrine enunciated by the Privy Council. Apart from individuals, publio
bodies and institutions fike tho Moslem League and many othere havo pronoun-
col stiongly in favour of restoring the Mahomodan Jaw on the subject to the
position which it occupied hefore these decisions were given.

“T desire, therefore, on hehalf of the Mahomedans of Madras to express the
sincero gratitude of my comwmunity to tho Imperial Government for its sym-
pathetic attitude fowards the pringiple of this Bill, and I vonture to think, Bir,
that the Wak! Bill, when passed into law, will be an abiding proof of statese
manship and wisdom of the British Government in its undoubted desire to
meserve intact to the different communities of India the observance of their
religions laws and instilutions. I may also offer o word of congratulation to
the Hon'ble Mr. Jinnah who has taken such a leading part in this im portant
measure, and who by his self-sacrificing labours has done a valuable service to
his community.”

The Hon'ble Mr. Fuzulbhoy Currimbhoy Ebrahim :(—* 8ir,
the introduction of this Bill marks an important step in the annals of Legis-
lation in India. In the first place, it shows the practical value of the wise
and liberal piovision, giving non-official Members the right of introducing
measures of lesiglation in the enlarced Logislative Council. In thesecond place,
it offe:s the strongest refutation of the apprehension outertained in some gua,rtem
on the occasion of the enlarzement of the Couneil, that the increased facilities
would tend to promote only political activities. Exporience has shown that
so far from this being the case, the expanded Councils have roused the social
consciousness of the people in a remarkable mauner. This Bill, when passed
into law, will have far-reaching effects on the fortunes of the Islamic community
of India. I especially welcowe it as a proof of the earnest desire of non-official
Members to promote beneficial .and wise legislation and to co-operate with
Government in the improvement of the social and economio condition of the

cople. 'While welcoming the Bill, I' congratulate my Hon'ble friend Mr.
yimmh on his success in piloting through the Council & measure so rich in its
immense possibilitics of good tothe Moslem community. This is the first legis-
lation undertaken and enacted at the instance of a non-official Member, and I
am sure Mr. Jinnah has earned the warmest gratitude of his co-religionists for
devoting his time and encrgy to the study of the complicated subject of Wakf,
and for bringing the BYI to such a_ happy termination. This measure is cal-
culated to place on asatisfactory basis the institution designated in the Islamic
system as Wakf-alal-Aulad. Whilo declaring the true law, that is, the law
laid down by the Founder of Islam, it provides adequate safeguards against
fraud. It recognises a principle which is of supreme importance to the Mussal-
mans, as it will prevent their impoverishinent by the transfer of their estates into
other hands. T}le Founder of our Faith ordained a division of property amon
the heis of the deceased owner ; and at the same time with his wonderful an
divinely inspired genius, he laid down a rule which provided a remedy against the
consequences of infinito sub-divisions among a succession of heirs. _
“The decision of the Privy Council was considered a blow at the institution,
and by this measure it is sought to reverse the effect of the principle laid down
by their Tordships. This Bill meets with the approval of not only the
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rcformers but of orthodox people also, and as it is for the greatest good of the
Moselm society and in accordance with the roligious sentiments of the
community, I beg to support it most cordially.”’

The Hon’ble Mr. Qumrul Huda :—* Sir, after the learned
speeches delivered on this Bill in this house just prior to its being referred to the
Select Committee, almost all of us were convinced that as far as the principle
of the law of wak/f-alal-unlad—scttlomont of proporty in favour of one’s own
children and descendants and ultimatoly for tho benefit of the poor—iwvas concoern-
ed all doubts were removed and there were no two opinions about it. Tho Hon’ble
the Law Member in supporting the Bill had concisely but lucidly placed the
history of such wakfs among Mussulmans. But to my regret and surprise I find
that still there aro one or two among the Mussulmans who are in doubt as to tho
truth of the correctness of this well-cstablished principle of Mussulman law of
wakf. Itismore surprising to notice that somo members of my own com-
munity are still not willing to join us whele-heartedly on this point. Thercfore,
Bir, I may be oxoused were I to traverse again the ground which was well-
trodden on tho last occasion. It is an admitted fact-that there is not a word
about wakf in the Xoran. But thisis also admitted that the observance of
Mussulman religion and law does not depend solely and wholly on the Koran
alone. The Prophet’'s words and acts have great reverence in tho eyes of a
Mussulman. They are held in reverence second to none but the ordinances of
the Koran. The Prophet’s sayings and the acts done by him have reached us
in collections known as Hadises, i e. traditions. Mussulmans have reveience for
these collections next to the Koran alone. Bokhai’s collection of Hadises are
regarded the most authentic and genuine. Bokhmi himself says that institu-
tion of wakf rests on the foundation of Hadis, and both moveables and immove-
ables are fit subject-matter of wakf He (Bokhaii) dates this institution
from the time of the Prophet himselfi He relates that the Prophet cieated a
wakf of his own pro ;and advised his companion (afterwards Khalif)
Abun Bakar to make a wakf of his garden. . Bokhari, Fathul Quadir, Hi{laya,
Durra Mukhtor, Fatawa Alumgiri and many other authorities support the prin-
ciple of wakf-alal-anlad. The principles of wakf laid down ir these works
have not only been accegted as true and correct, but have been acted upon by
the Mussalmans for the last over 1800: years. In Turkey and Egypt there are
Government Departments of Wakf. = Wakf-alal-anlad to this (ﬁl}' is prevail-
ing and is customary in Turkey, Bgypt, British African Colonies, French
Possessions in Africa,r{[orocco and Persin. In Tndia, such wakfs are recognised
valid by law in ‘Hyderabad, Bhopal and other Mussulman States. Need I
repeat that all tho Provincial Governments of India are in favour of the
principle of this Bill barring Beugal and Lombay. These two do not oppose
the Billl because the settlement in wakf in favour of the descendants are invalid
in Mussulman law but on public policy and other grounds. S8ir, this is for
the Government and this Council to judge whether this is a fit case in which
Government should intervene in the enjoyment of the religious right of a
community on the ground of public policy. I have only to submit, Sir, that
the enjoyment of this right .of ours is neither inhuman, nor immoral, nor it
affects adversely to the interest of any other community living in India.

““ Tt has been said of this Bill that' when enacted it will interfere with the
sacred Mussulman: law of inheritance as ordained by the Koran. Iow this
baseless fear erept into the imaginative but timid mind of some people, one
cannot understand. As & friend I tell them plainly that it is a phantom of
their own ercation which is haunting them. This Act will be only a permissive
Act. It will concern only to those who ave to create a settlement in wakf in

. favour of their descendants and ultimately for tho bemefit of the poor. It
will have nothing to do with the rest of the world. When this Bill by its
saving clause—section 5—has exempted any custom or usage prevalent in any
locality or among Mussulmans of any particular class or sect, how can it be
expected to attack the sacred law of inheritance sanctioned by the Koran.

“ A criticism against the present form of the Bill is that it is not in declara-
tory form. I must confess, to me this charge appears to bevague. The Bill
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bogins with deolaring tho ‘rights of Mussulamans to mako settlement of

roperty by way of wakf in lavour of their famiilics, childien and descendants.’

t by its not being declaratory is meant that it should have doclared this much
only that certain docisions of Privy Council on the Mussulman law of wakl
were erroneous, I amn afraid it must have left the Mussulman community in
mid-sea. Isit not wise and Dbetter 1o lead the community to shoro than {o
leave it hewildered.at sen*  Any such declaration alone would have havdly been
of any good to the community or of any advantage to the Courts.

“To some mindy doubts have arvisen as to tho position of walkfs-alal-aulad
created before tho existence of this Act. Though this Bill does nob contain
retrospective clause, it may 1casonably bo adwitted that such wakfs should he
iciwemed by this Act. This Bill establishes tho correct principles of the

ussulman law of Wakf. 1When onee those correct principles ave enacted, they
:}ipukl l)e applied to all such wak{s whether they were cieated belore or after
is Act.

“ Before I sit down, I congratulateihe Flon'ble Mr. Jinnall for successfully
steering this Bill to this final stage. Thoe whole Mussalinan community of
India ave grateful to him for the benefit and good he has done to it by having
this disability removed.

Ack ¢ With theso few words, I strongly support the Mussalman WakE Validating
c !). e

The Hon'ble Mr. Ghuznavi :—* 8ir, I was waiting to know whether
the Hon’ble Rai Sita Nath Roy would move his amendment, because if ho
intends to move his amondment, I should like to speak after he has finished.”

The President :— The proper time for dealing with the amendment
is when the amendment is put.

The motion was put and agreed to.

The Hon’ble Rai Sita Nath Roy :—“8ir, I do not like at
such a stage when the Bill is nearly ready for being passed into law to
stand in the way of my Moslem brethren. At the same time I congratulate
them on the singular unanimity of views they have displayed on the subject.
I also congratulate the Governiment on the magnanimity it has shown in giving

sanction to a Pro;cct of creating wakfs, somo of which were questioned by the
Privy Council. At the same time I beg to wrge Government that, in giving
sanction to the Wakf Bill, it does not overlook the interests of the other com-
munities.”

' T];e President : —‘ Is the Hon'ble Member going to move his anmend-
ment "

" The Hon’ble Rai Sita Nath Roy :—“No, 8ir.”
The President :—* Then he is out of order in discussing the question.”
The Hon’ble Rai Sita Nath Roy:—“I wish fo muke a sugges-
tion.”

The President :—* It is open to you to move your amendment if you
think fit. If not, I will procced with the further stage of the Bill.”

The Hon'’ble Rai Sita Nath Roy :—I do not intend to.”
The President :—“Then the amendment falls to tho ground.”

The Hon'ble Mr. Jinnah :— I beg to move that tho Bill to declare
tho rights of Mussalinans to muake scttlemonts of property by way of wakf in
favowr of their familics, children and descendants, as amended, bo passed. [
have nothing more to say.”
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The Hon’ble Mr. Ghuznavi :—*“8ir, with your permission I
should like to ex;}n‘css my gratitude to my Hon'ble friend Mr. Sita Nath
Roy for having withdrawn his amendment, and I should also like to add my
g:lota of approval and support to the Bill as it has now emerged from the

eot Committee. There is nothing in it to.whioh I can now take objuction.
At the time when this Bill was referred to a Belect Committee, I toolk the
privilege of criticising it at some length, and I desive with your permission to
express my thanks and obligations Doth to my friends tho Hon'ble Mr. Jinnah
and the Hon’ble the Law Member for having given their careful consideration
to the points I then raised as well as to those which I raised subsequently, and
for having amended the Bill with regard to them. But theioc is one and only
one matter which I should just like to mention, and it is this: On both the
occasions referred to above, I urged the desirability of the necessity of making
a provision'in this Bill for the validity of wakfs already created and existing;
in other words a retrospective clause. I have since been explained and am
‘now firmly convinced that since this is nothing more and nothing less than a
“declaratory Act stating what our own Islamic law of wakt actually is as inter-
- preted by our own Ulemas and jurists from Bokhari down to Moulana 8hibli
:of our own times, it is quite unnecessary and superfluous to add a clause of
!that nature. TFor as this is no new law or no new Act that wo ave enacting, and
a3 the Supreme Legislature is doing mercly for English and Indian Judges what
Bokhari and the rest of them did for our Kazis, it stands but to reasuon that
any wakf of future or past has to be interpreted ipso fucto by the British and
Indian Judges according to the correct version which is now laid down by the
Bupreme Legislature under your benign auspices.

‘ * One word, Bir, and I l;ia.va done, and that is to thank my friend on behalf
.of the Bengal .7{ussalmans for the care and skill and the assiduity with which
:he has piloted this all-important measure.

“Our thanks and gratitude are no less due to the Government of India for
ilmna'n:lmg1 redressed this long-standing grievance of the Mussalman subjecls of
His Majesty who holds sway within the British Empire over the largest oslem
Empire now extant in the world, inasmuch as India ﬂns sinoe tho very beginning
‘of British rule been a land of Darul Islam for British Indian Mussalmans. ™

¢ . The Hon'ble Mr. Vijiaraghavachariar:—“8ir, I wish
.pordially to support the motion' before us and I desire to explain my reasons
awhy I n{nll vote for it. I am sorry that I have to differ from the Hon'ble
.Mr. Jinnah andjall the others - that agrecd with him that ‘the measure beforo,
‘us.is - absolutely Mohammedan. law.: The volume of opinions collected on:
the circulation of‘the Bill reveals a -state of things which it is most interesting
to study. It is a sort of poetical license to claim that there has been unanimity
of ' opinion as to the! merits of the Bill. It will be seen from the collection’
of { these opinions that Hindus, Mohamedans and Englishmen, that judges,’
leaders and laymen, have taken very different views as to the decisions of
the judicial committee of the Privy Oouncil upon this important branch of!
‘Mahomedan law.; The question is simple. It is whether a scttlement by way,
“of swakf made by a Mussalman in support of himself, his family and descendants,
.with a very remote ;provision, in favour of the poor in the event of all
-his | descendants - tbecoming extinct, is or is not a charitablo disposition
“within the meaning of the Mohamedan law. Their Lorc ships of the Judicial’
‘Committee of the Privy Council have held that it is not. Thoy refused to
,accept that .such: a disposition. was ‘Wakf and contemplated by the prophot
.a4 & charitable endowment when there is no self-denial involved in the disposi-
‘tion. : Thus when so niany eminent authorities including distinguished Mussul-
~mans differ from each other, it is open, to use a well-known pharse ““ when ductors |
.idiffer, it is open to & patient, especiullﬁ a chronic patient to take sides and to
“claim to have a voice of his own.” Exercising this right I have no hesitation
-in making my choice. , I venture to agree with their iordshipa of the Judicial
-Committee of . the Privy Council and believe that the dccisions arrivedwt by
them'after considerable and elaborate arguments before them and after n most
‘careful examination of all the authorities on the subject, remain correct and

(4
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sound, and that it is impossible successfully to assail the position established by
those decisions. Therefore I take it that the Law that is now proposed canuot
be soriously claimed to be a Lnw by way of Legislative correction of erroncous
decisions arrived at by the Privy Council. In m( huamble view it is not Mahom-
medan Law but a new law altogether. I consider it is absolute fiction to say
that the proposed law is Wakf, as much o fiction as the fiction of loss of service
as a basis for actions for seductions but without the samo reason or excuso. But
it is immaterial for mo whether it is Mahommedan Law or a new law altogether.
There is & growing feeling amongst the advanced party of our Mussalman
friends ang fellow-subjects whose motto is * excelsior ** {hat they should have
a law of primogoniture of an enabling kind. I most cordinlly sympathise in
this new spivit. I had o talk with one of my enlightened Mussaliman friends
only very recently. He is against this Bill on the ground on which it purports
to rest and he distinctly told ine that it is not Mahomiedan law ; but all the saume
he likes it because it would enable the Mussalmans to secuve, if they like, to
provide for a special devolution of their property. He told me that Englaund
was conquered by Angles, Baxons and others because of the law of primogenituroe
under which all but the eldest sons were left unprovided for; I said England,
L beg pardon, I meant the country called England since. Now where these
disinherited and unprovided Mussalmans will go in search of lands to conquer
my friend did not inform me, nor can I quite imagine. Perchance it ma
be in the far south where a new continent looms which is going to Dbe nn.meﬁ
after our Gracious Sovereign. If our Mussalman fellow-subjects desire to
colonise that land I wish thewm success. Beall this as it way, I am suro I
am right in my view of this new feeling. That this is not Mahommedan law
but a new law based on the fiction that it 1s Mahommedan law is borne out by
the speech of my friend the Hon'ble Mr. Ghaznavi made the other day when
the Currimbhoy lbrahim Baronetcy Bill was before the Council. Ho said
that if the Wakf Bill had been passed earlier that Baronetcy Bill would have
been unnecessary. That isto say a Mussalman can dexterously use this law liko
the law of primogeniture and hand down his property tied up for ever descending
to his posterity in the line of his eldest son or any other son. I was talking
to an Mussalman gentleman, and I decline to sny whether ho is a Member
of this Oouncil or not, on this subject. He very facetiously told mo that he
was not at all sure that the settlement would always be in favour of the eldest
son and his descendants. He seemed to think that the youugest wife of the
Wakif would have the best of it in the scramble. That is no reason for meo
to withhold my consent. It is immaterial for me to consider whether this law
would benefit the eldest son or the favourite son of the youngest wife.

“ Nothing shows more clearly that the advanced party of the Malhommedans
do not themselves treat this mensure as Alahommedan Law than the attitude
they have judiciously taken in view to .pilot this legislation through ; among
those whose opinions had been invited on the Bill is a distinguished Mussalman
gentleman who, while holding that courts of justice are wrong in their interpre-
tation of the Law of Wakf, deprecated interference of the Legislature and
suggested an attempt at a_revision of the current of decisions by the Privy
Couneil, itself now that the Riﬁht Hon'’ble Mr. Amir Ali, who advocntes this

pular view, is a distinguished Member of it. But the forward . party of our

ussalman friends have been as shrewd as they have been enthusiastic ; they
know full well the scope of the influence of the Right Hon'ble Jurist on Mahom-
medan Law. They are aware that the influence of the Right Hon’ble Mr.
Amir Ali would not in the least affect English judges. English judges we,
unbending and sternly independent and they still continue to act on the
divine doctrine : Let justice be done though the heavens fall. The Right
Hon'ble gentleman’s' influence in other quarters is an undoubted and set-
tled fact. 'He may capture “ The Times ”’; he may capture the India Office ;
and he may capture the Cabinet, but he may not capture the English
judges. Hence our Mahommedan friends, conmscious of the nature of ftheir
case, did not think of accepting the suggestion somewhat gilelessly mado
of getting the Privy Oouncil to revise its own series of decisions. And
they have wisely gone to the Government and have wisely come to this Council.



342 MUSSALMAN WAKF VALIDATING
[ 3r. Vijiwraghavachaiiar.) [ Brm Marcu, 1913.] -

I welcome this new spirit. I welcome this new enthusiasmm and I also welcome .
the shrewdness throughout apparvent. But let us not blind ourselves to the roal
facts and imagine that it is Mahommedan personal law that we are declaring
and enacting. It is a law of a primogeniture under the name of wakf. But
for the name of wakf, Mahommedans are not onfitled to have this power of
disposition of property under their personal law. Very much liko the Hindu
Lo, the great Prophot has directed division of one's property into innumerablo
ortions. As I said before, the Bill embodies a law of primogeniture and it
Hoes offend the law as to per})etuity. But we have such special laws which
are a doparture from generally recognised principles of law. Thore is the law
of primogeniture and entail in Eugliemd which offends against the law of per-
potuities. In India we have special laws, such as the Impartible Zemindari Act,
the Punjab Land Alienation Act, and others, all of which wore or less tic up
properties and offend against the general law. In these circumstances I am
able to welcome this new spirit on the pmt of our fellow Mussalman subjects.
It augurs well not only for the Government but also for Hindus that advanced
Mussalmans should evolve this new spirit and this new attitude. '1‘1{0{1 belong
to a community who are not only intensely religious but also believe that man
has been created for the sako of religion and not religion bestowed upon him
for his guidanco in his progress towards his destiny here below. Now the
enlightened new leaders of such a peoPla practically say * save us from our
religion,” but say so in the name of their rcligion. It is a most wholesome
attitude and I desire to accord my hearty welcome to it. :

“A word or two as tothe details of the Bill. There is one disquieting
provision in it. Olause 8 provides that, where the Wakif is a Hanafi Mus-
salman, he could make a wakf and settle his property for the maintenance of
himself and his descendants and also for the payment of his debts out of the
income of the property dedicated and I do not know how this provision has
come into this Bill at all. As far as I know and I have read the whole volumo
of literature on the Bill including the & made by the Hon’ble Mr. Jinnah
and others in this Oouncil no question has arisen as to its nature and no doubt
has been created in reference to it in consequence of ary decision of & court of -
justice. Then how does it come in P { This clause is either a Mahommedan law
or it is not. If it is Mhomniedan law how does it happen to come into this Bill:
as no doubts appenr to.have been ejnﬁditained about it owing to any decisions;
by courts ? But jf it is not Mussalman law how and why has it found its place|
there. I therefo _reqpegtfullg":guﬁmit that the Bill is not un cxpregsion of real]
Mahommedan lay. . As regards. this Bill considered exclusively in reference tql
the debts of the Wakif, nio ‘doubt thesecured creditors are safe. But as to his'
unsecured creditdrs ]i fear "I “‘cannot accept the statement of the Hon'ble|
Mover in its entirety that they are ‘also quite safe. On this point there aro!
considerable doubfs. ! Tt 1is. ekceedingly difficult to say and moro!
difficult to prove that in creating a wakf the settlor neocessarily intended
to delay or dafr%ud .his unsecured creditors. I, therefore, maintain that’
this provision is a} disquieting one. YetI am willing to accept the argument:
of the Hon'ble Mr. Jinnah that: it ;is somewhat self-acting. If it is found;
that Mussalmang; under;the ndme oi wakf largely take to defrauding their
.creditors they avejsureito! suffer in oredit not ounly from Hindu creditors fro
all other creditors a3 ell, Jeyish, English aud others. The Mussalmans aro;
& commercial and a f-“m‘_qst' enterprising people in Indin and they are most!
unlikely to impair and endanger their credit by abusing their powers as to,
‘oreating wakf. ioif Tl {
" T notice that wheit leave was askéd for tho introduction of this Bill ilnf]
this Council . Goyernment declared that its attitude was one of henevolent!
neutrality. ; We all know that ‘but a thin partition wall divides benevolent!
neutrality - from’dotive’ co-operation and by the time the Bill was introduced in]
the Counoil after "previous ciroulation, the benevolent neutrality easily became’
active- co-operation’ and now-I am :glad to find that every Hon'ble Member:
is .prepared to .vote for. it. ,As 'I am not against the provisions of the Bill,-
while I believo. it is ugt Mahommedan Law, I am not called upon to ask
pardon of way convictions in supporfing this mcasure. Moderating myself to
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the temper of every one 1 desire to support this Bill. 1Tt is a great thing to
be in harmony and I congratulate this Council and Government on the coura-
geous harmony in respect of this legislation.” -

The Hon’ble Rai Sita Nath Rai Bahadur :—“8ir, I do not at
this stage like to strike a discordant note, but at the same time I must point
out to the Government and also appeal fo the sense of justice of the mover to
seo that the Government, as the custodian of the rights and privileges of
different classes of people does not abandon its duty to see that in passing this
Bil], the interests and rights of other classes of people avo not injuriously
affected. And I heg to point out, Sir, that though I have not ventured to move
the amendment that I propose to move, as wakf may be created simply by
word of mouth, it will open a wide door—kindly pardon meif I use such an
expression—it will open a wide door to frauds. Alahommedan gentlemen, for
instance the Hon’ble Mr. 8hamsul Huda and othor honourable gentlemen and
Judges of the High Court and District Judges, have all unanimously been of
this opinion that it a wukf is to bo created, it must be created by an instru-
ment in writing witnessed by two or more persons and specially registered. That
is the unanimous opinion of distinguished Mahommedan gentlemen and of the
Civil District Judges. Here are tho views of several Cistingu’shed Judges, and
even of Sir William Vincent when he was acting as District and Besgions
Judge of Mozufferpore and of Mr. Chapman, the Legal Remembrancer to the
Government of Bengal. T need not take up the time of the Council by going
through the quotations which I hold in my hand, but I should like to read the
opinion of the Hon'ble Moulvi Syed B{lamsul Huda, while he was acting as

onorary Secretary, Bengal and Provincial Moslem Leaguo. His opinion is
as follows :— .

‘ They however consider it d-sirable that every settlement of property by way of wakf

should be {n writing und registered.” - y property by Wy

“ Otherwise there would be no protection. This is the unanimous opinion
of every District Judge. There would be no protection to wou'd-be purchasers
of property from Mahommmedans. Suppose a Hindu or a European or a member
of any other community purchases property from a Mahommedan, and a few
years after his death, his son turns round and says that the property was n wakf
one and produces his own tenants who are under his clutches, as witnesses to
support his statement that the wakf was created by words of mouth by his
father, 'and he shows that he was in pcs:ession of the property as mufwali and
not as proprietor

“Under these circumstances of course I do not raise any ohjection to the
passing of this Bill what but I do say is that if, after the ‘vorking of this
Act for some years, we see that the jnterests of other olisses are prejudi-
cially affected, then we should be allowed to approach Government for the
modification of the Act to give protection to thoso classes in matters where they
1'ec5ui1'e protection, that is, that wakfs shall be created by instiuments in writing
and be duly registered.

“VWith these observations, I beg to support the Bill.”

The Hon'ble Babu Surendra Nath Banerjee :—* As a Hindu
Member of this Council, Sir, I feel that I ought not to be giving a silent voto,
;sipecially in view of the observations which have fallen from some of the

Iembers who have gone before me. I desire to associate mysell thoroughly
with the congratulations which have heen offered to the Hon'ble Mr. Jinnah for
his successful pilotage of the Bill. It is worthy of note, and the fnct has been
referred to, I believe, by more than one Member, that this is the first time that
a law hns been added to the Statute-book on the initiative of a private Member.
It is still more worthy of note that the honour and the distinction is claimed
by a Muhammadan non-officinl Member of this Council. It is an object-lesson
which I trust will not be lost upon the representatives of the Ilindu community.
8ir, I confess I am not able to follow my Hon'ble friond opposite through the
mazes of his legal arguments. 8ir, it is enough for e and for most laymen, I
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think, to know that the Government want this Bill and the Muhammadan com-
munity want it. That, I think, ought to settle the controversy. I am very glad
that my lIon'ble friend Rai Sita Nath Roy has withdrawn his amendment.
When the Mulammadan community want a paticular Bill in a particular
form, when they are practically unanimous about that matter, and when the
Government has extended its approbation to their proposal, I think it is not for
us, as representatives of the Hindu community, to stand athwart their path and
say to them *this amendment you shall accept’ or ‘that amendment you shall
not accept.” I amvery glad indeed that my friend has seen his way to withdraw
his amendment. I accord my most cordial support to the Bill.”

The Hon’ble Mr.:Syed Ali Imam :—“8ir, the Hon'ble Mr.
Vijiaraghavachariar has discoursed upon this Bill in a strain that reminds me of
the man who adopted a child'but for a very long time dwelt upon ils ugliness,
I don’t intend to énter again’upon the controversy asto whether this Bill is or
is not consistent with the provisions 6f the Muhainmadan law, as on the day
this Bill was referred to. SBelect Committee I had put forward a number of
authorities showing that thosé were the provisions of the Muhammadan law.
But I do not for a moment questién the right of the Hon'ble Member, Mr.
Vijiaraghavuachariar, or for the matter of that, any other Hon'ble Member to
have his own views on the?subject. | On behalf of Government, however,
I may say that!it is satisfied—has been satisfiel—on the evidence that
came before it, that the Bill embodies the provisions of the Muhammadan
law. As a matter of fact, the reason why tge Government gave its sanction
to the measure was that finding it!.to be consistent with the provisions of
the Muhammadan'law,:and there having been a demand from' the Musulinan
community for itsirecognition, the Goyernment sawno objection in meeting
the wishes of the Muh%mqndpnswh@n;it was possible to do so.

' As regards the work of my Hon'ble Colleague Mr. Jinnah in regard to this
Bill I should very much like in jthis Council, to testify, from my personal .
knowledge, to' the 'great amount of assistance and help that he has given us
right throuf,;ghlk' and es%ecially in the Select Committee in whigh I was presiding ;
und now that the "Bill -has. réacheéd] that stage iwhen soon—perhaps in a few ;
minutes—it will bé passed, I wish, on behalf of myself, and, if I may say so:
on behalf of my colleagues, ‘to express our satisfaction at thé manner in which
Mr. Jinnah has rendered helpto ns in piloting this Bill through ; and at the end I |
wish to add one word of congratulalionito Mr. Jinhah in’ that although he is not -
the first non-official member who has been able to introducesa private Billin this .
Oounoil, ashas been assumed by the Hon'ble Babu Surendra Nath Banerjes, at '
any rate he is the first - non-official ‘Muhammadan member to do so, I am '

lad to find, and the record of Council proceedings will show it that another

on’ble Member, a non-official ' Hindu Member, brought in a private Bill, :
viz,, the Anand Marriage Bill, which became the law of the land some years '
ﬁg-’)-" N i

The Hon'ble Mr. Jinnah :—“S8ir, first of all- I must thank ;
Hon'’ble Members who have spoken of me in v kind terms, ‘and I also :
thank the Government and the:Hon'ble Law Member who has expressed his i
kind feelings towards'such work as I may have  done in this ‘matter: but I $
specially and particularly welcome the congratulation from my old and revered *
friend, the Hon'ble Babu Surendra Nath Banerjee, who represents & volume of -
opinion in Bengal, and, coming from himas a Hindu, I particulatly appreciate
it and I wish to thank him very much forit. With regard to his support, I
feel most grateful to him. :

-#VWith regard to the Hon’ble Mr. Vijiaraghavachariar, I must say that the *
Hon'ble Member to-day happens to be in a mood of opposition. While opposing *
. the provision of the Bill, the Hon'ble MemDber was good enough to wind up by

supporting -it. While finding fault with the provisions of the Bill and saying
that the Mussalmans are getting a law: which is going t(g.*ﬂgive them a system of
primogeniture, he supported it. I now appeal to:the Hon'ble Member ; his :
suggestion was that we want to do these things under the guise of the fiction



MUSSALMAN WAKF VALIDATING. 345
[5 Maron, 1912.] [2fr. Jinnah.)

of Mussalman Law ; we do not want to face the Privy Council ; although we
have got there the Right Hon'’ble Mr. Amir Ali, we are afraid to faco the Privy
Council becuuse of the English Judges. Really 1 append to the Hon’ble Mem-
ber and his experience. 1le knows perfectly well that never in the history
of the Pri\'f' Council has that tribunal ever revised its judgment. And Sir, is it
right for a lawyer of his experience to tell me why is it that I do not go to that
tribunal which has already decided this point and ask for a revision ?

“ Then the Hon'ble Member criticised, very firmly and said that this Bill was
not the Mussalman law, that tho Privy Council decision was the Mussal-
man law. Well, with very great respect for him, he is entitled to his opinion.
Every man is entitled to his opinion. With very great deference, I may
point out to him that the highest authorities, Mussalman and English Jurists
of eminence, have declared, with the utmost deference for that great tribunal,
the Privy Counoil, that their decision is not in accordance with Mussalman Jaw.
The whole of my community, with a few exceptions,—for whom, also, I have
respect, because each man is eutitled to his own opinion—are of opinion that
the Privy Council decision is not the correct exposition of the Mussalman law.
Therefore, Sir, our only remedy was to appeal tothe Government, appeal to
the legislature, and the Government have como to our rescuc. That ought not
to excite any jealousy ; that ought not to excite any envy of any kind whatever,
that ought not to entitle any one to say that by these circuitous methods we
get a system of law, namely primogeniture, and not Mussalman law.

“ However, I do not wish, 8ir, to go into these details because ‘the Hon’ble
Member has given me his support. I appreoiate the support he has given, no
matter the manner in which he has given it. Then ]i’le says with regard to
clause 8, how does that clause come in at all? I have explained to tho Hon'ble
Member myself, and if he looks up any text-book on Muhammadan Law, he will
find that what is reproduced in clause 8 is nothing but Muhammadan law,
namely, that one of the purposes recognised by Mussalman law as purposes for
which you can make & wakf is if & man happens to be Hunufia for his own
support, maintenance or payment of debts—that is a purpose for which he can
make a wakf; and the Privy Counocil decision was that if you postpone the
dedication to charity for a certain period—and if the dedication to charit
is pro to be given at any period too remote—then that wakf is invalid.
Therefore if a Hunufia Mussalman makes a wakf for payment of his debts, and
if this clause is not inserted, the Privy Council decision will stand and you have
only got to take it to any Court of law to set aside the wakf. Therefore, it is ab-
solutely essential that this purpose, which was so to say over-ridden by the deci-
sion of the Privy Council, must be specifically mentioned in the clause to show
that it is a purpose for which you can make a wakf. Then the last point was
the point about oreditors, Well I have already told the Council as to what
the position is. The Hon’ble Mr. Sitanath Roy Rai Bahadur had amendments
about this on the Agenda List which he wns good enough to withdraw,
Now I ocan only assure the Han'ble Member that so far as the first
amendment is concerned, I have not the slightest doubtin my own mind,
and I appeal to any lawyer, that secured creditors cannot be affected b
the making of a wakf after the security is given. The ouly question, as
pointed out, is the question of unsecured creditors, and if a man while he is
making his wakf is in an insolvent condition, and he makes his wakf in order
to defraud, defeat or delay his creditors, then I say without any hesitation that
that wakf will be set aside by any Cowt of law under Muhammadan law.
If you can prove that the wafcf is created in order to defeat the creditors,
or defraud the creditors or delay the creditors, you have only got to prove
that and the wakf will be set aside. There is the Provisional Insolvency Act
and there is the Presidency Towns Insolvency Act. If a man in any way

oes against those provisions, the Court of Bankruptcy will set aside his wakf.
ut the difficulty that does mise—and I do recognise that there is a
difficulty—and that is in the case of testamentary wakf or an oral wakf, that is
to say, the wakf may have been made when the man was in a perfectly solvent
state and not intended to defeat, defraud or delay his creditors; but an oral
wakf perfeotly good at the time it was made. His heirs may suppress the fact
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of any wakf having been made and dispose of the property as they like. A
second or third gencration may come up and attempt to pyove that an
oral wakf had been made. I say if a man comes to a Comrt of law after
ono or two generations and attempts to prove an oral wakf, 1 appeal to you—
not as Jawyers but as men of common sense—what Court of law would acoept
such proof; and the consequence will be that he will never succeed in
Eroving the wakf. But:that small danger is there, and the danger affects
fussalmans a great deal more than any other community.
. “It affects, Europeans;but Europeans as a rule do not purchase or deal with
immoveable pr;operty. That danger is there, and very small danger though it
be it affects us:much more seriously than other communities, because as the
Hon'ble" Mem]ier admitted very frankly it depreciates the title to Mussalman
roperty.” *Ourdifficulty is how are we to overriiﬁa the provision of Muhammadan
Jaw which empowers a Mussalman to make an:oral wakf. We are unable to
do it, and therefore what little; -apprehension there may be among the other
communitics I sk theuj tq that extent:to bear with us who'are suffering along
with the othersito a-much reater{ex’tent. One word miore :and I have done.
Before I sit down :I wish to offer my personal thanks to the Hon’ble the Law
Aember for the most able’and ivalnable help he gave me in the Belect Committee
to get this Bill hrough,ﬁe.lg?ln in that’I include our able Secretary 8ir Wiliiam
Vincent who .gave ..us'ie ually ¥aluable help in the matter before the Selact
Committee, aftgr the S-Q‘e% Committee and during the Belect Committee.”

The motiog was put and ,agref;lé to. : T

The Cdundil adjbur;neta-.to Friddy, the Tth March, 1018..
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