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GOYERNMENT OI INDIA.
LEGISLATIVE DEPARTMENT.

PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA
ASSEMBLED FOR THE PURPOSE OF MAKING LAWS AND REGULATIONS
UNDER THE PROVISIONS OF THE INDIAN COUNCILS ACTS, 1861
t0 1900 (24 & 26 Vioct., c. 67, 65 & 58 Vict., 0. 14, AND 8 Edw. VII, o. 4).

The Council met at. the Council Chamber, Imperial Secretariat, Delhi, on
Tuesday, the 18th March, 1913.

PRESENT:
The Hon'ble 81k Guy FrLeerwoop WWILSON, G.C.I.B, K.C.B., K.0.M.¢., Vice-
President, presiding, and 64 Members, of whom 58 were Additional
Members.

QUESTIONS AND ANSWERS.
The Hon'ble Meherban Sardar Khan Bahadur Rustomji

Jehangirji Vakil asked :—

“(a) Will the Government be pleased to statc whether they are aware
that the Government of Bombay have construed the Proclamation issued at the
command of His Imperial Majesty at the time of the Delhi Coronation Durbar
of 1911 remitting sundry debts due to Government Dy the non-jurisdictional
estates in Kathiawar and Gujerat, so as to exclude from its benefits Gujerat
Talukdars in British Districts ? (#%de Proceedings of the ILegislative Council
of His Excollency the Governor of Bomuvay dated 8th July, 1912.)

(d) Will the Government of India be pleased to staie whether they
have received petitions from any Talukdars of Gujerat praying that they are
entitled to the benefits of the concessions in His Majesty's gracious Proola-

mation ?
(¢) If so, will the Government of India be pleased to state what orders

have been passed on petitions so received ?”’

The Hon'ble Sir Robert Carlyle replied :—
“The answer to (@) is in the affirmative, and that to (3) is in the
negative.”

The Hon’'ble Babu Surendra Nath Banerji asked :—

_ “Is it the case as stated in some of tho nowspapers that 8ir C. P. Lukis
visited the Andamans ? If so, will the Government be pleased to lay on the
table any report or information submitted by him ?*
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The Hon'ble Sir Reginald Craddock replied :—

“ Surgeon-General Sir C. P. Lukis recently visited the Andamans in order
to inquire into the health of the station with particular reference to cases of
malaria, dysentery and tuberele. Ile also examined the question of increasing
the barrack accommodation. ‘His report is at present under the consideration
_ of Government, but it is not intended to puhlis[: it.”

The Hon'ble Babu Surendra Nath Banerji asked :—

“(a) Isit a fact that AMr. W. V, Duke was some time ago appointed a
Professor in Ravenshaw College, Cuttack, on a salary of Rs. 500 a month and
has now Dbeen promoted to the Indian Educational Service? If so was
Mr. Duke previous to his appointment in Ravenshaw College a Professor of
Sﬁ. Columba’s College, Hazaribagh, and what was his pay when employed
there ? g . -
(b) If the answer to .the first part of (a) is in the affirmative, will the

Government be pleased : to.state what special qualification Mr. Duke possesses
- for the promotion, and whether before passing orders for Mr. Duke’s promotion
. Government had considered the case of Dr. P. O. Roy ? "

' The Hon'ble Sir Harcourt Butler replied :—

“ Mr. W. V. Duke was temporarily appointed a professor in the Raven-
shaw College, Outtack, on Rs. 500 .2 month for six months. The Secre-
tary of State has also sanctioned® his: permanent appointment in the Indian
Educational Service if he isfound physically fit. ' The Government of India
have no information regarding the result of his medical examination. Mr.
Duke was previously a professor:in 8t."Columba’s College, Hazaribagh. 'This
il:n a privately managed Pms.tit-u;tion. and:his pay while employed there is not

own. : T
. “ Mvr. Duke is a graduate of the Royal University of Dublin, where he
obtained a first senior moderatorshipin history and polifical science and other
distinotions. The case'of Dr. P. C. Roy has been considered. In view of the
faot that the Royal Commission on the:Public Bervices in India will consider
the question it is not possible to promote officers from the Provincial Educational .
Service to the Indian Educational Bervice. A professor of economics was '
required and Mr. Duke, who was not in any service, but had had experience
of teaching, was selected for the appointment.” ;

The Hon'ble Sri Rama Raya of Panagallu asked :—

“ Were any liquor. shops closed during the last two years on the recom-
mendation of Local Advisory Committees in different provinces ? If so, what is -
the number of liquor shops so closed ? "

The Hon’ble Mr. Clark replied :—

_ “The information required by the Hon'ble Member will be called to.r..g*'
from Local Governments and will be laid upon the table.” Bl

The Hon'ble Sri Rama Raya of Panagallu asked :—

“ Will the Government be pleased to state whether they propose to make .
arrangements for the employment, wherever possible, of deservnzf members .
of the depressed olasses, as peons, dalayats, muchis, etc., in various departments
of public service ? "’

The Hon'ble Sir Reginald Craddock replied :—

“Government has no information regarding the present distribution of
posts of the description referred to between members of the different castes.
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is probable that men of the lower castes are already thus employed in consider-
a.b}e numbers, but any reservation of such work for them to the exclusion of
others is scarcely practicable.

* In the interests of these classes, however, Government would welcome
their appointment compctibly with the claims of others in posts for which
they may be qualified. ”’

The Hon'ble Raja Abu Jafar asked :—

“VWill the Government he pleased to lay on the table of the Council &
copy of opinions, private and official, received by the Governmment with regard
toki)r. Ghose's Bilf to give groater facilities to the public for calling for
and inspecting accounts of public charitics introduced into this Council on the
14th March, 1908. "

The Hon'ble Sir Reginald Craddock rcplied :—
“« The papers are laid upon the table.”

The Hon'ble Maharaja Manindra Chandra Nandi asked :—

“ With roference to the question put by the Hon’ble Sir Gangadhar Rao -
Chitnavis on March 13th, 1912, regar&iug memorials from individual clerks
employed in the Postal Branch of the office of the Deputy Accountant General,
Post Officc and Telegraphs, praying for a revision of tLe existing scales of pay in
viow of the increased cost of living and the reply given by the Hon'ble the
Finance Member, will the Government be pleased to state whether any aoction
has been taken on those memorials, and also what orders, if any, have been
issued on the report of Messrs. Datta and Chard’s Committee. *

The Hon'ble Mr. Gillan replied :—

“The Hon'ble Member is referred to the answer given on the 18th Sep-
tember last to the question by the Hon’ble Mr. Bhupendra Nath Basu on the
same subject. Proposals regarding the Telegraph Aud‘it staff have recently been
received and are now under consideration.”

The Hon'ble Mr. Vijiaraghavachariar asked :—

“ Will Government be pleased to state whether they proposeto layon the
table the correspondence between the Government of India and the Local 59?0111-
ments on the one hand, and between this Government and the Secretary of State
on the other, on the subject of the separation of the judicial and executive

‘functions P "’

The Hon'ble Sir Reginald Craddock replied :—

" “ The Government do not proposo at present tolay]ithe [papers upon the
tﬂ e." .

The Hon'ble Mr. Vijiaraghavachariar asked :—

«Is it a fact that a Circular containing somewhat new rules for guidance
in the matter of promotions of the officers in the Civil Secrvice of the Punjab
was issued by the Government of India in the year 1911 and, if so, will Govern-
ment be pleased to state the circumstances unﬁer whioh it was found desirable
to enunciate the principles of those rules ? Is it a fact that the actual work-
ing of the new circular has oreated considerable discontent among the officers

and the public?P "
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The Hon'ble Sir Reginald Craddock replied :—

“The circular to which the Hon’ble Member refers is appdrently one issued
to all Local Govérnments, and not to the Punjab only, in Octobor, 1911, on the
subject of exercising the most scrupulous care in making selections for high
appointments from the ranks of the Indian Civil Service. This principle is
not in itself new, and the Government of India helieve that its strict appli-
cation is essential to good administration and that the instructions have {;eon
accepted in that spirit both by the service and by the public.”

The Hon'ble Mr. Vijiaraghavachariar asked :--

“ Will Government be ‘pleased to state whether any and which members
“of the Civil Service in ths Punjab recorded their opinions in favour, more or
iless, of the Education Bill of the Hon’ble Mr. G. K. Gokhale ? ™

‘The Hon‘blei Sir Harcourt Butler replied :—

: “ Copies of the Puujaﬁ opinions on Mr. Gokhale’s Bill were circulated to
.Hon’blo Members at the:time. A copy will be supplied to the Hon’ble
'Member for his information.”

THE I}TDIAN <COMPANIES BILL.
! 'The Hon'ble Mr% Clark moved that the Report of the Belect
‘Oommittee on the Bill to corsolidate and amend the law relating to trading

{companies and other associ:;;tious be taken into consideration.
i i

: The Hon'ble Mr.! Monteath :—«Sir, I have had the honor of
‘being on the Belect Committee on the Companies Bill, and have therefore
inow but little to say in connection with it.

H “ Every clanse of this big Bill, has been gone through and patiently con-
%sidered line by line,: and I ocan bear testimony not oaly to the thoroughness
fwith which it has been gone into, but also to the earnest desire of all the official
. members of the Select Committee to do the right thing. - :
¢ I do not suppose the Bill will prove a perfect Bill; for what Bill of this
;m_.nfnitude_ can be altogether perfeot; nor can I expeot ithe provisions of the
. Bill will be found to suit everybody; this would be against human nature;
“but I do think that the Bill, as a whole, will suit admirably the purpose for
which it is intended, and I consider it to bo a fair compromise as between Gov-

ernment and Commerce. :

: “The Report of the Select Committee shows that five clauses relating to
- Directors and Managing Agents referred to by the Hon’ble Member in Couneil
on 27th January have not been included. . .

< * “These five olauses aro-probably the most important of the proposed
amendments, and the Bill without them is therefore not complete, and because
- of their importance, I should like to say a few words in exp[in.nation of their
.1 exclusion. = ' o
“These clauses, as amended by the Select Committee, had, and still have, my '
a.Eproval, for as far as I can see at prescut, they constitute a fair settlement of
the much vexed question of Managing Agents and their responsibilities. .
“They are not in the Indian Act, nor do they find a place in the English
Act, and they ave therefore entirely new, and further since publication, they have
been materially altered in Select Committee.

“In my opinion they constitute a fundamental alteration of the Bill as
previously circulated, and Dbecause of this, it scemed to me to be necessary that
the Bill, or at any rate the amended clauses, should be re-circulated. _

. _“Re-circulation however did not commend itself to the Hon'ble Member
in charge of the Bill, and he preferred to exclude the clauses and leave them for
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further consideration and [uture amending legislation, and it was under these
circumstaunoes, I signed o non-dissent report und that these clauses have been
excluded.

“ As a result of the correspondence in this conneotion, a misapprehension
has arisen as between Government and the interests 1 represent on this Council,
and I ask your indulgence, Bir, to explain and clear this up.

“The Hon'ble Member, when presenting the Report of the 8clect Com-
mittee to you on &th instaunt, stated that these five clauses had been violentl
attacked in Calentta and drew atfention to the significance of theso attacks a.ﬁ
emanating from Calcutta, and that other commercinl centres remained un-
moved; but I beg to point out as an explanation of this that the amended
clauses were submitted to Caleutta alone, and it is therefore not surprising that
Caleutta was the only quarter that made comment.

“It is true that there were some referonces on the Pross to these amending
clauses, but they were not brought before other comumercial eentres in the same
way that they were submitied to Caleuftu.

“ Lastly, I come to what, to me at any rate, as the nomince of the Bengal
Chamber of Commerce, on this Council, is the sorest part of the accusations,
namely, that the Chamber has shown discourtesy by what is alleged to be
tantamount to refusing to see the Hon'ble Member and discuss matters with him.

“The telegrams that passed between the Hon'ble Mr. Clark and myself,
have, bé’ permission of Mr. Clark, been published in the Press, and I leave it
to the Council to decide whether anything of discourtesy is traceable in them.

“ All these telegrams were intended to convey, and all T maintain they
did convey, was that the Bengal Chamber of Commorce was of opinion that,
until the public had been consulted as to the amendments, the Committee
of the Chamber was not in a position to give an answer on the subject, and
that the Committee was anxious not to give the ITon’blc Mcmber the trouble
and inconvenience of a futile journey to Caleutta.

“T have only to add that the Bengal Chamber of Comumerce is not only
willing but eager tn give of its best to help Government, by disocussion or
otherwise, not only in the past, not only now but at all tiines, on any matters
affecting Commerce.” )

The Hon'ble Mr. Clark:—*“Sir, I am very much obliged to the
Hon’ble Mr. Monteath for his support of the Bill. I need havdly say, Sir, that
I entirely accept the Hon'ble Mr. Monteath’s explanation of the attitude of
the Bengal Chamber of Commerce. There are only two points to which I need
refer in the very temperate and fair speech which he has mado on the subject.
I think he overlooks the fact that the new provisions were not exclusively the

roperty of Calcutta. I gave our proposale as full publicity as I could when

moved for the setting-up of this Committee on the 27th January. The new
clauses were published a few days.later in the Press.  There were two represent-
atives of commercial opinion in Bombay on the Select Committee besides the
Hon'ble 8ir Charles Armstrong who unfortunately was not able to attend
its deliberations. Besides, when I referred to the attacks made on the clauses,
all emanating from one quarter of India, I had in mind opinions expressed in
the Press as well as at Ctimmbers of Commerce, aud the gﬂ.lcut{n Press could
not be better informed on the subject than that in other parts of the country.

“The only other point is this: I never comyplained of the telegrams from
the Chamber of Commerce heing discourtoous. They were perfectly courtcous
in tone, but I think whoever reads them in conjunction witﬂ the Report of the
subsequent proceedings at the annual meeting of the Bengal Chamber of
Commerce will appreciate how I came to interpret their intention as I did, and
to think that the Chamber were not dealing with us in the same spirit as that
which, throughout the discussions on this Bill, we have endeavoured to show
towards the views and wishes of the commercial community. I repeat, Sir, that
I entirely accept the Hon'ble Member's statement, and 1 thank him for his
assurance that Governmoent may always count on the assistance and advice of
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the Bengal Chamber in the many commercial questions with which we have to
deal. 1 can only add on our side that we shall not be backward in taking
advantage of the proffer.”

The motion was put and agreed to.

The Hon’ble Meherban Sardar Khan Bahadur Rustomji
Jehangirji Vakil moved that the passing of the Bill be lpostponcd for threc
months, and thatin the meantimes the Bill, as amended by the Sclect Commit-
tee, be republished—Heo said :—

“8ir, it cannot be denied that the object which prompted the Hon’ble
Member in charge of the Bill to revise aud consolidate the Indian law on the
subject of Joint Stock Companies, on the lines of recent English legislation,
is very laudable. The main object of the Bill and the salient -principles
underlying it, clearly indicate that the intention of the Government is to pro-
tect and safeguard the interests of the investing public, who are ,particularly,
with respect to some of the colossal concerns, scattered over a wide area, and
are consequently mnable to watch the affairs of a company in which they may
be interested. Certainly by the introduction of some very stringent clauses
growth of bogus companies will also be checked to a certain extent. So far
as the Bill aims at affording; reasonable security to the share-holders, creditors
and the public generally, by effective control over the companies, the country
really gratefully ackuowledges and appreciates the anxiety of the Government.
But, at the same time, care must be taken to eliminate from the Bill such
clauses as are unnecessarily hard and calculated to seriously hamper the forma~
tion and development of indigenous trading companies.

“T believe I have madeimyself sufficiently clear by admitting that, while

od case has becn made out for introducing a measure, such as tho one
this Bill contemplates, some of its clauscs are hard and vexatious, and others
naworkable. With certaini modifications the Bill will be, in my humble
opinion, a most acceptable nieasuve for protecting the public from falling into
ﬂge olutches of unserupulous and unprincipled adventurers.

! ; “ Bome time ‘theréforo is absolutely necessary to effect tho necessary modi-
fioations in the Bill as it now stands, and that is all that my amendment has

in view. .

¢ i “The Belect Committee's Report on the Bill in question is dated the 3rd
instant, and was placed before the Qouncil subsequently. Some of the members
g‘esidinf.at places about six hundred to a thousaud miles away from the Capital
probably roceived a copy thereof some days later still ; so that virtually very little
time has been availa.gfe even to some of the members, who could with -all the
resources at their command, barely go through the Report which, together with
the Bill as amended, comprises 127 printed pages. Sufficient time has not
been given to enable members carefully to go through the various clauses of
the Bill and the suggestions that have been made by the Seleot Committee.

© . %I understand the Bill is to be given effect to from the 1st of April
1914. In that oase, I fail tosee why the Bill should be rushed through
this Session.© The Hon’ble Member does not want to republish the Bill
as amended by ‘the '‘Select Oommittee. That so far-reaching a change in
the law of Joint Stock Companies should be effected in such a great
hurry, and under circumstances which preclude the possibility of subjecting
the modifications in the Bill made by the Select Committee to careful and
informed criticisms, is a matter which could hardly meet with public appro-
val. I can hardly see any justification for legislating in this hurried manner,
because no harm can accrue by waiting till the next Sessions, especially in view
of the fact that the Bill in question is to be put into operation, not until the
expiration of over twelve months from to-day. Moreover, the nature of this
Bill is not so urgent as that of the Conspiracy Bill. No immediate danger is to
be apprehended from keeping it in abeyance for a period of three months only.
There is another strong reason why the Bill in question should wait for some time.
The Bill is in the first place incomplete. Some of the most important clauses
_ relating ‘to managing agents are dropped from the Bill for the time being, and
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are to bo subsequently incorporated in it. I sce from the Report of the Select
Committee that, for the sake of very small changes in the phrascolozy of certain
clauses, consequential alterations had to he made thronghout the Bill.

“Isit then not likely that the insertion of so mauny highly important
clauses relating to the internal management of compavies which may finally
take any shape, might require a number of consequential alterations through-
out the Bill, thus entailing fresh trouble and probably necessitating changes in
the Bill which we ave asked to pass to-day ¥ What useful purpose is served by
Eassing the Bill pieccemeal ? I beg respectfully to differ from the view taken

y the Hon’ble Member and the Seleet Committee, that the Bill in the sha
in which itis to become law, does not requirc republication merely on the
E:und that it has not been much altered. To me it appears that the Bill has

n sufficiently altered to stand in need of being republished. I beg respect-
fully to draw the attention of the Hon'ble Member to a few of tho alterations
made in the original Bill by the Select Committee, which I call substantial
alterations—alterations which require time for very eaveful consideration.

“(1) Bection 24, sub-clause 2, appears to me to he superfluous, for the
simple reason that no useful purpose 1s gained by substituting for the term
¢ Legal practitioner’ the words ‘An Advocate, Attorney or Pleader entitled
to appear before a High Oourt’ If it is intended to exclude District
Pleaders it would be a real hardship in the smaller Moffusil towns.

“(2) In section 82, sub-clause 1, the worl, ‘fourteenth’ is omitted. 1 do not
understand the significance of the alteration, from the 14th day to the ‘day of
the first or only ordinary general meeting,’ etc., for submitting the annual -
list of members to the Registrar.

“(8) In section 86, clause 2, the Select Committee have increased the copy-
ing charges from annas two to annas six per 100 words or a fractional part
thercof, throughout the Bill. In my humble opinion instead of extending
additional facilities to shareholders or any persons interested in the Company
the proposed enhancement in the copying charges would act as a deterrent.
The proposed charges boing exorbitant, compared with those obtaining in
business firms and also in Courts of law, the very persons whom it is intended
to benefit by the introduction of the Bill, will be practically prevented from
taking copies as freely as they might otherwise do.

“(4) In section 138, clause 2, the words ‘ persons who are or have been
officers of * are added which change the aspect of the Bill altogether, inas-
much as to call upon past officers of o company who may have severed their
connection with it long ago, to furnish satisfactory information to the re-
gistrar, would be really a great hardship, What inducement would past
officers have to come from perhaps distant places, and ransack the old registers
and documents of a company whose service they may have left under peculiar

- circumstances unless it be either to injure its interests or to unduly favour it?p
Buch a procedure will likewise open a door to unsorupulous persons -to un-
necessarily embarrass the company. Moreover their testimony could not be
taken as absolutely reliable. es not this change require consideration on
the part of those vitally interested in the matter ¥ From my personal experience
as one interested in the management of Joint Stock Companies, I may be
permitted to observe, that this certainly is a change of great importance, which
requires dreconsideration, and in which the public might with advantage be
oonsulte

‘“ (6) Beotion 145, clause 1, relating to the appointment and qualifica-
tions of auditors seems to have had the attention of the Seloct Committee.
It is however diffioult to understand why the Select Committee have not
deemed it necessary to specify the qualifications of such auditors. In my
humble opinion it 1s not expedieut to leave the determination of the qualifica-
tions of auditors to the Local Governments, to be varied from time to time
inasmuch as no local conditions are likely to affeot the standard of efficiency
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required in an auditor, this being purely a matter of finance. The qualifica-
tions of directors of a company arc defined in the Bill ; so ought those of the
auditors to be. T also beg to submit that accounts have invariably Leen kept
in the different parts of India in the prevailing vernaculars for centuries past.
The contomplated changes affecting the present class of officers may Do so
sweeping as to eliminate the present class of auditors from the funetions which
they have hitherto discharged to the satisfaction of those concerned and at very
moderate cost. One does not know. I am not sure whether English law
imposes any restrictions in regard to the qualifications of auditors. We, mem-
bers, fully conscious of our responsibilities as men and representatives of
various interests, would certainly expect before voting one wa?r or other upon
this measure to know the precise effect which each clause would produce.

“(6) Section; 163 relates to the circumstanoces under which a company
may be wound up by the Court. But to wind up a company for the default
mentioned in olause (ii) or for the delay mentionod in clause (iii) would be a
great hardship. T fully agree with the Hon’ble Mr. Sitanath Roy’s remarks
in his Minute of Dissent on this point.

© “It would be a great pity if the winding up of a company should be the

result of a single default on the part of its promoters who may not after all be
to blame for such default owing to ciroumstances beyond their control. This
seotion certainly requires modification.

. (1) In section 236, sub-clause (8), the Select Committee have added that
‘the Indian Limitation Act, 1908, shall apply to an application under thisseotion
as if such application were a :suit.” As far as I can see under the old Act no
such limitation was in force. This is another radical change which in m
humble opinion calls fur the' expression of public opinion hefore the effect 1s
given to it. :

. “I also beg to submit that the severity of several of the penal clauses is
out of all proportion to the magnitude of the offence, and while they will press
ver{ hard upon those who are already in the line, they are calculated to raise
apprehensions in the minds of intending bond fide promoters of new concerns,
and thus discourage enterprise. There are several other changes made by the
Select Committee to which { ‘do not wish to advert, for fear of being too long.
I presume I have made out a sufficiently strong case to justify a short post-
ponement of the Bill for the reconsideration which it docs require. I earnestly
request the Hon'ble Member for Commerce and 1ndustry therefore to be so
good as to heed my request for postponement, and thus give reasonable oppor-
tunity for the expression of the public opinion on the scope of the monsure,
when, as the Hon’ble Member has just remarked, almost all responsible bodies
have already had an opportunity of expressing their views; by waiting three
months more, probably just the few who have had no opportunity of doing so
might get a chance of sending in their opinions, and the Government will in
that case be ‘better supported in this measure, and leave no room for any
complaint. '

“Thousrands of people in Gujarat are interested in the Mill industry, and
every change, large or small, of law concerning this interest is studied b
them with the keenest attention. I may be permitted to say that some of
the leading men of Ahmedabad, which next to Bombay is the largest centre
of Cotton Mill industry in India, and which perhaps would not yield even to
Bombay in the number of Joint Stock Companies liquidated or wound up,
with whom I had the pleasure to confer on the subject, have unhesitatingly
expressed their desire to see the Bill postponed for three months, at least, to
allow of the Select Committee’s Report being republished and reconsidered.

‘ After having put before the Council my reasons, I hope that the Hon’ble
Member, as well as the Council will be good enough to take into favourable

consideration my amendment, and see their way to postpone the Bill at least
for three months.”
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The Hon’ble Malik Umar Hayat Khan :—“I only wish to

speak in connection with this mwendment. In our part of the counfry our ex-
perience has been that there are some companies which are composed of very
very ordinary men, and of course many of these companics were broken up and
these men went to jail ; but the Government of the Punjab has to spend such
a lot of money and a lot of money of our countrymen also was lost. ow these
are men that have no lonour; they can easily go to jail.  Buppose they
have collared a lakh of rupees, they can go to jail for a year, and then the
come back and get all this money, so if this Bill is postponed, 1 think there will
be a lot of danger. Of course any member can bring in all the amendments by
a new Bill altogether, and get all these defects put right. So I would ask the
Council to pass this Bill at once.”

The Hon’ble Mr. Clark :—“S8ir, I think I ought to point out
first of all that the Hon’ble Mr. Vakil’s amendment as it stands is really
impracticable. He suggests postponing this Bill for three months before pass-
ing it into law. As this Council will not he sitting this day three months, we
cannot do it. It would mcan postponing the Bill possibly for about a year.
My objection to it however is based on a deeper principle, namely, that if we
were t0 agiee to postpone the Bill under these conditions, we should practically
make legislation on important matters in this country impossible ; an importaut
Bill would continue to revolve like a gyroscope until it should cease to be
important. This Bill hasnot beeu in any way hwiricd. The English Act, on
which the Bill is based (and the Billslill very closely reproduces the English Act),
was circulated in 1909, that is four years ago. The whole question has really
been before the cr.-uutr'{ for four years., Last ycar the Bill which we based on
the English Act, moditied in light of the suggestions received on the English
Aot, was circulated again through the country for opinion. These opinions
have been duly received and examined, and were before the Seleoct Committee
when the Bill was considered. A good deal of the Hon’ble Member's com-
plaint was, I think, that some of the provisious in the Bill would press hardly
on indigenous companies ; but these are not new provisions. These provisions
were in the English Act which was ciroulated in 1909, and in the Bill circu-
lated last year. If we ciroulated the Bill again now, we should get no new
opinions on it. There is really nothing in the on’ble Member's contention
from that point of view.

“I think the Hon’ble Member is not quite olear as to the true prineiple
underlying re-circulation of a Bill under ourrules. It is only to be done in cases
where a Bill is so fundamentally altered that it has been really different to the
Bill which was put before the country and which was considered by the different
bodies to whom it was submitted. I submit, Sir, it is really impossible to say that
about the present Bill. Fora Bill of its size, I doubt if any Bill has been 5o little
altered in Sclect Committee. ‘'he Hon’ble Member went through the list of
new provisions which he consideied were important, and I am swe he will
forgive me for saying that he had to go pietty far afield to find them. He had
for instance to cite an amendmeut by which the Comumittee altered the
prescribed charge for copying. 'Ihat is hardly the sort of matter which ought
to cause a Bill to be re-circulated and submitted to the country again with all the
delay involved. And it is very undesirable that the Bili should be delayed.
I explained in Council the other day that there was & good deal of important
macﬁinery to set up in connection with this Bill, machinery which we cannot
set up until the Bill has been passed into law. It is very im 'Jfo;-tant to improve
registration in connection with it, and that means a good deal of work and
-correspondence with Local Governments. We have also to meet the case of the
Auditors and all that takes time.

“ As to the detailed points raised by the Hon’ble Member, most of them are,
I think, points on which the i{on'ble Mr. Sitanath Hoy has got amendments,
and at any rate, it is hardly necessary for me to mention them now. The last
really large commercial measure which was put through in this Council was the
Factories- Act of 1911. That Act was very neaily re-constiucted in Com-
mittee, and nobody suggested it should be re-circulated. I am airaid Govern-

-
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ment could not possibly agree to re-circulate this Bill now. There has been
a very strong demand that the Bill should be passed into Jaw. It is required
to ) lace the framework of our commerce on a ‘sounder footing, and in many
ways it will help the commercial community. Only to-day I had a letter
from an important body of Indian commercial men from Bengal urging me
not to give way on this particular point. I will read a short paragraph from it.

‘I am directed by the Committee to convey their heartiest thanks to the Government of
India for having resisted the demand which was made with some amount of persistence . .
for further deferring the passage of the Bill to amend and consolidate the laws relating to
trading compauies und other associations . . . after having re-circulated the Bill .
My Committ-e nre glad that the urgency of the matter was fully appreciated and the
request for re-circulation in deference to the wishes of som= of the members of the Committee,
who had sufficient opportunities nlready nfforded to them for etudy and comment, involving
an unnecessary delay in the passing of a mea<lre of such vital importance having such
immense potentialitics for and fraught with such far-reaching consequences to the
trading and commercidl community; was not countenanced.’

“ 1 merely read that to show that there is a strong demand for the passage
of this Bill. I am afraid the Government cannot agree to delay it further.”

The amendment was put and negatived.
The Hon'ble Sir Charles Armstrong :—“8ir, I beg to move

‘the following amendment :—

“That the short title in clause'l of the Bill, us amended by the Select Committce, be
altered to the ‘ Indian Companies (Consolidation) Act, 1918 ;’

and I do this so that the Bill may agree with the preamble, which says that
it is expedient to consolidate and amend the law relating to trading companies.
As o matter of faot this Bill consolidates the Companies Acts of 1882, 1887,

1801, 1695, 1900 and 1910. I would like to point out that the pieamble to

the Indian Companies Act of 1882 said, * Whereas it is expeuient to amend,’
etc., whereas the preamble to this one says that it is expedient to *consolidate
and amend.’ There is no doubt whatever that this Aot is a cousolidating Act,
and I am advised that oconfusion will arise, unless the title of the Act is as
I have moved in this amendment.”

The Hon'ble Mr. Clark :— The point, Sir, is really a technical one.
An Aot is not called a consolidating Act if it effects any amendment in the law.
It is 8 very important matter of drafting that consolidation should be purel
consolidation without any soit of alteration in the existing law, that is. shouli

- be simply the putting together of existing Acts In this case of coure we

i have introduced amendments into the existing Act, and therefore it is a Bill to
- oonsolidate and amend, and not a consolidating Bill pure and simple I am

afraid theiefore that we cannot put in the words which the Hon'ble Member

' suggests ” *

The amendment was put and negatived.

The Hon'ble Ral Sita Nath Roy Bahaduar :—8ir, I beg to
move that sub-olause 2 of clause 24 of the said Bill be omittel My reason is,
first that the prowmnoters of the Company shall'have to apply to the Registrar for
the registration of the memorandum of association, and aiter the 1egist.ation
of the said memorandum, it shall be the duty of the Registrar to givea
certificate that the Gompany is incorpo.ated — After that I do not think the
declaration vequired by this clause is necessary, for after this certificate of
incorporation has been given by the Registrar, the Company becomes eatitled to
commence ‘work and to exercise all the necessary functio.s, and as such thers
is no further necessity for the declaration as requirel here. I therefore beg to
propose the omission of the sub-clause.”

The Hon'ble Maharaja Manindra Chandra Nandi of
Kasim Bazaar:—“Sir, I beg to support this amendment. In view of the.
provisions made in clauses 21 and 22, it scems to be unnecessary to dewnand
a declaration by an advocate, attorney or pleader entitled to appear in a High
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Couwrt who is engaged in the formation of the company or by a divecior,
manager or secretary of the company. According to clanse 21, the memo-
randum and articles shall, when regis ered, bind the ¢ smpany and the membe s
thereof to the sune ex:ient as if they 1espectively ha'l been signel by each
member Thus the memomandwun and a tic'es shall have all the effect « £ a
declaation It is further provided in clause 22 {that the memoranlum and
articles (if any) shallbe fi'ed with the Roag'strar, anl heshall reiain and register
them These provisions are sufficiently stringent, and the declaration demanded
by c'ause 24, sub-clause 2, is superfluous.”

The Hon’ble Mr. Clark :—* I think. Sir, there is a little misappre-
hens'on ahout this sub-clauss 2 Sub-clause 1 lays down that the certificate of
incorporation shall be conclusive evidence that all the requirements of the Act
in respeot of registration and of all the matters incidental theieto have been
complied with, that is to say, it provides that the certificate sha'l have an evi-
dential value. Consequently, the Registrar must be in a position to know
whether the various conditions have been complied with. It would be a
much greater nuisance to companies and company promoters if we were to
leave out sub-section 2, in which case the Registrar would have to satisfy him-
self by personal inquiry and investization. Sub-section 2 is really intended to
make matters easier. We have added the provision permitting tfle declaration
to be made by an advocate or attorney, etc, so as to meet cases where there
is no director, manager or secretary of”the company by peimitting other

eople of a certain weight and standing to vouch that these formalities have
een complied with. The provision follows closely the English Act. I cannot
accept the amendment.”

The amendment was put and negativel.

The Hon’ble Rai Sita Nath Roy Bahadur :—“My second
amendment, 8ir, is with reference to clause 32, sub-clause 8. beg to
move that the last three lines ‘togzether with a certificate from such director,
manager or secretary that the Yist and summary state the facts as they
stood on the day aforesaid’ be omitted. What I {eg to say is this that, at
every stage, at every turn, if promoters and directors are required to make a
declaration or to file a certificate, then very few honest people will be per-
mitted to take i:a.rt in the management of Companies or to act as directors.
I therefore think that all these things should not exist in the form representeq.
They have been borrowed from the Euglish Act, and every clause of the
English Act is not necessary in this country. The words seem to be superflu-
ous, and I beg to ask for their omission.”

The Hon'ble Mr. Clark :—“This isanother case where our altruistic
motives have been misunderstood. We are really trying to save all parties
trouble. It was pointed out by one of the Registrars of Joint 8tock Companies,
bath when the English Act was circulated and subsequently when the Bill
which we based on it was circulated, that a great deal of trouble and corre-
spondence was caused by their having to return these lists and summaries in
order to find out whether they stated the facts as they were on the presoribed day.
All that we ask is that these certificates should be supplied without the
preliminary of the information having to be asked for. That is all it comes
to. It really meets the convenience of all parties—the Registrar and the people
responsible for the management of the company. I am afraid, the:cfore,
Government cannot agree to the amendment.”

The amendment was put and negatived.

The Hon'ble Sir Charles Armstrong :—*8ir, may I be allowed
to move the alternative amendment which stands in my name—No. 7 on the
agenda paper.”

The President :—“ You have dropped No. 6, pamely, that in sub-
clause (1) of clause 75 of the said Bill the word * authorised ' he omitted.”
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The Hon'ble Sir Charles Armstrong:—“I have dropped
No. 6.”

The Presldent:—“Sir Charles Armstrong will move amendmont
NU. 7.”

The Hon’ble S'r Char'es Armstrong :—“Sir, I beg to move the
following amendment, that for sub-clausc 1 of clause 75 of the said Bill, the
following sub-clause be substituted, namely :——

‘(1) Where any notice, advertisement or other official publicution of a company contains
Publica‘ion of autborised oy well 83 subscribed and  any statement as to the capital of the company,
paid-up Caital. : such notice, advertisement or other official pub-
lication ehall also contain a statement in an equally prominent pesition and in equally

conepicnous characters of the amount of the capital which is authorised, also of the amount
subscribed and the amount paid up.’

“ My object in moving this amendment is so that we may have a really
effective clause in the Bill which will absolutely prevent a misleading adver-
tisement regarding the working capital of a company. The clause, as it stands,
hag this effect, that if a company advertises ils authorised capital, it must also
advertise its subscribed capital and the amount paid up. But I would put this
before the Council : supposing a company is started with the object of getting
as much noney as it can from the general public, supgosing the authorisec
oapital of that company is one orore of rupees, the subscribed capital of the
‘company is 50 lakhs, and the paid-up capital is 1 lakh. The company in its
advertisement will probably simply put ¢ Capital 650 lakhs;’ and I -contend
that that would be an extiemely misleading advertisement. What we want
to get -at, is the working or paid-up capital of every company, and if a
company merely advertises 50 lakhs and says nothing more, then I think
‘that that is a very misleading advertisement which we ought to take pre-
‘cautions against.. I may be told in; reply to this that the clause is similar
;to one which now exists in the Indian Life Insurance Bill; but I do not
;think that is any. reason why we should incorporate a clause which is really
iineffective in a -Bill of this character, I may be told also that, if the 50 lakhs
of capital are subscribed, the depositors are safeguarded by the liability of those
who have subscribed this capital to pay up in case the company goes into
liquidation. But in the case of a company such as I have desoribed, the share-
‘holders would in‘all probability be men of straw, and would not be able to ﬁ
‘up in case the company goes into liquidation. The olause that I have proposed,
I -claim, is an inﬁmte?y better one than the clause in the Bill. My clause
compels the company, if it makes any reference at all fo capital, to state
the authorised amount, the amount subscribed and also the amount paid
up ; and that is really what we want to get at. The clause, as it stands in the
Bill, only meets the difficulty half-way~- It simply says that if a company
advertises its authorised capital, it must also state its subscribed capital and its
paid-up capital. What we want to get at in any case is the paid-up capital,
the working capital, and by making reference to subscribed capital, I contend
that a company’s advertisement can be of an extremely misleading character.
I hope, therefore, that this amendment will be adopted by the Council.” ;

The Hon'ble Sir Ibrahim Rahimtoola :—* Mr. President, I wish
to support the amendment that has been moved by my friend, the Hon’ble Bir
-Cha.r}es Armstrong. I understood when we consideied the question in Select
Committee, that the intention of the clause was that the public should not be
misled by advertisements in which the fullest information ns regards the
authorised capital, the subseribed capital and the paid-up capital was not
clearly shown. I regard the amendment of my friend, Sir (Elmrles Armstrong,
as mere'y a drafting amendment with a view of bringing out moie clearly the
intention of the Select Committee. When for advertisement purpeses any
-advantage was proposed to he taken by any Company in mentioning the
figures of capital of any sort, then the public should be clearly told by such



COMPANIES. 497
(181 Marcn, 1913.] [Sir Torakiin Rahimtoola ; Mr Clark.)

company what was the amount of authori-cd capital, the amount of subscribed
capital and the amount of paid-up capital, so that the ful'est information may
be available to all these people who wished 1o deal with i either in the matter
of subscribing eapital, purchasing shaes, lending woney or  otherwise  In my
opinion the ques.ion before the Council is whether the section of the Li'l carries
out the object wih which it was intioduce |, or whether the alteration in the
woiding as sugge-ted by my Hon'ble f iend, 8ir Chailes Aru.strong, really mects
the question. 1 think that the Hon b e Member in charge of the Bill should
give a clear explanation inreply wheiher, under the clause as it stands. .it will be
necessary, in all cases where any mention of capital is made for advertisement
wrposes, that full information under the thice heads must be given or not.
f that is so under the section as it stands in the Bill, then the amendment need
not be pressed, but if that object is not sccuied and if in the il ustration which
the Hon’ble Sir C. Armstrong gave it is possible for a company to merely adver-
tise its subseribed capital without being required to mention the amount of the
aid-up capital, then I think the amendmnent ought to he carried, waking
it imperative by Statute that all the information which the Hon'ble Sir C. Arm-
strong calls for shall be given.”

The Hon’ble Mr. Clark :—* Sir, I admit at onoe that thero is a
certain plausibility about the proposal put forward by the Hon’ble Sir Charles
Armstrong and supported by the Hon’ble 8ir Ibrahim Rahimtoola, but it goes
rather further than appears at first sight. The clause, as it stands in the Bill,
refers only to cases where the notice or other official publication contaius a
statement of the amount of the authorised capital. That clause is framed on
the analogy of the Life Assurance Companies Act of last year, and that Act in
its turn was framed on the analogy of the English Life Assurance Companies
Act of 1900. The idea in England was that Life Assurance Companies should
be placed in a position of greater security than ordinary Companies, and that
stricter provisions should be laid down in regard to them. That principle we
adopted in the Life Assurance Act of last year. "What the Hon’ble Member
really asks, is that we should put ordinary Companies on a higher plane,
so to speak, of restriction than Life Assurance Companies. This means intro-
ducing a rather serious anomaly into the law, and we should have to consider
the question of amending the Life Assurance Companies Act; and that I
think would be a little absurd at this stage when it has only been passed for
about a year. I also venture to think the Hon’ble Member a little exaggerates
the importance of the change that he proposes. What we want to get at, is the
people who advertise an enormous sum of nominal capital which is of course
a perfectly easy thing to do. There is nothing whatever to stop you, and it
misleads t{m ignorant investor to a very serious extent. But subsoribed capital
at any rate implies that there are subscribers who are responsible for it. I quite
agree that there may be an improperly large margin between the amount paid-
up and the amount subseribed, and that the security would depend upon the
financial strength of the subscribers, which may not amount to much, but it is
at least something which stands on a different footing to nominal capital pure
and simple.

“ It has been our principle not to try too much all at once. It may seem
a pusillanimous policy, but it is at least a cautious and moderate policy. I do
think it is very important, especially perhaps in a country like India, not to try
to do everything straight away. If we bad been starting with an absolutely
clean slate, perhaps there would have been something to say for adopting the
proposal of the Hon’ble Member. But I think this is rather a late moment at
which to put it forward. I should have liked to hear the opinions on this Bill
of more of the commercial representatives in this Council. It is a matter
which might very usefully have been discussed in Committece. If the other
commercial representatives had generally agreed, Government might have been
in a position to accept the amendment But I do think that it is a change
that we ought not to adopt at rather short notice, at the last moment, and at
this stage of the Bill. I am alraid, therefore that Government must reluse
to accept the amendment.”
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The Hon'ble Sir Charles Armstronz:— May T ask if this sec-
tion can be postponed alo.g with the othe.s that will be consideied a year
hence P

The Hon’ble Mr. Clark :—“ 1 am afraid not.”

The Hon’ble Sir Charles Arms‘rong - My conteution is that
if we are going to do anything ut all in this way let us do it popeily 1 een-
tead that.the clause, ns it stands in the Bill, does not meet the point that we
have been consilering for so very loug. What we wish to do is to potect
depositors from misleading adveitisements, and there can be very tittle doubt that
the clause which I have suggested is infinitely better than the clause in the Bill.
I think it will be a very great pity, while we have an opportunity of putting a
proper clause into the Bill, that we should not do s0.”

- “The question having been put the Council divided and the result was as
follows :—
Ayes—21.

“The Hon’ble Mr. Ghuznavi; the Hon'ble Maharaja Manindra Chandra
Nandi; the Hon'ble Raja of Mahmudabad ; the Hon'ble Raja Ilushalpal Singh ;
the Hon'ble Rai 8ri Ram Bahadur; the Hon'ble Nawab Saiyid Muhammad ;
the Hon'ble Mr. Vijiaraghavachariar; the Hon’ble 8ii iﬁama Raya of
Panagallu ; the Hon’ble Khan Bahadur Mir Asad Ali Khan; the Hon'ble Sir
Charles Armstrong ; the Hon'ble Sir Jbrahim Rahimtoola; the Hon'ble Khan
Bahadur Rustomji Jehangirji Vakil ; the Hon'ble Mr. Fuzulbhoy Currimbhoy
Ebrahim; the Hon’ble Babu Surendra Nath Banerjee; the Hon’ble Maharaja
Ranajit Binha ; the Hon'ble Raja Baiyid Abu Jafar; the Hon'ble Mr Madhu
Budan Das; the Hon'ble Malik Umar Hayat Khan; the Hon’ble Raja Jai
Chand; the Hon'ble Sardar Daljit S8ingh ; the Hon’ble Sir G. M. Chitnavis.

Noes—43.

X “His Excellenoy the Commander-in-Chief ; the Hon’ble 8ir Guy Fleetwood
Wilson ; the Hon'ble Bir Robert Carlyle ; the - Hon'ble Sir Harcourt Butler ;
the Hon’ble Mr. Syed'Ali Imam ; the Hon’ble Mr. Clark; the Hon’ble 8ir
Reginald Oraddock ; the Hon’ble Mr. Hailey ; the Hon'ble Sir T. R. Wynne;
the Hon’ble Mr. Meugens ; the Hon'ble Mr. Monteath; the Hon’'ble
Mr." Saunders ; the Hon'ble Mr. Wheeler ; the Hon'ble Mr. Enthoven;
the Hon'ble Mr. ‘Bharp; the Hon'ble Mr. Porter ; the Hon'ble Bir
E. D. Maclagan ; the Hon’ble Mr. Gillan; the Hon'ble Major General
‘Birdwood ; the Hon’ble Mr. Michael ; the Hon'ble Surgeon-General BSir
C. P. Lukis; the Hon'ble Mr. Gordon; the Hon'ble Mr. Maxwell ; the
Hon’ble Major Robertson ; the Hon'ble Mr. Kenrick ; the Hon'ble Mr.
Kesteven ; the l{on’ble Mr. Kinney ; the Hon'ble Sir W. H. Vincent ; the
Hon'ble Mr. Carr ; the I{on’'ble Mr. Macpherson ; the Hon'ble Mr. Maude ;
the Hon'ble Maharaj-Kumar of Tikari ; the Hon'ble Qumrul Huda ; the
Hon'ble Mr. Arthur ; the Hon'ble Rai Sita Nath Roy Babadur ; the Hon'ble
Major Brooke Rlakeway ; the Hon'ble Mr. Fenton ; the Hon'hle Mr. Walker ;
the Hon’ble Rao Bahadur V. R. Pandit ; the Hon’ble Mr. Arbuthnott ; the.
Hon'ble Brijut Ghanasyam Barua ; the Hon'ble Mr. Eales ; the Hon’ble
Maung Myé.”

So the amendment was negatlived.

The Hon’ble Mr. Monteath :—* 8ir, I rise to move the amendment
that clause 77 of the Bill be omitted. The clause in question is one that deals
with restrictions in connection with quorums. Up to the pre:ent, neither in
the English Act nor in the Indian Act, have there heen any restrictions in con-
neotion with quorums, and the Select Cownmittee were of opinion that some
restiictions should be laid dowr defining the limits of quorums that the articles
of association of a Company should prescribe, and with this in view clause 77



COMPANIES. 499

[18rz Marcu, 1918.] (M. Montealh ; Maharaja Manindra Chandre
Nandi; Makaraja Ranajit Sinka of Nashipur ;
Str Tbrakim  Rahimtoola ; Rai Site Nath Roy
Bahadur.]

was drafted and included. The result of subsequent inquiries, however, is that
these restrictions will bear havdly on many existing arrangements, and for this
reason, I beg to propose that the clause be omitted.”

The Hon’ble Maharaja Manindra Chandra Nandi of
Kasim Bazar :--*8ir, this clause appears to me to be somewhat obscure,
and should be omitted as proposed by the Hon’ble Mr. Monteath. No
minimum quorum is fixed for o general meeting, and the matter is left entirely
to the articles. The waximum quorum ‘shall not exceed ten members present
in person or (when proxies are allowed to count for a quorum) twenty members
present in person or by proxy.” It is not ‘clear whether in the latter case it
will be necessary or obligatory for any specified or minimum number of
members to be present in person, or whether the number of members present
may be more or less than ten, the balance being represented by proxy. Either
both the minimum and maximum for a quorum should be tixed by Statute, or
both should be left to the articles of each individual company. The latter
course is to be preferred, and I accordingly support the amendment.”

The Hon'ble Maharaja Ranajit Sinha of Nashipur :—8ir,
I beg to sup{m’t the amendment which has been just now moved by m
Hon’ble friend, Mr. Monteath. We have borrowed the provisions of this Bill
from the English Act, and when there is no such provision in the English law, I
do not think that it should be inserted in the present Bill. The Government’
has removed many contentious matters fromn the Bill itself, and I think if this
section be omilted, it will be acceptable to Trade and Commerce. With these
few words, I beg to support the amendment.”

The Hon'ble Sir Ibrahim Rahimtoola :— 8ir, I rise to opgosa
the amendment. The object of tho clause is that it should be possible to hold
general meetings where the affairs of the Company can be adequately discussed.
Any restrictions of the kind, which have appearel in certain joint stock
companies in which a very high percentage of the subsoribed capital is
required, to form a quorum at general meetings have proved detrimental to
the public interest. It is, thercfore, necessary that some provision of this kind
should be made to remove the difficulties in the way of holding general
meetings. Personally, as I statel in the Seleet Comimittee, I would have
preferrel if, instead of the provision in its present formn, the section had left
the companies f ee to provide for what quorum they like in the articles, with
this reservation that, in the event of a general mceting not being held for
want of a quorum, then say within a week afterwards an aljournel meeting
shall be held whete no quorum shall he necessary at all. I think it is very
necessary that facilities shouldl be provilel for the shareholders to hold gene:al
meetings and discus: the-cin the interests of the company Any regulations
which make it practically imp:ssible to hold general meetings in consequence
of a high quorum cannot, I think, be acceptable in the pub'ic inte est.
‘Whether the provision is allowel to rewmain in the form in which it stands at
preseat in the Bill, or whether some provision is introduced which ensu es
that general meeiings shall nst be practical'y prec'uled from being held in
consequence of excessive quorum is immaterial; but there is a clear case for
some provi~ion of the kind an11I,t e efo e cannot agree to the entire omission
of the clau e as requirel by the ameadinent I wil', the-efore vote agaiast it

'The Hon'bl2 Ra.’ Sita Nath Roy Bahadur :—* Sir, I a'so beg
to support the motion. The clause is deciledly obscu-e. It does not prescribe
that the qu rum should be so an'l so. It only says that it should not exceel ten,
but what is the minimum quorum it does not say. Also in the case of proxies,
it does not say what number of persons should be present anl what number of
proxies ate to be allowel. It is quite indefinite It may he that nineteen
gentlemen may be present by proxies anl one person present personally.
Would that sat sfy the requirements of the sootion? I think it is obscure, and
I think it should be omitted ”
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The Hon'ble Mr. Pandit :—“Sir, I also rise to oppose the
motion which has been put forward by the Hon’ble Mr. Montcath. The
amendment comes certainly as a great suvprise to those of us who were on the
Sclect Commitice. We understood that it was the desire of the Hon’ble Mr.
Monteath and others who were on the Sclect Committee to have such a clause
as the one now under discussion inserted in the Companies Bill in order that
by unreasonable articles of association it shonld not be rendered well-nigh
impossible for a quorumn to be got together and husiness gone through at a
general meeting.  The instance of the Bank of Burma was quoted in Select
Committee in support of the proposal to insert some such clause, and it was
urged that it was by rcason of the articles of association of that Company
providing & quorum which was impracticable and which proved impossible that
there were no general meetings held for years together and that in consequence
the affairs of the Bank went from bad to worse and came to the crisis of which
we have all heard. ;: Now this cluuse 77 merely provides that by the articles of
association of any company the quorum shall not be fixed so high as to render it
too difficult for ge'nerachctinws to be hold and for the affairs of the company
to be discussed by {he sharcholders and no reasons for omitting it havo been
assigned. The Hon’ble Rai Bahadur Sita Nath Roy has taken exception to
this clause on the ground that it is obscure, but I do not see that theve is any
obscurity in the clause. All that it lays down’ is, that if by the articles no

; E:oxies are allowed and members are required to be present, a quorum shall not

more than ten members present in person and if proxies areallowed, then the
quorum shall not be more than {wenty, inclusive of proxies. Now it is quite true,
as the Hon’ble Rai:Bahadur Sita Nath Roy has pointed out, that where proxies
are allowed, it may admit of say two members being present in person with
ighteen proxies, and that may constitute a quorum at a general meeting. But
with regard to the former there is no difficulty whatever, and in the articles of
association a provision can be made for a much smaller number than ten
provided in clause 77. I submit, therefore, that by striking out this clause 77
we shall leave the affairs of the companies open to very much the same objco-
tion as was pointed out and raised in the Select Committee in connection with
the Burma Bank affairs, and some such clause is necessary in the best interests

' of shareholders and of commercial and iudustrial enterprise. I therefore

oppose the motion for omitting this clause of the Bill ”

~ 'The Hon'ble Mr. Clark :—“8ir, the Hon'ble Mr. Pandit who has
}ust'spokan has expressed the meaning and intention of this clause quite clearly.
agrée with him that the clause is not obsoure, although it perhaps looks a
little curious because you expect the law to prescribe a minimum quorum
rather than a maximum. But the point which we wished to meet, the point
we had in mind, was a possibility which has already cropped up in one or two
cases, namely that the articles of association may fix a quorum so high that
practically speaking a geaoral meeting cannot be held. I believe they have a
small quorum just for passing accounts and so on, but for other purﬁnosas the
have this large quorum that praciically prohibits a proper meeting being held,
and the action consequentl 01p the managewmeunt of the company being properly
oriticisel. Of courss that i1s an u.desirable thing, and it would be desirable to
meet it. But it turns out to be just one of those cuses where it proves very
diffioult to meet a speoific case, a specitic wroag it you like, in a general body
of law like this, without cutting across something else. It is quite true, as
Hon'ble Mewmnbe:s have said, that the Committee agreed to accept this clause,
aod the Houble Mr. Monteath, who is now moving it out, himself agreed to
accept it, for he himself appioved of its object. The only difficulty is the way
it works in practice Apparently it is the custom in a good many cases to fix
in the aiticles of association and in cont.acts that certain things can only be
done by a. extraorlinary resolution at meetiugs where there is to be a specified
quoium larger than that provided for in this clause. We should be seriously
interfering with the existing comme. cial practice—at any rate on one side of
India—that may not be quite convinoing to p.eople on the other side—but one of
the difficulties of legislating in India is that you have to meet the requirements
and interests of every side. I regret we are unable to deal with this evil. It is
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not a common one. We have heard of only one casoe I beliovo; but it would
have beon an advantage if we could have dealt with it. In the circumstances,
however, I must agree to the omission of the clause. 'The amendment is

accepted.”
The motion was put and agreed to.

The Hon’ble Rai Sita Nath Roy Bahadur :(—“8ir, I heg to
move for the omission of all the sub-clauses from 2 to 11 in clause 78. It
may seem that I am asking for too much, but I heg to point out that all
these sub-clauses are entirely new, and are not suited to this country. A
joint-stock company which is started with a small capital and which has to
maintain a small clerical establishment, may find it very hard to comply with
the requirements of the section. It would entail a heavy burden, and wou'd
require a good deal of time and labour to prepare and subiit such a report.
In my opinion the burden would be too heavy for a small company to bear.
In fact throughout the Bill such a heavy burden and responsibility has been
thrown upon the directors and managing staff, coupled with the fact of their
being required at every stage to file a certificate, or to make a declaration, that
it would have the effect of preventing many honest people from attempting to
promote a joint-stock company.

“The elaborate provisions made here and elsewhere which have no place
in the existing Act will, in my opinion, tend to frighten away people from
assuming any responsible position in the formation of joint-stock companies.
The object of the legislature is undoubtedly good and is evidently intended to
safeguard the interests of investors; but the provisions though waﬁ’ meant need
not necessarily be all suitable. In a country where capital is so small and shy
hard and fast conditions will surely go to discourage promoters from floating
joint-stock companies. Under these circumstances, f beg to move for the
omission of sub-clauses 2 to 11 from clause 78.”

The Hon’'ble Mr. Clark :—*8ir, in this amendment and in some
subsequent amendmentc, I think the Hon'ble Member has one definite principle
in view—or rather one definite end. I sympathise with his end, but I entirely,
I am afraid, disagree with the means which he proposes to employ to secure it.
The end is to encourage capital to come out froin its lair and invest itself in
companies. 8o far we are entirely at one. We differ as to the means. His
idea is to place as few restrictions as possible on the formation of companies.
That scems to me a dangerous policy. It may work very well for a short time;
but as people are not all honest, somebody will sooner or later take advantage
of it, and people will begin to lose their money. Now as people put their
money into companies, not with a view to lose money but to make more, that
is not the way to encourage the investment of capital. It seems to me that, as
long as you avoid conditions which are unnecessarily burdensome, the duty of
‘Government as regards the best way of encouraging the investment of capital
in this country, is to make it as safe as possible. In this paiticular case,” 1 do
not think anybody really can naintain that the provisions are burdensome.
The law, as it stands, already provides for statutory meetings, but the provision
-as to the statutory report is a new one. The statutory report which must be
forwarded to every member before the meeting must contain certain necessary
details regarding the sharc capital, the financial position of the company,
the names, addresses, etc., of the principal officers of the company, and the
particulars of any contract, the odification of which is submitted to the
company for its approval. A copy of this report has a'so to be filed with the
Registrar; a list of the members of the company giving certain details has to
be produced and kept open to inspection at the meeting; and any matters
arising out of the statutory report are to be open to discussion  That is all.
That is 1eally all that these sub-c'auses provide, and I do not think anybody
can seriously contend that they can ll:a any serious hindrance to the forma-
tion of companies, or that they will give alarm to people who are responsible
for the formation of companies. On the other hand, they do provide most
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- useful information for the people who arc investing in those companies. I

© consent, but that it should be perfectly clear that he

am afraid, in these circumstances Government cannot accept the amend-
ment.”

The amendment was put and negatived.

The Hon’'ble Rai Sita Nath Roy Bahadur :—“Sir, my next
amendment is with refereace to clause b, sub-clause (1) (¢}, which 1equires
that every director thall have to sign and file with the Registrar a consent
in writing to act as such director. The amendment that I propose is, that
he might signify his conmsent in wriing to the promoteis of the propored
company instead of being required to file it with the Registrar. That, I beg to
suggest, will exactly mneet the requirements of the case The object of this
sub-clause is evidently to }Jmt.ect peop'e from being wmisled by high sounding
names in a prospectus, such names being not unorten inserted in the pros-
peotus without the knowledge or consent of the geut'eman concerned. In
such a case the object may be gained by the Eromotcls being required to pro-
cure beforehand the consent of the would-be directors in writing to act as diiec-
tors. People are generally apathetic : they, at least the big men, may not like
the idea of filing their consent with the Registrar. They may signity their con-

“sent in writing to the promoters of the company. It doos not make a world of

differeuce. I would therefore substitute for (1) (i) the following :—

‘ Bignified his consent in writing to the promoters of the proposed company to act as such
director.’ * '

The Hon’ble Mr. Clark :—*I am afraid it does make a very con-
giderable difference. The whole point is, not merely that he should signify his
{las done so. Thatis why

we have proposed that the consent should be filed with the Registrar, so that

~ there might be no question about it. I am afraid Government cannot accept

the amoendment.” :
The amendment was put and negatived.

. . - { 3 -
- The Hon'ble Rai.Sita Nath Roy Bahadur:—‘ My next
amendment is with reference .to section 94, Bir. The first ?ortion, that is,
the first two lines, seem to me’ objectionable. The  Hon’ble Member for
Commeroe is perhaps not aware of the great difficulty experienced in raising
money in this country. This is no doubt prejudicial. It will be doubly pre-
judicial. On the one hand, the naming of the minimum subscription in the’

- prospectus on which the directors may proceed to allotment will have a deter-

rent effect on would-be subsoribers, and, on the other hand, it will go to tie up
the hands of pronroters. I therefore ask that the first two lines of sub-olause
(d) be vuitted, that is, ‘ the minimum subscription on which the directors may
proceed to allotment.’

« And with respect, to my amendment for the omission of the other clamies,

what I beg to say is, that the full particulars required to be inserted .in

the prospectus would be more than enough to discourage any promoter

or promoters from floating a joint-stock company. The burden :of

my song is everywhere the same. In the case of a company with
a small capital the expenses that would be incurred in newspaper adver-
tisements alone would be enough to swallow up a large portion of the proposed
capital. Joint-stock companies are still in their infancy in this country.
Various efforts are now being made to float joint-stock companies for develop-
ing small industrial enterprises with small capitals; but if companies with
large capitals—say from 10 to 20 lakhs, and companies with capitals ranging
from fifty thousand to a lakh of rupees are to be placed on an equal footing
and forced to comply with all the elaborate provisions of the law, then all
hopes of industrial enterprises would be gone. That is my amendment.”

The Hon'ble Mr. Clark :—“8ir, I find it very difficult to follow

what the Hon’ble Member said, but I am quite clear as to what he wants to
do. He wants to omit sub-clause (1) (d) to sub-clause (1) (o) of clause 94.”
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The Hon'ble Rai Sita Nath Roy Bahadur.—* Particularly
the first portion of sub-clause (d).”

The Hon'ble Mr. Clark :—* That is to say all the provisions of im-
portance in regard to the prospectus. Now, I think the same general remarks
apply to this amendment as I ade just now. The Hon'ble Member regards
it as very embarrassing and difficult for company promoters in this country to
afford this full information, and he thinks the requirement will deter people
from going into compuny promotion. I cannot accept that point of view.
This is rou.'ily one of the most important clauses in the whole Aet. Ttisalso one
which, I think I am right in ¢aying, has not been wodified at all as ccmpared
with the English Act. It has therefore been belore the country for the last
four years, and it is one in which most of the authorities we have consulted
have agreed most cordially. T am afraid, therefore, that 1 must again refuse
the Hon'ble Member."

The amendment was put and negatived.

The Hon’ble Rai Sita Nath iIRoy Bahadur:—“My next
amendment, Sir, is with reference to clause 101. I beg to move that at the
end of this clause the words ‘loss or damage’ roferred to in sub-clause (1)
shall not * mean non-payment of dividends or payment of dividends at small
rates’ be added. This relates to what is said in sub-clause (1).

“ My reasons for the proposed addition are that in case promoters of a
joint-stock coinpany are prevented for the time being by circumstances beyond
their control from showing a large profit and consequently from giving any
dividend or dividend at a high rate, it may not be in the power of the share-
holders to turn round and say that ¢ we were led to take up tEe shares by reason
of the tempting prospects that you he'd out in the prospectus, and as such you
are bound to pay the loss which we have sustained by takicg shares in your
Company.’ Promoters might have honestly believed that the enterprise would
give a good return, but their expectations by reason of adverse circumstances
may not be realised, but that would be no ground for rendering them liable for
any fancied loss.

It will be impossible to float a company, and in fact people would be
discouraged from floating a joint stock concern if by reason of any statement
in the piospectus, though not deliberately false or misleading, promoteis are
called upou to make good any loss or damage which tho subscribers may fanoy
they have sustained.”

The Hon'ble Maharaja Manindra Chandra Nandi of
Kasim Bazar :—*"Sir, in supporting this amendment, I desire to point
out that a distinction should be made between small and large dividends mnen-
tioned in the prospectus of a company. We have to bear in mind that all
new companies arc floated in the hope of making profits, large or small, and
the provision in this clause may huve a deterrent effect upon the promotion
and flotation of new companies of every description. The bond fides of a
company which announces in its prospectus dividends at small rates should
be presumed and an exemption made in the termsof the amendment proposed
by my Hon'ble friend Rai Sitanath Roy Bahadur.”

The Hon’ble Mr. Clark :—* Of course nobody wauts in this clause
tp hit an honest company which has not been able to pay as big a dividend as it
hoped it would ; also, andl equally of course, this clause as it now stands would
not do it. The amendment is superfluous. It simply is not wanted. The

osition is as follows. I will give the Hon'ble Member the words of Lord
tsbury, a very eminent authority on the law, as to what the position really
is. - Lord Halsbury gave this ruling—

*The plaiotiff must provs dumage occasioned by the untrue statement. At the trial he
need only show that he hus suffered damage, the umount of which can afterwurds be ascertain-
ed by-inguiry ; and the measure of dumage is tha differ>nce between the price paid for the
shares or debentuies and their fair value at the date of allotment.’
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“The question really is whether the applicant, by reason of an untrue or
misleading statement in the prospectus, paid more for his shares or debentures
than they were worth at the time of the allotment. The question whether
dividends can subsequently be paid may or may not be germane to the inquiry
ag to the fair value of the shares at the time of the allotment, but the main
point is whether the subscriber was misled into paying for the shares an amount
which was not their fair value at the time. The amendment proposed is quite
supeifluous and I cannot accept it.”

The amendment was put and negatived.

The Hon'ble Rai Sita Nath Roy Bahadur :—‘“S8ir, we have
been accustomed to these things in Béngal and Eastern Bengal for several years.
‘We have been accustomed to such defeats. We well know that we aie in a
minority. We come here to lose our amendments. 8o I am not going to lose
heart. 1 feel bound in duty to myself and my countrymen to put the
remaining amendment.

“The next amendment is with reference to clause 102. The provisions here
are entirely new, and seem in my opinion to be unsuited to our country. It
provides that unless the minimum amount of the subscription named in the
prospectus be raised or if no amount is so fixed or named, then the whole of the
amount of the share capital be raised, and the promoters would not be entitled
to prooeed to the allotment that in my opinion is very hard indeed. If the
whole of the amount of the .money ocannot be realised in'the course of 120
days, that is in four months, then the promoters will have after the expiration
of 30 days to return, the whole amount. Considering how difficult it is to
induce people to. subscribe .for shares in a joint stooi company, and how
reluctant as a rule the people of this country are to invest money in a
new enterprise, I have no hesitation in saying that in several cases it would
be well nigh impossible to raise the:requisite amount of money in such a
short time asfour months. : The period may appear too long to an enormously
wealthy people as the English are,but it is not 86 in India where the

eople aro conservative and oapital -has to be coaxed. A definite time is

xed in sub-clause 4, it is four months. This will go to discourage promoters.
It is a very diffioult matter. In this country money does not flow in so easily
as it does in England, and therefore it will be partioularly hard upon promoters
to be bound to the requisite 4 months. The difficulty is that they will have to
return the whole of the money, and not only the money but the interest. This"
will go to discourage many people who take the responsibility of floating a .
company. Under these circumstances,I beg to move that at least we might -
acoept the whole amendment, or that a period of 8 months should be substituted -
for 4 months.” .

The Hon'ble Mr. Clark :—* Will the Hon'ble Member move the.
clause and then the amendmant? » '

The President:—*I was trying to ascertain exactly what the Hon’ble
Member was moving. Will the Hon'ble Member adhere strictly to the amend-
ment now before him and not go beyond it? "

The Hon'ble Rai Sita Nath Roy Bahadur:—“I beg to con«
fine myself to this amendment. My next amendment is—

The President :— Order, order | Does the Hon'hle Member propose to
move the amendment which stands in his name, namely that clause 102 of the
said Bill be omitted or does he not ?”’

The Hon'ble Rai Sita Nath Roy Bahadur :—“No, 8ir. I
beg to drop it.”
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The President :— Then sit down.”
The amendment was by leave withdrawn.

The Hon’ble Rai Sita Nath Roy Bahadur:—“My next
amendment is that in sub-clause (4) of clause 102 of the Bill,—

for the words ‘ one hundred and twenty days’ the words ‘ eight months’ be
substituted ; -

for the words ‘one hundred and thirty days’the words ‘nine months’ be
substituted ; and

for the words ‘seven per cent.’ the words ‘ five per cent.’ be substituted.”

The Hon’ble Mr. Clark :—*“ I am exceedingly sorry, Sir that we have
not been able to accept any of the Hon’ble Member's amendments, but I have
not the least desire to prevent his moving them. As I explained just now, it is
not so much a question of detailed amendments, as a question of a fundamental
difference of principle between us. I repeat it once more. He thinks that
capital can best be got to invest in this country by making everything as casy
as possible ; we think that the best way is to make everything assafe as possible.
That is really the whole differcnce between us. I come now to the present
amendment. He proposes that the period of one hundred and twenty days
after the issue of the prospectus before the money has to be paid back 1n case
a company is not formed, should be increased to eight months.

“The period was forty days in the English Act, and it has been already
trebled {0 meet the different conditions in India where we have larger distances
and so on, and everything takes longer. The Hon'ble Member now proposes to
raise the period to eight months. He thinks that this will facilitate promotion.
But surely people will not be very keen about giving you money if you are
going to keep it from them for eight months without paying interest. It is
expecting people to part with their money for a far longer time than they could
possibly think of doing. I cannot therefore agree to increase the hundred and
twenty days.

‘““The other point is that the rate of interest which becomes payable after
the period of one hundred and twenty days has elapsed, should be reduced from
seven per cent. to five per cent. It 1s, I admit, five per cent. in the English
Act, but the Committee unanimously agreed to put it up to seven per cent. as
recommended by several Chambers of Commerce, as the rates of interest, of
course, are higher out here than in England. If you do not keep it ug to
seven per cent., people who promote companies would never give you back
your money, but would continue to pay you five per cent. and earn eight or
nine per cent. on it, until you got it back by a ocivil suit. That is a very
grave objection to the Hon'ble mover's amendment, and I am afraid I cannot
recommend Council to go back on the decision of the Belect Committee.”

The amendment was put and negatived.
The Hon’ble Rai Sita Nath Roy Bahadur :—“S8ir, I need

not press my next amendment regarding the omission of clause 105."

The President :—* Does the Hon'ble Member withdraw the amend-
ment ?”’

The Hon'ble Rai Sita Nath Roy Bahadur :—*“ Yes, Bir.”

The amendment was, by leave, withdrawn.

The Hon'ble Rai Sita Nath Roy Bahadur :—“ Bir, I beg to
move that in sub-clause (1) (i) of clause 184 of the Bill, for the words ‘ by all
the direotors ’ the words ‘ by at least two of those directors’ be substituted.
The first part of the sub-clause prescribes that in the case of a banking company,
whatever be the number of directors, whether five or six or ten, it wou d be
enough if the balance sheet be signed by three directors ; but immediately after
it goos on to prescribe that where there are three directors the balance sheet
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should be signed by all the directors. Suppose there is disagreemont between
the directors, and one of the three, simply with a view to spite the otker two,
whimsically refuses tosign the balance shect. What is the remedy of the bank ?
1n such a contingency, should the bank shut its doors, or pay hush money
to the recusant director in order to induce him to sign the balance sheet ?

“ T raised this point also in the Select Committee, but I am sorry to say that,
though it was supported by my Iowble friend, Sir I. Rahimtulla, the
amoudment was not accepted. I do not see any reason why it should be insisted

_that in the case of companies having three directors the balance sheet should be
signed by all of them, and there is no provision that it may be signed by the
majority of them. But in the case of any other Company, if there be 25 direc-
tors, it 1s provided that it will be sufficient if three directors signed the balance
sheet. I therefure beg to move the amendment which stands in my name.”

The Hon’ble Mr. Pandit :—“ Sir, I risc to support the amend-
. ment proposed by the Hon’ble Member. The scope of the amendment
_ has been explained by him, and it seems quite rcasonable, as he has pointed
: out, that if in the case of Banking Oompanies on whose Board thore are more
. directors than three, the signatures of only three of them suffice, the
- signatures of two out of three should on the same principle suffice in other
i cases, and there is no reason why, when therc are only three directors, there
{must be 8 minimum number of three to sign the balance sheet. I certainly
ithink that the difficulties to which the Hon'ble Member has referred are
probably more often experienced, than what the Hon'ble Member in
icharge thinks is the case, and therefore, by accepting the amendment, the
ditficulty will be coped with, while a more practical clause will be inseited in
the Lill. Tne Hon’ble Mr. Clark suggests that the fear of a fine up to
i Rs. 500 will be a sufficient check upon the spirit of recalcitrancy, if displayed,
by a director, but it will ba a poor consolation to the majority o the directors
that along with themselves the reca'cifrant director will also be liable for
 non-compliance with the law. I thercfore support the amendment.” '

" The Hon’ble Mr. Clark :—“8ir, I think the. Hon'ble Member has
‘overlooked the last sub-séction : of the clause. I gather his difficulty is that
ione* of the three directors may. refuss to siga the balance sheet. The last
:sub-seotion provi:les that ¢if any copy of a balance sheet which bas not been
isigned as required by thissection is issued, circulated, or published, the company
and every o'ficer of the 'com[ulany :who knowingly is a pa:ty tothe defaut
isha‘l be punishable by fine which may extend to E.SOD.’ Well, if a dJdireotor,
irefuse l to sign, he would have to pay the fine of 1#500. He might also have the
;satisfaotion of sticking his two col'eagues for #500; but at any rate he would
‘have to pay the fine hinself, and it does not seem very likely that anybod
;would go out of his way to put himself in such a position; and I do not thin
; that the oase is likely to arise. ’
' “The point raisel by the Hon’ble Mr. Pandit was that there is no reason
i why you should require this particular provision in the case of banking com-
_panies when it is not required in the case of other companies.”

: . 'The Hon'ble Mr. Paudit:—“I did not say that the distinction

"was as regards banking anl other companies, but where there were more
than three directors, and three directors sufficed. If that was the princip'e
that was accepted, what harm was there in accepting the principle that two of
them should sign when there were only three directors. may also say with
regard to the fine of R500 that the director who did not sign could say, ‘I
refuse to sign,’ and he would thus escape liability, whereas the other two would
be punished.” ~

-'The Hon'ble Mr. Clark :— The other two would be able to settle
with the dissenting director somehow. The whole point is that this provision
rests on the distinction between banking companies and other companies in the
English law. The English law regards regulation of a banking  company as
more important. than the regulation of other companies as the interests of
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depositors as well as of investors are involved, and it consequently provides
that whoie there are thiee directors they should all sign. It is not a very im-
portant provision, but still” there is something in it, and I do not think we
ought to alter it. Sub-section 2 meets the caso of absent directois, and there is
no danger of any haidship avsing under that head.

“I am afraid I cannot accept the Hon'b'e Member's amendment.”

The question being put the Council divided, and the 1esu't was as

follows :—
Ayes—16

The Hon'ble Mr Ghuznavi; the Hon'h'e Maharaja Manindra Chandra
Nandi; the Hon’ble Raja of Mahmudabad; the Hon'ble Raja Kushalpal
Singh ; the Hou'ble Rai Siri Ram Bahadur; tho Hon'ble Mr. C. Vijiaraghava-
chariar ; the Hon'ble Sri Rama Raya of Panagallu; the Hon'ble Sir Ibrahim
Rahimtoola; the Hon'ble Khun Bahadur Rustomji Jehangirji Vakil; the
Hou’ble Babu Sure .dva Nath Baueijee; the Hon'b'e Maharaja Ranajit Sinha ;
the Hon'b'ec Mr Madhu Sudan Das; the Ho.'ble Rai Sita Nath Roy Bahalur;
the Hon'ble Malik Umar Hayat Kban; the Hon’ble Rao Bahalur V. R.
Pandit; the Hon’ble Sir G. M. Chitnavis.

Noes—48.

The Hon'ble Sir Guy Fleetwood Wilson; the Hon'ble Bir Robert
.Carlyle; the Hon'ble 8ir Harcourt Butler; the Hon’ble Mr. Syed Ali Imam;
the Hon ble Mr. Clark ; the Hon'ble 8ir Reginald Craddock ; the Hon'ble
Mr. Hailey ; the Hon'ble Sir T. R Wynne; the Hon'ble Mr Meugens; the
Hon’ble My, Monteath ; the Hon’ble Mr Saunilers; the Hon'ble Sir A H.
McMahon ; the Hon'ble Mr. Wheeler ; the Hon'ble Mr. Euthoven ; the Hon'ble
Mr. Sharp; the Hon’ble Mr Porter; the Hon'ble Sir E. D. Maclagan ; the
Hon'ble Mr. Gillan ; the Hon'ble Major-General Birdwood; the Hon'ble Mr.
Michael ; the Hon'ble Surgcon-General 8ir C. P. Lukis ; the Hon'b'e Mr.
Gordon ; the Hon'ble Mr. Maxwell ; the Hon’ble Major Robertson ; the Hon’ble
Mr. Kenrick; the Hon’ble Mr. Kesteven; the Hon'ble Mr. Kinney; the
Hon'ble 8ir W. H. Vincent ; the Hon'ble Mr. Carr; the Hon'ble Nawab Baiyid
Muhammad ; the Hon’ble Khan Bahadur Mir Asad Ali Khan; the Hon’ble
8ir Charles Armstrong ; the Hon’ble Mr. Fuzulbhoy Currimbhoy Ebrahim ; the
Hon’ble Mr. Macpherson ; the Hon’ble Raja Saiyid Abu Jafar; the Hon'ble
Mr. Maude; the Hon’ble Maharaj-Kumar of Tikai; the Hon’ble Mr. Qumrul
Huda; the Hon’ble Mr. Arthur; the Houn'ble Major Brooke Blakeway; the
Hon'ble Raja Jai Chand; the Hon’ble Sardar Daljit Singh; the Hon'ble Mr.
Fenton ; the Hon’ble Mr. Walker ; the Hon’ble Mr.: Arbuthnott; the Hon’ble
8rijut Ghanasyam Barua ; the Hon'ble Mr. Eales; the Hon’ble Maung Mye.

8o the amendment was negatived.

The Hon'ble Rai Sita Nath Roy Bahadur:—“My next
amendment is, 8ir, that in sub-clause (2) of clause 189 of the said Hill for the
word ‘one-tenth ' the word ¢ one-fifth * be substituted. My reasons are, 8ir, that
in every joint stock concern, there is always a discontented few in opposition
to the directors and the managing staff of a company ; it is not going too far to
say that the discontented minority in several cases takes a perverse delight .in
opposing or thwarting the directors and the managing staff, and it is always the
case that when a company passes through a period or oycle of bad or lean years,
and conse uentl& becomes incapacitated by reason of adverse circumstances to pay
good dividend, then it is that the latent spirit of opposition breaks out into open
mutiny. It is always easy and does not require extraordinary efforts for a dis-
contented few to gather into its fold a few members holding one-tenth of the
share capital. What I mean to say is, that powers should not be placed into
the hands of such a small number to introduce an element of discord into the
management of the company, and to move the Local Government for taking
action as provided here, which may go not ouly to upset but to wreck a joint
stock company. In the case of a banking com&any. it has been provided that
the number should be fixed at one-fifth, but, in the case of other companies, the
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Bill provides that it should be in the power of one-tenth of the holders of the
share capital to move the Local Government to take action as provided in the
Bill. I beg to say that there should be no distinction between a bank and
other companies, a.id to move that the word ‘one-fifth’ be substituted for the
word ‘one-tenth.”

The Hon'ble Mr. Clark :—* The whole question is what proportion
is reasonable. I think we aie on perfectly safe ground if we follow the propor-
tion laid down in the English Aet—the proportion of one-tenth. That propor-
tion was carefully considered in the Select Committec and was unanimously
accepted by them. I think we can very salely keep it.”

The amendment was put and negatived.

The Hon’bl2 Rai Sita Nath Roy Bahadur:—“My amend-
ment is, Sir, that sub-clause (2) of clause 163 be omitted. In my opinion the
snalty prescribed here is too severe. Default in filing tho statutory report or
in holding the statutory ineeting should not be visited by the penalty of wind-
ing up the company. The penalty scems to be out of all proportion to the
offence, and I therefore beg to press that this sub-clause (2) might be omitted.”

The Hon'ble Mr. Clark :—“ I think, 8ir, the Hon'ble Member has
overlooked two points. The first is that it is a very serious fault not to hold a
statutory meeting ; aund secondly, that the provision is permissive. The Court
need not take action unless they think it is necessary to do so. I think we
are perfectly safe in leaving the Bill as it is.”

The amendment was put and negatived.

The Hon’ble Rai Sita Nath Roy Bahadur:—“My next
amendment, Bir, is that in sub-clause (1) (a) of clausc 231 of the said Bill after
the word ‘revenue’ the words i rents - payable to landlords’ be inserted. The
Tenancy Act of every province provides that the rents payable to the superior
landlord should be a first charge upon the holding of the tenant. This element-
ary proposition of law is so well known everywhere, that it is hardly necessary
to dilate upon it. I am really sorry that there should bo any opposition to it.
To take a concrete case, suppose a company takes a permanent lease or lease for
99 years of a piece of land measuring say, 100 bighas, for setting up jute or
cotton mills thereupon, and stipulates to pay to the landlord Rs. 100 a month
as fixed rent for the entire piece of land. K such a case if default be made
in paying the stipulated rent to the landlord, the landlord would be legall
entitlel to get a decree for the arrear rent and costs, and to get the land wit.ﬁ
its buildings, godowns, and offices built thereupon sold in execution of his rent
decree. I E;% artioularly to draw the attention of the Council to Chapter XIV"
of the Benga g‘enancy Act dealing with sale for arrears of rent under decree,
and also to section 169 of the above Act, which authorises a purchaser under
a rent decree, even to annul all encumbrances.

“ Under these circumstances, the amendment that I move is s0 reasonahle
that it has only to be stated to be accepted; and I do not see any reason
why it should not be accepted.

“ My proposal is a very reasonable one. I wish that the words ‘rents pay-
able to landlords’ should be added after the word ‘revenue.’ In fact there
is no justification for inserting taxes, cesses and rates payable to the Crown
or to the local authority, as they do not form a charge upon the property.
They are recoverable like ordinary money deorees, and they cannot have
priority over rent payable to superior landlords.

. 1 therefore beg to move the amendment.”

'The Hon'ble Maharaja Manindra Chandra Nandi of
"Kasim Bazar :—* 8ir, the amendment before the Council is that in sub-
clause (1) (a) of clause 231 of thesaid Bill after the word ‘revenue’ the words
‘rents payable to landlords’ be inserted. Among the preferential payments
in the winding up of a company are included taxes, cesses and rates whether
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payable to the Crown or to a local authority duc from the company. I think rents
payable to landlords should be placel on the same footing as revenne, and
given precedence over all other liabilitics of the company. Most companies have
to take land on rent, and uunless landlords have an assurance that their claims
will have preferential consideration along with revenue, they will be naturally
reluctant to give land on rent to companies There shou'd be a statutory
guarantee that rents payable to landlords should have preferential consideration
when the affairs of a company are being wound up. I beg to support this
amendment.”

The Hon’ble Raja Kushalpal Singh :—"“1I have great p'casure
in supporting the amendmeunt proposed by my colleaguc the }Ion'{)le Rai
Bitanath Roy Bahadur. With the exception of revenue, rent due to a land-
holder should have priority over all other dues. It is a recognisel principle
of law that, so far as a tenant is concerned, his primary liability is to pay his
rent. The Co-operative Credit Societies Act gives priority to the claims of
Government and landlords in respect of revenue autr rent respeotively. The
Madras Government is also in favour of this amendment. The position of a
landholder as preferential creditor is accepted by the people and the Govern-
ment, and I think that no departure from this well-established and recognised
policy should be permitted.”

The Hon'ble Maharaja Ranajit Sinha of Nashipur:—“I
beg to support the amendment just now moved. Under the Bengal Tenancy
Act, as my friend the Hon’ble Mr. Sita Nath Roy has observed, 1ents are the
first charge upon the property, and I do not find that there is any justification
in omitting from this section rents payable to landlords, when the dues payab'e
to a local authority have been inserted in this clause. It will be a great
hardship upon landlords if they have no priority of claims ugon the company
when it winds up its business. ftherefore support the amendment just now
moved by my Hon’ble friend.”

The Hon'ble Mr. Syed Ali Imam :— “Bir, Hon'ble Members
who have supported this amendment are themselves landel magnates, and
there is no question that they fully understand the point that the law gives
recognition to rent as a first oharge. No one disputes this legal proposition
that has been put forward by the Hon’ble Mr. Sita Nath Roy. He has quoted
the provisions of the Bengal Tenancy Act. I do not for a moment question
them, but what I should very much like to draw attention to, is the faot that
a certain point in the debate has been completely lost sight of. What we
have before us, is the position of rent, a landlord’s rent, in a proceeling which
is known in this Bill as winding up proceeding. And it is in relation to that
proceeding that we have to consider whether any undue E{Jrit'.-rﬁ:y has been given
to the Crown or to some of the persons mentioned in olause 231A. I
submit that no undue preference has beon given, and that no new law has been
embodied in this section 231A. Hon'ble Members will remember that this
clause which is now 231A is really an old friend. This is the law contained
in the Indian Companies Act of 1882 as amended in 1887. It will be observed
that at least for the last 26 years this has been the law, and landlords have not
suffered from any deprivation of rent. But apart from that what we have to
consider is whether any injustice has been done to landlords. If Hon'ble Mem-
bers will turn to the earlier section—rection 230 of the Bill—they will observe
that the provisions of the Insolvency Act are applied effectively to the proceed-
ings that are known in the Bill as winding up procecdings, and that, therefore,
we have really to look at the question from the point of view us to what is the
position regarding the rent that the landlord may claim in insolvency proceed-
ings. We all know that under the lnsolvency Law a landlord’'s claim to
rent is a recognised claim. In fact the landlord is a secured creditor, and as
such in a winding up proceeding, which is really an insolvency proceeding,
he will have exactly the same place as he had before, namely, under the
Insolvency Act. Therefore no new provision is needed; his position is
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secured under the Insolvency Act. That Act is applied to winding up
proceedings under section 23D of the Bill, and, tharefore, he stands absolutely
safe. The preference given to the Crown by the clause under notice in no way
affects the position of the landlord as asocured creditor ; so no injustice has been
done to him. It appears to me that on'ble Members who have supported this
amendment and thoe Hon'ble Mr. Sita Nath Roy who has moved it 'hm-'e done
so purely under a misapprehension. It is not the intention of Government
for a moment to deprive landlords of their legitimate claims. We look
upon landlords as a class that is the backbone of the administration. We
should be the last to deprive them of any rights that they enjoy. I trust
that the explanation that I have offered to the Council will be accepted, and
that the amendment will be withdrawn.”

1
The Hon'ble Rai Sri Ram Bahadur:— “8ir, Isupport the
amendment moved by the Hon'ble Rai Sita Nath Roy. The explanation which
the Hon'ble the Law Member has given does not appear to me to be satisfactory.
There is a difference in the wording of clauses 230 and 231 of the Bill. Clause 230
refers to the case of winding up of insolvent companies. This class of companies

- will be governed by the rules of insolvency. But it appears that clause 231 is

meant for voluntary winding up of a company, for any other cause than insol-
\'enci'. That clause says that ‘in a winding up there shall be paid in priority
to all other debts’ the liabilities detailed in sub-clauses (a) to (¢). If in
winding up of a company it was to be assumed that priority is given to the Gov-
ernment for revenue or to landlords .for rent, then there was no necd to insert
the above provision in clause 231. If necessity has been found for inserting
this provision in clause 231, I'submit that on the same ground the charge which

a landlord has for rent should ‘also be inserted.”

. The Hon'ble Rai Sita Nath Roy Bahadur:—“Sir, I am
extremely thankful for the clear way in which the Hon'ble the Law Member has
been good enough to clear up the law and to show that the interests of landlords
are quite safe. Nobody doubts it ; at the same time I beg to point out this clear
ptoposition of "law w{uch is' well known that Government revenue, whether

rovision is made here or elsowhere, is as safe as it possibly oan be. It is the
grst_ charge upon property. In thecircumstances, while you have been good
enough to insert the word ‘revenue,’ where is the harm in allowing the
words ‘ rents payable to landlurds’ being added after the word *revenue'?

. It is well known that revenue is a first charge upon property. 'Why not put in

the words ‘rent payable to landlords’ after the word ‘revenue'? That is my

- contention.” '

The Hon'ble Mr. Syed Ali Imam :—* Sir, I am afraid that the
Hon'ble Mr. Sita Nath Roy has not quite appreciated my point. What I say is
this, that in the winding uF proceedings, which reall{anmount to insolvency
proceedings, the landlord will have no less a position than he has as a seoured
creditor, and if we were to change this, we would .be interfering with the Insol-
venoy Law, which is not before us. It is a technical point. '

“If I have failed in carrying it quite to the comprehension of my Hon'ble -
Colleague, then all I can say to him is that it is my misfortune.”

“The question having been put the Council divided, and the result was as
follows :—

Ayes—20.

“The Hon'ble Mr. Ghuznavi; the Hon'ble Maharaja Manindra Chandra
Nandi; the Hon'ble Raja of Mahmudabad; the Hon'ble Raja Kushalpal
Singh; the Hon’ble Rai 8ri Ram Bahadur; the Hon'ble Nawab Baiyid.
M?Jimmmad; the Hon'ble Mr. C. Vijiaraghavachariar ; the Hon'ble 8ri Rama
Raya of Panagallu; the Hon'ble Khan Bahadur Mir Asad Ali Khan; the.
Hon’ble Babu Surendra Nath Banerjee ; the Hon'ble Maharaja Ranajit Sinha;
the Hon’ble Raja Baiyid Abu Jafar; the Hon’ble Mr. Madhu Budan Das;
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the Hon’ble Maharaj-Kumar of 'Ikari; the Hon’ble Rai Sita Nath Roy
Bahadur ; the Hon'ble Malik Umar Hayat Khan; the Hon’ble Raja Jai Chand ;
the Hon'ble S8ardar Daljit Singh; the Hon’ble Rao Bahadur V. R. Pandit;
the Hon’ble 8ir G. M. Chitnavis.

Noes—44.

“The Hon'ble Sir Guy Fleetwood Wilson ; the Hon'ble Sir Robert Carlyle ;
the Hon'ble Sir Harcourt Butler; the Hon’ble Mr. Syed Ali Imam ; the Hou'ble
Mr. Clark; the Hon'’ble Sir Reginald Craddock ; the Hon’ble Mr. Hailey;
the Hon'ble Sir I'. . Wynno; the IHon’ble Mr. Meugens; the Hon’ble Mr.
Monteath; the Hon'ble Mr. Saunders; the Hon’ble Sir A, H. M¢Mahon ; the
Hon’ble Mr. Wheeler ; the Hon'ble Mr. Enthoven ; the Hon'ble Mr. Sharp; the
Hon’ble Mr. Porter; the Hon’ble Sir . D. Maclagan ; the Hon’ble Mr. Gillan;
the Hon'ble Major-General Birdwood ; the Hon’ble Mr. Michael; the Hon'ble
Surgeon-General Sir C. P. Lukis; the Hon'ble Mr Gordon; the Hon'ble Mr.
Maxwell; the Hon'ble Major Robertson; the Hon’ble Mr. Keorick; the
Hon’ble Mr. Kesteven; the Hon'ble Mr. Kinney; the Hon'ble Sir W. H.
Vincent ; the Hon'ble Mr. Carr; the Hon’ble Sir Charles Armstrong; the
IIon’ble 8ir Ibrahiin Rahimtoola ; the Hon'ble Khan Bahadur Rustomji Jebhan-
girji Vakil; the Hon'ble Mr. Fuzulbhoy Currimbhoy Ebrahim; the Hon'ble
Mr. Macpherson; the Hon'ble Mr. Maude; the Hon’ble Mr. Qumiul Huda;
the Hon'ble Mr. Arthur; the Hon’ble Major Brooke Blakeway; the Hon'ble
Mr. Fenton; the Hon’ble Mr. Walker; the Hon'ble Mr. Arbuthnott; the
Hon'ble Srijut Ghanasyam Barua; the Hon’ble Mr. Kales; the Hon’ble
Maung Myé.

8o the amendment was negatived.

The Hon’ble Sri Rama Raya of Panagallu:—“Sir, I beg to
move the amendment which stands in my name. It runs:

‘That in sub-clause 1 () of clause 231 of the Bill as amended by the Select Committee,
the words ‘or rents due to a Zamindar or landholder * be inserted between the words
‘ authority * and ‘due.’

“This amendment does not require a lengthy speech from me. I will
however try to point out to the Council in as few words as possible the reason-
ableness of the amendment. The rents due to the zamindars and landholders
form a first charge upon lands. This has been so in different provinces under
existing statutory laws. In my Presidency when the Estates Land Act was
being legislated, the landholders raised their voice against the deprivation of
their occupancy right. They were told that in return they would have the
advantage of their rents forming a first charge on the lands allowed to be
in occupancy of the ryots. Now the proposed logislative measure to consoli-
date and amend the law relating to the trading companies and other associa-
tions is very nearly depriving landholders of their first charge on lands in
respect of rents due to them.

“Clause 231, sub-clause (a) of the Bill, lays down that in winding up of
an insolvent company certain claims shall have priority, and the rent due to
landholders is not olassed as a claim having priority. 8ir, itis quite possible that
a company may be floated to undertake agricultural operation in a zamindary
estate. The company may fall in arrear of rent due to the zamindar for one or
more years. And that by an order of the Court this defaulting company is to
be wound up. Is not the zamindar entitled to claim the rent due to him asa
first charge on the lands let out to the company and the produce therefrom? A
responsible body like the Government of Madras is of opinion that ‘clause
2381 (clause 261 of the original Bill) seems to ignore tllm statutory right of
the landlords to priority of payment of the land held by the company.’ Oa
the other hand, it may be argued that clause 230 of the Bill leaves the claims
of secured oreditors sfafus gquo and the interest of the zamindars or land-
holders being secured would be protected by that clause. I am notsure whether
an astute lawyer cannot distinguish the interests of zamindars or landholders
from the secured debts. However, I am prepared to take the risk and agreo
that the interests of zamindars are so far protected. In fact until I was able
to realise the full significance of clause 4 of section 231, I had been thinking
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of even withdrawing my amendment, on the Law Member or the member in
charge of the Bill assuring mein this Council, that the interests ol the land-
holders are protected under clause 230. But I am sorry a study of sub-clause
4 of clause 231 of {he Biii makes that position impnssi{)lu. Sub-clause 4 pro-
vides that in event of a Jandlord distraining or having distrained on any goods
or effects of the company (of course, including the produce from the zamindary
lands) within three months next before winding up order, the claims of Govern-
ment revenue and wages due to servants and workmen of the company
shall be a first charge on the distrained goods or effects. Wo do not grudge
the piiority of Government olaims. Our fust charge even under statutory
law is not as against the claim of Government for State revenue. But we do
grudge the piiority of claim given to the servants and workmen of the company.
Sir, 1 undeistand that this has not been the law hitherto. My amendment
is a safeguard against sub-clause (4) of clause 231. If theclaimsof landholders
have the priority as provided in sub-clausc (1) («), they need not object te sub-
clause 4. They. would have their share in the sale-procesds of the dis-
trained goods or effects. If for any reasons it is found inexpedient to allow
the amendment as it is, I submit as an alternative that clause 4 of clause 231

may be deleted, in which case I would have no objection {o withdraw my
amendinent.

“Bir, in India the status of the landed proprietors is peculiar. They
are in a way agents of Government. At any rate in many instances State
lands were leascd out to them on their agreeing to pay fixed revenue. 'These
proprietors have to pay to Government the fixed revenue whether -they collect
or not tho rents due from their tenants. Under these circumstanoces clause
4 will certainly be a great hardship on these landed proprietors.

“There is yct another aspect of the question. If the amendment be not
allowed _or sub-clause 4 be not deleted, landholders will be suspicious of com-

nies and would ‘be very reluctant ‘to lease out their lands to companies.
'his cannot but be a clear disadvantage to commercial enterprize no less than to

agricultural development in the country. 8ir, I urge these points to the serious
consideration of the Council.”

. The Hon'ble Mr. Syed Ali Imam :—8ir, the Hon’ble Member, -
8ri Rama Raya, covered almost the ;same ground in his amendment as was.
covered in the discussion that, arose, on the %ast amendment put forward by
the Hon'ble Mr. 8ita Nath Roy. Under these circumstances, it would perhaﬁs
be a'waste of time on my part to repeat the same arguments; but I might!
supplement the reasons I put forward on that occasion by inviting the|
consideration of my Hon’ble Oolleague Sri Rama Raya to a leading English ;
oase on this very question. The ocase quoted is the one known amongst us;
as Richards v. the Overseer of Kidderminster, 1806. The point of law there;
has been vory olearly brought out, and-the decision really in that case comes |
to this, that the sub-clause which is now under discussion (of course it has:
not been referred to in the rule but that is the principle of it) does not_
affect persons not olaiming as creditors in the winding up, but preferring to!
stand on their own security. It is a higher position that the landlord has,
as a secured oreditor, and it is that position that wo make our best effortsy
to maintain. Hon'ble ‘Members are very doubtful about this proposition of
law ; at least one Hon'ble Member, who is himself a lawyer of considcrable:
repute, has thrown grave doubts upon the legal position that I took in my
address, but I think on reflection my Hon'ble colleague will find that I was
not quite in error when I took that view, inasmuch as I am largely supported
by no less an authority than a decision of considerable importance of an:

nglish Court. i

*“The next point that has been taken up by the Hon’ble 8ri Rama Raya"
is really one that does not at all arise as an amendment within the te:ms of
the motion that stands in his name on the paper to-day. He has very tactfully
invited the Council to leave section 431 (@) alone inasmuch as he knows that -
the division list has gone against him, but he very quietly and gently invites
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these charges or {hese rents due to a zamindar or lawdholder on the same
footing as taxes, cesses oc raies whether payable to the Crown or to o local
authoiity ; and therefore the Ion'ble Member has veally molitied his position
and las consented as it weire fo fake aseeon place. The amendment 1
think ought to be aceepied ia view of these eircumstances.”

The Hon'ble Sir Ibrahim Rahimtoola :—Mr President, 1
think there is considerable wisapjnehension in regard to the proper appneciation
of the question at issue.  We are dealing not wirh ordinary tenants who may
have taken Jand from zemindars under certain terms, bhut we are dealing with
joint stock companies who have uhitained leases of Tand Tor the eieciion of factories
and other joint stock purposes. Now. Sir, in egnd to all these eases, as far as
my experience gocs, there i~ an actual lease in writing under which the
.interests of the lessor and the lessee me clearly defined. There aie a large
number of cotton mill companies in Bombay who have taken leases of land
on payment of certain ground rent per month, and there are written leases
between the landlord and the company under which the intesests of the land-
lord are amply safeguarded.  The owner of the land when he leases his holding
for purposes of joint stock enterprise obtains a lease—a deed in writing—
stipulating all the terms anit conditions upon which the land is leased and the
saleguards for the payment of his rents. It is invaiiably the practice to
drovide that such rents are a first charge on the land and on the buildings
that are put up for the purposc of carrying out the enterprise for which the
land is leased, so that the charge for ground rent always takes precedence
over every other claim.  What does the liquidator do when the company is
wound up? He realises the property of the company. Now the property of
the company in this ease would be the land and the buildings standing thereon
80 far as immoveable propeity is concerned.  That property is sold and can only
be sold subject to the payment of the ground rent, which may be already due
and which may become duc thercafter.

*“It is therefore clear that a buyer when he offers to purchase that property
realises that he has got to pay the amount of ground rent which may be
due and which is a charge attached to the property, and be liable for subse-
quent Payments thercatter. ‘I'he question of ground rent payable to the
landlord, under these conditions, does not arise at all. On the contrary, as I
understand it, the position of landlords under the prescut law is considerably
stronger and higher-—even hizher and stronger than land revenue and liabilities
payable to the local authorities ; because this section provides that in the
event of the property of the company not being sullicient to meet all the
liabilities under sub-clauses (a), (#) and (¢) of sub-clanse (1) of section 231 they
have got to divide the amount available amongst themselves pro rate, thus
involving a smaller payment in discharge of their cluim.  But a landlord
has got to get his whole amount : he is not'affeeted. T awm surprised to find that
the mover of the amendment and his supporfers want to introduce the name
of the landlord into this clause,—which will have the effect of reducing
him to an inferior position, i.e, it will make him accept a swmaller lpercentage
of his claim under this clause if the assets of the company in ligquidation
are not sufficient ; while not inserting his name here he has a (list.inctlrv prior
claim over all others on the assets of the company in liquidation. I
cannot understand why so much stress is laid by the landowning interest in
this Council in demaudfn_:: that the landlord who occupies in this respect a
higher standard of sccurity for the payment of his ground reut should be
put in an inferior position. It is clearly a case of misapprchension.

“I will for these reasons vote against the amendment.”

The Hon'ble Rai Sri Ram EBahadur:— “Sir, I support the
amoendment moved by my Ilon'bie friend Sei Rlama Raya.  The reasous given
by the Hon'ble Member who spoke last will be found to be not cogent. In
clause 231 of the Bill there is a distinet provision for sufeguarding the
interests of the Government. The words in clause (1), sub-clause (a), are—*all
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us to the consideration of the question as to whether or not sub-clause 4 of that
clause may be conveniently deleted. Now that is not before the Council, and
it is not an amendment i regard to which we have received any notice. But
apart from that [ am fully prepared to make a good defence in favour of the
view that the clause should be maintained ; but inasmuch as no amendment of
that clause has been moved before the Council, I consider I should he cxercising
a wise diseretion if I were not to invite the Council, to a consideration of that
clause or its deletion. Under the circumstances, 8ir, on belialf of the Govern-
ment, I say that I am unable to nccept the amendment which has been moved."”

The Hon’ble Mr. Pandit:—“Sir, may I say a few words
on this amendment. The sole question which has been raised in ihis
amendment and it was also raised in the former amendment which was lost
is one m& to the |position of the landlord under clause 231 with regard to his
rents when a company is being wound up. Now clause 230 of this Bill has
just ‘been referred to as safeguarding the Jandlord’s interests and treating him
on the footing of 4 secured oreditor. And then the ruling in the English case
just cited by the Hon'ble Law Member has been.elied upon to show that
if the landlord did not choose to.come in under the provisions of the winding
up clauses, he could stand; on his own rights independently, and that there-
fore these clauses would not affect him I do not know whether clause 172
of the Bill has also been taken into considcration in this connection. By
that clause it has been provided that when a winding-up ordér has been made
no suit or other legal procéeding shall he proceeded with or commenced
against the company -except by leave of the Court and subject to such terms
as the Court may impose. 8ir, there can only be one object in inserting the
provisions of olause 172 and that cannot be to encourage the Court which is
seized of jurisdiction over the winding-up proceedings to allow suits to be
filed or proceeded with in other Courts ané the winding-up proceedings to be
protracted ad énfinitum, The whole object of that clause seems to be for
the Court whichj orders thg winding-up of a company to keep the control
over those proceedings in its own hand' as far as possible and to settle the
olaims and distribute the ascets as soon' as practicable.”

“ Now, if that is the object of olause 172 then no reliance can be placed upon
the provision of that clause that the Court may grant permission for a suit to

be carried on or to be institufed in other Courts, and the provisions of section .

281 will therefore be: the ones to which these landlords or other persons in
a similar situation will be bound to have recourse ; and it is therefore necessary
to consider ‘whether clauses 230 and 231 really safeguard their intcrests. ’

“ Now with regard to clause 280, with due deference to the Hon'ble the

Law Member, I beg to submit that there are classes of casés with regard to |
these rents due to landlords which would not fall within tho category of

scoured debts. I do ;fnot feel : mygelf on safe Erountl in dealing with the
land laws of the provintes of Bengal and Madras, but I may cite an instance
from the land laws of the Central Provinces where the rent of an absolute
occupancy holding is by law ‘declared the first charge upon that holding.
With regard to that rent if a suit is brought without claiming specificall

a decree charging the holding with the amount .of the decree, then it
becomes purely a money decree, and it would not be a charge on the property.
- A suit therefore hias to be framed asking for a specific charge on the property
with regard to the amount. Now, if no suit can he brought by reason of

clause 172 and recourse to the provisions of section 231 is necessary, I submit ;

that the Court in dealing with the winding-up will certainly say that, so

far as the law stands, there is no provision for letting this inchoate claim to a
charge on the property have preference or precedence over all tho other
items mentioned in clause 231, and therefore there would certainly mot be,

that protection of theirintercsts of which the Ilon'blo the Law Member, |

assured the landlords who have heen most vigilant in safeguarding their own: |
intérests in'this Council and T cannot say that their interests are adequately;

safeguarded. . The. amendment which Sri Rama Raya has proposed treats,
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revenues, taxes, cesses and rates, whother payable to the Crown or to a local
authorivy, due from the Compuny at the date hercinaflter mentioned and having
beeome  due within the twelve months next bhefore that date, shall le
paid in priovity 1o all other debis. 1 donot think that there can be any
one higher in dignity than the Crown or the Geveenuent, If it has been
found necessary to safeguard the interests of the Crown or of the Government,
I do not see why a similar provision should nor he made for safegunrding the
interests of landlords and zamiudars. If the digniiy of the Crown or of the
Government is not lowered by giving them a proteetion under clause 231,
I don’t sce why the dignity of the landlord or zamindar would be lowered by
obtaining a similar proteciion. I therelore support the amendment that has
been moved by thé¢ Hon'ble mover.”

The Hon'ble Sri Rama Raya of Panagallu:— “Sir
neither my friend the Hon’ble the Law Menmdor nor the Ion’ble Sir Rahim-
too'a has touched the real point of my contention.  The point is that under the
statutory laws zamindars and landlords can by a summary process distrain
properties ol their “tenants for arvrears of rent. Dut under sub-clause 4 of
clause 231 when a landlord distrains property belonging to an insolvent com-
pany holding lands underhim, the debts due to Government and the com-
pany’s servants and workmen, will be a first charge upon the distrained
property. I wonlds thevefore have this ameudment as o safeguard against
sub-clanse (4) of clause 231. TIf the rent due to a zamindar or landholder
is also made a first charge on the defaulting company’s property, the
zamindar or landholder can go in at least for a share in the distrained
Frogert.y. If clause 1 is not amended, or if c¢lause 4 be not deleted, the
andholders cannot recover their arrears of rent, in spite of the fact that
they have taken all the steps they can under the law. As to the obser-
vation that the amendment willl place zamindars in a worse position, I may at
once tell my Hon'ble friends that that cannot be, because they have statutory
}m\'s t'o protect their interests, and {his amendment cannot interfere with thote
aws.’

The question having been put the Council divided, and the result was as

follows :—
Ayes--16.

The Hon’ble Mr. Ghuznavi; the IHon'ble Maharaja Manindra Chandra
Nandi; the Hon'ble Raja of JMahmudabad ; the Hon'ble Raja Kushalpal
Singh ; the Hon'ble Rai 8ri llam Bahalur; the Hon'ble My, C. Vijiaraghava=
chariar ; the Hon’ble Sir Rama Raya of Yunazallu; the Hon'ble Babu
Surendra Nath Baunerjec ; the Hon'ble Maharaja Ranajit Sinha ; the Hon'ble
Raja Sairid Abu Jafav; the on’ble Rai Sita Nath Roy Babadur; the Hon’ble
Malik Umar Hayat Khan ; the Ion’ble Raja Jai Chawd ; the Hon'ble Sardar
Daljit Singh ; the Hon’ble Rao Bahadur V. . Pandit ; the Houw’ble 8ir G. M.

Chitnavis.
Nocs—44,

The Hon'ble 8ir Guy Ileetwond Wilson 5 the Ion'hle Sir Robert Carlyle;
the Hen'ble Sir Marenurt But'er s the Hon'hle v Syed Al Tmam; the Hon'ble
AMr. Clark; the Hon'ble 8y Iovina’d Ceadiloek ;  the Honw'ble Me. Tlailey ; the
Hon'ble Sir T. B Wynne; the ITon’ble Mr. Meugens; the Hon'ble M.
Monteath ; the Hon'ble ALlv. Saunders; the Hn'ble Sir A, 11, McMahon; the
Hon'ble Mr. Wheeler; the TTon'ble Mr. Bnthoven; the ITon'ble Mr Sharp;
the Hon'ble Mr. Porter; the Hom'ble S8ir E. D. Maclagan; the Hon'ble M.
Gillan ; the Hon'ble Majar-General Birdwood; the Hon’ble Mr. Michael ;
the Hon'We Surgeon-General Sir ¢ P. Tuk's; the Hon'ble Alv. Gordon; the
on'be Mr. Maxwell; the How'lle Major Robertson; {he Mon'ble Mr.
Kenrick; the Hon'ble Mr. Iesteven; the Hou'ble Mr. Kinney; the
Hon’ble Sir W. . Viacent; the Ilon'ble Mr. Cars; the 1lon’ble Sir Charles
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Armstrong ; the Hon’ble Sir Ibrahim Rahimtoola; the Hon’ble Xhan Bahadur
Rustomji Jehangirji Vakil ; the Hon'ble 3r. Fuzulbhoy Currimbhoy Ebrahim ;
the Hon’ble Mr. Macpherson; the Hon’ble Mr. Maude; the Hon’ble Maharaj-
Kumar of Tikari; the Hon’ble Mr. Arthur; the Hon’ble Major Brooke
Blakeway ; the Hon'ble Mr. Fenton ; the Hon’ble Mr. Walker; the Hon’ble
Mr. Arbuthnott; the Hon'ble Srijut Ghanasyam Barua; the Hon'ble Mr.
Eales ; the Hon'ble Maung Myé. '

8o the amendment was negatived.

The Hon'ble Sir Charles Armstrong :—*8ir, I beg to move
that under the heading quoted, ‘Capital and Liabilities’, in Form F in the
Third Schedule to the Bill, the item ‘Loans Unsecured’ be inserted aftor
the item * Loans Otherwise Secured’. I also am not depressed at the rejec-
tion of my first two amendments, but I do hope that this one will be
accepted, because it will tend to clearness in the balance sheot. I must
congratulate the Select Committee on the very excellent balance sheet which
they have put forward, but I think it will be very much improved if thoy
will adopt my suggestion and add the item °Loans Unsecurcd’ after the
item *Loans Otherwise Secured.’ I may explain that in Bombay and
Ahmedabad, and generally in Western India, there are a great many loans
taken from depositors on three, four, six and twelve months. These come
to & very large sum, and it is very advisable, I think, that in a balance
sheet there should be a separate heading for: them, so that one may be
able to sece at a glance what the position of the company is. Of course, if
this amendment is not ado;'zted, they will be placed under the head of
‘Liabilities for other finance’, but that seems to me rather a clumsy wa{1 of
treating the matter. I suggest, thercfore, that there should be a special head
put in for them.”

The Hon'ble Mr. Clark:—“I quite agree with the Hon'ble Bir
Charles Armstrong that this will be a great improvement in the balance sheet,
and Government has much pleasure in acoepting the amendment.”

The amendment was put and agreed to.

The Hon'ble Mr. Clark :—*Sir, I beg to move that the Bill to
consolidate and amend the law relating to trading companies and other assooci-
ations, as amended, be passed. It only remains for me to express my acknow-
ledgments to Council, and especially to the Hon'ble Members of the Select
Committee, for the cordial assistance and support they have givon to Govern-
ment throughout the passage of this voluminous and important measure.”

The Hon'ble Maharaja Manindra Chandra Nandi of
Kasim Bazaar :—" 8ir, the most important measure with which this Council
has had to deal this session is the one we dre called upon to consider to-day, and
its importance will grow with the passing years and the development of I'rading
Compnnies in this country. Joint 8tock Companies are a very young institu-
tion in India and any legislation likely to hamper its normal growth must be
deprecated. At the same time, it is necessary that safeguards should be provided
against the abuses of company promoting and reckless or unwise speculation
with funds provided by an unsuspecting or confiding public. The Bill to
amend the law relating to trading companies and other associations has been
before the country for nearly a year and we in this Council have had the
benefit of a mass of valuable opinion, both official and non-official, on the
measure. I cannot say that the Bill has created much interest in the public
press, and with the exception of a few leading papers interested in commercial

uestions the majority of newspapers have generally left this measure alone.
ut the opinions of responsible public bodies and the mercantile community
elicited by the Bill go to Rgoow that there is a marked consensus of opinion in
its favour and responsible public opinion is inclined to view this measure as a
beneficent legislation. There is no general apprehension that this Bill will
unduly hamper the growth of trading companies in this country. The Bill
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as originally drafted has been carefully considered by the Scleet Committce
which has propesed several impoitant. modifications and the Council is now
called upon to consider the il as finally amended in commitice.

“ The generally accepted theory that capital in Tndia is shy and has to be
coaxed is only relatively true Jor in vecent years we have witnessed a remarks
able spirit of enferpiise and the lannching of numerous joint stock companies in
different parts of India. 1t cannot be denied, however, that joint stock com-
panies mre on their trial in this country and we are passing through a stage of
experiment If for some unforescen reasons or on aceount of a spirit of
reckless adventure the success of important companies is jeopardised or heavy
lnszes are incurred a reaction will he inevitahle and the country will have {o
face a serious and probably a prolonged set-back to future enterprise and
industrial and commercial development. Bearing this fact in mind and also
that joint stock concerus are comparatively new to this country the Legislature
is acting wisely and well in providing proper and legitimate safeguards against
undue risks and improper management and in orzanising a system of super-
vision ealculateld to minimise the dangers of inexperienced or rash speculation.

“We are all aware, Sir, that no legislation, however hoiough or however
comprehensive, can prevent the failure of even the lavzest and apparently most
prosperous concerns.  Crises come which cannot always he tided over and
concerns managed with the most serupulous honesiy must sometimes come to
griet.  As 1he Honourable Member in charge of the Bill puinted out in his
speech in introducing the Bill sharcholders and depesitois e everywhere more
or less carcless and they are certainly more careless in India than in Eng'aud.
Apart from inevitable or unavoidab’e difficulties there is a palpable necessity
for protecting. so far as is compatib'e with the minimuin of inteiference, the
interests of sharcholdeis and investors and this is the main object of the Bill
before us.  The outstanding features of the Bill are the provisions regarding
awlitors, the larger powers vested in the Registrar of Companies and the ulti-
mate power of the Local Government to take action. As the Jaw now stands
the Government is powerless until the crash actually comes when an inquiry
discloses whether there has heen any fraudulent imalpiactice or mere negli-
gence. If theie has beén fraud the offendi. g director or manager is brought to
justice, but this is very doubtful satisfaction to the investor or sharehoider
who is either heavily hit or entirely ruined.

* Under the existing law any one may be selected orappointed to audit
the accounts of trading and other companies and theie is no qualifying test or
standard of merit by which aud:tois are se'ected. This unsatislactory state of
things will be terminated by the new Jaw. According to Scction 145 of the
Bill before the Council ** No peison shall be appointed to act as an auditor of
any Company other than a private company unless he holds a certificate from
the Local Government entitling him to act as an auditor of companies. The
Local Governme.t shall, by notificat’on in the Local Official Gazetle, make
rules poviding for the grant of certiticates entitling the holders theieof to act
as auditors of companies and may by such rules provide the conditions and
restiictions on and subject to whici‘l such certificate shall be granted.” The
possession of such a certificate will entitle the holder to act as an auditor of
companies thioughout British India unless the exercise of the right is limited
by the ceitificate. **The Governor General in Council may, by notification in
the “ Gazette of India,” declare that the members of any institution or assccia-
tion specified in such wotification shall be entitled to he appointed and to act as
auditois of companies throughout British India.””  Thus there will be a

arantee that auditors of companies in futwe will he qualified men who will
ave to satisfy tho T.ocal Government of their ability to discharge their dulies
before they aie granted centificates. ITn a manner, theirefore, they will be
public servants responsible not only to the directors and shareholders but also
to the Local Governiment. Their responsibility will be bronght home to them
by another provision in the Dill. At present the balance sheet alone has to be
forwarded to the Registrar of Companies, but the auditor's report is not
submitted to him nor is it available to the sharcholders. Under the amended
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law the auditor's report will have to be forwarded to the.Registrar of Comn-
panies and sharcholders will be entitled to copies of it on puyment of a specified
fec. Counsequently tho audit report as distinguished from the balance shect,
will be a public report and the auditor will fully realise the grave nature of his
l'esponsibi?ity. As he discharges it so will he retain or lose his certifieate. It
cannot for a moment be denied that in the interest of the Companies themselves,
and in that of the sharcholders and investors this is a necessary and wise
precaution and the audit of trading companies will be done by qualified and
responsible men.

‘“ The next salient feature of the measure is the power of investigation by
the Registrar of Companies. After persual of the balance sheet and the
auditor’s report he will have power, under Section 138 of the Bill, to call for
any information or explanation in connection with those documents and it will
be obligatory on ‘all officers of o company to furnish such information or
explanation. If the explanation is not considered satisfactory the Registrar
shall make a report in writing to the Local Government. Ie will have no
power to set the law in motion himself aguinst any company or officers of a
company. That power will vest solely in the Local Government. But the
law will empower the Registrar to make enquiries and, may be, to sound a note
of warning in time, leaving the ultimate decision as regards the course of
action to the Local Government. This is a precaution to which no exception
can be taken nor can it be urged that the Registrar will be vested with plenary
or suminary powers.

“ Now, Sir, let us consider for a moment how this provision of the amended
law is likely to work. It is an admitted fact that sharcholders and investors
are not very keen about their: own interests and ex?erience has shown that
concerted action by shareholders is extr’emehy rare. The affairs of trading and
other companies are managed'by boards of directors, the mn,joritf of whom are
neither very competent nor nien of leisure. They are generally guided and
dominated by one man who is either the managing agent or the managing
director as the case may be. Experience has also shown that he is practically
uncontrolled by his colleagues and the success or failure of a trading company
or concern is mainly di'ﬁendent on him. Of course his colleagues are equally
responsible in law but they are in actual practice led cutirely by him. When
the affairs of a company take an unfavourable tuin there is no pressure or
influence from inside or;outside to exercise any check and so matters proceed
from bad to worse until the orash comes and all are involved in a common
ruin. Under the safegiards provided by the measure now before the Council
there will be a periodic and authoritative, but friendly, scrutiny into the affairs
of joint stock companieg and it may be possible, to some extent, to prevent
heavy disasters by some timely preventi?e measure such as the exclusion of a
reckless director or manager or the prevention of unwisc or unsafe speculation
or investmonts. Looking at the measure in, this light I am sure it will be
frankly and warmly welcomed by all interested in the ultimate success of joint
stock companies in India.

“ As regards the clauses relating to managing agents, the deoision of the
Select Committee that they should be circulated before consideration by the
Council has my entire approval and support.”

‘The Hon'ble Meherban Sardar Khan Bahadur Rustomji

¢ Jehangirji Vakil :— Sir, I wish to make a few observations at this stage
+ of the Bill which is before the Council. I do not wish that my position should

be in any way misunderstood. I heartily support the measure. It isa
measure which is absolutely necessary, and it is entirely in the interests of the

" creditors, shareholders, depositors and the investing public of the country.

But at the same time I have to oppose if simply on the ground of the insuffi-. '

cienoy of the time that has been at our disposal after tho Select Committec's '

- Report was out.

v
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“Therc is havdly any measure which has attmeted the attention of the
general public and in ‘mrtimlnl' of the commercial community more than the
Tudian Company’s Bill, which has heen so very ably drafted by the Hon'ble
Member in charge of the Bill.  From the voluminous opinions submitted on
the Bill, not only by the vavions Government ollicials, but also by publie
bodies, commereial associations and individuals, it is evident that the Bill in
question hus given rise to soveral controversial points.  But one thing is indis-
Rutal)le, and that is that, on the main principles of the Bill, there is not much

ifference of opinion.

“The Select Committee's Report, together with the Bill comprising 127 fools-
cap pages is dated the 3rd instant, to-day it is the 13th. But in order to be able
carefully to compare them with the various opinions received, the original Bill,
as drafted in the first instance. and other analogous Acts necessary time ought
to be ziven  Although I had not hal sufficient time to study the Bill, on a
hwrried perusal thercol it struck me that although it is sought to bring the Bill
in conformity with the English Company’s Consolilation Act of 1008, some
of the importaut provisions of the said Act have not found placo in the Bill
now under consideration.

It is not my intention to take up tho valuable timo of the Council by
recapitulating at lencth the objections I raised in my speech thiz morning.
But I would summarize them in a few words i—-

“Section 86 (2) the copying charges of Rs. 6 from the Shareholdes’
point of view is exorbitant and they should bo reduced to Rs, 2.

*“Then I referred to the question of auditors’ qualitications. It is abso-
lutely necessary that we must know what are to be the qualifications of the
auditors whom we are going to engage in future to audit the accounts of our
firms in which very large sums of money are involved.

“Then thero is the question of past officers being asked to come and give
evidence, or at least make statements with regard to the affairs of the company
and that is also, as I pointed out in the morning, very objectionable.

“There are many other points to which I will not refer now.

““ Where large assets of a complicated and dificalt nature have to be
realised, hoth the safety and interest of ereditors demand that the realization
should not be absolutely at the diseretion of a liquidator. A liquidator, the
most honest and thoroughly disinterested, is liable to crr.  IHe may realise a
security or other assets very hastily in a time of depression or panic, when by
a reasonable exercise of patience and better information, he might be able to
sell them at a greater advantage, Experience of many a liquidation in Bom-
bay for years past inforin the Comwmittee that there have not been wanting
instance ol disastrous liquidations where some of the reasons stated above have
operated. A judicious nursing ol realiy valuable assets but depressed for a
time Dby certain reasons. hecomes absolutely necessary for a liquidator. A
well-informed liquidator may wait, but another may not and an ill-informed
or careless or impatient liquidator may realise valuable securities in a depressed
market which may be exccedingly prejudicial.  Thus it may happen that the
discretion of a liquidator may eithev spell prosperity to the creditors or share-
holders or its reverse, specially in cases where the assets to be realised have to be
reckoned not by thousands hut by laes.  The practical remedy to avoid such a
contingency, so far as it is possible, is to onact that there should be an
advisory committee ol 3 to 5 persons of confidence and highest respectability to
be named by creditors anil sharcholders who way be consuited, and that the
liquidator sl{ould be enjoined by law always to consult such a committee,
and that every sale which has to be eventually sanctioned hy the Court may,
in the first instance, be accompanicd by the allidavit of the official liguidator
to the effect that the consent of the advisory commitiee had been tﬂ)miucd.
“A liquidator may be also directed to place full malerials belore such advisory
committee prior to launching the companies into cither uonecessary litigation
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or prosecutions which may not profit a company in liquidation. Thus laxity,
carelessness, ov even dishonesty on the part of aliquidator wonld be greatly
curbed and controlled, and the stringent provision which the Legislatime inay
be pleased to enact ia this behalf would have a most salutary effect, while
inspiring the investing public with greater confidence than at present. At
any rate greater justice would be rendered and any tendency towards dis-
honesty considerably discouraged in future under the proposed new legislation.

“The Committee would also venture to observe that similar stringent pro-
visions may be enacted where compromise of large debts is involved. The
Committee respectfully beg to suggest that the constitution of suchan advisory
committee may be made on the same lincsas those of the English Companices
Consolidation Act or the present Presidency Towns Insolvency Act which
provides for the committees of inspection.

I further beg to add that the Committee of Inspection should be empowered
to investigate and examine accounts, vouchers, dcecuments, ete, of a Company
under liquildation, The publio opinion isstrongly in favour of introducing some
such prophylactic clause in the present Bill. This request of the creditors,
depositors and sharcholders of the said Bank appeais to me, to be a legiti-
mate one and I hope the Member in charge of the Bill will be pleased to give
it a favourable consideration The insertion of a c'ause like the one I recom-
mend, will, T am sure, meet with the unanimous approbation of the investing
public, and will be highly appreciated by them especially at the present junc-
ture when the trend of Eopular feeling is in a hectio state, owing to the recent
failure of the Bank of Burma, and when the unfortunate victims, some of
whom have lost a major porlion of their hard-earned monecy—widows and
old men, lock up to Government with mournful faces, for such drastic
legislation that may even operafe in the present case and now that the Legislature
intends remodelling the exjsi'in% law, it is highly desirable that the Jong-
standing defect in law be remedied. It will be none too soon. Moreover, while
there have been sufficient safeguards provided, rather I should say stringent
provisions made in the Bill rcgarding Directors and Managing Agents, the
powers of liquidators appear to have been left unchecked. Now T will conclude
Sir, by making just a short reference to Private Companies. I begto submit

that no distinction ought to be made between ordinary joint stock companies
and Private Companies.” *

The Hon'ble Mr. Clarlk :—* Sir, I rise to a point of order. Is the
Hon'ble Member proposing an amendment to the Bill, because he is not entitled
to amend the Bill at this stage ? The question put is purely one of general
principlo—whether the Bill should be passed or not.”

The President:—“T was myself about to ask the Hon'ble Member
whether he proposed to oppose the fingl stage of this Bill, or whether he was
moving amendments. I cannot quite make out what he wishes to do.”

The Hon'ble Meherban Sardar Khan Bahadur Rustomji
Jehangirji Vakil :—“ No, 8ir: I am not moving any amendments. Iam
simply opposing the Bill, and I am placing before the Council certain features
of the Bill with a view to let Hon'ble Members form an opinion as to whether
they should pass the Bill or oppose it.”

The President:—“I clearly understand that the Hon’ble Member
is not suggesting amendments at this stage.”

The Hon’ble Meherban Sardar Khan Bahadur Rus-
tomji Jehangirji Vakil :—“No, Sir, I beg to submit that no
distinction onght to- be made between ordinary joint stock companies
and private companics. It is true that shares in private companics
are distributed, : but nevertheless this circumstance does mnot place any
¢heck upon their-borrowing capacity, and when the ordinary companics
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are required to publish their annual balance sheets and file copies there-
of with the Regisirar of joint stock companies, the exemption of private
companies appears to me to be a privilege which the public would not relish.
The public is not yet sulticiently educated to understand the subtle distinetion
between the two companies. Now. Sir, there is no Member here who does not
sce the necessity ol intvolucing a measure of the kind whieh is before us; but
at the same time, [ beg emphatica'ly to say that the time that has been at the
disposal of the Mcmbers themselves since the appearance of the Report of the
8clect Committee hus been very very short, and I still uvge that if this Bill is
postponed for some time no harm will acerne.  With these few remarks I beg
to oppose the p:esent passing of the Bill.”

The Hon'ble Mr. Pandit :—' Sir, after the speech in opposition
to the passing of 1he Bill made by the Hon’hle Mr. Vakil, as a member of the
Sc’ect Committee, I should like to say a few words in order to defend and
suppc:lrt the motion before the Council, namely, thav the Bill as amended be
passed.

“ 8ir, The Hon'ble Member has considered the time that was allowed affer
the publication of the Repori of the Select Committee too short for him and
those who share the same view fo suggest what amendments they thought
necessary for a modification of what they considered to be objectionable features
of this Bill. Well, Sir, this Bill was introduced, as the Hon'ble Member in
charge has mentionzd, some four years ngo  With regard to this Bill, there was
before the Se’ect Committee such a huge mass of literature on the subjeot,
opirions from all quariers, which had to be and was duly considered that it “was
scarcely worth while for anybody to ask for furtl:er time to consider the Bill.
I am sure the Hon'ble Member is under soric nisapprehension in thinkin
that any such radical change has been introduced in the Bill as it is
now before the Council as to 1equire a reconsideration at the hands of the
public. I can say that the Hon'ble Member may rest assured that the members
of the Select Cownnittee gave it their best attention, and that everyone of us strove
to make the Bill as useful and as little harmful as possible. Personally I have
myself to thank the Hon'ble Member in chargoe of t:ho Bill g.nd the Hon’ble the
Law Member for accepting certain amendinents which modify what appeared to
be objectionable provisions in the Bill as it was introduced in this Council. The
Hon’ble Member has referred to what appears now as clause 197, and he con-
siders that clause objectionable. But I may assure him that at my instance the
objectionable features of thé clause as it first stood were removed, and the
preseut clause can certainly not he taken exception to on any grounds that are
easily intelligible. Similarly, the rigour of the penal provisions has been greatl
- modified, and all transgressions have been made non-cognizable. Again, wit
regard to Auditors, the Hon'ble Member has raised certain objections. I can
quite understand that when provision is made for the Government to specify
‘the qualifications of the Auditors or to issue certificates, small companies may
be apprehensive that the qualifications fixed may be so high and the cost of
audit HJecome 50 burdensome that it might prove a handicap. I can only express
tho hope that in the preparation of the rules that will be framed under this
Bill these considerations will have due weight, and that the qualifications of
Auditors and the scale of their remunecration, if any, w.ill be so fixed as mnot to
malke their employment burdensome to small corapanies. The Hon’ble Mem-
ber might easily have notificd and moved the amendments _he desired lg he reall
thought any provisions in this Bill objectionable, but during the earlier part of
the day we found he had noamer.dments to propose and nothing to say on those
which were discussed. Of couise, he might have said that it would not have
been of any use moving any amendments, considering the fate that the Hon'ble
Rai Bahadur Sita Nath Roy's amendments sharved, and he might have envied the
lot of the Hon'ble Mr. Monteath in connection with his amendment which
was s0 easily accepted. But, after all, the Couneil having sﬁen.t g0 long a time
over this pieco of legislation and the Select Committee having devoted so
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much deliberation fo the subject, it is really not reasonable to ask this Counecil
to put by this measure for further consideration and to bring it up again and
to spend afiesh a Jaege portion of the time of the Council. With these
remarks, T support this measure, and I can only express the hope that framed
as this Bill is with the best of intentions—namely to satisfy investors in joint
stock companies that their inferesis will be carcfully looked after and that they
will have no reason to rue the day on which they took any shares in them—it
will prove beneficial to joint stock concerns and will hielp to promote the trade,
commerce and industries of this country.”

The motion was put and agreed to.

i :
THE IN"DIAN CRIMINAL LAW AMENDMENT BILL.

The Hon’ble Sir Reginald Craddock :—Sir, in moving that
the Report of the Sclect Committee on the Bill further to amend the Indian
Penal Code and the Code of Criminal Procedure, 1898, be taken into considera-
tion, I desire to remind the Council that at their meeting of the 5th March the
principle of this: Bill was acceptled without a division, while the urgency of it
was affirmed by a’‘majority of 57 to 2.”

The Hon’ble Mr. ;Vijiaraghavachariar :—“8ir, I believe a
motion is being made. I have to rise to a point of order. : I do not know
whether the formal motion has been made, or whether it is reserved for the end
of the speech. T have _not.be'tqm able to quite catch it.”

: Tlié Presi_,(_len’f — It fi\'ill be open to the Hon'ble Member to move it
either at the'end ,(ir at the ;beginuing'.”
h a5 )

e H 5 2 . ] W I '
{  The Hon'hle Mr. Vijiaraghavachariar :—“Sir, I fear I have
not, been quite olear. “The miling I seck is not about any motion of mine, and I
desire t0 move nc ‘motion now.:* I want to raice a point of prder in this sense,
that the motion of theHon'hle thé Home Member is unconstitutional. Am I
to understand; that you haye:ruled that I do it at the end, or I can do it now at
the beginning. I'entirely place myself in the hands of the Chair.”

' The President:—~I do not understand what point of order you raise.”
» The Hon'’ble Mr. Vijiaraghavachariar:—“It is a question .
whether the motion is in order, and whether it ought to be accepted. I may be ;
told that I am too late'at.the end of the Home Member's speech and I Dbring ;
it to tho notice of the Chair”? . ' ’ .
“The President :—“ I understand that the only motion which is before !
the Council ‘is that the Report'of the Select Committee on the Bill further to !
amend the Indian Penal Code and the Oode of Criminal Procedure, 1898, be'
taken into consideration. Surely there can be no question that this is a’
%qife?tlyl constitutional action on the part of the Member in charge of the,
il ' . P 1 s -0 :
. The Hon’ble Mr. Vijiaraghavachariar :(— As to the motion, ;
it is not on the meritsithat I. wish to say what I have got .to say. It relates:
entirely to the question whether the motion is before us in accordance with'
Jaw and rules. May I call your attention to rule 7 of the Rules of Business.”

The President :-—‘I do nol think that any question of order arises.
The Hon’ble Member is in charge of a Bill, and that 13ill has been referred to a
Select Committee, and he now moves that the Report of the Select Committee
on the Bill to amend the Tndian Penal Code and the Code of Criminal Précedure
be taken into consideration. It will be open to the Hon'ble Member to make
-any rémarks on the subject as the Bill goes on.

“J am quite willing to allow the Hon’ble Member to cxplain himself. I
may have misunderstood bim, but I do not think any point Ofporder arises. ”’
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The Hon'ble Kr. Vijiaraghavachariar :— Sir, I submit that
the question whether the motion now made before the Council is in order or
not is not a question for the Council, but exclusively for the Chair. Supposing
I make out to the satisfaction of the Chair that the Report of the Seleet” Com-
mittee is an unconstitutional and invalid docwument having regard to our Rules
and to the practice and Standing Orders of the House of Commons; and
whether the motion should be accepted by you, Sir, is not & ¢uestion as to the
merits of the motion itself, but it is upon principles as to points of order that
are embodied in rule 7. I shall presently give my reasons and quote my
authority to show that I am en titlc({’to treat the motion not on its merits, but
on a question of a point of order exclusively. I shall give my reasons later on.
I venture to subinit that whethor any particular motion is or is not within the
law and the regulations is exclusively u point for the decision of the Chair.”

The President ;:— I decide most certainly that there is no reason
whatever why, we should depart from the usual practice of allowing the
Member in charge of the Bill to proceed in the ordinary manner.”

The Hon'ble Sir Reginald Craddock :—* 8ir, as I remarked
before the Hon'ble Member rose to a point of order, the principle of this Bill
was accepted without a division at our meeting of the 5th of Maich, and the
urgency of it was affirmed by a majority of 57 to 2, but as 1 myself pointed
out at the time, and as the speeches of those Hon’ble Membeis who spoke
indicated, the principie of the Bill was accepted on the usual undeistanding
that the details of the measure would be examinced in Seleot Committee with a
view to ensure that the Bill would fulfil its objects, thut there were no flaws in
it, and that any safegnards necessary to prevent the measure being used vexa-
tiously or inconsiderately would be duly considered. That examination was
carried out by the Select Committee, and the additional amendments of the law
necessary to provide the safeguards are before the Council, together with the
Select Committee’s Report.

“ My task now is, therefore, merely to explain what these safeguards are,
Olause 4 of the Bill makes a small amendment in sub-section (3) of seotion
195 of the Criminal Procedure Code. By this amendment it is provided that
when cognisance of any offence by a Court requires the sanction or the complaint
of a Court or a public servant, criminal conspiracies to comimit these offences
shall require the same authority before a Court can take cognisance of them.
In respect, therefore, of the offences specified in scction 186, which deal
generally with offences against public justice or in contempt of the authority
of public servants, criminal conspiracy to commit those offences is put on all
fours with abetment. .

“Then there is clause 6 of the Bill, which will add a new section, 196 A.,
to the Criminal Procedure Code, and the Council will observe that a particular
differentiation is made between the various kinds of conspiracies. Under the

‘law’ as amended, conspiracies to cominit offences against the State, which are

specified under section 196 of the Criminal Procedure Code, aie placed upon thp
same footing as the offences themselves, namely, the authoiisation of the State is
required before cognisance can be faken of themn. The principle followed in
fact, so far as these amendments to which I have drawn aitention are concerned,
is that in cases where Courts can only take cognisance of ceriain offences, after
some antecedent authorization, similar antecedent authorisation is marde necessary
before a Court can take cognisance of criminal conspiracy to commit thcse same
offences. This is a principle which will, I fecl sure, commend itself to the
Council, and meet with their universal acceptance.

“There remain those conspiracies which relato to offences of which Courts
can take cognisance without prior authorisation, and these conspiracies which
aim at objects which are illegal, though not offences, or which are legal but are
to be attained by illegal means. )

“To take these two classes in order. As far as conspiracies relating to
offences are concerned it was discussed in the Select Comumittee what prior
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authority, if any, was aavisable before prosecution for such conspiracics should be
instituted in the Court. After very careful consideration it was decided fo make
the following distinction, namely, of offences which are not serious cfiences, as well
as offences which are serious but not cognisable by the police, and 1o distinguish
them from offences which are both serious and coguisahle by the police. In the
cases of offences that fall into the former category we have considered it prudent
to accept the recommendation of the Selcct Committee to provide a check on
rash, vexatious and ill-considered complaints, by requiring the prior consent, in
writing, of the Local Government, or a Presidency Magistrate, or' a District
Magistrate specially empowered by the Local Government in that behalf, before
a Court can fake’cognisance of conspiracies in relation to those offences. It is
only, therefore, when the offence which is the object of the conspiracy is both
cdﬁnisable by the police and is punishable with two years' rigorous imprisonment
and upwards that the new offence of criminal conspiracy can be invesiigated by
the police on their own inil‘iaii\’e, In respect of these offences only, namely
these serious offences which'I have described, the police will have the same power
as they already possess if any df these'offences are abeited by way of instigation.
' “Lastly, there is the c_bngpiracy to do an illegal act, or to do a legal act by
. illegal means, when the object!of the conspiracy does not comsiitute a criminal
offence. In my speech introducing the Bill I emphasised the point that wrong
inflicted on a private individual by anoiher private individual might be left
to the civil law forremedy, byt that when such wrongs are inflicied on another -
by a combination of persons;then the injury contemplated may constitute
danger fo society, or to the Brate. of such a nature as to require that the com-
‘bination to inflict j'}le:;e wrongs should be made punishable by law. Now it may
‘bé.contended that Tany:actions taken in combination by two or more persons
‘may not he dangerous or can properly Le left 1o 1he civil Court ro deal with, or
.may real y relate (‘0 such 1'r1.}'i’zl_‘d_r petty classes of illegality, that in bringing
cgnspiracies'of this;kind! withik the terms of 1he criminal law  we are widening
:Eati aw 50 as fo include) all soits of comiparatively harmless or innocent doings,
d{opening the door :To .yexatious jcharges against persons who ‘might be

.innocent of wronﬁ intenfion. |The Gdvernment have certainly no desire that
3

by means of this Bill an '
‘ensue ; but at:the same 1imé criti¢ism} of this kind may sometimes be carried
‘much too far. .There aie peisecutors and theie are viciims of "persecution, and
-to, carry our solicitude for the {pcssible {iroubles of 1he persccutors :under our
‘proposed ‘law to such an extreine ‘as {0 ignore the certain froubles of the viciims

of peisecution undér the present:law would be to “strain at a'gnat and swallow -,

‘a’‘camel.’r; The. 1cal’ point of:idiscrimination 10 be observed iis whether the
conspiracies’ falling . within 1his last ca’egory are a source of piesent or potential
danger; to the. public, or;to socieiy at large, or 1o the State. ;ltisnot possible
to-leave to the interpretation of : the' Courts the disciimination of conspiracies
which are dangerous and conspiracies which are comparatively harmless. The
‘Court c¢an take intoaccount nothing more than the circumstances of a particular
- odse}-whereas the danger to the communily of a paviicular conspiracy may depend
‘on ‘many extrareous ciicumsfancés which do not come within 1he cognisance of
.the Court. Whether a conspiracy is of a kind that is dangerous or not can be:
" determined only by the' State itself; and, we have, therefore, dccided that before:
anyone can be subjected to a pioscculion for a conspiracy of which, the object:
is'not an offence the consent in writing of the Governor General in Council, ora
Local Government shall be a necessary }1rcliminary. This tyEe of cons]];iracy is
therefore. put into the same category as those offences against the State which are
specified in section 196 of the Criminal Procedure Ccde. Nostronger guarantce
than this can pessibly be given :that the new law will not be set in motion
unless the public interests render it necessary. Now that the Bill is provided
with these safeguards, in order that it may icach only those offendeis whose
prosécution’ the public interests” requiie, I trust fhat, just as the Council:
accepted the principle of this Bill, so now they will accept also its details; and
' I move accordingly that ‘the Report of the Select Committee be taken into
consideration.” - ~* - v ’ -

ill any sucl¥ undesilable consequences “should be allowed to

S AL TR
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The Hon'ble Mr. Vijiaraghavachariar :—8ir, 1rise to oppose
this motion, and I crave your indulgence for a few minuies so as to enable me to
make my ground clear. JM_V confention is fthat the entire procecdings of the
Select Committee and the Report of the Select Comimittee are wholly invalid, and
they would vifiate our proceedings to-day unless the motion is ruled out of order.
I helieve, if my contention is accepted, it will make the Report, which is now the
subject-matter of the motion hefore us, an entirely void document, and linble to be
cancelled by order of the Chair without the motion being put to the vote. I should
like to makea few remarks in view to enable me to malke out my case, and I ghall
do so0 by calling the attention of the Chair tothe rules under which the legislative
business of this Council is conducted, and next, if tlere is any doubt about the
construction of these rules, by a reference to the Standing Orders aud to the prac-
tice of the House of Commons, of which, Sir, you know far better than I can

elend to; especially in Dellii where there isa dearth of a suitable public
}ibrm'y. 8o, as to a great deal of what I am going tosay, I depend wupon my
memory, and I believe {he statemonts I shall make will be accurate, unless, at
all events, there is authority on the other side to confradict me. The position I
take is this, 8ir, as I said, as regards my view, I belicve I am entitled to have u
decision from the Chair, and I am entitled to address the Chair and the Chair
alone. Eventually it may be open to the Chair to decide whether it ought to be
trealed as a matter to {c decided by the whole Council, or whether it is a
matter exclusively to be decided by the Ohair. Therefore, in addressing

ou, Bir, I shall perhaps do well to direct my observations to the Hon'ble
Members of the Council also. This Bill, as we all know, was referred to the
Select Committee on the 6th March. On the 6th March the Members of the
Select Comnmittee met. On that day, I understand, the non-official members
almost in a body were for confining the scope of the Bill to some serious
offences, such as State offences, and offences against the Army and Navy, and
to exclusively confine them to these, and then they were prepared to support
the measure. There was a discussion and a debate, but no finality was reached
on the 6th. They again met on the 8th.

“ But on the 8th they were authoritatively told that the Council having

accepted the principle of t{le Bill the Select Committee had no power to con-
tract the scope thercof. I respectfully submit that this view is wholly un-
vonstitutional, and it misled several Hon'ble Members of the Select Committee
into erroneous judgment and into erroneous conduct as regards their rights and
duties ns members of the Select Committee, and henceforth they thought it to
be their duty to examine the Bill or to do what they could with the Bill, to
prick it or coquet with it otherwise than to deal with the principles of the
.lBill, which they were told were sacred, and that they could not interfere with
them. If that is so, I say the whole proceedings of the Select Committes are
illegal, and the Report made in consequence is an invalid document, and I shall
presently endeavour to show that this view of mine js maintainable and entitled
to your consideration. . .

“I need hardly say, Sir, that these rules are [ramed under section 18 of the
Indian Councils Act, 1861. We have no such expression as‘ Seleot Com-
‘mittees’ in the lawitself. It is under the rules that Select Comniittees are
made. The functions of the Select Committees are not expressly stated any-
where in the rules. We had Select Committees before the Indian Oouncils Act,
1861, and it has always heen taken for granted that the functions of the Select
Committees are exactly the same as the functions of the Select Committees of
the House of Commons. Therefore, I am entitled to call your attention, Sir,
to the practice and to the Standing Orders in the House of Commons. I shall
also refer you to a few rules of this Council on the subject as I understand
them. Before I do so, however, I shall beg leave to call your attention to tho
Select Committees in the House of Commons. There are, as you know, two
kinds of Belect Committees.”

The President:—“I wm afraid the only rules I can take any
cognisance of are the rules which govern the procedure in this Council. I
quite recognise that it is open to the Hon’ble Member to illustrate his argument
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by poiuting to rules clsewhere, but these are the only rules I can take cogni-
sance of.”

The Hon’ble IMr. Vijiaraghavachariar:—“ My point is that
our Seiect Committees have full power to deal with the Bill exactly as this
Couucil can deal with it as to the principles.  First of all, in obedience to your
orde.s, L shall invite your atteation to the construction of the rules made
under the lodian Councils Act on the subject.

© But ia ordér to illustiate it, T wmay be allowed to refer to the two scts of
Select Lownitiecs in the tlouse of Uommouns, because it will make my mean-
ing cieaser.  1n the House of Commons thete are two sets of Select Committees,
0L sauer Select Gommittees for two sets of busiuess. One is to examine and
repui vl proposed legslation, namely, a Bill 5 the other is—and this kind we
has ¢ nout got—a Select Commiutee to which business other than Billsis 1eferred; for
iustauce, ror taking evideace and for making report thercon. In the latter
Kiund v Seleot Committees their powers are deiived from the Order of Reference
aau wre coatrolled and goverued by:the Order of Refercnce, whereas in the case
of the tormer kind of delest Coniiittees, namely, those to which Bills are
1eferred, there is' no Order of Reference, no instructioas, the Bill is referred
intact. My coatention is we have borrowed this latter practically here.
Then L call your atteation, Sir, to our Rules.

“« Rule 19 Bays :—* Wiien a Bill is introduced, or on some subsequent occasion, the
Member in charge of 1t shall mnake one or mors of the followiug motions : —

(a) thuu:it be I’efél_'l_‘t'ﬂ:'to a Select Comuittee.’

** I need not;read the rest of this rule.

*Then Ohai)}er IV deals with Select Committees: rules 24, 25, 26 and 27.

“ Rule 24 nierely Ikayé :—*The Lmw Member shall be a member of every Select
Comnittec. N : i .

* The other mepibers of every; Comumnitt
referred, or at any § bscqge?mt meeting.

*  “The Law Mempber, or, in hi absence,

]
_ _ § ‘the Member in charge of the Bill, shall be
Chairman of the Uoﬁ‘lmmee, and,iin the case of an equality of votes, the Chairman shall haye
& second or casting vote.” 't "G

ea shall be namad by the Council when the Bill is

v ) N ook . -
: “Rule 25 shys:=—* Aftér publication of a Bill in the Gazstts of India, the Select
Committee tq_wbicl..\__.l.l._né'.l.i_ill tay have been referved, shall maks a report thereon,

* ¢ Buch report shall be made not sooner than three munths from the'dato of the first pub-

lication in the Gazetin of %I.rnq:_a, “:Pleﬁﬁ,_ﬁhe;(}!mncil orders the report to be mads sooner
© ¢ Reports may be either preliminary or final. :
-+ «The Seléck Ué@hité_é shall'in their J_.lébort state whether or not,
Bill has been so ultéred us:io require re-publicution,
Kules or by the Council his '
place, and vo forgh.’: ' by L )
~ + “Now these areall the rules which deal with functions of Select Come-:
mittees. _ : . ' i

in their judgmnent, the:
whether the publicition m'd‘:Jrod'; byn L,ltee::
taken pluce, aud the date on which the publication Las taken!

. . L}

* Then there is the final motion under section 32, whore.there is another.
reference Lo Sclect. Commiittees,’ I call attention, Sir, to the fact that there is'
no provision in the. xules for any Order of Reference to Select Committees;
and indeed injour rules there.is no such thing as an ¢ Order of Reference.’:
The Bill ‘is :merely,ireferred, ;and. Isay it is in accordance with the practice”
obtaining in the House of Commons that the Bill is so referred. Therefore,
when a Bill is 1eferred, unless we have got authority to show that the
Scleet Committee to which it is referred has ouly a contracted province,
that its povince is confined to an oxamination of the details of the
Biul; unless we have got authority to show that their scope, their funectiouns,
and their dutics and privileges are all defined and Jimited in any particular
way, the members of the Coinmittee have authority for dealing with the
Binl as they like. Now that that is so is clear, Sir. If you will look at
Rule 25, you will see that it says :—

. “The Select Committee shall in their Report state whether or not in their judgment the
13l bus been go altered as to reguire re-publication.”
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“Now this power of alteration, by necessary implication, shows what are
the powers of the Sc'ect Committee. Tt cannot poss.bly mean, applying rhe
ordinary rules of grammar, alteration only in a minor dezree, without infeifer-
ing with the principles of the Bill. If s0, the rules would have said 0. There-
fore that expression 'so alterod as to requirc re-publication’ elearly shows
that they could alter the Bill in any way they liked.

“I wounld eall attention, Sir, to tho other rale, No. 82, which relates taq
the final stage. It says:-- ‘

“Any member may move that a Bill which has heen amended by the Council or by n
Seleet Committee he re-published or re-committed.’

“The word ‘amended ’ there is used hoth in reference to the Council and
in reference to the Scleet Commiitee. I caunot bring mys=elf to believe that
nmonded by the Council has one meaning, and amended hy the Select Com-
mittee has another and an inferior meaning.

“ I cannot possibly believe that the makers of the rules intended that it
should have such a meaning. Therefore, having reference to these rules,
I am entitled to say that the Sclest Committee had full power to deal
with the Bill referred to them in any way they liked. Now, as regaids
this, you are entitled to ask me what is the next procedure. T think that
when an unconstitntional decument is placed as the basis of a motion,
it is for the Chair and for the Chair alone—and not for the Members of
Council—to decide whether the motion is a proper one and ought to be
acceptel for further progress of the Bill. In the House of Commons such’
a thing has occurred more than once. In ono caso—I am speaking without
book, but I think it was during the sixties or seventies—a Select Committee of
the House of Commons altered a Bill, and the amendments put forward by
Alembers weie so successfully carvied out, that nothing remained of it—-even
the preamble disappeared—except the word * That’. Whatever was the cauve,
that was the only remnaut left after the treatment acoorde:l to it by the Select
Committee. The Report had of course to be made and the speaker had to
accept it and deolare that if the originators of the Bill liked they might bring
in another Bill. I say this to rhow that the Select Committee had full power
to deal with the Bill in any way they liked, and thoy might even so deal with
the Bill that it is Jeft with sentences without predicates, without nominatives,
and without objects! Another instance I now remember is this. The Report
of a *clect Committee was dated after Parliament was proroguel, and when the
motion was made that the Report be nccepted, the nttention of the speaker
was called to the fict that it was dated nfter Parliament was pro vzu d,
It was declared to be unconstitutional, and the speaker said that he would
not accept the motion. Tt was a matter for the speaker alone to say
whether the motion before him was legal awnd constitutional. and whe-
ther he should put it to the vote. Now I respectfully submit that the p eseat
is an cxactly similar case. This alone is sufficient for my purpose, if the Chair
accepts my interpretation of {he Rules. There is another mat‘er a'so in
connection with the proceedings of the Select Committee. Jurt now the
‘Hon’ble the Home Alembor alluded to the sanction as regards certuin offences.
Now, as regards offences declared as cognisable—I believe all of us know what
coguisable offences mean —that is offences which the police cau investigato
without an order from the Magistiale, and in regard to which they can arrest
people and search their honses.  Conspiracies to commit these cognizable offences
are, for the purposes of the new law, divided into (wo olasses. 1 will call them
the upper and lower classes.  Now, sanction is provided for initiating prosecu-
tion 1%:: the lower class, but it is withheld from the upper olass. Soveral of my
Hon'ble friends who were in Sclect Committee got info the other helief thal
sanotion was provided for the proscention of the upper class of offences,
and the lower class was excluded from all necessity for sanction. In
that belief they accepte:l and signed the Report. How that helief avose
I am unable to say. 1lowever, there was cxuberant talk about safe.
guards being providel and what not; but the fact was, all the same,
there and my . Hon’ble friends, several of them T mean, thought that the

L]
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principle of granting immunity for prosecutions for sevious offences was
accepted by the Select Committee. T am prepared to confess my dulness, but
T thought so too until I examined the Bill and the Select Committee's Report
when I began fo write my own notes for prepaving my amendments. I was
under the belief that the sanction was provided for the higher sort of cognizable
offences and not for the lower sorf. This is the second error which scveral
Hon’ble Members scem to have fallen into, and they evidently signed the
Report under that lelief. Thisis not a mere technicality. You, Sir, are
entitled to ask the question, supposing they did commit this error, how
many would have -signed the Report if this error had not happened and—

!
The Hon'ble Mr. Syed Ali Imam :—“I rise, Sir, fo a point
of order. My su'l.imission to the Chair is that the Hon’ble Mr. Vijiarag]]m\‘a-
chariar in raising questions’ before the Council as to what happened in the
Select Committee is completely out of order. The proceedings of Sclect Com-
mittee, as is well known, are not recorded. They are generally such in which
free discussion among members takes place with the sole object of threshing
out the difficult points of the Bill committed to the care of that Committee.
In this particular Committee—

The President:— I think I must ask the Hon’ble Member to limit
himself to the exact point of order.”

. The Hon’ble Mr. Syed Ali Imam :—*“I am coming to tho point
of order. T am not making any speech at all. My point of order unfortu-
nately has to be explained more or less in the same proportion of length in
which the point of order raised by the Hon’ble Member on the other side has
heen put.” B C i

. The President :—“I think the Hon'ble Member is not raising it as a
point of order.” ‘ H :

PR & :

; The Hon’ble Mr. Vijiaraghavachariar:—“No, Sir; I was
opposing the motion.” 1 o :

i The Hon'ble Mr. :S'{red.Ali Imam ;— The Hon’ble Member, Sir,
in proposing the motion has.placed before the Council a number of considera-
ations that I submit do not arise in the sense that tho Hon’ble Member himself
was not in the Sele¢t Committee, ‘and’ therefore the Hon'ble Member cannot
before this Council make averments and statements with the;responsibility of
one who could sa?rft_hii_t he personally bore witness to what took place in that
Committeo. I objoct to the Hon’ble Member making any statements here in- .

his Council that have not the authority of his personal observation and know-
tdge.” R .
The President :—“The presen} point of order which has been raised
is a perfectly sound point of order, and if the Hon’ble Member had risen to a
point of order I should have stopped him myself, but I gathered that he was
speaking on the general question, and I think that perhaps the most convenient
way of carrying on the discussion would be for the Hon'ble Member to deal
_with the speech as a whole, and then shuw that it is based on what the Hon’ble
Member considers “to be untrustworthy informnation, inasmuch as it was not °
based upon personal knowledge. At the same timo I must appeal to the
Hon’ble Member not to discuss problematical conditions.”

The Hon’ble Mr. Vijiaraghavachariar :—“I'hank you, Siv. The
fact, I think, was beyond dispute. Several ITon’ble Mombers came and asked me
for my opinion. Of course I am oren to correction in what T say. But several
Hon'ble Members asked me after the thing was over about the principle raised,
namely, the Council having accepted the principles of the Bill, whether they
had power or not to deal with them. They asked me for my opinion, but it
was too late. I am entitled, however, to use the information which was given
to me by Members present who took part in it, unless and until I am told by
the Hon'ble the Member in charge of the Bill or the Hon'ble the Law Member
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that it is inaccurate. I therefore respectfully submit that it was open te. me to
act upon information given to me by Hon'ble Members who were present, and
the acouracy of which 1 have no reason fo doubt. My information derives
corroboration from the speech just made by the on’ble the Home Member
that the principles were accepted by the Council and the details were mcst
carefuliy considered by the Select Committee. I shall submit any aunthority if
that is necossary. At present I go on the supposition that lgc iuformation
Ireceived is accurate and nothing but accurate. I do not depond on one
Member.”

The President :—* I must ask the Hon'ble Member to speak to the
motion which is to be taken into consideration.

The Hon’ble Mr. Vijiaraghavachariar :— Iopposc the motion
on these two grounds at present, not on its merits; on the merits I shall have
an opportunity finally when the motion is put that the Bill bo passed into law.
Having regard to all that took place during the Committee stage I leave it fo
the Chair to say if the Report is not made and the proceedings are not wholly
in accordance with the laws and regulations, what is to be tho effect ?*’

The President:—“Was the Hon'lle Member on the Com-
mittee P’

The Hon’'ble Sir Reginald Craddock - No.”

The President :—* As the Hon’hle Member was not a member of
the Qommittee, he is not entitlel to take up the time of the Council in
discussing what took place and what did not take place at its meetings. I must
again ask him to deal with the subjeot-matter that is before us.”

The Hon’ble Mr. Vijiaraghavachariar.—Ionly wish to under-
stand my position correctly. May I not act upon information, unless it is
incorrect, for the purpose of showing whether proceedings and report ave illegal ?
That is the question. If the Chair rules that I am entitled to act upon inform-
ation furnis%ed to mé which I believe to be accurate I have something more
tosay. If the Chair rules that I have no powor toact upon information so fur-
nished to me by several Hon'ble Members present I shall sit down.”

The President.—The Hon'ble Member is entitled to speak gener-
ally. He cannot speak on the piint as to how the Committeo’s Report
presented to the house was dealt with in Committee. Ho is not entitled to
raise a question on the conduct of Membors of that Committee of which he did

not form a part.”

The Hon'ble Mr. Vijiaraghavachariar.—*8Sir, I have nothing
moro to say. I oppose the motion.”

The Hon'ble Mr. Madhu Sudan Das :—“ 8ir, I do not think
that at any time it is a matter of congratulation to any community or to any
individual of that community to associate themsclves or himself in the import-
ation, if I may use the expression, or the cxpansion, of & criminal law that
did not exist in the country and did not apply to it. It is not a matter of
greater congratulation either to be a member of a Select Committee to which a
Bill incorporating such a law is referred ; because whether it be importation or
oxpansion the necessity of the additional criminal law implies an increase of
criminality, and therefore it is not a matter of congratulation to the community.
Bein: one of the members who wero in the Select Committee I did not feel
Wﬂﬁf flattered when I was listening'to the remarks made by the Hon'ble
Member who preceded me. I am sorry that on account of some defect (it
may be in the accoustics of this Chamber or some other defect but certainly
not a defect in my auricular appendages), I did not hear him as distinetly as I
should have wislied to do, but this much I understood him to say that the
Select Committee had in it men who signed the Report without knowing what
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they were signing. I should think it was long, long ago when I grew beyond
that stage. T saw in the Rules notified by Government for the clection of
Membors of this Council a provision to the effect that any Member who cannot
read, write or sign his name may ask another peison to do it. That is actually
one of the rules of the election. I did pot find my way here unde. that rule at
any rate. It hasbeen very properly observed by the Law Member thatt ho pro-
ceedings of the 9{31,0“ Committee have always been consideied as confidentiul ;
they are never published. At least I know, by experience in the Bengal
Connvil that \\'}Je;'t I referred to aromark that had Dbeen made, or rather
to the opposition which ‘hal Dleen offered to an amendment that
I had suggested, it was ruled from the Chair that the proceedings of
the Select Comimittee were confidential. If there is anybody who in a
. particular oi:t:asioil like tl;_i:;‘does not like these proceedings to be characterized
- ag confidentinl, it:is I. , I do’not see that my name should Ye associated, humb'e
though Iam,inpny proceédings of that nature, where the charge is that by
some mesmeric it}ﬂuenca aver me my namo got into a paper to which I was not
an intelligont signatory. 1Bir, what was referred to the Select Committes was
a Bill which as introduced before Council ; that is always the case. It does not
throw any light on the subject now for the discussion before this Council to refer
us toa certain Bill which was soshorn by the Select Committee of the House of
Commons that nothing remgined but, like the Kilkenny cats, two tails, we
don’t know what the Bill,‘w;ts. Wo don't kuow what the Se'ect Committee
did ; and it would be a very Eo'or aunaldgy, certainly not justice to the Members
of tho Select Committee or their doings, to refer toa Bill of - & nature which is
not before the Council:now. {\When s Bill is referred to a Select Committee the
Select Committee lhas to dog with that Bill. Take this particular Bill now
before ‘us. ~ This - drticular 'Bill: refers to the word “illegal’ ¢Illegal,’
a8 defined . in the Ponal: Oode, ¢oyers cases which give cause of action
in; a ¢ivil Couft. Vould it "have been within the jurisdiotion or within
thé competence of -the; Belect “Commjittee to go and revise the Qontract
fAct 'in order to’ cse:ag‘ whethér hypothetical cases which were brought.
Lo
o

‘pefore the " Belect; . mittee by jcprtain members cught or ought not to,
1 ;c;ovel'ed?l.f-y;' the, part ulm_';ZBl_ 1 tl}ai: was before them ? All that possibly!
“could - be discussed 'was disqussel before the Select Committee ; and certainly it
is not doing justice bo:na;ii‘é";:odr ‘members of the Se'cct ;Committee—I ‘am'’
‘applying the word" ¢poor’; to* non-official members—to' say that we did not !
do, justice to the work before .us; wej.did not try cur best]to saf'e guard the:
interests of the country, or.that we;did not do our duty to the State which had |
' béen: called upon to a-lopt certaiz' measu:es on account of certain recent and |
hitherto unknown developments in the country.” . ‘
., | The Hon’ble Sir; G.} M. ::Chitna.vis :—* Bir, I would be unjust:
to ‘myself if I allowed the chaige brought by my Hon’ble friend to go un-!
challenged. It is not correct to say that we non-official Members of the:
Select Committee . subscribed to the jRenort wilhout a proper realisation of its
import. I beg to assure my *friend that T was fully conscious of what I was’
doing. I supported the Bill, as amended, with full knowledge of the details. Tt:
is true I proposed. in :Select ' Committee some modifications, one of them being?

the limitation"of thé‘dﬂ%r’:’i’tidﬁ of the Bill to certain classes of offences, that is, the "
major offences, but the proposals had ultimatoly to be droppad. But that does:
not show that T did nol understand the purport of the Repors when T signed it ™
The Hon'ble Malik Umar Hayat Khan :—“ Sir, perhaps owing |
to my weakness the things that I wanted /o say the other day I dmppedl? What.
I really wanted fo say.was that when Governnien: is resoluie in doing a fling
they ought to do it s raight off, - I have scen such ihings in Calcuita. 'Tlere
was no discussion ; ‘tlicre was no {rouble  When ihe couniry wants a law, and:
Govormment. 1hinks and’ the . people’ think that the “ime is ripe for it, then i
oughi to do it in one day, and there is no rrouble abou  it. T simply have g -
up tosay only on this occasion that- the thing whizh ought to have been d e .
long ago, cught now to be taken into consideration.” '
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The Hon’ble Maharaj-Kumar Gopal Saran Narain
Singh of Tikari:—“Sir, as a Member of the Select Committee I
would not have said mneh regarding this Bill, but owing to vemarks which
have just fullen from the Hon'ble Mr Acharviar, in whieh he stated that we
non-official members of the Scleet Committee—he mentions the whole of
us—signed the Report absolutely without knowledge of what we weie doing.
Well it any members have authorised him to do so I wish he wounld mention
names, because I for one understood what I was doing, and I never authorised
him to say what he has said.”

The Hon’ble Mr. Vijiaraghavachariar :—May 1 rise to
make a personal explanation only? I never said that auy member of tho
Seleot Committee sigzned the Report without knowing what he was doing. 1
distinctly sa'd that two grave errors le:l to erroncous judgments aml erroneous
conduet with regard to their rights and dutics. 1 wish they would understaud
what I said.” .

The Hon'ble Maharaja Ranajit Sinha of Nashipur :—
“ 8ir, as o member of the Sc'ect Committee I should like to say a few words
Unfortunately, 1 was not present on the first day, that was the 6th March, hut
practically the Report was scttled on the 7th, m.ui I was present at that meet-
ing. I do not remember that any suggestion was thrown out that the members
of the Select Committee wero bound to accept the Bill as it was referred to
them. Tho only thing perhaps said was that the principle of the Dill had beon
settled, und that u Bill of conspiracy should be passed. There wasno talk in the
Committee that woe had no power to alter the Bill, or to saleguard it according
to our own lights, and I a'so, therefore, repudiate the charge that the members
of the Se'ect %Jommittee sigued the Bill without knowing its contents or full
undeistanding what they were going to do. And, I think, that the charge
laid against the members of the Select Comittee is without any foundation.”

The Hon'ble Sri Rama Raya of Panagallu:—* Sir, I endorse
every word that the. Hon’ble Sir Gangadhar Chitnavis has said; and I can
assure this Council that as a member of the Select Committee/I did my duty
to the best of my ability.” _

The Hon’ble Babu Surendra Nath Banerjee:—“Bir, every
member of the Select Committee secms to think that he is an accused person
undergoing his trial, and that we ave here sitting as judges upon the members
of the Select Committee. I do not think that there is the smallest inclination
on the part of Hon'ble Members here, or on the part of. the Hon'ble Al
Achariar te lay auy complaint or any charge against any member of the Select
Committee. ALy Hon’blo friend has already disclaimed any intention to impute
to them having signed this document, the Report of the Seloct Committee,
without understanding its contents, I think all of us here have oulgrown
‘the period of childhood, and we are supposed to undorstand what we are about,
and to sign documents after fully understanding their meaning.  But, Bir, the
crux of the complaint which my Hon'ble friend has brought forward is this,
whether or not the Select Comumittee as a Select Committee was restrained from
considering the Bill in all its aspects, and I think in a matter of that kind, the
Hon'ble the Home Member would he the hest person to give us nu explauation
whether or not it is the fuct that the members were restrained, by reference to
the acceptance of tho principle, I'rom considering the Bill in all its aspecets.”

The President :—* Ouder, order: 1 gave the Hon'ble Member consi-
derable latitule, because I was under the impression that he must have formed
part of the Committee as he dealt with it very fully. I undeistand that the
Hon’hle Babu SBurendra Nath Baverjee was not on the Committee. T think
the timne has come when Members shonld address themsclves to the subject
which is immediate'y before them. and not to discuss, when they have »ot served
on the Committee themselves, what took place in the Committee. Tf any
member of the Committece has any exception to tike to the conduct of the
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business in that Committee it is for him to rise and make any remarks which

he may have to offer, and not for persons who have not attended that
Comumittee.” :

The Hon'ble Mr. S}"Gd Ali Imam ;—*8Sir, 1 support the motion
that is belore the Council, and that is that the Report of the Select Committec
be taken into consideration. As you, Sir, have already ruled that anything as
to what took place in that Comnmittee does not arise, and that it should not
be nmy more didcussed, T shall absolutely vefrain from referrine to the

- 1) - . L=]
remarks in regard to this part of the discussion that fell from fhe lips of
the Hon’ble Mr. Vijiaraghavachariar.

“The Report of the Select Committee has been before this Council for
7 days——it was préscnted on tlhe 11th—and that Report, on the face of it, isa
Report in refercn¢e to which the motion before the Council has been made.
I submit therefore that, at this stage of the discussion, it is not at all necessary
for me to urge beyond this, that as that Report has come before this Counecil
in due and propet course, thé motion should be agrecd to.”

The motion was put and agreed to.

The Hon'ble Mr.' Vijiaraghavachariar :—Si;, I beg to
move the amendment which stands in my name, namely, the addition of a few
words to thenew section:120 A proposed to be added to the Indian Penal
Code by clause 8 of the Bill:=* When two or more persons agree to do, or cause
to be done firstly, an illegal act, secondly, an act which is not! illcgal, but by
illegal means.” My first amendment is of a verbal nature. Xhave asked that the
following words be added.: Between the words ‘persons! and ‘agree’ the
words “combine, engage and”’ shoald be inserted. When the ‘words I wish to
insert are this is'how rdded: the sentence will read :—* When'two or more
persons: combiua,;.engq’tie and agree.’ ;'The reason why I ask: that these words
may be added is: simple,, t? safegma.'rtl against any 17055ible misconception..
There is'no Statute law asto;this branch of the Oriminal Law in England, and’
these words which I ask to o inserted generally appear in text-books and deci-
gions. ‘And I would also call your attention to the speech. made by‘the Hon'ble'
and learned 'Advocate General the other day, where ll::: uses words to the same
effect——* combination, plotting, federation ’ and so forth. Such words ocour in"
both decisions and text-hooks, the object of which would seem to be this, that.
it would call the attention of the persons who ave charged with the investiga- '
tion- of this crime, and with the trial of persons who are charged with this:
crime,- it would “the “better -call. their attention to what is intended aundi
required by law: If you simply say ‘agree’ it is calculated to mislead'
one;let us .take an instanco.” One man talks and another man holds his!
tongue, and this fact might be taken to be an agreement and a crime. I only!
say there would Dbe 'a possibility of miscarriage of justice if you conﬁnci
the . law simply to the one ‘word ‘agrcement’ Therefore, in order that;
there may be.no possibility of misconception, we might introduce a number of
words which are generally, what they call, ‘ collocated’ ov * placed together ’;
by English text-writers and decisions. If you put these words * combine,
ongage and agree,’ it would show that.it is o federation, it is a combination, that:
the persons concerned resolve or.take a vow to do certain things, and so forth®
that is required by law. Therefore, as I uuderstand, my amendment does not’
interferec with the principleadopted in that sentonce, namely, that an agreement
should bo arvivel at after some consuliation, and that the parties to the agree-
ment should be found to have actually co-operated and arrived at an w_';rce:%cnt,
and that there wight be no mistake that the persons who were ]_)reégnt Avers
necessarily party to it. I need hardly call Hon'ble Members’ attention to the’
tact that there might ofteu he a group of persons engaged in conversation; one

or two persons might agree on a subject; one or two persons might not agree
but they might not say so, or some persons might oven say something which
might be misunderstood as an approval while it was the very reverse. . . :

*“ What 1 wish to press, according to iy view of the English law, is that

o 1 tho,
agreemnent must amount to a resolution ; it ;

must amount to a combination,
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discussion, prepavation, and a final adoption by the persons who agree in order
to qrive at an oxact view of the question ; especially as this is a new law and,
as the Hon'ble Home Member has himself said, {here ave a lot of offences
which are to le invesiigated by the police without any previous sanction, it is
iust as well that the law iiself should give somo defivite idea of what this new
aw here is in England, so that tho investigators, for instance the police, in the
case of the offences that need no sanction, and in the case of other offences
Subordinate Magistrates who might be ordered to investiznto before sanction is
accorded by the Government, or persons other than the Police and Magistrates
who might be asked to investizate with a view to submitting reports to Govern-
ment or fo tho officers charged with the power of according sanction may all
have their attention directed to what it is that they should investigate, and on
what points it is that they should obtain evidence. In order to do all that, I
beg to move this amendment. As I have already said it is more or less of a
verbal nature.” '

The Hon'ble Mr. Madhu Sudan Das:—* 8ir,. when the Bill
went beforo the Select Committce we had the word f combine " and it was I who
suggested that that word should be romoved. The reasons which have been set
forth by the mover of the amendment are that there should be certain
other acts done belore the stage which iscalled ‘mental agreement * is arrived
at. The law deals solely with {hat mental comlition in which two men agree
in their intention to do a certain thing. They might do a thousand other
acts before they come to that point, which for convenicnce sake, I may call
* mental unison.’ He says 1hey might discuss, or do anything, they might
discuss, they might correspond, they might travel by rail, they might whisper
into each other’s ears. Those are things with which the law has nothing to do.
In fact we are losing sight of the real element of criminalily in this. Man's
intentions, Sir, are never triable.

‘¢ One of the best Judges, Sir Frederick Pollock, said ¢ the mind of man is not
triuble for (I shan’t use the word though the Judge used it in Court) the an
even does not know man's mind.” Aslong as he en‘ertains or chorishes an in-
tention the law cannot reach him. IfIweieto entertain anintention to murder
a man and even go and declare to the Judge that I harbour such an intention
the law cannot reach me, because the only forum before whioh a man's
intention is triable is his conscience. I suppose many Hon'b'e Members here
know that the great actor Garrick said that whenever he played Richard the
Third he felt as though he was o murderer, yet no Judge would have thought
of hanging him so many times hecause he wust have played Richard the Third
several times. The 1eal thing is whenthat man's intention is communicated to
another person then he at once comes within theelutches of thelaw.  As soon as
that intention is communicated, the law calls him an abettor. When the person
to whom his intention is communicated agrees with him to do the same act

‘they are called conspirators and {hat hecomes a conspiracy. An abettor may
not agree to dothe thing, and yet the abetment is punishable; but when the
man abetted agrees then only it is a conspiracy. It isthat which it is songht to
make punishable under the faw. Consequently under those circumstances really
to take notice of anything that precedes that state of mind is not within the
intention or the object and purview of the law helore us. T'he Hon'ble mover
has made some reference ahout the iuvesiigating police-officer.  Which wou'd
be an easier thing for a police-officer to wie 2 Would it not be easier for him
to say that these two persons were travelling in a carringe?  That is combina-
tion. Whereas the fact of mental agreement would Dbe @ more difficult thing
for the police to prove. 8o the Hon’hle mover is actually losing sight of the
object he has in view by proposing the ameudmment, which is just the one that
would defeat the object he has in view. On those grounds I oppose the amend-
ment.”

The Hon’ble Babu Surendra Nath Banerjee :— 8ir, I must
express my astonishment at the speech of my Hon'ble friend behind. The
whole drift of that speech scews to me to support the amendment. of my
Hon'ble friend Mr. Acharviar. My Hon’ble friend bchiud says that inten-
tion is not an offence, and certainly it is not according to the law of England ;
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but if intention is not an offence somecthing morve is nceded. What that

* something more is is supplied by the terins of my Hon'ble [riend’s amendment.

There must be combination, there must be confederation, there must be an act
of agrcemeont ; and my friend puts in words which suggest that these must be
constituent clements of tho offence. Let me, Sir, in this connection, read an
authority whose weight, I think, everybody---the lnwyers round this table—uwill
recognise. The book 1 am reading from is the Outlines of Criminal Law by
Dr. Kenny. Now let us hear what he says with regard to intention. e says
“there must be an act of agreement to constitute eriminal conspiracy.” He gocs
on to add ‘it must not be supposed that conspiracy is a purely mental crime,
consisting in the mere concurrence of the intention of the parties.” Here, as
everywhere in our law, baré intention is no crimo. *Agreement,” says Lord
Chelmsford, ‘is an act in advance of intention, which each person has conceived
in his mind. It is not mere:intention but the aunouncement and acceptance
of intention by bodily movement, by word or gesture is indispcnsable.’ Now
if my Hon’ble friend’s wording was accepted, it would put the matter beyond
all doubt—that there must be an act of agrcement, an act of agrecment of such
a form that there can be no ‘doubt as to tho intention. Ee puls in words
which 1 think make the matter as clear as it can possibly be. I hope and
trust that the Hon'ble Member in charge of the Bill will accept the wording
of my Hon’ble friend.”

The Hon’ble Mr, Kenrick :—* 8ir, the proposed amendment is to
introduce the words ‘combine and engage’ hefore the word ‘agree’ To
adopt this amendment would be to -'ntr_oiuce a surplusage into the Bill; a
surplusage possibly a.pll)ropriia.te in anindictment, but certainly inappropriate
in legislation. N?t only are the words pleonastic, but they might also introduce
an element of ambiguity.i If the' words ‘combine and engage’ were
introduced it might be sup'posed that there was some additional element of
combination, or-lengagement or confederation, cssential to the offence of
conspirdoy. Whereas::the law  is this: that the corpus delicti in cases of
conspiracy is mere . agreement with: intent to do an illegal act. The Hon'ble
Mr. Surendra Nath Banerjee, a few moments ago, quoted a statement in a
julgment of Lord Chelmsford,: which fully corroborates what I have just
said. If authority were necessary for the drafting of this present legislation,
authority there is of the highest, in :abundance, and unanimous authority. I
will only refer to: O’Connel’s case, ‘in 1844, in which the opinion of all the:
Judges of England was given before the ITouse of Lords in a conspiracy trial. .
There it was laid “down in terms by the then Chief dustice of the Common
Pleas, that ‘the crime of conspirac%f is complete if two or more than two:
ghould agree to do an illegal thing.’ ' Then, in another case some twenty ycars;
later, the case of the Queen against Mulchay, the prosecution of the Ifenians:
for conspiracy, the Judges were again called in to give their opinion in the:
House of Lords.. It:was again definitely pronounced that *‘a conspiracy,
consists in t he agreement of two or more to do an unlawful act or a law-’
ful act by unlawful means’ = Again, in the case of the Queen against’
Parnell and othérs, in 1881, ¢ Whete the whole doctrine of the Common/
Law of Conspiracy was considered at very great length, the definition which’
had been given by the House of Lords in the two cases that T have already
cited was cited, discussed and approved. And, finally, the greatest draftsman
of recent ycars—Sir James TitzJames Stephen—in his Digest of Oriminal
T.aw adopted the same phrascology which was used in the judgments of the
House of Lords, and which is used in the present Bill, defining conspiracy as
‘ an agreement between two or more persons.’ So that, as I have said, the
use of the word ‘agree’ in this clause of the Bill, issupported by the strongest

ossible authority, which is unanimous, and a better precedent could not be
ound than the one we have followed. T, therefore, submit that we should
be wrong in introducing words which only tend to possible complication of
argument, and constitute mere surplusage.”

The Hon’ble Mr. Syed Ali Imam :— Sir, the amendment pro-
posed by the fon'ble Membor is cither intended to narrow down the scope
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of the proposed section 12G.3, or to add to it words that arve werély supertluities.
If it is the latter it is an attempt at avtistic embroidery, and I will advise the
Couneil in matters of drafting not to take such an wmbilious course as this.
1t on tho other hand the TTon’ble Member desires {hat the clause should be
narrowed down to mean something other than what the word ¢ agree ' there
indicates I say that it cannot he agreed to, because it is against accepted
rinciples. Therelore, in cither case this surplusage has to be abandoned. If
1t is an attempt to modify the mecaning of the clause I shall show that it is, if
not an equal, porbaps o more dangerous, course.  Various authorities have heen
just now quoted by the ITon'ble the Advocate General to show that law-
yers of great eminence have used the word ‘agree, and that word
alone whenever they have atfempted to expiess the sonsc of association and
epniinuation in defining ¢ conspiracy.’  But to add to the word would be to
take away from the simplicity of it. 1t is an aceepted canon of drafting that
the language of the law ought to be alear, and that there should he no confusion
arising if an interpretation is to he given to it.  \What is thervefore the ohject
of this amendment that has been moved s Is it 1o give n meaning to the word
¢ agreement > somewhat clearer than has been given hy all those eminent
- lawyers in England, or is it to nmvow it down ¥ A elearer meaning could not
be given. Itisa simple word, it is well understoud ; the meaning of it has been
iroperly explained in the vavious expressions of opinion given by . emineut
udges in England. Under these cireumstances is it safe lor the Council to
accept this amendment, either on the ground that it is a decoration or on the
ground that it mnarows down the imeaning that has heen given to it by
eminent Judges in England ?  On either of these two grounds I subinit the
amendment could not be accepted.  There is o funrther objection to our
adopting awy such cowse as has heen suggested hy the How’ble
Member and that is.this. We have the word * conspire’ in the Indinu
Penal Code}in section 121 \. 'We have the word ‘ conspiracy = wused in
section* 107 fof the Indian Penal Code. Thoso words have them: lves been
the subject of criticism in cases decided in our own Courts herc in India,
and it seems to me that when we arc defining the word ¢ conspiracy ’ 'in this
olause of the! Bill we would be embarking upon a dangerous course if v, were
to'add ‘any siich embroirler?- or restuction as the amondment proposed by the
Hon'ble Member implies. ’

o /
The Hon’ble Mr. Vijiaraghavachariar:—"I thought the
nature of my amendment was such that it could have been met by an ex-
tremely judicial temper. I did not expect sv much eloquence in matters of
mere grammar, matters which involve no principle but wwhich are directed to
the better undeistanding of the principle of the Bill. The point here js about
the word agreement. Au agreement, if we have xegard to the nature of a con-
tract, implies & Ercposal from one persor and acceptance by another person and
correspondence before the acceptance, what we call the negotiation stage aud so
forth. | The anxicty on the part of the Hon'ble the Law Member seemns to be
to Fire,to tho policeman at once too much and too little. Perthaps it is better
to

eavp the people who ave likely to fill up the evidencce to prove.this new
offence as absolutely ignoiant nas possible. 1f you leave this clause alone with
the ouly word ‘agree,” I am pretty certain that under a little cross-examina-
tion the dunderhend of the head constable will break down aud the men accused
will be acquitted.  All that I say is that words sueh as * complete federation”
and so forth which the Hon’ble the Advoeate Genernl has mtroduced in his
owa speech would do immeuse good in this sense. The Hon'’ble the Advocate
General has virtvally supported we He said that the words I suggest
would he very appropriato 1n an indictment. Now Hon’ble Members know
what an indictment means. It is called here o charge. 1t is the instiu-
ment which the Magisteate after hearing the evidence, fraumes against
the accused . party. Now will the lon'ble the Adveeate General say that,
in fiaming a chaige or an indictwwent, if the law itself is silent and does
not contain the words I propose or any other words to explain and define
what tho agreement contemplated is, these or similar words will be introduced
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inIndia? This is & new Jaw in India. Qur Judieiary have not ot the traditions
of the Bnglish Judges. They cannot closely study .uul follow their nwnerons
aud oven app.lwuﬂv conflicfing decisions. ~ Will a Subordinate Magistrate, in
an out-of-the-way place, or oven a Ist class Magistrate in a fown look to the
decisions or text-writers in England in framing an indictment and put more and
different lanzuage into the indictment than is found in the Jaw ?~ T am aston-
ished. or fo uyse the ITon'ble the Advocate General's own language azainst
e, I am umm{od when he eays, lenve the Statute alone, but go to the Mngls-
trate’s indictment for what you want. Thisis an e\{mm‘(hn'm way of meoting
the amendment. T think by doing sv it i clear hie is vitually giving wp the

case _which he weant to esponse on behalf of Government. The “Tlon’ble
Mr. Das "'i(‘('nl@ll to think that if you tell a policeman more it would be
daugerous. T wite agree, with Lim and would fain leave the fellow asignorant
as 1)05&.11)10 ‘ave knowh policémen concocting ov :dcm,c, to the effect that
alter a man’s 3} ech was c::tﬁL 1c said *So and So cut me.” The meancst medical
man would prove that if lhe man’s neck was cut in the way it was he could
not: speak. liese fellowswho concoet evidence without knowing a bit of
medical jurisprudence ov Jaw help, in a sensc, the cause of justice. Iste ! - the
object*  Mr. ;Das vivtually says, ©don't tell the policeman moie '’ wnd let
him somchow or other finid out 110\\ awd whether the men concerned agree.
But how is the; s policeman o find ont the agreement > That is the point.  What
is to be done that will cuahlt, the po]munml fo find out the agrecment? Tf
one man .speaks and another is silent, is that an lﬂ'recmnut P Ifind no
answer iu the Ie-um_d speéches made in opposition to me.

“ Tn all tlieso mrcuufstn.nues :I do appeal to the Council to say whether
or not the jvord agreameut ! as it stands would not include silent men as
oriminal cons uatou- No answey has been forthcoming to my simple ques-
tion ; the simple qlueshon s, how is'any one to find out whether an agreement
has Deen reaghec What is it. that will tell one that all the persons present
.Jl.pprovcd of any ma.tte: tqlked about®> What is there that will tell anybody,

‘. a Cowt or al Magistrate, or an officer, or the Government in giving sanction,

to show that tlie nuinber (}f persons; grouped together were all_of one mind,
were all parties to a ctiminal ‘intention. I “said that we should have some
tangible thing to cateh hold of, and: I am o sposed and told to leave the words as
mtansglble as pomble It is tlns, Sir, which will increase the dangerous nature
of . this Bill, and T. r]:mll therefore, be obliged to press ‘the amendment. The'
: _'Hou'hle tht Imw lfember has advised the Council not| to adopt my awerid-1
' ment ‘hé  is: nblo to advmq the’ Ogunml I am not in g position to advise the
Council, but' T 11:..1.} and do beg and piay that they will puy attention to all my
ohncr\ "Itlﬂn‘i m{ donmon Imrneﬁs and voto for my amendwnent.” :

The .unaudmult was put and uegufn ed.
The (_;ounoll adjourned fo Tuesday, the 19th \Luoh, 19]o

W. I VI\*CENT ]
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