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GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT,

~ -

PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA
ASSEMBLED FOR THE PURPOST OF MAKING LAWS AND REQGU.
LATIONS UNDER THE PROVISION3 OF THE INDIAN COUNCILS
ACTS, 1861 to 1909 (2% & 25 Viot,, c. 67, 55 & 58 Vict., o, 14,

AND 9 Edw. VII, c. 4).

The Oouncil met at the Council Chamber, Imperial Seoretariat, Delhi, on
Wednesday, the 19th March, 1918.

PRESENT :

The Hon’ble Sir Guy FLEErW00D WILSON, G.0.LE., K.0.B., X.0.M.&., Vice-
President, presiding,

and 64 Memﬂers, of whom 68 were Additional Members.

THE INDIAN CRIMINAL LAW AMENDMENT BILL. ]

The Hon'ble Mr. Vijiaraghavachariar :—8ir, I beg to move
the amendment of section 120 A. I move the first part, but as regards the
remarks I wish to make on this it is just as well that I should call theo! atten-
tion of the Hon’ble Members to the next two following amendments also
standing in my name, namely—"'

. Tl;fe ‘Preéident ¢+— Ovdor, ordor. The Houn'ble Member will have
to limit his remarks to this particular amendment unless he is prepared to with-
draw the other two. He cannot take the three togethor.”

The Hon’ble Mr. Vijiaraghavachariar :—*1I agree, 8ir. I am
not moving the other two amendments, but my remarks upon the first' would
be more intelligible and would be better understood if I address my remarks
upon all the three. I will not move them allnow. I will move the fiist
amendment, but the remarks I am going to mako will be, not only relating
to this' amendment, but also somewhat relating to the other two amendmeénts,
and I won’t allude to these remarks again when I move the other amend-

ments.”

The President :—* The ITon’ble Member must limit himself strictly
to the amendment which is before the Council, and that is No. 25 on the notice
paper. -If. he intends to ask the permission of the Council to withdraw the
other two, he 'can make his 1emarks which would cover the other two on this
one ; but if he proposes to move the three Resolutions one alter the other, then
he should limit his remarks to each Resolution in turn.”
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The Hon’ble Mr. Vijiaraghavachariar:—“'I'ie amendment
T wish to move relates to sub-section (1) of- the same scetion (section 1204),
and is that for the words ‘ an illegal act’ the words ‘to commit any of the
offences made punishable under seetions 122, 123, 124, 1244, 125, 130, 181,
132, 133, 134, 135, 136 and 138 of the Indian Penal Code, or any offence
notified in the Gazelte of Indin under sub-section (3) of this section,’ be
substituted. :

“ I have to exi:lain at all pvents what I mean by © any offence unotified
in the Gazelte of India under sub-section (3) of this section.” I have to ex-
plain to the Council what I mcan by that. I donot think I shall dotain the
Conucil very long. Mf( object is that the proposed conspiracy, that is offences
created by the néw law, miny be confined to certain sorious offences made
punishable under the Tndian Penal Code, and under the Indian Penal Code
alone. As the proposed law now stands, I need hardly repeat my statement
that it embraces three classes of actions, that is to say, conspiracies to commit
an offence, conspiracies to commit an illegal act not amounting to an offence,
and conspiracies to commit a legal act but by illegal means.

“ Thesc are tho threo classes of offences constituted hy the proposed law.
The first of these cohispiracies, namely, conspiracies to commit offences may, for
the purposes of my amendment, be divided into two classes, because under the
Indian Penal Code the word ‘offence’ us defined is not only an offence made
punishable under the Penal Cade, but also by any local law and by any special
law. My amendment, therefore, excludes conspiracies to commit three sets of
acts, namely, conspiracies to cémmit illegzal acts, conspiracies to commit legal
acts, but by illegal méans, and also conspiracies to commit offences other than
certain serious offences under the Indian Penal Code. That is to say, it limits

the new offences td conspiracies to commit certain serious offences punishable
: P 1 3
under the Indian®Penal Code. 1In, my amondment I propose {o contract
| gréatly the volume' 8¢ tho actio,ﬁs designate:l as objects of consgirac - under the
-proposed law. T have already called the attention of Hon’ble Members in the
remarks I made: when the Billjwas introduced and the motion referring it to
Sclect Committee was piit., to fl;hc: origin, natuwre and scope of this branch of
coinmon law . in England. - I'also pointed out on that occasion that the Com-
mon law as it prevails in. Eugland, and as it is administered in Tngland, is
greatly different from ‘the' common:law as it is ?roposcd to ' be introduced in
 India. Whatever may be the common law in Lingland, T said that not being
a Statute law, but being entirely constried, moulded and administered entirely
by Judges, iti is adapted and varied to suit any circumstances—an observation
“which fir from being contradicted on the other side derives corroboration from
the very high authority of the Hon'ble and distinguished Advocato General.
‘He says the same thing; that this branch of the common law of England
though centuries old has been moulded and adapted to local eircumstances by
Judges. That being so, the question is—now that we are making a statutory
law of it,—what follows ? ~"As a statutory law our Judges and our Magistrates
will not have the power to go behind the law : they will simply interpret the
“law in legal language—they cannot ‘go heyond that and exawmine the policy of |
the law, or say that they will apply it in a special mauner in n particular casc.
I have already drawn the attention of the Ion'ble Members to the fact -
that in England Lord Ellenborough declined to apply the existing conspiracy
law to a number of people who combined to comnut criminal trespass upon
another maw’s field, nawely, by sporting on it. There were not the two ele-
ments, that is immbrality and injury to the public, and though the case was
matter which might furnish u basis for a ¢ivil action he declined to say that a
combination to commit a civil action under the particular circumstances was
aconspiracy. Lorvd Halshury approves of this decision, and says that this is sound
law. It is imporiant to vemember that in the ¢ Laws of England ’ by Lowd .
Talsbury the }late is ¢iven in each volwme.  Now in'this volume from which "’
1 am going to quote the date given is August 10, 1909. 'Therefore the obser- -
vation made relates to the law as it was in forco up to August 1909. The
decision in R. sersus Turner was no doubt disapproved in R. versus Tvolands on
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the ground that the facts in . nersus Turner amounted to conspiracy to commit
an indictable offence. But, ohserves Lor | Halshury, in R. versus Rolands, no
opinion was expressed on the :lictum of Lord Eilenborongh. What I mean
is this: The disapproval did not relate to the laroposilion of law maintained
by Lord Lllenborough; but the disapproval impliel that he was wrong in saying
that the facts in the particular case did not amount to an indictable oﬂ'encé':
And so the distinguished author of this book says that the proposition of law
in R. versus Turner, namely, that people going into another man’s field for the
Pu' pose of sport without the man’s consont would certainl y not be guiliy of an
indictable offence in England, although the act would he matter for a civil
actiou ; but the combination to sport ullon another man’s field without that
mgn’s consent would be an indictable offence under the proposed Ilaw
here. There- is no remedy for it. Theie is one instance among many
I ishall cite. I will recall to the attention of Hon’ble Membeis another
observation I have already made, that is, that tho criminal branch of this
common law in Eungland could not -ecasily be codifiel. I alluded to an
observation made by the Commission that unless this branch of law was
taken to picoes, and o reconstruction made out of the materials, reform as
impossible. Now you will easily agree with me that this law is not worth
importation into this country from the above fact and also from the fact that
this conspiracy law has been codified in England in so far as employers and
workmen are concerned. Employers hnve immense power there, andyEmploy_
ers and workmen have saved themselves from tho operation of the conspiracy
branch of the common law, and they havo now a Statute applicable to
them. Thus the conspiracy branch of the law is no longer applicable in
England to confedoracies by workmen and to confederacies by employers.
They have saveld themselves by a special Statute. The gist of the offence of
conspiracy is this, that whereas acts done by asingle individual or by individuals
are not necessarily criminal even though improper, yet the same acts, when
agreed to be ‘committed by a plurality of men acting in conoert, become
conspiracies as then the danger to society arises-~that is the gist of what is
called Conspiracy Law. 1n the case of the Statate applicable to employers
and workmen in %ngland, that principle is taken away so that the ?ﬂ“‘ is
much less rigourous and much more guaranteed to safegunrd organizations
among employers and employed in England. Combinations to f(eop down
wages, to compel workmen to continue to work on the snine wages, and as o/
counterblast to strikes by themn are no longer offences. On the other hand,
strikes by workmen, combination hy workmen to 1aisc wages to better their
condition, and things of that sort havo also heen removed from the prrview
of the common law in England. Now what have welicre corresponding. to the
law, applicable to employers and workmen in England ? None. | In England,
employejs and workmen have power; they have secured immunity from the
commoen law of ; England notwithstanding that Judges, great Judges, are
-adapting the common law to the needs and circumstances of modern conditions.
But what have we here ? There is no such provision, no safeguard : organiza-
tions of cmployers and workmen in this country where industyy isinan
infantile condition are absolutely new; at the same time they have no such
protection as have been secured by employers and workmen in England. As
the; law, will now stand our merchants, manufacturers and workmen have
absolutely no protection similar to that accorded in England, hence I 'submit
that this measure, which indeed is a law which is intended to aflfect all classes
of people, needs examination, scrutiny aund eriticism by the public. This has
been for some reason or other not allowed in the preseut instance. Therelore
I bez Hon’ble Members to proceed with this instalment first, namely, that the
proposed law may at first be confined to what are called State offences and offences
against the Army and Navy, and such other offences as Government might think
to be of a political nature. I havealready said that there isabsolutely no connee-
tion ,whatever Dbetween the proposed Ilaw and what is called the existing
political situation. It may be our standpoints are different. While I adhero
to that view, I propose this wmendment as a sort of compromise. I do not
recede from the position that the political situation, whatever it may mean
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does not stand in any need of such law; but in the nature of a compromise
I propose this, as several distinguished colleagnes of mine among the non-
official members helieve that this is very necessary to meet tho present political
situation, as they say: in view of this feoling I have proposed this. Dealing
as it does with ‘State offences, with offences agairst the Army and Navy and
of a political natyre, and if this will enable Government fo meet the present
political situation, I do net wish to stand in tho way of its sccuring a law to
that extent, and to that extent only and no more, if the present political
situation rcally demands such a law. Then I haveadded that Government might
have power from time to time to add to the list of offences which I now

ropose in the amendment, ;such offences as in its wisdom it considers to
{:e of a political nature; iSuppose we have dacoities taking place and
Government camé to the: conclusion that they are not ordinary dacoities,
that they are not what <I ?may call hunger dacoities, but what I shall call
political dacoities; if Government comes to the conclusion that certain dacoities
-are committed for the sake not of hunger but to terrorise the people and to
make them jointin a political conspiracy, or to get money for any political

urpose, the border line between such offencis and what ale actually called
gt&te offences may be very little; I leave the discretion to describe such
offences as political to the Indian Government. So my amendment gives
power from time to time to the Indian Government to add to the list of these
offences, offences dgainst the State and the Army and Nav-ir, such other offences
as it may deem proper to designate as political offences. I'his;, I submit, must
be absolutely aaﬁﬁactury if t!.\e Government means at this time that additional
power is'a political necessity, and if Governmeut means exactly what it says,
and if there is nothing.more lfehind, .this amendment must satisfy them and
all persons who think, it :isjtheir duty at this crisis thus to ara Government.
'Wig.r theso wordn,'|I_ leave m} amendment in your hands.”

.. The Hon'ple iMa Umar Hayat Khan :(—“Sir, I divide

what I am .going to say jinto two parts: First, the requirements of the

qodntry-from t e"grdinﬂiry point'of view. Second, well, the preseut law as used

in India is taken from'the Roman lawiand it was taken in England. People, I

believe, were in si:gartajn stage of development. This law has been devised for

India. It was done by:the English people and done on this present basis. That

is the law we have; been hearing?disoussed here. I think that Jaw is suited to

those countries. “Xu a Poor country like this we have to devisé our own laws

for certain particular times. *I always hear the police being run down because

they don’t help the public. The lawidoes not suit our requirements. If a

man is to give evidence!hs has té go through three different Courts. Thero are

able lawyers who atter fcross-exaiminatfon break down his evidence at onco.

Under the ordinary law the evidence of people can easily be broken down.

I think if this Conspiraoy Law comes in, it will be just the same. In this

country I think neither the police are to hlame nor the public. Why should :
we have such laws ag _d,? not -suit.;our, requirements or the requirements of:
our;country ? ¢ 'Why: should we discuss English law and Roman law and those
things which happen inEngland?: They do not happen here. We want it for

such things as happen here. That is what we are trying for now. I {hink

anything which relates to England, Rome, and perhaps Russia, does not suit

us.: That is why T oppose this amendment.”

.. The Hon'ble Babu Surendra Nath Banerjee :— “May I be
permitted to_call attention to the fact that the amendment which stands in m
name practically covers the same ground as the amendment of my Hon’ble
friend?” . [ .. ;

i The President i— “Order, order. When you come to your famenc:l-:
ment, you will be able to deal with it.” '

-
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The Hon'ble Sir Reginald Craddock :—“ Sir, I am afraid the
Government cannot possibly accept the amendment proposed by the Hon'ble
Member. His amendment is that in place of the words ‘an illegal act,’
should be substituted those sections of the Indian Penal Code which relato to
offences against the State and against the Anny and Navy. He refrained
entirely in pressing this amendment from justifying or explaining why con-
spiracies should be confined only to those offences and not to serious crimes of a
general kind. He gives no reason why he would not include such crimes as
murder, robbery, arson and all the other secrious crimes which aro to be
found in the Indian Penal Code. What he did do was to stray somewhat
from his subject, and inform us that in England legislation bhad been enacted
to save from the conspiracy laws combinations of workmnen to secure
higher wages, and so forth. He strayed in fact from the illegal act which
was in the clause, and which it was his proposal to delete, to the second part
of the section which deals with legal objects to he attained by illegal means.
On that second point there are other amendments on the agenda, in spenkiuﬁ
to which it will be possible to discuss the question of these other acts whic
are not offences, and as to the reasons why they should be included in this
law. But I would only remark that, if at any time after this lnw were passed,
it should be found that there were organisations of employers or of servants
whioh were formed and maunaged on lines similar to those in England,
no doubt at that time similar measures imight be taken to provide for such
oxceptional cases: at present thoy do not exist. I would prefer at this
stage to confine my remarks simply to the strict lines of the Hon'ble
Member's amendment, which is that, in place of the words ‘an illegal
act,” offences against the State and the Avmy and Navy alone should be made
conspiracies. When I introduced this Bill into the Council, I explained
carefully that it was not merely in the interests of the Btate that it was
gl_'oposel to amend the law relating to comspiracies. The interests of the

tate were no doubt concerned, and the fact that conspiracies of a political
nature have been abroad in the land was true, and even since the day that
I introduced the Bill fresh papers have come into the possession of Govérnment
on the same subject. It is true that there were and are such consgimies, and
that the Btate also will benefit by the enactment of this law. But the main
object of this law, as I explained at length in Council on that day, and as I
understand Hon’ble Members fully grasp®d, was that there was a gap in
our criminal law, and by means of that gap criminals were able to plot
together to commit the most heinous crimes with impunity, unless they pro-
ceeded to carry out the crimes themselves or do some overt acts in pursuance of
those crimes. The amendment, therefore, which the Hon'ble Member has
proposed, will strike at the roots of the whole Bill the principle of which ivas
a]}l)proved in this Council, and would emasculate it entirely. It would not fill
the gap on which I have laid so much stress, and to fill which I understand the
Oounoil fully acquiesced was a necessary measure. : ! '

“Tor these reasors, Sir, Government cannot possibly accept the amendment
proposed by the Hon’ble Member.” ' :

The Hon’ble Mr. Vijiaraghavachariar :—“The Hon'ble the
Home Member says that I gave no reasons. I confess that I could not be
longer and give more reasons than I have been able. Btrong oppokition is
only possible where there is stamina foran attack. - You cannot cut a hair with
a big sword. Now I wish to know what ave the reasons given for the inclusion
of tliis clause in this Bill. Where no reasons are given it is extremely difficult
to assign many reasons by way ol opposition to a measure not based upon much
reason. All that the Hon'ble the i{lome Member said was that modern con-
ditions and dangerous conspiracies require this drastic measure, but beyond
that absolutely no 1eason has heen vouchsafed to me or to the Council as to
how the existing law has been found insufficient to cope with the alleged situa-
tion. I asked for information over and over again, and no information has
heen vouchsafed to me. Now the one impnrtant reason I gave is this. T
thisis intended to fill up aZgap which has existed in a Inw nearly a century
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old from its conception and origin and over fifty years old since it was matured
and comp'eted, I ask why could not we wait a few months more, take the
country into our confilence, circulate the Bill and “ask for information and
opinions? Why should we not adopt the nsnal mnethod of procedure adopled in
legislation ? No answer has heen vouchsafed up to this date, and yet the
Hon’ble the Home Member says to-day that I have brought forward no reasons
for confining the Jaw to the most serious offences and excluding these other
offences and acts. I have distinctly stated in my remarks, as well as I was
able, that T want to limit the operation of the measure in view of a feelin

genuinely existing among my Hon’ble colleagues, especially the non-officia

members, that it is uecessary to arm Government with additional powers just
now. Now I said thatin justice to themn and in view of their feeling, that

"I have introduced this amendment. I cannot give a greater reason than
that. ' ; '

¢ As to the other portion of the reasons, it is extremely desirable in all
civilised countries that no legislation should be sprung like this upon a people.
Among the fundamental principles of legislation from the days of the Twelve
Tab.es is the doctrine of promulgation; and with this doctrine of promul-
. gation is closely connected the important doctrine that ignorance of law is no
excuse by way of defence for the commission of an offence. Now what happens
if you pass this Bill to-day ? To-night you can have up and punish a man
for conspiracy at Tuticoiin! How are people at Tuticorin. to know this law,
unless there has been sufficient previous promulgation ? Promulgation imyplies a
:lot of circumstances, among wll:ich are publication, circulation and free public
discussion before ‘a.measumie becomes law. You pass this law to-day and
. to-morrow a policeman at Tuticorin, or at the extreme eastern end of Burma,
could avrest people for conspiracies as they will be liable from the day on which
! the law comes into force.:. £Vh'ere -is the prineciple of promu'gation here? The
Yvery alphabet 6f the fundamental: doctiine of promulgation is violated in
fsyringing laws of this’kind fupon three or four hundred; million people who
¢belong, under God's"providence, to His Majesty King George. I ask you: 1o
'limit and to oonfine the Jaw to meeét the alleged political situation : and as to
~the rest, to wait for a‘little and to take the country into your confidence. Aud
the Hon’ble the Home Membur says that I have given no reasons. Sir, in my
conscience I have given reasons which satisfy me.”

. The a.mé_ud_n-:_“l?nt wasput and negatived.

‘5 '1""-'0-- - . .
- 'The Hon’ble. Mr. Vijiarazhavachariar:—* 8ir, I beg to with-
draw the next amendment, namely : —

‘That in sub-section’ (2) of the same scction (1204) for the words ‘an act which is not
illegal by illegal means, ’ the words  to overurwe by criminal force, or show of criminal force,
the Legislativea or Executive Gnvernment of Igd ia, the Goiernment of any Presidency or an

Lieutenant-Governor, or any public servant in the exercise of the lawful power of such public
servant’ be substituted.’ .

It is more or less oonse&uential upon the first amendment that is intended
“to give additional power to Government. I, therefore, beg to withdraw”. -

The President:—“The amendment standing in the name of the
Hon'ble Mr. Vijiaraghavachariar is by consent withdrawn.”

The Hon'ble Babu Surendra Natk Banerjee :—"“Sir, I have
the honour to move—* that in the same section for the words ‘ an illegal act® in
sub-section (1) the words ‘any coffence agaiust the Siate other than that provided
for in sections 120 and 121A of this Code, or any offence against the Army or
Navy,” be substituted, and the word ‘or’ in sub-scction (1) and in sub-section
(2), the proviso and the Explauation, be omitted.’

“8ir, the object of this amendment is to confine the scope of the Bill to
offences agninst the State and against the Army and the Navy. 8ir, it will be
in the recollection of Hon'ble Members. that when this Bill was discussed on
the 5th of Mavch last, some Hon'ble Members who supported the Bill—I think
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I may mention the namecs of the Hon'ble Mr. Jinnah and the Hon'hle Mr. Sita
Nath Roy—held that the measure ought to be confined fo State offences, and
to be limited to a definife point of fime. I do not =o so far as that. I accept
only the first part of their suggestion. Therefore. Sir, looking at the matter
from that point of view I claim that my proposal is a modest one. more moder-
ate than what some of the supporters of the Bill have proposed. 8ir, it has
been said in the Statement of Objeots and Reasons that experience has disclosed
the existence of dangerous conspivacics. Now, Siv, if there are these dangerous
conspiracies directed against the safety of the State, I am sure they would be
matfers of the gravest public concern, and any reasonable proposal to cope
with the situation and treat it as a tentative measure would, I am quite sure,
meet with the unstinted support of public opinion. But, Sir, no evidence what-
‘ever has been laid before us to show the existence of these dangerous conspiracies.
Nevertheless, inasmuch as this Council has accepted the prineiple of the li)3ill, we
must deal with the situation such as it is, and my amendinent is in the nature
of a compromise on the part of those who are opposedl to the Bill, opposed to its
principles and opposed to its details. Sir, the Hon'ble Home Member, in
introducing the ]J-;!ill, referred to the dacoities in Eastern Bengal as justifying
the ample scope given to it. Sir, speaking as a native of Beungal, I say this,
that we deplore these dacoities. I would even go further than that, we are
ashamed DF them. They constitute a reflection upon the peaceful and law-ahid-
ing character of our people. We are the greatest sufferers from these dacoities ;
our countrymen, our kinsmen. our friends and relations are looted, plundered
and sometimes murdered. We would do anything to suppress them, and if
the Government could bring forward a reasonable measure for the suppression
of these dacoities I am sure public opinion in Bengal would hail it with
acclamation. But, Sir, is the Hon'ble Member in charge of the Bill quite sure
that if this Bill be passed into law the Folica will have heen provided with
an effective remedy for the suppression of these dacoities? I think, 8ir, if we
analyse thesituation, we should be preoluded from indulging in this somewhat
pleasant anticipation. Overt actshave been committed in the full blaze of
ublicity—dacoities cannot be committed in secret—and the culprits have not
Eean traced. And now you propose to enact a law which will make, not
overt acts, but the designs to commit dacoities which are recret things, and the
comhinations to commit dacoities which are alao secret things, punishable, and
you hope with the aid of this 'aw to ferret out the conspirators and their scciet
dens. The overt acts elude the zaze of the police. but armed with this law, it is
expeoted they will be able to discover the conspirators and their designs. It
seems to me to be altogelher a vain hope. The overf acls are not brnugﬁl- home
to the culprits, but the designs which are impalpable. invisible, areal things are
now to be discovered with the aid of {hislaw 8ir, Parliamenfary Statufes
can no more make men moral than a law of this kind is likely to invest {le
police with greafer efficiency than what they now pessess. I am reminded in
this connection of a beautiful passaze in Burke's Reflec'ions on {he French
Revolution, where the great orator refers to the newly elected members of 1he
Frenoch National Assembly. S8peaking of them he says that the mere fact of
their being members of that Assembly did not confer upen them gifts which
nature had not bestowed upon them wilth her ordaining hand. 8ir, ycu may
exhaust the resources of your legislative wisdom, pile weapon upen weapon, and
u will not have sensibly added to the efficiency of the police. It is not a new
w, but greater defective ability that is wanfed, and if the police cculd defect
even a sensible proportion cf these crimes and punish the cffenders, T an quite
certain that these daceities would he reduced in nun-ber and eradually disappear.
But I bave heard it said, said with some show of reason. and said wi h absclure
show of confidence, that dacnity is abrut 1he safest’ evime to ecrvmnit in Fas ern
Bengal. A law of this kind is not what is needed to cope with the situation,
and as it seems to me fo be assnciated with powers which may prove fornidable
weapons in the hands of unscrupulous men, I fhink it 18 the duty of us
patriotio citizens to restrict its scope as far as we may.
“ With these words, I venture to move the amendment which stands against
my name.”
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The Hon’bie Mr. Syed Ali Imam :—* Sir, the amendment proposed
by the Hon'ble Mr. Banerjee goes to the very root of this Bill, and it seems tome
that, if this amendment were accepted, we should be practically wrecking the
whole Bill. The Hon'ble Mr. Banerjee has, in his criticism of this mcasure,
and in support of the amendment that has been put forward, said that the
offence of dacoity is a grave one, and that the dacoitics that have been commit-
ted in East Bengal have reflected a great deal of discredit upon our country.
The Hon'ble Member has very rightTy deplored the state ol affairs at present
oxisting in Bengal and elsewhere. In that sense of shame to which he has
alluded, T take a share, and I venture to think a very large share ; but 1 feel
that the mere sense of shame or self-abnegation is not of very great help to us
in really coping with the situation. 'We have to consider as to whether or not
it is possible for this Council to do more than merely deplore these unfortunato
occurrences that have taken place in Bengal. The Hon'ble Mr. Banerjco does
not stop there. He suggests—and from his point of view he thinks that the
suggestion is sufficient—that the Bill should confineitself to only such aspocts of
crime as have already threatened the country. Ho therefore thinks that the
deletion of the words that, in the clause, relate to conspiracies that have for their
object the commission of an illegal act, or a legal nct by illegal means, is justifi-
abfe, inasmuch as he thinks it is premature to embark upon legislution of this
kind. He goes further and he says that, not only the deletion of those wouds is
nécessary, but also'that the conspiracies under consideration should be confined
only to such offences as.are somewhat loosely termed of a political nature.

© «J feel satisfiéd in my mind that the Hon’ble Momber is anxious to give
us help, but is doubtful:as to the exact: extent to which he should accord his
support to the'Bill; Ishould be failing in my duty if I did not place before the
Qouncil certain copsiderations that strike me as exceedingly relevant to_the
coiispiracies under discussion- and ooveréd by hisamendment. I ventureto think
that dacoity.or murdert—heinous crimes as they are—do not exhaust the list
of orimes that may be the| object of such conspiracies as have arrived at a
determined -resolution fo make.administration impossible. . It is inot really
s0.much the gravity:of the substantive crime which realiy is the issue before
the! Qouncil.” “It:.is the -quéstion of combination which is the real eloment of
dificulty before us.:. Whe‘él_er it-is murder or any other offences that are so
many; offences affecting..the - human body, whether it is dacoity—or any other
offences that relate to property, or there be offences which do not even relate
to ! these things, {that] is:either the: human body or property, but relate to
other : vights—for instance, religion:or public tranquillity, and various others

that matter so wmuch'as- the combination to commit them. Well now,

if the only standard fwere the heinous nature of the substantive offence,
there ‘would be -& gréat :deal s of ! force and strength :in the remarks
that have fallen :from the Hon'ble Mr. Banerjee. But the erux of the
whole question does not lie in the nature of the orime which is the sub-
stantive offence, it 'lies really in the :question of combination. For instance,

if for one moment we 'were to examine the question in this light—that a com- *

bination exists, and that combination has for its purpose an offence which is -

neither ,dacoity not: ilglll!.‘_(lel‘, such a combination as that, it is conceivable, can *
make administration impossible.".” Of late we have hald some evidence of the

character and force of combination. If there be a strong combination to -

commit a very simple offence, such a simple offence as, for instance, defiling
the supply of drinking water, itis impossible to exaggerate the gravity such
a conspiracy may .IdeveTop‘ Supposing there was a strong combination, and n

number of miszuided ﬂyoung men were determined anyhow to bring about an
a

intolerable . state of affairs in regard to an important supply like this——a supply
of good ‘drinking water to a town—they would thereby by the mere combinatios,
be not only committing what is after all not a very heinous crime in the Code,
inasmuch as though it is cognizable by the police, but is punishable by cousi-

derably less than 'two years of imprisonment, but by ‘the combination itself -

they would make. the prevention of the commission of the principal offence
itself almost a hopeless task. The gravity of the offence of conspiracy
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does not so much lic in its objeot or the character of the erime which
is its object: it lies in the matter of combination, and that is the
difficulty with which we arve concerned. Weo thankfully receive the
hel that Mr. Banerjec gives us Dby conceding that there is
neeld for putting a stop to combination for murder and dacoity. We say, on
the other hand, that there is also a need of action of the same sort, not only in
respect of murdor and dacoity, but in respect of various other crimes that ave
in themselves very small; but when they are the subject of a combination, thoy
assume proportions of a very grave character. Similarly, take the other aspeot
of the onse, th-t is conspiracies that have for their object either an illegal act or
some illegal means to effect that object even if it is legal. Tt scems on the
face of it to be a verysimple matter. It scems asif this Council was taking
- a leap into the unknown, that it was frying to force upon the country a law
that is full of coeroion. I submit there is no such thing at all so far as the
provisions of this Bill go. TIs there any offence more serious than combination?
Take into consideration the case of a combination against an individual. If
an individual is tyrannised by another, it is possible for him to cope with the
situation ; but when a number of men combine and the enemnies of this man are
multiplied, and a strong combination is made against him, then it has been
found from expevience gathered in all civilised countries that it is almost
impossible for himn to resist a combination like that unless the State comes to
the rescue of the unfortunate man. The Bill should therefore be examined
from this point of view. It isa law distinct in itself because of the matter
of combination, and not because of the object of that combination so much.
Itis in that aspect that we have to regard this Bill, and from that point of view
that the importaunce of the Bill as a necessary measure for the safety of the
ublic has got to be considered. I may here also assure my Hon’b{'e friend
fr. Banerjee that any sen<o of dauger has been very largely set at rest
by the protective provisions that have been introduced into this Bill. It
was observed not very long ago when the last amendment was moved, that if
to-day this Bill is passed, and if a conspiracy with an illegal object—illegal other
than crime—is committed to-morrow, aman at Tuticorin might be arrested by the
olice. I venture to think that in that observation onc aspoect of the Bill has
een completely overlooked-—that is, that in such conspiracies as those, the Local
Government, and no less than the Local Goveriment, must first have given its
sanction before a prosecution can be started ; and that conspiracies of that kind
under the Bill have been put completely out of the reach of the police. There-
fore the public does not stand in any danger of being inferfered with by the
police ; norisit in the hands of any unsorupulous person tostart a prosecution like
this without permission from Government. Therefore the immunity that is
seoured by this Bill is very large. It is not that the Bill when passed will
throw the country at once into the Qifficulties that on account of misconception
I fear are apprehended. No real ground for such anticipations exists, Bir, it
seems to me that if we were to take away from this Bill the very important
provision regarding conspiracies with objects which may be legal but to be
attained by illegal means or with objects that ave illegal or if in any way the
operation of the Bill with reference to such conspiracies as have offencés for
their object be reduced, in either of those cascs we shall be taking away from
the usefulness of this measure very largely, and I may remind the Council
that on the first day when this matter was considered, this the real principle of
the Bill was accepted by an overwhelming majority. Under these circum-
stances, Sir, I do not think that I can accord my support to the amendment
that has been proposed by the Hon'ble Mr. Surendra Nath Banerjee.”

The Hon’ble Sir Re%;ina.ld Craddock :—“ Sir, I only rise to say
that Government canoot possibly accept this amendment, which practically
amounts to the same amendment as was negatived just now, namely, that offences
of criminal conspiracy should be confined to offences against the State. I have
already explained to the Council that the whole object of this proposed legisla-
tion is not merely protection of the State, but the prolection-of Society. It is
obvious therofore thata limitation such as that proposed by the Hon'ble Member
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practically does away with the whole measure. With reference to two or three
remarks made by the Hon’ble Mr. Banerjee, I should like to say, in the first
place, that he has never explainel why he is so anxious that conspiracy to
commit serious oirences should not be punished. He wishes us to limit it
simply to those State offences ; at the same time he tells us that the measure is
useless; that the measure is of no advantage whatever in detecting crime. 1I.
have never said that this is a law of procedure which gives drastic powers for the
_detection of crime, but what it ‘docs do is that it will enable us to punish those
,conspirators when wo have got them. We may not be able to catch them as
‘fast as we should like to, but when we find that our law will not be able to
; }mnish them when ;.\'e do catch them it is full time that we should amend that
aw.
|

« For these roaspns, Bir, it is quite impossible to accei)t the amendment pro-
ipos}ed by the Hon'ble Mr. Banérjee.”

. The Hon'ble Babu Surendra Nath Banerjee :— 8ir, nothing
could be more courtéous or lumjnous than the observations of the Hon’ble the
iLa.w Member in reply to the remarks which I have felt it my duty to lay before

the Oouncil. 'We are grateful to the Government for the concessions which
thave already been made, and I will at once admit that they give us substantial
guarantees in reference to the offences to which they apply. But, Bir, with
reference to the more serious offences, cognisable offences of a grave character,
the power of the police remuing unrestricted ; aund it ivhere that we spy danger.
Sir, the Hon'ble the Law Member has told us that the crux of the matter lies
in jcombination. A numbprlef young men may combine for the purpose of
defiling the supply of water fo a town. "I readily admit that that would be an
exdeedingly serious matter. Iam not aware that any such attempt has ever been
made, perhaps a report on thejmalter may have come from the Criminal Intel-
ilig%nce Department; and inay be in the archives of Government, but so far as the

public are concerned; wo have never heard of any attempt of the kind in any part
of India conceived and concoctefl by any one. Be that as it may, my contention
is this, that you ha.va: not been able to d_etisct overt acts; tangible, visible, palp-
able, committed dayjafter;day, hight after night, before your eyes, your police
‘have exhibited an axtmo;ﬂinar} amount of inefficiency in dealing with these
offénces: . And:now you think {that you might be able with the aid of this
Hlaw t0 deal with combinations which niay or may not be attended with overt
acts, - combinations .confinéd to secret (designs and the machinations of evil-
minded persons.; This séems to mé to be altogether irralional and not justified
by our knowleﬂf'e of life’and the'eéxperience of life. It is because I feel with
'a.rl‘:th‘e weight o my, conviction; aiid it.is shared by a very large section of
my. countrymen, and it is because I feel that this Bill will be’ infructuous for
the purpose for which it is intended, and may lpl'o\'e mischievous in the hands
of ;unscrupulous and designing men, tkat I have felt it my duty to offer my
opposition to it.- Could I bo persuaded for one moment that it would go even
8, fiti_;la way towards the eradication of these combinations, towards the sup-
‘pression of these dacoities, I would have accorded my whole-hearted support,
and would have asked my countrymen with what influence I may command
[to doglikewise.| | It is because I feel that this Bill will be infructuous and even
tharmful, that we have felt it our duty to offer this oppositionin this Council.”

" The Hon'ble Sir Reginald Craddock:—*Sir, I just want to
.romark that Government ave perfectly prepared to take the risks of the
:measure being infructuous. The Hon'ble Mr. Banerjes need not be anxious
‘about that point in opposing the Bill. I ask that the amendment be put.”

' The amendment was put and negatived.

. The: Hon'ble Babu Surendra Nath Banerjee :—*Sir, I beg

to move’ that in sub-scction (1) of the samesection (new seciion 126A), for the. :

words - an illegal act’ the.words.‘an offence’ be substituted, and in sub-section
(2) for the words ‘bg_ illegal means’ the words ‘by |

offence’ be substituted, and the proviso and the Bxplanation be omitted.

means amounting to an
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“ Bir, the object of this amendment again is to restrict the scope of the Bill.
The word ‘offence’ is defined in tho Penal Code. The definition of offence in
the Penal Code is sufficienily wide. It is given in scction 40 of the Code It
includes anything punishable by {hat Code or by any local or special Aot. It
seems 10 e that this is a sufficiently wide and liberal definition. Bir, in moving
this amendment, I am following the lines of a recommendation made by a great
autlority whose name, I belicve, has been quoted by the Hon’ble Member in
charge of the Bill in support of this measure, namely, Sir FitzJames Stephen.
Sir B?itzJames .Btephen wrofe an imporfant Digest on the Ciiminal Law of
Elﬁlaud. It is a work of great aunthorily, a standard work in which he fore-
shadowed the lines of the future codification of the English Criminal Law. Bir
FitzJames Stephen thus defined eriminal conspiracy at page 29 of the Digest:
He says ¢ when two or more persons agree to commit any crime, they are guilty
of a misdemeanour called conspitacy, whether the crime is committed or not.’
Therelore, I claim for my amendment that it is in accordance with the views
of so great an authority as Sir FitzJames Stephen. Bir, 1 quitc admit
that the English law is wider, but I do not overstate the fact when I say
that emisent Eaglish jurists have condemned the all-comprehensive charaoter
of the Euglish law as regards criminal couspiracy, and the trend of modern
arliamentary legislation has been distinctly in the direction of restrieting
its scope. Thus, for instance, by the Statute of 1875, to which reference
was made by the Hon’ble Mr. Achariar, combinations for trade purposes were
withdrawn from the purview of the criminal law of conspiracy, and it has to be
borne in mind that this was done not by a Liberal administration wedded to
ultra-radical views, but by a Conservative Government under Mr. Benjamin
Disraeli.
“8ir, if you do not confine the provisions of this Bill to offences, I ask, have
-g)u got the machinery for the trial of these cases? If conspiracies under this
ill are to range over the whole field of civil law, I ask where are the Magistrates
to try them? Your Magistrates are familiar only with criminal cases. I do
not think they will form com petent tribunals to deal efficiently with cases of this
kind. And, Bir, let not the impression go forth that a new species of offences has
been created which the tribunals of the Jand are unable to deal with by reason of
their want of kncwledge and experience Such an impression, if it were to go
forth, would be disastrous to the best interests of the adininistration, for it would
give a shock to that sense of confidence which is justly felt in owr judicial
system.
“ With these words I beg to move the amendment which stands in my

name."

The Hon'ble Sir Reginald Craddock :—*“8ir, in this amend-
ment the Hon'ble Mr. Banerjee wishes us to confino the offence of criminal con-
sgi.m:dv to cases in which the objects of the conspiracy and the means to be em-
-ployed constitute offences. In other words, if you want to persecute g man, in

“order to make him do something that he is not bound to do, you will be allowed
to do so, provided that you take care that you commit no offence in doing so.
There are many ingenious ways, short of criminal offences, by which men can
be driven to abandon their rights in desperation. 'We have no desire to put a
premium upon the ingenuity of would-be perseoutors who wish to combine
against an individual or ugainst n class of individual to deprive them
of their rights or to drive them to abandon their rights. Tlr;e Hon’ble
Myr. Banerjee has quoted Sir James FitzJames Stephen. I can also quote
from the same eminent wuthority. He writes, *There is more harm than
good in telling people how far they may go in puisuit of an unlawful

urpose without risk of punishmment.’ We have taken as our model here the
nglish Common law, and we do not wish to depa.rt from that model. We
do not want to encourage persceution by indicating what persecution can be
legallﬁy conducted and what cannot. 'We stand upon the dcﬁnit-ion of ‘illegal’
as defined in the Indian Peial Code. The law 1s the English Common law,
and it will be interpreted and applied to individual cases as it has been intey-

”



548 ORIMINAL LAW AMENDMENT.

[ Sir Reginald Craddock; Babu Surendra Nath (19rm Manci, 1913.]
Banerjee.) '

preted and applied in England. It is not for us here to propound in-
this Council all sorts of legal conundrums as to what particular acts
would constitute conspiracy or offences, or what would not. If we ad-
here to the English Common law, and to ourown definitions as embodied in
the Indian Penal Code, we shall be on the safest ground on which it is possible
for us to rest. Our business is to see that combinations to do wrong are checked
whenever they amount to a public danger, and we arc legislating in this Bill to
check such combination by a law which bas stood the test of application and
interpretation for centuries in England, and we are using terms which the
existing law has adequately defined. Well-disposed and law-abiding persons
need lhave no fear from this law. They ave not the persons who desire to
embark upon doubtful enterprises of the kind aimed at. If they are acting in
“a bond ﬁde'beliegof their rights, they are protected ; they have nothing to fear.
The chances of injudiciousiproseoution ave been reduced to the vanishing
point by the proyision that no such prosecution of cases in which offences are
not concerneé ocan be institdted without the saiction of the Local Government.

“Bir, I do n.'ot. know thow I can better describe the exact position than by
the uso of certain words of Hindustani which will be familiar to most of the
Members of Oouncil. The kind of persecution that you want to get at is
that defined by the word .so well known to everyone of ‘zoolam’. We all
know in India ithe term fzoolam’, oppression, 'zalim’, the oppressor, and
‘mazlum’, the oppressed. !Mr. Banerjee wishes to confine the operation of
this law to that kind of ‘ zoolam * which is defined as ‘jurum’ or orime. We
want to keep it 1ot at-* jurum ’, but to embrace ‘zoo}am', which will cover
all the kinds of j perseoution which this law intends to provide against, and
which are well understood in this country. Sir, we want no form of licensed
‘zoolam’ in this ovuntry,i and we are not prepared to sacrifice the interests

cof the opg:eased to the inferests of the oppressor. I cannot accept this amend-

,ment on behalf of Goyvernmlent.”’

i The Hor -ble} Ba}m Silt:ndra. Nath Banerjee:—“8ir, I
+just want to Say}ua'tgord‘ by way ofreply. The Hon'hle the Home Member
¢ ds beén good enc uﬁh;;to_tel&u's_ that the object of the law is to proteot private
- persons against ‘zdolum.’ Now isthat the function of the State, and if it
~were 80, would {he State be { successful in performing this self-imposed task?
.Bir, these ‘are .matters *whioh; ard very well left to private persons themselves.
_There are secret, insidious methods of: private persccution which I think even
the long arm of' thé State wouldinever be able to reach, and which in makin
‘the attempt to reach,’theé State*would: involve itself in infinite difficulties, and
give rise to a cousiderable amount of hardship and oppression commiited upon
innocent persons; . 8ir, my Hon’ble friend is unacquainted with the complexi-
ties of our social systém, 'and trith the various forms of social boycott which
“we aro in a position tﬁ) practisa’ upon' isnocent persons if we are so minded,
I'am perfectly certain that, with the aid of the law, an inconceivable amount
‘of hardship would, be committed upon innocent persons by machinating and
-evil-minded indiyiduals.- I do not think I need say any more in defence of the
.amendment.” | ; i} i
"% The a.lﬁen(hﬁqi}t.gfyd_é put ahd:negatived. i
The Hon’ble Babu Surendra Nath Banerjee:— “Sir, I beg
to move that in sub-section (1) of the same section, for the words “an illegal not’®
the wouds ‘ an offence or a malicious wrong to any person orthe public ’ be substi-
tuted, and in sub-section (2) for the words ‘illegal means’ the words ‘means
amounting to an offence or to a malicious wrong to any person or the public’
- be substituted.” . _ _
* 8ir, the Hon'ble Member in charge ol {he Bill was good enough to say,
I think .in veply to’ my observations, that he takes his stand upon the
Common -Law.ol. Englaud.. Well, Sir, T meet him on that ground here, so far
as this particunlar, amendment is concerned. It follows closely the Commbn
Law of England, much more closely than the Bill itselt. Sir, the constituent
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clements of an act of eriminal conspiracy are laid down by Dr. Kinney in his
‘Outlines of Criminal Law.” ”

“Theso constituent elements are first an act of agreement, secondly an agree-
ment between two and more persons, husband and wife being treated as one
porson in the eye of the English law. Lastly, it must be an agreement for an
unlawful purpose. The expression for an unlawful purpose’ has not been
defined by avy great English authority. Dr. Kinney says fhat it is a unique
phrase, but he mm]iifsas what an unlawful purpose is, and gives us its constituent
elements. In the first place, an agreement for an unlawful purposeis an agree-
ment to comwit a substantive crime, that is one element. An agreement for
an unlawful purpose is to commit a malicious tort, not tort or civil wrong of any
Kind, but there must be an eloment of malice. Thirdly, it mustbe agreement.
to commit a breach of contract causing some public injury, not any kind of
breach of contract ; and lastly, it must be an agreement to commit acts grossly
immoral. Now, Sir, I venturo to submit that my amendment follows closely
the lines of the English law upon which the Hon’ble Member in charge of the
Bill takes his stand. 8ir, our oxpression in the Bill is ‘illegal act’. The word
¢ illogal ’ is defined in section 43 of the Indian Penal Ccde. It includes an
offence ; it includes whatever is punishable by the law, and lastly, it includes
whatever furnishes ground for civil action. It will be seen on comparison that
the Indian expression illegal act * is much wider than the English phrase used
in the Common Law, ¢ unlawful purpose.” Let me take ono or two illustrations
in support of the view which I have ventured to put forward. An agreement to
commit a civil wrong comes under the purview of the Bill. An agreement to
commit & civil wrong, a tort, will not come under the purview of the English law,
unless and until the element of malice is associated with it. An agreement to
commit a breach of contract comes under purview of the Bill ; an agreement to
commit a breach of contract does not come under the purview of the English
law, unless it is attended with injury to the publio. Therefore, 8ir, it is obvious
that the Indian expression is much wider, and the present Bill is far more
comprehensive than the English law is. In the Btatement of Objeots and
Reasons, it was stated that the object of this law is to approximate the Indian
law to the law of England. and you have just had the statement repeated by
the Hon'ble the Home Member, that he takes hLis stand upon the English law.
Therefore, Sir, I claim that my amendment is more in conformity with the
English law than is the Bill, and as sach it should be nccepted.

“ Not only that, Sir, the Hon'ble Member who, I am afraid, is not suffi-
ciently acquainted with the complexities of our social system, has no conception
.of the amount of hardship, of the powerful engine of oppression which this
Bill will prove to be in the hands of inferested persons as a means of wreaking
vengeance upon their neighbours. I make this stafement, not on my own
authority, but on the authority of =a legal journal of the highest weight and
- importance. ~That journal is the ‘Caloutta Weckly Notes” My Hon’ble
friend, the Law Member, is well acquainted with that journal. Thisis what the
¢ Weokly Notes ' says:—

‘ Tuke the very common instances where matrimonial matches are made or broken off in this
country. In the former case misrepresentations are often made, which muy not amount to cheat~
ing, but may all the same amount to fruud, whilst in the latter, things may be said by the
pavents of the bride ot bridegroom, which may amount to slander or libel. The persons
who have agreed amongst themselves that the mateh should be brought about or broken
off would surely be chargeable with eriminal conspiracy under the new law. The bus-
band and wife in this country are not one person as they are in the contemplation
of the English law. 8o these two persons or their relations or fricuds on whose advice they
have acted may be barassed in the criminal Courts by the parents, relations or friends of the
disappointed fatber. People resent such disappointment much more keenly in this country
than perhaps in any other.’

"I know what reply will be given to this statement, namely that sanction
would be required, but such sanction is to be given by an individual officer, and
we are all liable to make mistakes, and he may abuse his discretion, misapply it,
wrongly use it, and then the peace of families might be disturbed. C
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“ Sir, it is a very serious matter, and therofore I earnestly appeal to the
Hon’ble the ITome Member to accept this amendment which is mugh more in
conformity with the Common Law than the Bill is, and which, if not accepted,
would - allow the law a comprehensiveness which would be injurious to the best
happiness and contentmont of many Indian families.”

The Hon’ble Mr. Kenrick :—* 8ir, the amendment which has just
been proposed by the Hon’ble Mr. Banerjee is one of a highly technical nature.
It is at the same time oneof substance, and it seems to me that'it deserves
an answer. This proposed amendment is one of some subtlety, and its true
purport does not appear upon the surface. Now Mr. Banerjes proposes to
substitute the words an offence or a malicious wrong to any person or the
publio ’ instead of the words ¢ an illegal act * in the Bill as drafted.

“ Now 1 shall make it perfeotly clear to the Council that to accept this
amendment would be to raise gratuitously difficulties of construction ; not
only that, but vé distinictly to limit the scope of the Bill. The reason that
the words ¢ illeq‘a. act ''aré used in the definition in the Bill is' simply this
because they are appropriate inasmuch as they have received definition in the
earlier portion of the Penal.Code. The term ° illegal act * is defined in seotion
43 of the Indian' Penal Gode. The word ¢ illegal * is defined as being applic-
able to everything which'is an offence or whici is prohibited by law, or which
furnishes a ground for civil action.

_ “ On the other hand, the words which the Hon’ble Member proposes to
_substitute, namely the wordg ¢ malicious wrong’ would require special definition
,in the Penal Code. There is at present in the Penal Code no tfeﬁnition what-
t ever of the terms ¢ malicé *}or ¢ malicious’; and the Legislature has undoubtedly
i abstained, and abstained adpsﬁllﬁ, from embarking upon the difficult task of a
: definition of those wordsj‘malice} and *malicious’ I would remind the
i Hon'ble Member who puts forward this proposition that the use of the
| term ‘malice’ in thejEnglish Oriminal Law is highly technical. In different
f‘ branches of the English criminal law; the word is used with different significa-
tions. -The legal conception of malige in the crimes of murder, of libel, of
;n_ia.lioions injuries to: propg:ty differs. The ferm ‘malice’ as used in the
: En.ilish criminal law;with regard to murder is one of a purely artificial con-
. ception. For instance, a man'who causes the death of another in the course
g of committing a‘feloii{ is s_&id_gto cause that death b({ ‘malice aforethought.’
e Oriminal Iaw in England malice denotes simﬁly

at

{ In.other branches of'the ]
i indireot motive.§ ' Again, itis Sometimes used as connoting malice in fact, ¢
} is direot personal ;i].l-j;\;vi_l‘l-. EFEE T i i
¢ | “Now I haye just reminded the Hon'ble Member of these various uses of
: the term in the English:law to! demonstrate the impossibility of introducing
: gich a term for the first time into the Indian Penal Code, as suggested by the
{ Hon’ble Member. He has said that the definition which he proposes by the use
; of the word ‘ malicious ' would more closely follow the Engliaﬁ Law than the
; definition in the Bill as drafted. I challenge that directly. It is not so—it is |
' not a fact. The suggestion arises from a misconception of law. Any agreement
{ to cause an injury.to an individual or to a class or to the public, whatever be
{ the ultimate ohject.of that conspiracy, is a conspiracy at common law. Any
i conspiracy. whatever, any combination of two or more individuals who form
" an agreement to do any act causing injury to any person or class of persons
“or to the public-—a.ng that without any importation necessarily of the idea of
* personal malice—is .in' English’ law an indictable crime. It is to incorporate
' ?hé English definition into the Indian law which is the design of this Bill. The
" Bill goes no further than the English law. ‘
*  «Now, it seems perfectly obvious that the object of this proposed amend-
. ment is to throw on tﬂé Crown in every prosecution for conspiracy the onus of
proving malice or.personal ill-will by the persons charged with the conspiracy
“ towards the ' individual - of " individuals who are the object of the conssirnacy.
I take it that is "the ‘object of the Hon'ble Member’'s proposed amendment,
ng.mely to throw on the Crown in every casc of prosecution for conspiracy the
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onus of proving dirvect personal ill-will or malice. Now to import that necessity
of proving malice would narrow the soope of the legislation—iwould narrow it
in such a way that it would not co-ordinate with the English law of
conspiracy.

“More than that, it would have the effect, if a.duptod, of restricting the
cases in which conspiracies to injure individuals or to injure the public could
be prosecuted beeausc it is the English law of conspiracy that an agreement to
cause an injury or to do an act by unlawful meaus is an indictable offence,
irrespective of whether malice is or is not capable of being proved. I will just
give one illustration. ‘I'ake the case of persons combining to prevent tenants
of a particular land-owner or zamindar from paying their rent to him
in order to induce him to do certain things, or to induce him to change
his particular views or to induce him to join a particular cause. Now in
uny of these cases mentioned, personal ill-will or malice towards the land-
owner in the sense in which the Hon’ble Member has used the term does not
exist and cannot be proved. "The case I have put could be, and has been,
prosecuted under the English law of conspiracy, and it is to that end that the
}n-esent Bill, among other matlers, is designed. If the amendment lp'roposed
by the Hon’ble Member were accepted, the cffect would be to exclude the
possibility of prosecution of conspiracy in such a case as the one I have put—a
case which I venture to think every right-minded individual would see the
expediency of proceeding against as an indictable crime.”

The Hon’'ble Mr. Madhu Sudan Das:—“Sir, I can very
well understand, and do really very fully sympathise with, the anxiety of the
Hon'ble mover of this Resolution to see tﬂat there should not be any such
abuse of this Bill when it became law as would cause a disturbance in private
social affairs. I can assure him that this anxiety was shared by us when
disoussing the provisions of the Bill in the Select Committee.

“As regards the remark that the word ‘illegal’ should be removed and
‘unlawful ’ should be-used. I shall point out to the Hon'ble mover that as
for as I remember—and I do not think my memory fails me—that he will
come across numerous rulings and devisions of the English Courts where the
word ‘illegal * is used in speaking of these acts. In fact, on referring to these
rulings we find that there are more instances in which this word ‘illegal’ is
used than the word ‘unlawful.”

The Hon’ble Mr. Pandit :— 8ir, may I rise to a point of order.
Is the Hon'ble Member discussing the particular amendment that has been
moved by the Hon'ble Mr. Surendra Nath Banerjee. Thereisno word ‘unlawful’
in the amendment.”

. 'The President :—*I assume that the Hon’ble Member is leading up to
s?lm% partir,iular poiut, and that he will deal with the amendment which isbegore ’
the Oouncil.”

The Hon’ble Mr. Madhu Sudan Das :—“I understood the
Hon’ble Member to say that the word ‘ unlawful’ was used in the Indian Penal
Code and not used here, but another word ¢illegal’ has been substituted. 'That
is the point. (The Hon'’ble Mr. Banerjee says I am correct there)) Well,
‘illegal’ is a word which has been used indiseriminately in the English decisions
with ‘unlawful,’ and it so happens that the word ‘illegal’ is defined in the
Indian law, whoreas I don’t know that either the word ‘unlawful’ or ‘illegal’
has been defined in the English law. The word ‘unlawful’ is used in the Penal
Code in that very well-known section on unlawful assemblies. Are we to
suppose that it is not there used as synonymous with ‘illegal’?  Axe we to
suppose that when the expression ‘unlawful’ is used in those sections of the
Indian Penal Code it does not meanillegal ? The word ‘llogal’ has been defined,
‘unlawful’ has not been defined. It comes to this—that in the Ponal Code,
‘illegal* and ‘unlawful’ are indiscriminately used.
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“Then as regards malice, I think the ITon’ble mover believes that the
introduetion of ‘malice’ would be a better safeguard than has heen provided
for by requiring prosecutions of this nature to be proceeded against with the
sanctions added in tho Seleet Committee. Dalice is a term which has not been
defined anywhere. It is chameleon-like, putting on any colour. We know
‘malice propense,’ we kunow ‘malice alorethought, we Lnow ‘universal
malice '—(that is a law term); and we kaow natural malice. Now, are we
likely to gain by using a term when we do not know what it means? It will,
it is said, throw the onus of proof on the prosccution. No doubt it does ; but if
my Hon'ble friend who moved the Resolution would kindly lend me the book
from which he has been quoting I will show there.

“8ir, I cannot at this moment find out a passage which 1 searched for, but
what I mean- to say is this, that the onusis on the prosecution, but then we
must not lose sight of the principle of law that the law in most cases presumes
malice ; there is a presumption of malice. The prosecution starts with a pre-
sumption in its favour, and often in cases of this nature malice means a state of
the mind, it refers’really to mensrex. There must be a proof of the act before
any inference of malice can be made from it. Now if we introduce this into a
section like this which deals with conspiracy, then it means this that before
you start a prosecution, before it proves any aol had Leen done, you must
show actually that there was an intention, whereas if malice is introduced,
what will be the result? An - act will be proved and then the Couit will be
asked to presume malioe, and the natuve of the act itself would show whether
that presumptionj should stand or not. Then as regards social disturbances,
the Hon'ble Member: has: veferred to Caloutta Weekly Notes and he re-
ferred to matchés.- Ltbelieve we tried our best in Select Oommittee to make

- these safety matches so..that ,they wounld ignite without the consent of some
Magistrate. - - Proseécutions jcannot be jstarted against these offences without
the: sanction of L@overnmbnt. It is only with regard to offences of a serious

- natore in which: the fpolice{ have cognizance that mo sanction is necessary.

‘I'do not think, Bir, that .the introduction of these words would improve the
situ;tti!on: .or.'dli_é;.a.n:n; t]lle;j)olice%_ which is’so much hated.” _ ' :
& o oAb e b Ld

- The Hon'ble Mr. Syed Ali Imam :—“8ir, the discussion over this '

amendment has largely. centred on that portion of the proposed amendment

which' runs as follows:— ' __ : _
- ¢To do a malicious wrong to any person or the public’ The Hon'ble .
mover who is known to ‘be as caveful a worker as we can find in the country,
has purposely, it seems to me, avoided the use of the word ‘unlawful’. If he
had used the word ‘unlawful' in place of those words that he has put in,
namely ‘a malicious wrong to any person or the public,’ then in that case he
' would unquestionably -have been nearer, in fact identical with, the English law, :
The various decisions :of . English Coums, especially those which have been
referred to frequently in the discussions here, such as the case of Mulcahy or of
0O'Connell and in imore recent times the casoc of Leatham, decided -by Lord :
Brampton, show that in all these cases the learned Judges have made use of the"
term ‘unlawful’, that is to say, wherc the object of the conspiraoy is unlawful ;
or ‘where the meansiemployed for the purpose of carrying out oven a lawful ¢
object are unlawful, that conspiracy has been held to be criminal. If the:
Hon’ble mover had confined himself to the use of the word ‘unlawful’, there
would have been considerable force in his conteation when he is asking the
Oouncil to accept in respect of this amendment, what is exactly the position of
the law according to English decisions. But knowing as we do the critical
mind of the Hou?ble Member, I am not surprised that, instead of using the word
‘unlawful,’ the Hon’ble Member has put in words which bring in the important
element of malice and malicious wrong; and in this counection I associate myself -
entirely with the remarks ' made by the learned Advocate-General that if these
words that are on the proposed amendment were accepted, in that case o narrower .
meaning would .be given to this clause than has been given to the law ol
criminal conspiracy in ‘England, on the basis of the decisions to which I have
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just now alluded. Thercfore, it scems to me that the acceptance of this amend-
ment by the Council would amonnt to narrowing the law down to something
which 1s less than the English law.

“There is another aspeet of the guestion to which T should for a moment
like to draw attention, and it is this; why is it that wo have preferred to use the
term ‘illegal’ in the Bill to the terin ‘unlawful’'? Well, we have done so
because in drafting we generally rely upon such terms as have an exact and
known meaning. They are words of art.  And bhere, inasmuch as the word
‘illegal’ has been defined in the Indian Penal Code, we have relied upon
the use of that word. Among other obscrvations that were made by the
Hon'ble mover, he was pleased to say that the contention of the Government
has been to draw inspiration from the law of conspiracy as existing in England,
and therefore we should accept his amendment as that is, nccording to his
contention, nearer to that law. Ve do not deny that in the framing of this
Bill we have, as a matter of fact, very largely drawn from the principles of
the law of conspiracy as existing in lgnglautl; but at the samo time I should
like to draw the attontion of the Council to the fact that, although we have
Yery largely borrowed in principle, we have not been at all forgetful—and
that is the most important part of the discussion-—wo have not been forgetful
of conditions that prevail in this country. It has not been a blind importation
in regard to this part of the Bill of the principles of the English law of con-
spiracy. No, what we have done is this that, knowing very well the varying
circumstances, the social circumstances and many other variances, we have
gone and put in a very important proviso, and that proviso is thie, that
not only should thore he a combination to do an unlawful act, or a lawful
act by unlawful means, but that thore should be a further condition, a reserva-
tion that there should be over anil above that an overt act. In this connection
we take leave of the English law of conspiracy. The English law of conspiracy
makes an offence n complete offence if there 1s an agrecinent between two or
more, and the objeot is nnlawful, or the means by which that object is to be
achieved are unlawful. There the offence committed is criminal conspiracy ;
but knowing the conditions of India, and knowing the difficulties with which
we have got t2 conteni here, we have not rested satisflied with that; we have
put in an important provision, and that is, thal there should be the nccessary
element of the overt act. Therelore I may claim that in regard to this part of
the Bill, eare has been taken to have due reg:ml to the conditions that obtain
in my country. But we do not only stop at that. A greater, aud larger, and
if I may say so, a very important distinction again arises in the fact that not
one single case of this kind ean bestarted without the permission, not of a Chief
Presidency Magistrate, or of a District Magistiate, but of no less an authorit
than the Local Government or the Governor Generzl in Council, or of some su
officer as the Governor General in Council may appoint in that behalf. There-
fore it will be seen that the dangers to which reference has been made are really
not by any means so great as they have Leen painted to be. My Hon’ble colleague,

" Mr. Banerjee, has drawn pointodly my attention to an article in the 7Veekly
Notes. I personally havo very great respect for that Journal, which is a ver
great help in legal circles in throwing useful and valuable light upon difficult
questions of law. But I may venture to say that the article to which roference
has been made is an article that the very able and learned editor of that Journal
brought out at a time when this Bill had not emerged from the Select Com-
mittee. It was the skeleton, the orieinal Bill that was introduced, that had
been the subject of cowment by that valualle paper, and the safeguards that
lLiave since heen introduced could not have heen present in the mund of the
writer of that article; therefore, any fear of grave disturbances in the matrimo-
nial markets of India on account of the passing of this Bill need not occupy the
attention of the Council, unless, which to my mind is alimost inconceivable, o
match or a proposed mateh has attracted such attention as to becoine so grave
and has assumed such public iwportance that eventually the Local Government

or the Governor General in Couneil isindueed to zive sanction to the prosecution
of ]:lleopla who conspire to unlawfully or illegally effect ov frustrate t]llﬂ.t mateh.

Unless such a case as that :ises, I cannot for a moment picture to myself

-
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how any difficulties could be expected 1o be thrown in the way of good people
veeapied in the pleasant pastime of mateh-malking.

“Therefore, if the amendment is carefully considered in the light of the
English law as wnderstood by the decisions, of the matter of the overt act, and
furthermore of the very important provision of the safeguard of previous
sauction, and if these matters are given one might, 1 feel canvineed that the
Couneil will, realise that the apprehensions that have been enterlained by my
Hon’ble colleague have not the same terrors in facl as they bave in imagi-
nation,

“On behalfl of Govermment, Sir, T am unable to accept the amendment.”

The amendment was put and negatived.

The Hon’ble Mr. ' Vijiaraghavachariar:—“8ir, I heg to
withdraw the amondment No. 30 which stands in my name, nawmely :—

“(3) The Governor General in Couneil may from {ime to time, by a notifieation published
in the Gazette of India, sdd to the list of the clVences mentioned in sub-section (1) of this
section any other offence or oifences which he considers to be of a political nature and may, by
a like notilication, caneel the addition so made to the list wholly or in part.”

The President :—“The amendment No. 30 on the notice paper in
AMr. Achariar’s name is, with permission, withdrawn.”

The Hon'ble -?1\[:'. Achariar then also withdrew amendment No. 81 standing
in his name, namely :— '
Ty omit the Proviso from the same section.’
i i )
The Hon’ble Mr. | Vijiaraghavachariar :-— Sir, the proviso
being retained, I ask you to permit me to move this amendment, namely :—
1] .
: “ That in the =aid Proviso the wvords ¢ to effect the object thercof * be omitted, and after the
word ‘agreement” the words ':mdrin fartherance of such agrecmnent” be added.”

“The act doue after th()f agreemént should flow naturally from the agrce-
ment, :As it stands, it says some act} besides the agreement is done to effect
the object thereof by one or more of the parties. I will give you an illustration.
A, B and C may énter into an agreement to commit a particular act by illemal
means, or to commit dan offence;  Afterwards A may kuow nothing about it ;,
he” may have repented and withdrawn from the agreement, so may have B.
C and some others even unknown to A and B3 may join together and commit the,
act. In these circumstances A and B caunot Dbe suid to be parvties to the act,
because what G does was not in wonsequence ol the agreement, was not in
pursuance of the agréement, was not in furtherance of the agreement. The
agreement was shattered to pieces when A and B withdrew. 'When three

ersons enter into an agreement and two of them withdraw from the agreement
sefore it can be given effeet to, and if tho remaining one person joins other
persons, the subscquent act cannot bind, cannot effeet those persons who wero
originally a party to’ the agreement. T move that the words ‘to effect the
object thereof ” ho omitted, and the words ¢ in furtherance thercof ’ bo inscrted
as proposed.”

The Hon’ble Mr, Syed Ali Xmam :~ * Sir, I do not know if it
will he agreeablo tojthe Hon’ble Member opposite to aceepl a suggestion that T
venture to make, and that is that the amendment that is proposed might bo
cffected by the use of the words ©in pursuance thereof.”  Ihis expression has
been used in the Indian Penal Code in several places.  For instance, in the
explanation to section 121A, this very expression has been used. 1t has also
been used in seetion 107, the scetion of abetment. Therefore T invite the
IHon’ble the mover to consider if he will he satisficd if we proposed to adhere
to the Janguage of the Code. L trust that 1 shall have the refreshing experience
of finding the Hon'ble Member agreeing with a Member of the Government,”
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The Hon'ble Mr Vijiaraghavachariar :—“1'llowing his ox-
ample, Bir, may 1 ask the Hon’ble Member to add to his kindness and toll me
how my expression ‘in furiherance thereof * will misinterpret the intentions of
the Government, and ‘in pursnance thercof’ will better interpret those inten-
tions?’ I ask for information.”

The Hon’ble Mr. Syed Ali Imam :— The Hou'ble Member lnid
some olaim to a kunowledge of astrology only u littlo while agn.”

The Hon'ble Mr. Vijiaraghavachariar:—“1I suid political
astrology.” '

The Hon’ble Mr. Syed Ali Imam:—“1 think thatis a science
which gives more knowledge than wejordinary mortals are possessed of.  How-
over, I will try to explain my meaning when I venture to draw a distinction
between the two terms ¢in pursuance thorcof * and ¢ in furtherance thereof.' ¢ In
pursuance thereof’ has a meaning which is slightly dilferent from the meaning
conveyed by the term ‘in furtherance thercof.’ [ may say at once that the
distinotion is an exocedingly fine one, of very very great refinement ; but at the
same time that there is nﬁiﬂ‘erence, there can be no question. “In furtherance
thereof’ is an expression which suggests, as a matter of fact, some degree of
advancement towards tho accomplishment of the object itself.

- “*‘In pursuance of ' may bhe an act which in fact may not further, but, so
far as the intention of the perpetrators is concerned, may be in pursuit of the
accomplishment of that object. As I have said before there is a dilference and
it is somewhat refined. That is one roason why I suggest that the term ¢ in
pursuance of * may be nccepted. I will illustrate my meaning. It is quite
possible that an act may be done in pursuit of a certain object without in any
way in fact advaucing it. Jor instance, a man may go and actually buy o
drug, taking it to bo some poisonous stuff, and the idea may be to administer
it and thereby commit a erime. But in fact he may buy an absolutely innocent
stuff. His act will be ‘in pursuance of’ although as a matter of fact the
object that was to be accomplished has in no way been furthered. Therefore,
there is a distinction. It is not that the two terms have exaotly the same
meaning; but even if for a moment my Hon’ble friend on the other side
disagrees with me, and thinks that there is no difference, on a technical ground
I should be justified in inviting him to acccll')t. tho expression ‘in pursuance
of ’, because that is an expression that is used by the Oode, and we ought, as
far as possible, to adhere to the language of that Code.”

The Hon'ble Mr. Vijiaraghavachariar :—* May I wow turn
the tables slightly ? Since theve is very little difference hetween the two phrases,
why should not Government accept mine ?.” .

The Hon'ble Mr. Syed Ali Imam :—“I have explained, Sir. My
explanation has been that, oven at the invitation of the Hon’ble Mr. Vijiaraghava-
chariar, I and my Department find ourselves ahsolutely unable to depart from
the established practice to employ consistently, as much as possible, the same
language in an enactment.”

The Hon'ble Mr. Vijiaraghavachariar :— No doubt there is
a proverb that you must not look a gift horse in the mouth, but I am one of
those who woul(T not like to have an unsound horse. The maintenance would
cost more than the value of the hoise.

“ My amendment follows the language of another scction of the Indian
Penal Code—seotion 84, that when a criminal act is done by several persons “in
furtherance of ’, etc. This is Macaulay's and the other is Sir James FitzJames
Stephen’s. I confess to a preference for the language of Macaulay to the
language of Stephen’s, and L hope T shall not be called upon to account for
my partiality. ~All of us are entitled to our opinions, and therefore 1
chose my language from the scotion drafted Dy Macanlay and settled by
Peacock.. My Houn'ble friend on the other side borrows his language from
Sir James FitzJames Stephen and asks me to accept it. However, I am
likely to accept it for this reason, that they say that Indian political actions
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are visible to the Government but invisible to the peop'e. So somebody
says. I am not able tosee subile distinctions very much, but my ordinary
common sense tells me that my language will proteet the peaple better.
‘When it suits the Goverament, it indulzes in language of refined subtlety.
However, half a loaf is better thau no loaf.  With'thanks pro fanto L accept
the amendment.” .

The Hon’'ble Mr, Syad Ali Imam:—“I accept the willingness
with whioh the Hon'ble Member—."

The Hon'ble Mr. Vijiaragaavachariar :—* My thanks or my
amendment ?”

The Hon'ble Mr. Syed Ali Imam :—*“Tam accepting the amend-
ment which has been - infroduced by the Hon'ble Member. I have to do so
formally on behalf of the Government. May [ ask, Sir, that some order may
be kept. It is impossible for me to keep up arunning fire with the Hon'ble
Member.” ;

The President :—* I answer the Hlon'blc Membor's point of order. The
discussion across the table has been of a discursive character on both sides, but
have not stopped it in the hope of an agreement being reached.”

The Hon'ble Mr. Syed Ali Imam :—* On behalf 'of the Govern-
ment I acoept the insertion of the words‘in pursuance of’ instead of the words
that ave in the Bill—* the object thereof.’ »

The amendment as altered reads :—

“ That in the said Troviso the words ¢ to effect the object thevesf > be omitted, and after
the word * ngrcemenf ! the‘i'voni's ‘in pursuance of sucl ngreement’ be added.’
_ The altered :q.:men_dme:ﬁt was put o:,ndl agreed to.
;. | The Il;on'._'blq’i Mr. Vijiaraghavachariar moved that in
the same section the! Explanation be omitted. ~He said :—“My amend-
ment i§. that. this explanation be; eleted, and I press the amendment be-’
cause although it is a’small;one, it has far-reaching consequences. TFrom the
speeches hitherto made on the other side, I have not been able to understand
exactly the origin’and development of the principle of this explanatign. Onc
.oan  perfectly understand ‘an act done by serera? persons which constitutes an -
agreement to commit any one of these three things, namely, an offence, or an act
rohibited by the law,’or an act which can be made the basis of a civil action. .
{)Vhere the act is intended—where it is present to the minds of the persons that |
are . {)artie's to the agréement, one can understand punishing them. But Iam.
unable to understan?l what is meant by ¢ whether the illegal act be the ultimate’
object or merely incidental to that object’  If it is merely incidental to that:
object, the law is capable of being misunderstood and abused by Courts—by
even the best Courts. - “ Merely incidental’ in ordinary language means ¢ not
foreseen ’, * not contemplated * by the people so agreeing. If- they are to be.
held responsible for this incidental circumstance, all that I can say is, that it is
impossible, Sir, with all the safeguards provided for by Government, to.
administer this kind of law: - As Herbert Spencer puts it, the iniabitants of-
the earth would then be insufficient to be converted into policemen to detect
offences of this kind. - We would have to import beings from o different p'anet
to police us, and to detect crimes in the light of this explanation, “incidental
thereto.” Why, Sjr, at this rate a coach-builder may be punished if a number
of coachmen combine and coaches rashly. Makeis of inotor-cars may be
punished if on the way, as a car is driven, it incidentally kills somebody. I
cannot understand the origin of this phrase  incidental thereto ’ at all.

“We are now dealing with conspiracies. Let us eanfine omiselves to con-
s]wimcy ; and here let me not he met with subt'e refinements visible only to
the Government. - Thig law is intended for the people. One object of the law,:
let us not forget, is to educate the peop'e into what we call moral conduct and
order, tending to the well-being of socicty not by punishincnts alone, but b'y
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educating them into right conduct. The idealof law is to educate them and
not me:e:l'y to threaten them, and to the extent to which it merely threatens
and punishes them, it isa survival of old individual and tribal method of
obtaining revenge.

“ Society has taken the law of revenge from private hands and entrusted
it to its own agenoy for the best of purposes in public interests. Law by the
Government and the Sovereign is, or ought to be, stiictly speaking, law by
society in its collective chavaoter And o.e object of all such laws is to
educate the moral and the nobler part ; the baser part is to punish, to take
away the spirit of revenge that would otherwise exist in private persons and in
tribes and 1n certain classes which originally existed and still does exist in
savage lands; in order that it might be taken away from those persons, in order
that 1t might still be regulated and enforced, where private persons ordinarily
could not have the means of enforcing it ; and in order that the measure of
punishment may be well estimated, well weighed in dealing with this penal
portion the law must be certain and capable of being understood so as to be
educative. If you say an act may be something ircidental to an agreement, I
do not understand it. I can understand the penal portion of it. I fail to
understand how it serves the educative portion of the law, how it would
inform ordinary people with ordinary faculties Jike myself what *incidental ’
here means. It is just possible that Government has an excellent explanation
and that it has a trump card, but thay have not shown it. I have been carefully
watohing the speeches made here, but I have not been able to discover what
this incidental means. I await further statements.”

The Hon'ble Mr. Kenrick.—* Sir, the Hon'ble Member has in-
vited attention to the Explanation which is appended to section 120A (2) of the
Bill. He desires us to omit this Explanation from the Bill. He says that it is a
very small amendment. He also invites the Council to come to the conclusion
that they are embodying in this Explanation cerfain refinements whioh are
understood by the Government, but whioh are not capable of being understood
by the ordinary man of common intelligence. The Explanation is in these
words: ‘it is immaterial. whether an illegal act is the ultimate object of such
agreement or is merely incidental to it.’

“In the first place, I would remind the Hon'ble Member that he has clearly
overlooked the faot that to omit this Explanation would in no way alter the
meaning of the statement which precedes it, and of which it purports to be ex-

lanatory. The section, together with the ExPlann.tiOn, which the Hon'ble
ember asks us to omit, is merely an enunciation of the English law of con-
spiracy. If the Explanation be eliminated, the force of the enactment remains
precisely the same, neither more nor less. Then why are we asked to omit this
Explanation? Why is it that the Hon’ble Member asks us to omit this Expla-
nation ? There can be only one object in excluding it, and {hat is to leave the
door open to elusive argument at the bar in this matter, to facilitate conjeoture
by impeifectly trained minds as to the true construction. The Explanation
leaves the true construction beyond any doubt. I need hardly say that the
object of all legislation should be to secure precision, and, so far as possible, to
avoid wuncertainty. That is done in this case by this Explanation if it is read
with a reasonable degree of understanding.

“The Hon'ble Member said he could not understand the meaning of the
words in the Explanation. The actual words seem to speak for themselves. 1
must trouble the Council with them again for one momnent, and follow them by
an illustration, which will show the Hon’ble Member the purport of the
Explanation and the way it will operate if it is incorporated, as no doubt it will
be, in this Bill. The words ave ‘it is immaterial whether au illegal act is the
ultimate object of such agreement or is merely incidental to it’ That is what
the Hon'ble Member fails to understand. Take a concrcte case. Take the
example of conspiracy to mutder a particular individual, a Magistrate we will
say for instance. - The meaning of the Explanation is this, that it is immaterial
whether the illegal act, that is the causing of the death of this particular
Magistrate, is in itself the ultimate object of the conspiracy, or whether it is

"
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merely incidental to a wider object, such for instance as the supersession of all

authority. I venture {o think that when these words are read with ordinary

understanding, they convey no doubt as to their meauning. It says as plainly as

possible in iﬁustrat.ion of the enactment which precedes it, that when there is a

conspiracy it is quite immaterial, it matters not whether the illegal act which is

the object of the 'conspiraaf" is meroly incidental as in the case of the putting
a

out of existence of a particular individual or whether it has a wider object, the
ultimate or main object of conspiracy.
> ; .

“ It makes for precision. . It is merely, as I said, an enunciation of the
English common law of conspivacy. It does not carry it further. It removes

the possibility of ambiguity and waste of time in elusive argument. It is for
that reason that t.lila Explanation has been inserted.”

The Hon’ble Sir William Vincent :— “Sir, the Hon'ble Mem-
ber has said he does not know where this explanation originated. I may be able
to give him some information on that point. It has been repeatedly pointed out
in this Council that, in framing the present Bill, we have attemypted, as far as
possible, to follow' the English common law. Now, in the year 1848, a special
report of the Criminal Law Qommissioners, men of great authority in their
profession, was issued, and that defined the criminal law of conspiracy much
in the same way as we have deflned it in this Bill. The Oommissioners, however,
thought it expediont and necessary to add an explanation on the lines of the
preeent explanation, the :relevant part of which runs as follows:— It is
1mmaterial to the crime of, conspiracy whether the causing . of the injury be
the ultimate object of the crime or be merely incidental to that object.’ This
was the "authority upont which we;jbased our drafting. I do submit to
this Oouncil thatéve shall be acting ;wisely if we follow an authority of that
standing when we are attempting toiplace the criminal law of conspiracy of
this country on the aa.ﬁ;ia foofing as ® English common law.”

{ 'The Hon'ble Sir Reginald Craddock :—*8ir, for the reasons
explained by the. Hon'ble th§ Advocate-General and the Hon’ble Sir William'
Vincent, the Govérnmént cannof accept this amendment.”

e P S -4 .

. The Hgn’ble-M:;; 62 ijiwa&havachmiar +—“ Sir, just a word.
I have' the' good :forfune ‘bf “getting support from the Hon'ble the distin-,
guished Advocate-General whether he intends it or not, but, under the disguise;
of his remarks in opposition to me. { I had ocoasion to allude to such a support:
yesterday.  To-day, I believe I'shall have the good fortune again to allude to it. !

@ says the omission of this ?xlglanqtipn will in no way affect the ‘provision of:
the law.. May I, therefore, ask Government to be so good as to act on the hitr'hi
authority of its Advocate-General and give me the boon of omitting it? Take,
your stand upon the law. It is a fair challenge, a very fair challenge. Yet, if
you will not- accept my amendment, I will adhere to my suspicion that
you probably say less and mean.more.: Therefore, here is a statement that my.
amendment, if accepted; will in no way affect the law. Take it therefore. I do
not want the explanation. |The iclause is very indefinite and js capable of,
being much abused. *Now I hdve brought to the notice of the Council ong
important fact, that unless the ‘original paities to the agreement either intend it
or fairly foresee it, it is not fair to'charge them with what may avise incidentally
and make them responsible for it. It is no answer to say that this explanation
has been based upon an observation of a Law Commission in England. We do.
not know under what ciroumstances they made the obsorvation, or whether:
those obsérvations will be adhered to by them if they were called upon to frame
a draft code. It is of no use, therefore, to adopt an isolated statement made in
the course of a report or of a letter by & Law Commission. That is not a drvaft
code. It is one thing to make observations in making reports; it is a totally
different thing :to.sit. and make a draft. Now my point isthat all criminal
actions must have the element of consciousness on the part of the perpetrators,
except orimes based on rashness and negligence. The purpose of the criminal
law is to. educate people to greater morality, and to become law-abiding and
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partly to punish them if, in spite of that, they commit wrong. This clause
as to an act incidentally arvising from an agreement being made an offence
ceases to have that effect. No answer has been given by the Hon'ble the
Advocate General, no answer by the ILon’ble Siv William Vincent as regards
that portion of my objection, could it be fairly foreseen or fairly intended ?
That is the point, gentlemen.”

The President :—* It may have been aslip of the tongue, but you
must aldress the Chair, and not use the word ‘gentlemen.’”’ '

The Hon’ble Mr. Vijiaraghavachariar :(—“ Very well, 8ir.
I have a little more to add. It seems to me that the word ‘incidental,’
or ‘merely incidental,’ in my humble view is capable of being abused; it
cannot be understood always iu the sense in which the Hon'ble the distinguished
Advocate-General and the Hon’ble Sir William Vincent meant. The decisions
and Commissions’ reports in England ave not likely to be very much open to us,
to the Indian Cowrts, to the Indian police, and to the authoritics who nre charged
with the duty of sanctions. Therefore, I accept the statement which the
clistinguished Advocate-General made that.the two are identical, and that the
omission of it will not affect the law, and I beg of Hon'blo Members, that, in
omitting it, they do no injury to the law.

“I beg, therefore, to press the amendment.”

The ameridment being put, the Oouncil divided and the result was ns
follows :—
Ayes.—8.

The Hon'ble Nawab Saiyid Muhammad; the Hon’ble Mr. Vijiaraghava-
chariar ; the Hon'ble Sir Ibrahim Rahimtoola; the Hon’ble Babu Surendra Nath
Banerji ; the Hon’ble Maharaja Ranajit S8inha of Nashipur; the Hon'ble Malik
Umar Hayat Khan; the Hon’ble Mr. V. R. Pandit; the Hon’ble Sir G. M.
Chitnavis.

Noes.—51.

The Hon'ble 8ir Guy I'leetwood Wilson; the Hon'ble Bir Robert Oarlyle;
the Hon'ble Sir Harcourt Butler; the Hon'ble Mr. Syed Ali Imam; the
Hon’ble Mr. Clark; the Hon'ble Sir Reginald Oraddock; the Hon'ble Mr.
Hailey; the Hon’ble Sir T. R. Wynne; the Hon’ble Mr. Meugens; the
Hon’ble Mr. Monteath; the Hon’ble Maharaja Manindra Chandra Nandi;
the Hon’ble Raja of Mahmudabad; the Hon'ble Raja Kushalpal Singh; the
Hon'ble Mr. Saunders; the Hon’ble 8ir A. H. McMahon; the Hon'ble M.
Wheeler; the Hon'ble Mr. Inthoven; the Hon'ble Mr. Sharp; the Hon'ble
Mrv. Porter; the Hon'ble Sir E. D. Maclagan; the Hon'ble Mr. Gillan; the
Hon’ble Major-General Birdwood; tho Hon'ble Mr. Michael; the Hon'ble
Surgeon General 8ir C. P. Lukis; the Hon'ble Mr. Gordon; the Hon'ble Mr.
“Mazxwell ; the Hon’ble Major Robertson ; the Hon’ble Mr. Kenrick ; the Hon'ble
Mr. Kesteven ;- the Hon’ble Mr. Kinney ; the Hon'ble 8ir William Vincent ;
the Hon'ble Mr. Carr; the Hon'ble Sri Rama Raya of Panagallu; the Hon'ble
Khan Bahadur Mir Asad Ali Khan; the Hon’ble Sir O. Armstrong; the
Hon'ble Mr. Fuzulbhoy Currimbhoy Ebrahim ; the Hon'ble Mr. Macpherson ;
the Hon'ble Raja Saiyid Abu Jafar; the Hon’ble Mr. Maude; the Hon’ble
Mr. Madhu Sudan Das; the Hon'ble Maharaj-Kumar of Tikari; the Hon’ble
Mr. Huda; the Hon'ble Mr. Arthur; the Hon’ble Major Brooke Blakeway ; the
Hon'ble Raja Jai Chand ; the Hon’ble Sardar Daljit Singh; the Hon'b?:a Mr.
Fenton ; the Hon'ble Mr. Walker; the Hon'ble Mr. Arbuthnott; the Hon'ble
Mr. Eales; the Hon'ble Maung Myé.

8o the amendment was negatived.

The Hon'ble Mr. Vijiaraghavachariar :—“8ir, the next
amendment which I beg to move consists of a number of cxplanations which I
desire to add. I will take them one by one. The first is this—

‘An ‘agreement’ is not an offence within the meaning of this section unless two at
least of the persons so combining are both capable by law of committing an offence.’
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“This I takeit to be isthe object of the proposed law, and I do not know if,
in moving it, I am going contrary to the intentions of the Hon'ble the Home
Member. The law purports to be taken from the English law on the subject.
It is very clear to my mind that what is meant there is that the persons agree-
ing must be capable singly of committing penal orimes. I will put an extreme
instance. Take,’ for instance, a mother with her babe comes to an agreement
to commit a crime. I believe that that agrecment is not meant to be within
the purview of this coming law. Again, supposing a man, an adult, capable
of committing a crime, enters into an agreement with boys under 7. Under the
Indian Penal Code boys under 7 are incapable of committing an offence.
I respectfully submit therefore that an agreement come to by an adult with
.boys under 7 incapable of committing a penal offence ought not to be made
an agreement made punishable under the coming law. Instead of leaving this
to be evolved by Judges, as the case does arise, I submit it would be far better,
as this is a new law, and as there will be no decisions for some time in -India,
‘that the Statute should- provide that the persons agreeing must be by law
"individually capable’of - committing 'an offence. I would just remind you of
the statement made by the Hon’ble Advocate-General and the Hon’ble the
Home Member, that the gist of this offence consists in combination. That is to
say, where it is confined to :individuals, society does not choose to recognise
-that danger for inclusion in its penal law. That is to say where a single indi-
vidual commits a crime, society does not mean to make it penal. It chooses
.to draw a line somewhere. It says that, an act committed by a single individual

- would not necessarily be penal, but if the sae is committed in combinatiun,

/by a number of persons acting-in concert, then danger to society arises. That

. danger this law proposes to make penal. I therefore respectfully - submit that

*that danger must really exist. - The two or more persons must, when taken in-.
: dividually, 'be by law,capable of comfitting the orime. The word ‘agreement’
¥ also, if 'wo can have & rr;{e'rgnce‘ to the Oivﬁ law is this, that two persons can

only be sdid tgci _'pg’rpa-'-p :8 particular matter when they have the same mind

as regards that matter, and when both are capable by {a.w of entering into a
scontract. . If oné man thinks:of oné aspeot o?aa thing and another man of
tanother, they oannot¥be said to agree as regards that matter. I respectfully
"submit that it is well to provide against the possibility of abuse of this section
+in the administration thereof .”, ~ .

- .of oot TR " - - -
. - TheHon’ble Mr. Kenrick.—“ Sir, the Hon’ble Member has proposed
* that this explanation’should bé inserted in the Bill, and T venture to think that
“when he really comprehends what the present state of the law is, he will see
"that there is no’:;ieecf’ ‘whatever of any anition on the lines he has suggested.

. “The expla.natién hé desires inserted is this, that the agreement is not an
.offence within the méaning of the section.” :

. 'The President. - I must interruptyou for one moment. Does tho
:Hon’ble Member (Hon'ble Mr. Vijiaraghavachariar), propose to drop his expla-
nations II, IIT and IV? -1 cannot allow him to take one bit at a time.” -
i 'The Hon'ble Mr. ‘;vifia.jra.ghavachaﬂar;~*=A1though I put
‘them all under one amendment, I beg to be permitted to take them separately.”

The President.—“Oh no, you must speak on the whole of your
amendment ; you cannot break up the amendment. "

The Hon’ble Mr. Kenrick.— May I say this, it would be extremely -
convenient, if your ruling admits of it, that the Hon’ble Member should he
answered with regard to each of these explanations separately. It would be

- more coherent and more easily intelligible.”

The President.—“ Obviously it would he impossible to deal with the
amendments pafagraph: by ' paragraph. It would lead to confusion and it
would lead to -interminable discussion. The Hon'’ble Member must complete
his romarks on that amendment and then you will be able to deal with it.”
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The Hon’ble Mr. Vijiaraghavachariar.— Very well Sir, my
amendment oonsists of four parts. The first part is what I have already alluded
to, namely, that since this offence involves the combination of at least two per-
sons, as I understand the prineiple, the persons must be by law ocapable of
committing the offence, when acting individually.

“I won’t detain the Council any further on this amendment. M
second amendment is precisely in accordance with the English law. It 1s
that—-

“An agreement is not an offence within the meaning of this section if the persons so
agreeing are reluted to each other as husband and wife.’

“Now this is a well-settled English law. I don’t know if it is going to be
opposed, and if so on what ground. I aguain quote from Lord Halsbury's Laws
(page 264). Husband and wife cannot alone commit the crime of con-
spiracy as they are really but one person in law. That is a settled law, and as
we are borrowing this law from the English common law, it is well that we
borrow its leading doctrines. I don't know how this doctrine arose. I can’t
tell whether it is religion or poetry that invented the idea that husband and
wife are one. Whether Mrs. Pankburst would accept that doctrine or not
I don't know. All that I koow is that England has been in need of this
maxim ; that for a large number of purposes husband and wife are deemed one

erson, and I do not at all see why the same principle cannot be extended to

ndia. I should like to hear what will be the rature of the opposition on the
other side if any. That being the English law, as we are borrowing from the
English law, it is just as well to have that safeguard.

“My third amendmeont is this. It is very nearly allied to the second one
My second one relates only to a combination exolusively between husband and
wife where there is no third person. My third amendment reads thus :—

* Where there are reasonable grounds for believing that a married woman became party to
any such agreement by reason of the influence of her husband she commits no offence under

this section.’

“But let us supfaose there are more ‘I)ersons than husband and wife, and
the husband, some of his friends and his wife are party to the agreement.
Ag the group does not concern husband and wife alone, but ag there are also
third persons, the question is whether the wife should be deemed in these
circumstances a necessary party to the agreement. My amendment suggests
that in deciding that question all the circumstances must be taken into con-
sideration. I don’t ask for absolute immunity for her. Neither do I say that she
should ‘be invariably treated as any other person. My contention is that
there is a well-known presumption that the wife must be primd facie deemed
to be acting under the coercion of her husband, and it is conceded by our
friends that we do not treat our wives as well as they treat theirs. I do not
subscribe to this view, but I only state their case. At all events wife-beatin

does still take place in India—IX won't say more commonly than in Englan

because it might be resented. If we treat our wives more cruelly than our
English fellow-subjects of Fis Majesty, and if our wives are less indepondent
than English wives, it follows, Sir, that the law which obtains in KEngland,
namely, that a wife in combination with her husband even for a criminal
purpose must be primd facie assumed to have acted under the coercion of her
husband, should ‘Ee given effect to in India. The circumstances mnay be proved
where the ordinary presumption may fail and the saying that the grey mare is
the better horse might prevail. Under those circumstances the wife will
come to grief ; whethor the husband should be saved in these cases is more than
I can say. At any vate, it is not part of :‘fdy amendment. All that I say
is, that where there are reasonablo grounds for believing that a married
woman became party to any such agreement b{\]( reason of the influence of her
husband, she commits no offence under this section, and as regards the
principle of the amendment, namely, that a4 married woman in such circum-
stances is ordinarily presumed to be acting under the cocrcion of her husband,
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I will only quote another authority from the same book,—Lord Halsbury’'s
Laws. ‘If husband and wife act together in committing certain crimes, and
the wife acts in the presence of her husband, there is a presumption that the
wife acted under the cocrcion of her husband.” Therefore, this is what we call
in legal language qualified immunity, and this is all that I ask for—a qualified
privilege. In the previous explanation, it is an absolute privilege that I asked
for the wife, namely, when she and her husband are alone, I ask for absolute
immunity in accordance with English law. In the next place, where she, her
husband and his friends act together, I ask for qualified privilege for the wife,
If the Court or the sanctioning authority has reasonable grounds for believing
that the married;woman acted under the influence of her husband.

Then the last amendment is this:—

‘ Where {he Ellafgal uet or illégal means does not amount to an offence no party to any such
agreement commitsi an offence, pnder this section, unless he knows or has reason to {elie'\re
that the uct or means is illegal 4

“I put this'in order] to show that the presumption that every man is pre-
sumed to know ﬂge law of the land should not be carried too far. In other
words, this ameidment follows the principle often adopted in the description
of penal acts in the ordinary eriminal law. In certain offences under the
Infian Penal Qode, we very often find the expressions ‘intentionally,’ or
‘ having knowledge,' or ‘having reasonable grounds for believing,” and so
forth. Those three expressions often gcour. Bimilarly here, certain persons might
be most unwittingly B,artyf_ to the agreement without knowing :t]mf the act as
to which they combine is an illegal'act. I shall take one more instance. ‘A
number of young’school boys are told by an adult who might know better that
there is no harm-in having a'game of :football in. & neighbour’s ground upon
which there are}no crops. | They all combine here and they do combine to do
what I call an iillegal aot in the sense that they go and trespass upon a neigh-
bour’s land without his consent. . What I mean is, that instead of leaving it to
Judges and Magistrates, we Jshould provide in the section that where persons do

‘éorhbine to comrhit an illegal act, let not that presumption, that persons are _
supposed to know}r'all Iﬁs j.-zq'ip]i{:t»,bloe; t;o offences.” )
g_. i ’I'l:'m Hon'ble "Mr. Ke“’nripk. “ 8ir, the Hon’ble Member proposes:
to 'insert four distinot explanations on matters of some technicality. I am sure,
the Hon'ble Mewber, if he gives a little more consideration to the subjeot, will.
see, that - there is'no reason to alter'the ordinary principles that are already'
énurciated by the Indian Penal Code in these matters. I propose to say a few .
words on each, of hig explanations. . | | | g | a
! “The first explanation he asks us fo insert in the Bill is this : — i
"¢ An agreement is not an offence within the meaning of this section unless two at least
of the persons so combining are both-capable by law of committing an offence.’ i
* ’ “ Now to insert that proposed explansetion would be to alter the general*
principles of ‘the penal law which are to be found in the Code, including in
partioular the law of abetment. ; The Penal Code as it stands contains an enun- {
oiation of the principles applicable to this particular matter. There are four,
sections of the Penal. Code which deal with classes or cases of persons who for*
“one reason or another are immurie from the ordinary doctrire of responsibility *
for crime. The first is  the case which the Hon'ble Member has referred to, :
children under seven years of age. "There is total criminal irresponsibility or
immunity from liability in respect of acts done by them which, if done by any
other individuals, would be crimes.

“Then there is the case of children above seven and under twelve. Any
such child: who does not understand the nature and consequences of his conduct '
is also criminally irresponsible for any act for which an adult would be respon- -
sible. * The third class is that of persons who have been proved to be of unsound
mind ; they are exempted from liability. : L

* “The fourth'class is that of persons who are under the influence of intoxi-
cation involuntarily incurred ; when drugs have been administered, or alcohol; -
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50 ?s‘to cloud the uunderstanding, so that the iudividual does not know what hoe
is doing,

“The proposed explanation asks us to say that tho agreement is not an
offence within the meaning of this seotion uuless two at least of the persons so
combining are both capable by law of comnmitting an offence.

“The Hon'blo Member had in mind the possible but not probable casa of
one individual who is an adult of full age and understauding entering into an
agreement with one other individual who is subject to one of these incapacities.
In that case the Hon'blo Member would by his explanation exclude a person
of full understauding, an adult of normal temporament from any criminal
responsibility altogether.

“The Code itself already deuls with the matter, and I venture to think that
there is no need whatever to supplemeat in any way its provisions. The effect
of it is that a person who is not 1n one of these classes, persons of criminal ivres-
ponsibility, were to agree with a person who is within onoe of these olasses to do
an illegal act, the former could be indicted for conspiracy, and the latter would
be immune from responsibility. 8o that as the law stands at present, arguing
from the analogy of cases of abetment, a person who is not within one of these
classes who are criminally irresponsible, it he enters into an agreement with a
child under seven years of age, a case to which the Hon'ble Member referred,
the result would be that there is only one party to the agreement who is a nor-
mal individual for the purposes of the criminal law. He would nevertheless
be liable to the criminal law of conspiracy as he is at the present moment to
the criminal law of abetment. The otEer individual would not be affected at
all. The ordinary principles of law with regard to persons of unsound mind,
intoxicated, eto., to which the Hon'ble Member referred, would not be touched
by the provisions of this Bill at all.

“ Now I want to tell the Hon'ble Member, I think he ought to know,
as a matter of fact that the Explanation which he gives does not quadrate
with the English ILaw of Conspiracy -when he says in Explanation I
that ‘ an agreement is not an oBence within the meaning of this section
unless two at least of the porsons so combining are both capable by law
of committing an offence’ If he turns to the well-known caso of E{egina
v. Whitchurch, he will find the result of the English Iaw is this that a
]person may be indicted for co“s]i)l“,;‘acy though in the circumstances of the case
18 was incapable of committing the act which was the object of the conspiracy.

“The Hon'ble Member proposes by this Explanation to alter the cominon
law of conspiracy as it stands. I propose toshow the Hon'ble Member that there
is no reason to insert this Explanation. If we do insert the Explanation, we
shall be altering the English Common Law of Conspiravy, and we would be
altering the Indian law of abetment. In the Indian Penal Code, section 108,
8rd Explanation, the Hon’ble Member will find this is the way it deals with the
subject of abetment in the circumstances which he is dealing with in his
proposed amendment :—

¢ Tt is not necessary that the person abetted should be capable by law of

committing an offence,’ and yet the Hon’ble Member wants to put in an Ex-

lanation which would run counter to the provisions of the Indian Penal Code
in the case of abetment.

“There is an illustration given, namely, * A with guilty intention abets a
child or a lunatio to commit an act which would be an offence if committed
hy a person capable by law of committing an offence.” Ifere, A, whether the
act be committed or not is guilty of abetting an offence. The Hon'ble Member
asks us to say by our present law that he should not be guilty. So on that
point I have no hesitation in saying that the Explanation is not only needless,
as the other following Explanations ave, but it would be in derogation of the
existing provisions of the Indiau Penal Code. These principles should be left

untouched.
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“The second T'tp]d.mdi(m is that “an agreement is not an offence within the
meaning of this section if the persons so agrecing are wlaiud 10 each other as
hnsh.md and wile”’

“ Here again, fo insert this Bxplavation would be {o aller the general
princ 111!{,5. of the criwinal law in Tndia as laid down in the Tndian Penal Code.
The English law noforiously differs in some respeets from the Jaw of India
in ifs troatmeut of “husband and wife from the point of view of the criminal
law. In the English law, the relatjonship of husband and wife affeets the
criminal li: nlullly UJ' {he \\'1]0, even in some cases of the husband.  For instance,
it is perfectly true, as has been stuled by the Hon'ble Member, that in the
conceplion of criminal law in Eugland fhe husband and  wife being i law one
person, it has been held that conspiracy by them alone to do an 1!&»0.11 act is not
a eriminal conspiracy for which they could be indicted.  But, on the other hand,
it is also equally well known in the English Jaw of conspiracy that the husband
and wife may both be indicted for conspiracy for conspiring wifh other persons
to do an unlawful'act, TIf we, accepted this Iixplanation, we should have that
ralo given the “ga-by’ to. |}

“ We must keep in mind that this measure which we are now introducing
has for its object werely thé insertion of a particalar class of offenco as it
obfains uader the English law. Buat it does not propose to alter the general
principles of the [1}((1.1]1 Penal law as laid down in the Code.

“T waut to draw the bpecml attention 'of the Hon'ble Member, in dealing
with the proposed amendment; to this fact {hat this Eunglish docirine to which
ho has referred that husband and wife are one person in law finds no place
whatever in the Indian PenallCode. {As I said, it is not the scope of the present
Bll‘i in any way to affect the general, pnm,l plefq which are laid down 1n that
Co o. . - r

s 5
o “T will af'am give, thc Hon’ ble Mom])m one very simple illustration, and
Ithink the Councll will agreg that it is certainly a case which should be met
- hy the law which ;we pl'bposa }o introduce, and not by the rule of law which
. he ‘would have. Now tako this case ds an illustration of the working of tho !
1!1[1‘3.3 it would wmk in the avent of its being left aloneunhampoered by this
so-called’ explanation 'of Lhe on’ble Member. A husband and wife agree
together to decoy .or ontrap a third person and to kill him. Well the mmple
posntmn would be, under the law as the Bill introduces it, that the offence would
be ong of eriminal confiplraovf and ‘the husband and wife would be capable
of being, indicted: for’ ‘conspiracy 'to Zinurder. T venture to think that there
could be no reasonablo objection to that heing so. 8o much for the second of
the oxplau’ltmnb which-the Hon’ble Vl(.mhm proposed.

.

“The third Etplanatlon he asks us to insert is this: ¢ Where there are

reasonablo grounds for believing that a'married woman becamo pacty to any

such agreement by reason of thainfloence of her husband, she commits no

offence nnder this section.”  With all respect for the profundity of the Hon'ble

Member’s legal attainments, 1 say -that he has askéd us to accept this explana-
tion without a just appreeiation of what the principles of the English Law on
the subject ave. - e, undoubtedly, in framing the wording of this explanation, -
had in his mind the doctrine which he has ]uv.t referred to - 7 from a well-known
toxt book as to the preswme:d coercion of a married woman by her husband.  But
here again [ want fo point out that if this explanation werve inserted, it would
alter the geneval prineiples of the Todian Penal Code, for this reason that
the Tnelish Tiaw and the Indian Law are not on the same fooling with
rezard to the general principles as regavds the criminal responsibility of
husband and wife in matters of erime.  Now the Hon’ble Member quoted from
that well-known fext book these words: ¢ If husband and wvife act together
in committing certain crimes, and the wile acts in the presence of her hushand,
there is w presumplion that the wife acted wnder the coercion of lier husband,
and if she is tried for such an act, she is primd facie entitled to acquitlal.’
That is so, but even in reading that quotation the ITon'ble  Member
refrained from completing it~ o refrained from telling the Couneil that the
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quotation goes further and sintes that this is only a doetvine which is limited
in its application and applicable only to certain well ascertained crimes in the
Inglish Law, such, for example, as the crimes of theft or rcceiving stolen
goods, and so on. The immunity which results to the married women from tho
tootrine of the Jaw, the so-called presumed coercion of the wife by the husband,
is limited first of all to acts which are done by the wile in tho presence of the
husband ; then further, it is limited only to certain classes of cases. The more
important classes of .cases arc excluded altogether from 1he operation of
the rule, and the doctrine of presumed coercion, which the Hon'ble
Member has referred to does not apply, as he will ascerlain and find
in the text hook—following upon the very quotation which he has given—
he will find that this somewhat artificial doctrine of the English Common Law
has been held not to apply to cases of treason, murder, assault, and a whole

series of other crimes. Bo that in stating it as a general proposition, which

he is doing in his explanation, he is going far beyond tho limits of the

somewhat artificial doctrine of the English Common Law on tho subject.

Moreover the Tlon’ble Member refrained from mentioning what is undoubtedly

the fact that this presmmption of the English Common Law, in the casc of a

crimne committed by a wite aoting lin the presence of the husbaud, is merely

a primd facie presumption and is rehuttable by evidence in any particular casc.

The mere fact of proof of the crime being committed in presouce of her hus-

band, if the offence is within the limited category to which tho doctrine is

held to refer, would result in immunity from criminal responsibility. But
it is ecapable of being, as I said, rebutted by evidence that the wife was the

actual instigator or the chief party to the act.

“ Again this doetrine has not been introduced at any poiut into the Indian
Penal Code owing to loeal conditions and customs aud for reasons which
were no doubt well considered by the legislators of the period. This artificial
conception of the English Law finds no place in the Indian Penal Law.

“In conclusion, with regavd to this point that has been made by the
Hon’ble Member, I sliould like to add that no injustice results, or can result,
or is likely to result frgm the abseuce of this English Common Law doctrine
in regard to a wife being liable for crime, because if, in fact, in any partioular
case, a wife acts under the compulsion of the husband, that is always, under the
Indian Law, a defence. If, in fact, there is any compulsion or threat by the
husband to the wife resulting in crime by the wife, then she has got a completo
defence in law to any charge of crime. Therefore I say that this explanation 3
is needless, and is unnecessary for any protective purposes

“Then there is one other Explanation put forward in regard to which I
should like to say a few words. 'The Hon’ble Member puts forward this Expla-
nation IV—he asks us to insert the explanation which runs as follows :—* Where
the illegal act or illegal means does not amount to an offence, no party toany
such agreoment commits an offence undar this section unless he knows or has
reason to beliovo that the act or means is illegal’ Well, the meaning of that
is, to put it in a popular way, merely this, that an act done in good faith under
a mistake of fact is not to he regarded as criminal, That is undoubtedly an ex-
collent principle. But the answer to the Hon'hle Member whon he asks that
. this explanatory statement should he inserted is this, that there is no need
whatever to insert this explanation inasmuch as if ho turns to section 79 of the
Indian Penal Code, he wi[)l find that this is embodied already as a general prin-
ciple of the criminal law. Section 79 says:-—¢ Nothing is an offence which is
done by any person who is justified by law, or who by reason of a mistake of
fact and not by reason of a mistake of law in good faith helieves himself to bo
justified by law in doing it ‘I'hat directly cnunciates the principle which
the Hon'ble Member proposes to embody in his Explanation.

“There is a g'l'cat deal of misconception as to the meaning of this lc'risluti911,
basod upon misapprehension of the general princiylcs of the Penal Code which
underlio " all offences whether of conspiracy or otherwise. TI there were a just
appreciation of ‘these’ principles, many criticisms which have been urged
against this Bill would not have heen put forward at all.  Take for instance an

-
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illustration that has been put forward. The case was put in thisway. A muni-
cipal meeting decides, so it was said, to take possession of certain roadside land,
and proceeds to stack metal upon it, the Commissioners will, so it was wiged by
the critics of the Bill, be criminally liable under the new law if the Innd turns
out to be private land. Of course that is an entire misconception of the law.
The answer to that is that, if by reason of a mistake of fact, the Commissioners
do an act which in good faith they believed that they were legally justified in
doing, they would bo perfectly iminune from any eriminal responsibility what-
ever. Under section 79 of the Indian Penal Code, no offence has been commit-
ted in that caso, and that anid other scetions were overlooked by the critics who
have been urging that this measure introduces all sorts of possibilities of
offences being charged when none were intended. It would he undoubtedly a
sevious criticism if it were not capable of complete refutation by these who
understand the matter. There is no reason whatever for inserting this proposed
‘amendment.” | - :

)

. The Hon’ble Mr. Vijim'gl‘lhava.cha.ria.r +—8ir, on the last two
.occasions I congratulated / myself, perhaps a little too prematurely, that the
'"Hon'ble Advocate-General agreed with me. I am very sorry to find that this
statement of mine has put him somewhat, on his guard, and he has played a
Drilliant game of hide and seek with me just now.

; “Where what I say is exactly English Jaw, he says ¢ do not look there, look
to Iundia’ And where what I say is already in India, he says  oh no, no, this
48 a limited doctrine in England.’ 8o he dissipates my amendment between
:England and India. This-is a new style of arguament,and I am unable to
joope with him exactly. | | '

t + “Now, fi.ke this case of husband and wife, he says I have correctly stated
jthe law in .'Enig}llaud butj that this has not been introduced into the Indian
 Penal Code. T.thought all; the while that the Hon'ble .gentlemen opposite
Ewgra anxious to filljp thci great gab in the Indian Penal Code. You want to
introduce a new structure, hecause there is a gap. a gap left by a brilliant array
;og men from Lord Macaulay] downwards, and in filling the gap you say ‘I do not
{find this or that in’ the Indian Pénal Code’! Leavethe whole of the gaj

alone ;' that is what T ask you. ‘Bubt’you say you ave going tofill up the gap wit

- & heautiful, English structure of yvenerable antiquity, and yet you say you will
¢leave outisome points because the& are not in the Indian Penal Oode ! I must
", say,'and I'imean’ no disrespect, the) distinguished Advoocate-General was not
! over happy,in the case !_1&_’3 Iw\as‘r\:q’l,led upon to alvocate ngail‘ist me. i

i~ “Now, I will take the points one by one. Asregardsthe first explanation

-z whioh! I} wished ‘toimove, it was ithat both conspirators must be capable of
. committing a penal offence individually. Now as to that he weets me by say-
*ing [*it is:not in the law of abetment.” We all know that in the case of abet-

- " ment, it is an offence capable of being committed by a single person, and the
. instance he .cave, namely using a child is perfectly intelligible. There the
.child .is used as .a - stick might 'be, for instance 1f a man capable of com-

" mitting a:erime’sends: poison by means of a child to be adwministered to

. .} another man, he:uses the child: not in the sense of agreement with the

t-child ; : no agreemont. is: intended (with the child. He: uses the child very

; much’ like a dog or like a, stick or like anything else. Ono can perfect]

> understand that. Now we were told with a flourish of trumnpets that the
essence of the agzreements consists in two or more persons agreeing. When
. I ask you to let it bo a reality, you say ‘go to the law of abetment.’ If
the other : person  with whom I am fo agree is incapable of committing an
offence under the law, you may as well say I may agree with my wall or with
my. table. .What is the principle involved in this? The principle involved
-is where a man cannot commit a crime individually. the criminality arises from
federation, from combination, and ‘the greater tho numbher of the persons
' who combine, the greater is the danger to society. It is for you, Sir, and the
Hon’ble Members really to say whether the Hon'ble the Advocate-General
has fairly and candidly met me on' that ground. It would be a mere fiction
to say that an agreement is a conspiracy where two persons agree of whom
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one of them understands not any agrecment, of whom one is not a responsiblo
being of society, of one of whom society says I will excuse you whatever may be
the orime you might do’ on accowat of his immaturity of intellect, or on
account ol his being an idiot or anything else. IProm the reply given to me
by the IHon'ble Advocate General, I repeat, he could not have been happy
in taking me to the law of abetment when the essence of the principle of
this offence is an agreement between two or more porsons capable of commit-
ting a crime.

“8ir, the next amendment is about the law between husband and wife.
I cannot understand why it is opposed at all. It is opposed becauso it is not in
the Indian Penal Code; it is not there recoguised. But I will eall the atten-
tion of the Hon’ble the Advocate Gencral to one important provision in the
Indian Penal Code—I forget the exact seotion, but it is the case of harbouring.
Harbouring is made aun offence in the Indian Penal Code, but where a wite
harbours a husband or a husband harbowrs o wife, the Indian Penal Code
excuses this kind of harbouring fiom being a criminal offence. I think it is
section 212 of the Indian Penal Code—it is a lony section, I need not read it,
it relates to the offence of harbouring. I will read only tho fiist sentence.
“ Whenever an offence has been cowmitted, whoever harbours or conceals a
serson whom he knows or has reason to Dbelieve to be an offender, with the
intention of soreening him from legal punishment, shall’ ete. (It prescribes
certain punishment.) The ecxplanation to that igi this. *'This provision shall
not extend to any case in which the harbouring or concoalment is by the
husband or wife of the offender.’

“ As stated therefore the statement of the Hon'ble the Advocate General
that this relationship between husband and wifo is not recognised by the Indian
Penal Code will have to be limited Dby the cxistenco of this explanation to
section 212 of the Indian Penal Gocfe. There the law distinetly recognises
the high importauce to society of conjugal relations between husband and wife,
and it is such that under those circumstances it is not deemed for the good of
society that what would be an offcnce of harbouring among strangers should
not be deemed an offene¢e between husband and wife.  Why, Sir, I need not go
into the ecclesiastical doctrine of those words husband and wife constitutinﬁ
one person. It is not altogether a fiction or a -poetical fancy. It is recognise
and acted upon in view to the bestinterests of society. It would look like read-
ing a sormon if I go into this question of the ielalionship of husband and wife.
If it is so in the best interests of society in England, I respectfully claim that it
would be to the best interests of society in India, and I also say that it is far
more necessary, Sir, in India than in England. In India the doctrine that
évery man's house is his castle, that the King -cannot onter it except in the
name of the law, does not seemn to apply. Here any policeman, under any
pretence whatever, can enter the inmost recesses of the house and he can arrest
any person.’

“ My amendment will save the wife from rude hands in the investigation of
vory many of these new offences. e have a large class of cognizable offences
as to which no saoction is needed under the new Criminal Law. I just want
by means of my amendment to sccure that the home of the cottager and his
wife should be left unmolested, otherwise more milk, more eggs, and more vege-
tables will flow from the cottage into the hands of the policemen. That is my
object in proposing my amendment. Therefore, Sir, T believe that I propose
this amendment in the very best interesis of society, and il it is true, as the
Hon'ble the Home Member said, that the teeming millions of Tndia, the drawers
of water, and the hewers of wood are uuder the special protection of Govern-
ment, I' cannot possibly understand how they can 1esist it with any show of
rcason. That is my amendment, and I leave it to you, Sir, how far my amend-
ment can be said to be unreasonable. Weo are told nothing except the fact
that it is not in the old Penal Code. The old Penal Code has gaps which the
Home Member assisted by his brillinnt advisors is now trying to fill up.

“My next question is about the wife being considered not quiten voluntary
agent in the presence of her husband. That also is closely connected with the
L}
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other amendment, whatever be the origin of it, as o rule the wife oceupics even
in England a subordinate position to her husband. It may be diffeient il
Mys. Pankbhwist sneceeds.  Even in enlightened Ingland the wile occupies a
subordinato position. In India, she occupies a more subordinate position
still.  In these cirewmstances, her position is entitled to be taken by society
into consideration in dealing with so attenuated an_offence as conspiracy.
T ask you gentlemen, how many wives will say if I am going to play in
wy ncighbour’s field ‘Oh don’t’ How many wives will say that it is
trospass.  Ilow many wives will prevent their husbands from carrying out
their intention to. sport on their neighbour’s fields. Therefore, gontlemen,
in these circumstances, we bad leave -our wives alone. Lot us not allow
the policeman te garry ofl the wife with the husband into the tannah pending
fucther investigation and to be remanded to jail at the rate of 1k days at a time
in the mcantime, everything in the house, including children being  deserted,
Protect this homo, from the. invasion of policemen on the merest pretext.
That is my amendment, my Hon’ble friend the distinguished Advocate General
has said that the fact that the wife is under the influence of the husbhand is
defence in o criminal case. I shall be extremely obliged to him if he will
tell me wheve he derives that law from. I beliecve—l do not profess to have
studied tho criminal law, of India well—I belicve that this statement of his
needs revision. It is not accurate to say that a wife, any more than any other
person, if sho commits o] crime, can .put forward as her defence the fact that
she did so under the influence of her husband. I have heard it for the first time
in my life, and ‘I shall be'very glad if the Hon’ble the Advocate Geuneral, as

the advisor of Government, will tell me where that law is contained. There is -

only oneé section?in the Indian Peral Code which tells us what necessity will .
. excuse persons when they act under the influence of others, and that iss. 94,

which says that, ,Q.'gc‘_e};t,mqrclerj and offences against the State punishable by

death, nothing is an of

L do it .by threats fwhich at the timelof doing it reasonably caused the apprehen- |

'

oath'for, that’ persdn! would otherwise be! the' consequence.

*

The point I'wish to emphasise is/that ho kind of  threat, no kind;of danger,
+ will excuse & man froni committing murder ora State offence punishable with -

ouce. which is dohe by a person who is so compelled to |

* death.’ As‘vegards the other dffehces; the law states that if ‘there is apprehen- '
sion of .instant death,’then:the man is excused. Yor instance,” a number -
of burglars go and compel a:smith *with the threat ‘ You;must either take .

" fail to'see wherefrom the’

vour tools and go with us and open the door of that man’s’ house or we will

Xl you on the spot.’* Theu the “smith i he takes his tools and ‘assists the

burglars: in opening the' door, that:man is excused because; between his death -

- and " the robbery of the'property;of his. neighbour society recognises that the :

man is entitled to hislife. . Thatis the principle involved there, but even this *
prinoiple, society declines to recognise ‘in the case of murder, or.in a State :
offeiice punishable with denth —rightly enough. If itis a question of taking ;

somebody else’s life or your own life, socibly says take yours. But in infevior

~ offences if the mau is obliged to save his life, society says ‘Save your life’ I

: earnéd s Advocate General got the law, that a wife
1 can plead as defence:her position; as. such in the case of a criminal trial.
: fos i me and give me that information, I :
. am obliged to say that-it is o statement which he will probably revise. o

Unless and until lic is ¥ pleased” ¥o3; inform

" e |

“«As regards ‘the learned Advocate General’s observation on the last ’

clause, he quotes seotion 79 of tho Indian Penal Cole. Here again—I proceed
with great difiidence and great humility becavwse I feel and in all sincerity

recognise that when there is a doubt, his opinion must prevail, but I do uot .

think he is absolutely ou safe, ground when he says that section 79 will protect

an aceused person. 1 believe it won't in every case ¢ Nothing isan oftence which |
is done by any person who is justifiel by law or by reason of a mistake of Ffaot ',

and’ not by reason of a mistake of law in good faith, believes himself {5 be

justified by, law.’ . I respectfully submit that what tho Advocate General said .

will not apply to the case in question. Ior instance, it a man attacks me, the
law as to the right of private defence allows me to use force; if I use that force,
I commit no offence. Tho next section, which is most important, would .only
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oxouse o mau, if at the time he commits the offence, ho labours under a mistako
of fact and not a mistake of law. That, I think, the lenrned Advocate Genoral-
by oversight did not tell us. Take the case which I have already put before
you, namely, that of studeuts going and sporting upon another man’s fleld.

“8ir, the older men tell them * this is the neighbowr’s laud, never mind his
consent, go and swlluy there—we don't mean to injure his land.” There is no
mistake of fact thore; the land belongs to some neighbour and he does not
give his consent. They go there in defiance of the law, or in ignorunce of the
law. How does the question of mistake of fact arise? 'There is no mistake
there. It is very necessary in overy society to 1111'01ect school hoys excopt when
they knowingly commit offences. That is all my amendment, namely, that
when entering into an agreement, children, boys and women must know exactly
that they go to sport in a neighbour’s field, without his consent, and that the
act would furnish matter for a civil action. For all these reasons I think my
amendment has something to recommend it."”

. The Hon'ble Sir Reginald Craddock :—“For the reasons
given—."”

The Hon'ble Mr. Vijiaraghavachariar:——“Sir, I though
that they had already spoken and therefore I replied.”

The President :—* You have had your chance of roplying. You
have replied to the Advocate General. The Member in charge has in any case
the right of getting up again after you have done.”

The Hon’ble Sir Reginald Craddock :—“ 8ir, I was only going
to say on behalf of Government that I cannot acoept this amondment for the
reasons given by the Hon’'ble the Advooate General.”

The amendment was put and negatived.

The Hon'ble Mr. Vijiaraghavachariar:—“Sir, my next motion
is that after clause 3 of thdsaid Bill the following clause be inserted, namc-
ly:—

¢ After section 191 of the Code of Oriminal Procedure, 1898, the following
shall be inserted, namely : — :

“191A. Where a Béu;ﬁistmtc tukes cognizance of an offence punishuble under section 120
1. of the Indian Penal @ upon the complaint or authority or with the consent of a District
Magistrate under section 196A of this Code, the nccused person, or where there are more than
one accused person, any of them, may demand that the case shall he committed to the Court of
Sessions, or transferved for trial by a competent Court in some other District.’

“8ir, in asking for the adoption of this amendment I will briefly . explain
that the principle I wish to enunciate is neither new, nor does it im"lly any reflec-
tion on any authority. It isa well recogrized principlo of the Indian Oriminal
‘Procedure, that a Judge who sanctions the prosecution of a case, cannot try it sither
originally or on appeal. It is also recognized by law that where the person presi-
ding over a Court has any kind of interest-~that intcrest need not necessarily be
personal-—in the subject-matter of the trial, he is ordinarily precluded from trying
tho case. I borrowed this principle somewhat from the vaisions of section 191
of the Code of Oriminal Procedure. In India criminal lawsave put in motion
in three or four ways for coanizance by Magistrates in vicw to the administration
of crimcinal justice. One is upon the report of the Police in the case ot what are
known as cognizable offences. Police Officers investigate these offences and
when they belicve that the case ought to be tried, they put up axeport upon
which the Magistrate takes what is called cognizance, and if it 1s u case triable
by the Sessions Court ov the Iligh Court, he holds a preliminary inquiry and
cominits” the acoused ; if it is a case triable by him, he tries the offender and
acquits or convicts him in the end. 'Thisis one method.

"“The next is a complaint by a private })ersou, he need not necessarily he

)

the injured person, he might he the father, brother or hushand, or simply inter-
ested in the' redress, This is called taking cognizance upon the complaintof a
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private person. The third is upon information, that is a person having no
interest except that of humanity. As wewalk along we see a person A robbing
and injuring Z. I walk to the neavest Police-station and give information that I
found A robbing or injuring Z. In the fourth caso a Magistrate himself takes
cognizance of an offence upon his own suspicion or knowledge. With this
last, section 101 deals. A Magistrate takes cognizance in this last way,
issues a process, it may be a warrant, it may be a summons, brings the accused
persow before him aud asks him to take his tiial for the offence, so and so.
Then the law compels him to tell the accused person, ‘I have taken this case
on my own suspicion or my own knowledge, and that it is open to the accused
to submit to a trial by himsclf or to demand that he be tiied by some other
Cowrt or by the Sessions Court.” This is section 191. The principle therc re-
cognized is that a person who brings up an offender before himself on his own
suspicion or knowledge is in all probability not likely to be fiee from prejudice,
to be free from bias. Therefore when any Magistrate has suspected a particular

man of being an offender and on his own initiative has brought him up before -

him, then the Jaw contemplates it is not likely that the trial before lim - would
be in the highest degree fair? There 'is also dnother aspect:which may be
brought to notice.- - The law recognizes not only that as a matter of fact the
trial held and the justice rendered should be above suspicion, but that the ac-
cused, if possible, and the public shoiild feel it as such. It is very necessary for

gministraﬁion of justice ; for the real prestige of Government that not
only true justice should be administered, but that the public ghould accept this

. administration of justice as being beyond a shadow of suspicion.

P

" at largef!: Now I base thei:principleof thisi amendment upon this; w
* Distriot Magistrate gives sanction, he:does s0, I take it, after some inquiry, .
and ,aftei; forming 'some "0 11131__1191:_1':_4‘. upon the materials placed before him, :

EEED

L T

-

. " “QOn fhésg t\:'vo grdpnds the pringi ple enunciated under section 191 is based,
viz.} that the administiation of justice ;should beinot only in fact’ pure, but
that it should be accepted as pure by the persons concerned and by the Eublic

.t en a

%g‘ belieye ithat i it 'won't! bb* & haphazard sangction.  To -have' the oase
ried: tbyfg’d?";Ma' istra isubordinate to him, is in the highest
degree ;unsafe, bécau T

it is placihg before the subordidate tiying Magis- '

trate the very same materials,* and it is asking one of his subordinates to -
take a 'different’ view’ from:i’the District Magistrate. The District Magis- *

trate may ‘or- may -not have heard the person: acoused. ; It may be that -
there may be rebutting evidence, or it may be that the examination of the

. materials upon which sanction' has beén accorded by the ' District .Magisirate

" may a

Magistrate . who.is placed in the hands of a District Magistrate for his pros-
ts and promotion, and what'not’; there would be a sort of unconscious;
inherent feeling to say ¢ if possible, let e agree with my superior who has
%ivel_:_t sanction.” For this reason it is that I ask that an accused may ask. for trial
y.ia competent Court:in some other district than the one in which the offenca
has been committed.” My amendment- does not say trial by him is illegal; ‘it
simply says following the principle. enunciated in section 191; that this: case

* ought- not -to. be . tried in & district, whero sanction hasbeen given by the

District Magistrate, by one of his- subordinates if the accused objects to it. :

He might commit or it might be reported for ihe orders of the High Court, to
be transferred to a different district.”

The Hon'ble Sir Reginald Craddoclk :—* Sir, I am afraid that

I cannot accept this -amendment on behalf of the Government, and X think °

péar in’ a different 1light to - his ? subordinate. -As a’matter of fact, how-
. ever, there would be an' uncoiiscious endeavour on the part of the subordinate ;

e

=

also that it is really an unnecessary amendment. Section 191, to which the '
Hou’'ble - Mewber has referred,” provides that where a Magistrate has taken :
cognizance of an offence upon information received from any person other than *
a police officer, or upon his own knowledge or suspicion, in such cases the |
accused “mapy object to Deing  tried by the Magistrate, and the case can be -
committed to tho Conrt of Sessions or transferred to another Magistrate. Now -

the mere faot that the District Magistrate has given his comsent to the
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institution of these proceedings would not deprive the accused of his right to bo
tried by another Magistrate, if the Magistrate who was _going to take the case
had wished to take cognisance of it on his own knowleidge or suspicion, and
had then asked the District Magistrate to signify his assent to the initiation
of the proceedings. The rights of the accused would be just tho same as
they were before; nor is the Hon'ble Member corvect in thinking that the
sanotion intended, the consent in writing of the District Magistrate, implies
any sort of inquiry into the faots of the case, as to whether there was
a conspiracy or whether there was not.  All that he has got to do is to signify
by his consent that the case is onein which a prosecution for oconspiracy,
in preference to some other method, would be justifiable in the public
interests. I should like, 8ir, to express with some firmness the view wixich I
would like this Council to accept, that the theory that the new offence of
criminal conspiracy has gob something extraordinary about it is absolutely
inoorrect. It is just like any other offence. The same rules of evidence, the
same procedure and the same privil to accused persons will exist as in the
case of abetment of offences or in the caso of any offence known to the
criminal law. The safeguards which we have accepted arc intended to pre-
vent prooeedings being instituted vexatiously, or without due consideration.
But when once proceedings are instituted, there is nothing to diffcrentiate the
trial from any other trial. The Criminal Procedure Code bristles with safe-
guards to secure acoused persons an impartial trial, and the idea that any extra-
ordinary safeguards are necessary for the trial of persons charged with conspi-
racy is not one that I can recommend to this Council. For this reason I
am unable to agree to the amendment which the Hon’ble Member has
proposed.”

The Hon'ble Mr. Vijiaraghavachariar:—“S8ir, I am ex-
ceedingly obliged to the Hon'ble the Home Member for his statement that the
consent of the District Magistrate will be-given without an inquiry. I have all
along thought so, and I'shall have occasion to make use of his admission when
I make my remarks upon the final motion that the Bill be passed into law. I
hope, Sir, you will remember it, and I hope Hon'ble Membhers will also
remember it, that the so-called sanction will not follow any inquiry by the
District Magistrate. It is clear that what applies to the District Magistrate will
also’ apply to the Local Government and the Indian Government that sanction
will foh »w no inquiry. I have all aloag thought so; when several gentlemen
have tried to persuade me that the safeguard was sufficient, I have always told
them these safeguards are a mere illusion. I am extremely obliged that in
qpposing this amendment of mine the Hon'ble the Home Member has made
this valuable statement. I can only beg and pray him not to recede from the
position he has taken to-day; and I wish to have it registered and well
remembered by Hon’ble Members.

“Then, 8ir, as regards the amendment itself I cannot understand why it is
opposed at all. I only suggested it ns an enabling section. In the :present
state of things in this country, we find on the one hand that Government still
requires the unnatural combination of the judicial and executive:.on the
other hand, there is the undoubted fact that even a first class Magistrate is in
the hands of a District Magistrate for his promotion and prospects generally,
and even for his confirmation as a first class Magistrate, and he is at onco
the subordinate of the Distriet Magistrate, not only in his capacity as Magis-
trate, but in his capacity as Deputy Collector, Assistant Colleotor, and so forth.
All that I say is that there may be cases where it will be necessary, as woll in
the interests of the trying Magistrate as in the interests of the accused, that
this power should exist in the law. ‘That is all my amendment, and I Delieve
tho Hon'ble the Home Member does not say that it would cast a slur upon
any body. I have borrowed the principle from the existing law, and yet 1t is
opposed. I press the amendment for the consideration of the Council.”

The' Hon'ble Sir Reginald Craddock :—" Sir, may I just be ~
allowed a word of explanation ? The Hon’ble mover of|this amendment secems
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to havoe misunderstood what I did say about the inquiry. What I said was that
the section about the consent of the: Dnstuct Magistrate did not lay down that
any judicial inquiry was nceessary. Of course, no exccutive officer, giving
his consent in a case like this, ,would consider himself- debarred from making
any such inquiry ‘as to the;oircumstances which he thought necessary, in -
order to justily him'in giving the consent ; but the Bill does not contain any

" provision which suo-vests that Le should have to ma.kc any preliminary inquiry

- of a judicial nature into the ‘truth of the conspiracy.’

The ameudmelflt was put and negatwer.l

' The Hon'ble Mr. Vijiaraghavachariar :—Sir, I beg to move
the next amandment standmo in my name—

! ¢That in clause b Pf the eaid Bl]] sub-sections (1) and (2) of new section 10CA, except .
the Wonll “uuless upon cnmp[amh. mada by order or under nnthonl;i from the Goyernor '
Genenl in Council, thé Local Goyerhment or some officer empo\\ ered by the Governor Gmeml .
in Coum.ll in this behalf be omtttea SR I i V!

“1 heg per n:nssmn to ana.lvse the sufeﬂuards pronded by the Select Com- .
mittec. I wish to analyse them for. tiwo reasons, to show the volume and
_value of the statement made and repéated, in season and out of scason, that
‘ample safeguards have Dbeeniprovided; that we estimate tlhe:value of that
F statement at its praper worth. g* What is the nature of the safeguards ? It is
b necessary for me to. divide ’g‘h& pronsmns as to sanction ou mp]mnt lnto
three or four parts. Theré are three’ clauses relating tg sahotioh, and one
portion which authorizes the Police to investigate the offenc ipf & _Conspiracy:
L withoub prevmus :sauctmn {of complaint. 'These.are called § ognisable of offences.
| in% the: new’ schedule £ how} ‘there {are. certain offences - mentioned in tho!
1 01'1mma.1 ‘Procedure Code as to which the prosecuh’on cannot be started except

b sanctlon ‘of, Og_ults “of’ uqtlc'e_uu.d also of certmn officers,: mclu(h:}fr revenue’
3 oihcers, bacayse’ those oﬁ‘enoes e "..ons itted in relation to cb{tmn proceedings
m,;thes? Qourts whethe cnmln% o’ cgvll or 1'eveﬁue Courts; and before or in’
rehhon.t those oljcers{ d to in section 195 [of the Oriminal -
I’roae.lpre Qadg. ! t.-says; 1that hno Jourt shall take cogniza ce of ahy offence
mshahie undér dections 172 ito 158 oflthe Indiad Pena? Oode ¢ e:fcept with' -
[ tha prevlous {sandtion ‘or on’ the’ complamt of the pubhc servant concomed or:
- of! some puhlm §crvant tg whoi he i is subordinate.’. b

AU 'I.‘he natt‘. clause ralates 1o, ya.rwus%f kuuls of per]uvy oomlmtted m a Oourt
of ]w:twe ‘and also the launching ‘of, fu.lge cases in & Court of justice. : 1
!

}».&Then. the next relates‘to forgery and use of forged documents. J].‘hoga are
all the oﬂ;‘ances under section ‘195 ! _L E k DEEEE o

e By a-later enactmet; not marely the commission of these offences, but the f
ubetmeuts of such offerices and attempts to commit, such offences were - -added j
to'the list. - Now : most naturally’ we are merely adding -ayiourth’ category,
.namely, conspiracies to ;commit these offences. This is concession No. 1, safe-
‘guard No. 1.. ;That is to say, a number of offences already exist as to which the .
%nmlnal Procedure Codéd says the initiation of a prosecution requires the; sane-
“tion of Courts and certain public servaits and not ouly as to those offences, but:
-as'to dttempts to commit, those roffences .and abetinents -théreof :sanction: by
[+ 1aw. is provided.i Now'the’Hon'blé:the-Home Member and ithe Select’ Coms?
) mittée have pub in:there a. consplmcy to commit those smne offences and'

they are very very proud of it. '

. “The next scotion, namely, s. 196, relates to State offences. No Court shall
© take. coomsance of any -offence! punmhable under Chapter VI of the Indian :
" Penal.Code, with some exceptions, ‘ unless upon the complaict made by the:
~ order of, o+ wnder tho authority ‘of, the Governor General in Council, the Local |
Governments ;or - some officer mnpowerctl by the Governor General in Council
“in this behalf." " Hore also the. conspiracy to commit these offences is placed in'{
 this oa.tﬂgory - Section 196 does demand sanction of certain recognised auntho- ;
" ritics - mentioned ¢ therein - for - the ‘initiation and~prosecution of the offences
specified in it. . “Allj that the. Billidoes; is to use the theosophical language of -
the Hon'ble the Lome Membel to put the new offences on the same plane

e metE e
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with those offences. Then what have we left ? In the case where the object
of the conspiracy is to commit any non-cognisable offence, or a cognisable
offence not punishable by death, transportation or rigorous imprisonment for
a term of two years or more, the lnw provides previous sanction or complaint.
Then this new clause as to sanction relates to the new offences and also to’
some old offences in this way. Firstly it relates to the new offences which did
not exist before, I mean to a portion of the new offences, and to some of the old
offences to this extent, namely, conspiracies to commit non-cognisable offences
and also the small number of cognisable offences punishable with less than
two years’ imprisonment.

“ Now what I propose is that the whole list of the cognisable offences, that
is, conspiracies to do any such offences, should require the sanction of the
authorities mentioned already if society is to be safeguarded at all against
vexatious and false charges. Now a word as regards non-cognisable offences.
All the Hon'ble Members may not be aware of what is meant by non-cognisable
offences. Non-coﬁr]xisnble offences are offences the prosccution of which cannot
be initiated by the police. The police have no power to arrest persons who
commit non-cognisable offencea. They have no power to enter and search their
homes ; and they have no power to put up reports before Magistrates in view to
prosecution. Therefore non-cognisable o&ences may well be left as they are, and
prosecutions for such offences may, as now, be instituted by g;'iw.te persons
injured or by other private persons on their behalf, or even by a Magistrate on
his own knowledge or on information given to him. In these cases there is one
very important guarantee and one important safeguard. At the initial stage a
private person caunot, when he launches a case and induces a Magistrate to
1ssue a process, enter a home, he cannot handcuff persons, he cannot search
Frorerty or persons. 'We have therefore an inherent safeguard. 'We want very

ittle protection in the case of non-cognisable offences. There the Hon’ble
Home Member and his advisers say ‘we give you protection’ Where we do
not want protection, they provide ample protection. We have two remedies in
cases which are non-cognisable. In the first place, a man who starts the case
may be oriminally prosecuted if the Courts come to the conclusion that the case
launched by him is false. That is one of the sections provided for above. If
he also gives evidence, one can prosecute him for perjury as well and get him
convioted ; if without giving evidence he launches a case and prosecutes it,’
then for having made a false charge one can get him convicted.

““ And we have an additional remedy against those persons in the case
of non-cognisable offences. We have the remedy of damages. If a man
brings a false charge against one, whatever be the result of the case in
Oriminal Oourts, one can go to the Civil Courts and recover damages
against him. These two remedies we have ngainst private individuals.
But we have no remedies aﬁainst the police if & policeman comes to arrest
_you on a false charge. I have not yet heard of a policeman bein
prosecuted -for having brought a false case. If the law does not protec
them, the administrative machinery protects them. 8o in the case of the
golioema.n, you have no remedy if cognisable cases are launched falsely.

mit the non-cognisable offences as to previous sanctiom, if you please,
but let us have the safeguard of previous sanotion for prosecutions for con-
spiracies to commit offences which are cognizable as principal offences. There-
fore, this Earoviaion as to sanction is large in volume, but not in the value.
Give me less if you like, but let me have sowmething tangible and reall
useful. And then we have sanction for cognizable offences, punishable wi
less than two years’ imprisonment, that is to say, those offences which
would not invite the policemen or make it worth his while to investigate.
It won't add to his kudos ; he won't be made a Rai Bahadur if he successfully
investigates and brings to light these {Jetty offences. You say we havo
sanction to get from the Governor General in Council downwards. A police
man won't be tempted into going into our homes in view to prosecute
petty offences. 1If you have in all these pétty offences to get sanction,
I have no doubt sanction will be given asa matter of cowsse. I don't
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believe there will be anuch  of any  serutiny,  Unless we  mulliply
the wumber of Members of the Exceuiive Council ten times and
the Secrctaries twenty times, it is imposible to investizate each case
on its merits for the purpose of sanctions. And it would be practically

lacing the country under the Criminal Tnvestigation Department or any other
department which might take its place in Iutwre. 1I' the Government is
really anxious to have ou the one haud a law with which they could punish
political conspiracies, and i it is ar the smune thne auxious not to hand the
people over to the police, let us have the saieguard iun substance, uvamely, to
save the people from the depredations of the police into their homes in the
case of ligher offencces.

“T, therelore, respectfully subinit that the new guarantees of which so much
has been made in this Council and outside, are practically a delusion. Weo
have guarantees and safeguards in the Indian Criminal Procedure Code. As
to the additional safeguard ]jrmi(lecl in the Bill, it is big in volume, nothing
in substance, and, therefore, I beg to move that this amendment may be
fa.ccepted by the Hon’ble Council.”

The Hon'ble Sir Reginald Craddcck:—“Sir, the IIon’ble
Member's amendment is practically, as he says, to provide that no eriminal
conspiracy of any kind could be prosecuted without the sanction of the Gover-
nor General in Council, or an officer empowered in his behalf or by the Local
Government. Well, 8ir, we cannot possibly accept such a proposal.  His main
objection is to any kind of ¢riminal conspiracy being coguizable by the police.
‘Every objeotion that he has hrought would apply uqua?ly to the existing law
relating to the investigation of cognizable offences and to abetments of those
‘offences. If these possibilitics of oppression are open to the police under the
‘existing law in cases of all cognizable offences, the same would he open, no more
‘and no‘less, in the case of| criminal® conspiracies to commit those offences.
There is no new addition to the terrors which the Hon'ble mover has referred to.
The reason why the polico are empowered to investigate serious and heinous
offences without prior authorisntion from the Court, is hecause there is no time
for delay, and the same reason therefore applies {o criminal conspiracies to
‘commit those offences.: 1 ask the Hon'ble Member whether if he were given
information that two or three persons were plotting a crime against him —the
‘erime of murder against him or some relative of his; if he were to go to the
police and ask them to help him, what would they say P 'The police would say
to him ¢Sir, this is only a conspiracy to murder you; it is not cognizable by,
us'} if you want us to do anything wiih these men, you must go to the,
Governor Goneral in Council ; if not, stay where you are. When you are
murdered and your friends tell us about it, then we will be very glad to do,
what we can to help you.’ i
! “That is the position which the 1lon'hle Member has seriously asked the
Council to accept—that becanse criminal”couspivacy is put on the samo basis as’
instigation, therefore, the whole of society will be overturned. 1 have never
heard auything more extravagant or wmore preposterously absurd. Take an’
example - of tTliSj kind,—-A instigates 13 to murder Z, then the police may.
intervene. No harm apparently has ocearied. But if A and B counspire to;
murder Z, then if the’ pohcc intervene the whole of society is to be upset,
and tho poor are to be trampled on. It is no easier to bring o false charge of
criminal couspiracy than to hring a [alse chavge of any other offence ; and if
any person docs bring a false charge of criminal vonspiracy, he-can be punished
just 1n'the same way as if he brought n fulse charge of any other offence.”
;.l‘ha'ﬁrh'qle' object of this amendment, one might suppose, is to turn the Bill”
“into:aUBill. for ‘the protection of conspirators and to make the Council
understand that the “comfort and the eonvenience of conspirators is the
one and only thing that we ave considering in this Council.  Sir, the Govern-
ment cannot accept this amendment.”
The Hon'ble Mr. Vijiaraghavachariar :—“8Sir, T am exceed-
ingly glad_that in the warmth of his feeling the 1lon’ble the 1lome Member usod
language which® I may, perbaps, take care to remember and use as o charter.

-
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My amendment has been characierised as absurd. I have no objection to the
language myself, but I only want eanction to use something half as strong in

my remarks whenever it may hv ' ccessary. The gist of my amendment has
been lost sight of by the T le the Home Member. The real complexion
of the provisions relating t9 <. ~'on has been igno.ed by him. What I say
is, thé guarantee proviiina . s Leen made much of, and votes have been cap-

tured—I won't say in the Se'ert Commuittee--by the use of the expressions
‘guarantee safegua-d,’ ‘safciunid guarantee” Now I venture to state that
the guarantee is a bubble, leo wy prick it, and it will be found without tan-
gible substance really., I can’t Jcllow what hus been said about a hypothetical
- _attempt at a muvder of myse's. If anybody is so insane as to think it worth
while to kill me, I won't think ol applying to the nearest police-station to pro-
tect me. I respectfully sub.nii it was not a fair argument to make at all. The
objection is that wheie it is inuwd necessary to provide safeguards in the law
aﬁai.ust the possible abuse of its provisions, it is nct-safe to exclude very serious
offences from their operation. aid I ask Government to oxtend that prino'fla
to such offences where it is {uat the law is really capable of being abused——
where it is likely to be most abused.

“8ir, instead of meeting me onthat grouud, the Hon’ble the Home Member
takes an analogy and says thoiefoie he cannot accept my amendment.; Take,
for instanoce, State offences punishable under section 121. “Whoever wages
war against the Queen or attempis to waze war or abets the waging of war,
shallagzlpunished with death or t:ansportation for life and shall forfeit his pro-

y." This is a most sericus 8ato oftence. I'his by the existing law is non-
cognisable. I do not think my arcument will be absard if I say, I place my
value, my life far below what is intended in this section. Here waging war
against the Queen which is punishable with death is placed beyond the reach
of the policeman, for detecting an cflence under section 121 he cannot invade
any man’s house ; he cannot act if plots and designs are taking place therein.
If he cannot act and catch these people in the matter of the most serious State
offences, I should certainly be entitled to know why the new law gives him
go er to go and invade every house where petty conspiracies are suspected by

im. Why should a policeman enter, if I merely agree tosteal my neighbour's
orops or oalves? I respectfully subwit that the opposition to my amendment
is extremely unfair. ‘These are sleight-of-hand-tricks, and not at all a proper
honest attempt to meet my objections.”

The Hon'ble Sir Regina,ld Craddock :(—“I protest against the
use of an expression like that of the Hon’ble Membher’s.”

The President :—* I trust the ITon’ble Mr. Achariar will -himeelf on
reflection withdraw his remarks iu refe.ence to the Hon’ble Member. I am
alluding to his remarks as regards  tricks.””

The Hon'ble Mr. Vijiaraghavachariar :—“I withdraw the
word ‘tricks ’, but ‘sleight-of-han:’ was used in this Council once before, and I
meant sleight-of-hand-tricks when T used the word.”

The amendment was put and negatived.

The Hon'ble Babu Surendra Nath Banerjee :—“8ir, I have

the honour to move the amendment which stands in my name. In doing so I

beg to state that I have the Hon’ble Home Member’s authority to state that he

.has no objection to my making a rmall change in the amendment. I will read
my amendment with this slight change :—

. “I move that in the same section (196 A) for the words ‘or a Chief Pre-
silency Magistrate or District Magistrate,” the words ‘some judicial officer
empowered * bo substituted.”

4 The Hon'ble Malik Umar Hayat Khan:
ord ‘3?-”

“T rise to a point of

o
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The Hon’ble Babu Surcndra Nath Banerjee:—“Iamin
possession of the house and my friend has no right to interrupt me.”

The Hon’ble Malik Umar Hayat Khan :—“I risc to a point of
order. If that section is changed, it becomes a new thing altogether. Every
Member has got a right of speaking on it.”

The President:—“ What is the attitude of the Member in charge
of the Billp* !

The Hon'ble Sir Reginald Craddock :—* My attitude is this.
That amendment, as worded was sent in by wire. The Hon’ble Mr. Banerjee
afterwards explained that he had omitted one word fromit. It is quite true that
that word was a yery important one, but as he said it was an absolute accident,
I accepted his statement on that point, and said I would not raise any techniocal
objection that the amendment was not in time.”

The President:—“Does the Hon’hle Member in charge of the Bill
propose to accept the amendment either as it stands or in its amended form ?"”’

The Hon’ble Sir Reginald Craddock :— No.”

- The President :—“Then I think it is hardly worth while suspending
the rules to admit of an alteration, because the result would be the same.

The Hon'ble Member might be allowed some latitude in dealing with the amend-
ment.” i ' '

] 1

- The' Hon'ble Babu Surendra Nath Banerjee :—“Thank you,
8ir. . This amendment has reference to section 196A. Thisis a new section
introduced by the Select Committee, and had no place in the original Bill. I
think it is a distinot improvement.

! . “Ihave ex }l-essed my sense of appreciation of it. I do think it is a safe-
guard. . Under that section before a Qourt of law can be moved in respeot of a
class of conspiracy cases, thé sanction of superior authority is needed. In the
case of a conspiracy fo commit an illegal act, the sanction of the Governor
General or of the Local Government is necded: In the case of conspiracies to
commit a non-cognisable offence of a minor sort, the sanction of the Local Govern-
‘ment or of the District Magistrate or -Presidency Magistrate empoiwered in that
behalf is needed.; My amendment is with reference to the words ‘Distriot
Magistrate and Presidency Magistrate.” The District Magistrate or Presidency
Magistrate sanctioning the prosecution may have to iry the case, or their sub:
ordinates may have to fry the case. I think it is mischievous in principle
and condemnable in practice that the sanctioning Magistrate should also be the
trying Magistrate. 1 may add that it €s entirely inconsistent with those legal
principles which are embalmed in the Statutes of the land or in the decisions of
“our law Courts. It is not open toa Court of justice sanctioning the prosecution of
a person charged with perjury to try the offender itself. Further,a Court directing
contempt "proceedings’ cannot try tho case. It scems to me to be desirable,
in the interests of these safecuards which the Hon’ble the Home Member is so
anxious to render efficient, that the power to sanction should not be given to the
District Magistrate or the Presidency Magistrate, and T venture to suggest that

it should be vested in a judicial officer who would be above all exccutive
considerations. : .

“Such an oflicer would be in a position to view the application with &
judicial eye and an altogether impartial mind freo from all kinds of executive
ias. I am sure, Sir, that a small amendment of this kind will be very helpful
in'reconeiling at least some features of this law to the peoplo of this country. , -

I therefore move that the words ¢ some officer empowered’ be substituted
for the words ‘or a Chief Presidency Magistrate or a District Magistrate.’
My objection is to the' District Magistrate and the Presidency Magistrate
being vested with the power of sanotion in these cases.” . o
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The Hon'ble Maharaja Ranajit Sinha of Nashipur:—
“8ir, I have full sympathy with the object which my Hon’ble friend on the
right has in view. While in the Select Committee, T also suggested that the
powers of sanctioning a prosccution should not be given to the District Magis-
trates, but to some officers empowered by tho L.ocal Government in that behalf.
The Hon'ble the Law Member, however, pointed out to me that in that case the
Local Government might empower even a sub-divisional officer to sanction a

rosecution, and so the case might be worse. Under those circumstances, I hiad
accept the safeguard which was provided in the Bclect Committee, but, Bir,
I still think that the Distriot Magistrates should not have the power of sanc-
tioning such prosccution. My friend says that the power should be vested in
a judicial officer. There is no such word in the Indian Penal Code. The
definition of * Judge’ also includes a * Magistrate’, so I am afraid that the
amendment—of course it has been allowed-—may fall to the ground. I sug-
ested the word ¢ Commissioner’ in the Select Committee, but my friend, the
on’ble the Law Moember, said there was no word as ‘ Commissioner’ in the
Penal Code, and especially ‘in some provinces there was no Commissioner at all.
But if there be any remedy, I hope the Qouncil will accept it.”

The Hon'ble Sir Reginald Craddock :— *“Sir, as the amendment
is actually worded here, it will of course open the door very widely in the
matter to an extent which it was certainly never intended by the Hon’ble
mover, for it would enable a Sub-Inspactor of Police to be empowered to
authorise a prosecution.”

The Hon'ble Babu Surendra Nath Banerjee :—“ That was
an obvious mistake.”

The Hon'ble Sir Reginald Craddock :—* As I said before, I have
no desire whatever to take any advantage of aslip of this kind, and therefore
I shall treat the matter as if the case before us was whether the Presidenc
Magistrate and District Magistrate should have this power, or whether 1t
should be entrusted tq some judicial officer. I am glad to find that the Hon’ble
Mr. Banerjee, in contradistinction to the Hon’ble Mr. Achariar, does recog-
nise that the provisions that we have put into this Bill are substantial safe-
gmrds. But I think that in this particular case the request that he makes

have a judicial officer empowered is not one that we can very well accept,
because, 1n a matter of this kind, the Chief Magistrates of the District, or
the Presidency Magistrates, are largely responsible for the maintenance
of peace, and therefore they are the persons who are in the best position to
'mrge how far sanction to initiate proceedings of this kind should be given.
g.l?hjs is one of those matters in which the inquiries, if any, to be made by the
officer will be largely of an exeoutive nature. He would not concern himself
with the exact waig t of the evidence on either sido, for that would merely mean
holding two inquiries instead of one. VWhat he would intorest himself in would
be whether the remedy which these men, the complainant or others came forward
to ask for was a reasonable way of obtaining reparation. For instance, it would
beabsurd if a man, when he could make a complaint about the offence itself, were
iven sanction to bring a complaint for a oconspiracy to commit the offence.
%lhe object of this amendment is very largely to check the disposition which
those familiar with criminal Courts have scen so much of, of a petition-writer
putting down a section which would make a ease triable by a first class Magis-
trate, and therefore make a big thing out of a very small one. Itis unlikely
that a District Magistrate or a Presidency Magistrate would do anything to
assist in a frivolous or vexatious endeavour on the part of petitioners or on the part
of complainants, to use this new law simply for the annoyance of the public
or of their enemies. And the Government cousider that this safeguard of
empowering a District Magistrate and the Chief Presidency Magistrate is
adequate, and as it is worded, it is so framed that the Local Government has
specially to empower these Magistrates ; so that it would always be open to a
ooal -Government, if in a particular district an acting or officiating District
Magistrate was considered to be somewhat inexperienced, nol to empower him
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with this particular power. But in a matter like that the Local Government
must be the best judges. Consideving, thevefore, that this safeguard is fully
adequate, on behalf of the Government, | must oppose the amendment.”

The amendment was put and negatived.

The Hon'ble Mr. Vijiaraghavachariar :—The ncxt amend-
ment T wish to move is rather an important one. It reads thus:-—¢ After section
268 of the Code of Criminal Procedure, 1898, insert the following scction
namely :— ;

‘268 A.  All trials before n Conrt of Sessions for offences under section 120 B of the
Indian Penal Code shall be by jury.’

“ After -sccti‘:}n 5681 of the Code of Criminal Procedure, 1898, insert the
following section, namely :—

‘561 A. In trigils for offences under scction 120 B of the Indian Penal Code before a

Magistrate, the eccnsed person or, wwhere there ave more than one aceused person, any one of
the naccused persons may at any time before he is heard in his defence in o summons case under
section 244 and in a warrant case under section 250, claim that the trial shall be by a jury,
composed in manner preseribed in section 27h. I'hereupon, notwithstanding anything con-
tained in Chapters XX and XXI of this Code, to the conlrary, the provisions of section 451,
sub-sections (2) to (10) inclusive, shall, as nearly as may be, apply to such trials.”

“To section 403 of the Qode of Criminal Procedure, 1898, add the follow-
ing as sub-section (5), namely :—

¢ (5) A person acquitted or convicted of auy offence, or the abetment thereof or an attempt
to commit the same cannot afterwards be tried for o criminal conspiracy punishable under
section 120B of the Indian Penal Code to commit the same offence or vice versa.’

3 1 !
¢ The President :—“I must ask you to take them as they stand.”

i The Hdn’l‘:le Mr. | Vijiaraghavachariar:—“Of the three
amendments, two rtblata:to trial by jury: and the third relates to a matter of pro-
cedure and somewhat of principle. Technicalities apart, section 268 relates to
trials by jury in Courts of Session. Section 268 says that trials before a Court
of Bession shall be either by jury or with the aid of asseszors, so that, as the
Code now stands, éxcept in the case of certain persons, nobody is entitled in
Conrts of Bession to trial by; jury as a matter of right, until-Government acts
under the next section which provides as follows :—

: ‘The Local Government may, with, the ,previous sanction of the Governor General in
Council by order in the offitial gazette, direct that the trinl of all offences or of any particular
class of offences beforeany Court of Session shall be by jury in any district and may with the
like sanction revoke or ‘ulter guch order.’.

! “That is to say the law provides in the case of scssions trials that they must be
either by jury or by assessors. ' But as regardsa trial by jury, until the Local
Government passes such an order asis contemplated in the next section, namely,
which must say in any particular distriét, any particular class of offences,
shall be tried by j ‘E; until that notification takes place, trial by jury is not
aTight. Bo far asthe lJaw is concerned, it is an onabling law. Section 268
enables the Local Government to,provide by order for the trial of any parti-

. culal class of ‘offences by jury. ' As regavds trial before Magistrates, ordinarily
" there is none, except in one caseé which it is mnot necessary to relate here.
It is conceded that the law that is now being enacted has not been in existence
in India, and that there has been a gap for over 50 years. Now we are intro-
ducing. the law from Tngland. Now in introducing that law, it requires
cousiderable -care that it may be administered in the light of the series
of . decisions ‘which alone cmbody the criminal law on this branch in
Epgland, because it is the common law and there is no such thing
as an authoritative book containing all the common law as far as I am aware.
It is embodied in’ various deeisions. No doubt eminent text-writers write
upon such subjects, but there is no book from which you ecan say authorita-
tively what is the common law of England in this or that particular matter.
It is necessary to know therefore the practice obtaining in England, not only
ps to the Inw but the sort of evidenco that is needed and enacted, for proving
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the agreement as to,conspiracy. Where it is only & question of law, the jury
and assessor are all the same, but where it is a blouded question of law and
facts ; when the facts will merely be design and preparation and when they
will amount to an agreement, what an overt act means and whether there is
one in the particular case, when a certain set of circumstances can be said to
be of the nature of the clements of agresment and when not. All these are
mixed questions of fact and law. In deciding on these mixed questions
of fact and law, a knowledge of the habits and character of the people who
might be placed in the dock, their method of talking, the very peculiar
language of the particular class or district, all these become of the highest
importance. In deciding on the question of a criminal agreement, we all
know regard has to be paid to the class of pcople, their special habits,
their mode of talking, t'}wir mode of saying ‘yes’ or ‘no,” and several
“other peculiarities. 11 theso things come into requisition in a trial for
conspiracy offences. Now a jury would be of the highest importance in
finding out and in interpreting what really took place, what was the agree-
ment, if there was an agreement nt all. It is of no use to say that the assessors
will equally performn that function. A:sessors, as we all know, are ordinarily
only two gentlemen. But the as.essors excuse themselves by saying that, what-
ever they may say, thereis no responsibility, and where there is no responsibility,
they do not take the same trouble as persons on whose verdict the final decision
is to rest. Thus the distinction is a very important inatter. We have only the
word ‘agreement’ in the law, and there are no words connecting the word
reement with anything clse, and loose conversations may make the whole
offence as to conspiracies Ve must remember where conspiracies end with the
agreement it is one matter, and where conspiracies reach the commission of
crimes it is a different natter. But whero a man is tried for conspiracy and
conspiracy alone, it is a question of me:e agreemont, and except in a few matters,
uo overt act is by law necessary. Being so, it is entively what I call a ¢ conver-
sation ’ offence. There may be an oveit act in addition, but the law does not
need it, except in the cases mentioned in the Bill. Ordinarily therefore, in all
higher offences, no overt act is necessary ; all that is needed is the mere agree-
ment. Hence the view that a ju:y might take as to what a particular man said,
not merely what he said but what he meant by it, is very important. I mean
no disrespect—I hope no one would be surprised if I say that a member of the
Civil Servioe asked me whether in foken of assent whether we nod our head
or shake our head? He had heen 15 yearsin India and he seriously did not
know whether we shake nssent or nod assent or shake dissent or nod dissent ;
and he added ¢ I thought you do nat, like us, nod your head in token of assent,
but you shake your head in token of assent and no:l your head in token of dis-
sent.” Fifteen years' experience in this conntry had not been sufficient for him
to know whether we nod assent or shake assent, or nod dissent or shake dissent.

~ “Ionceknew a partioular gentlemen who professed to know the vernacular
language, and the ordinary people said ¢ cateh hold of the thief. ° He transla-
ted the word ‘catoh' into ‘ariest’ and came to the conclusion that this man
had no power to arrest under the law, and therefore he convicted him, and no
amount of argument would convince him that by ¢ catch hold of’ the common
ople did not mean ¢ arrest’ the man. Ho said there is the sworn translation,
‘catch hold of’ means ¢arrest’, and therefore if this man has no power to arrest,
he must be convicted.

¢ All that I say is that in a matter of this kind, it is of the highest import-
ance for the well-being of society on the one hand, and also to assist the Judge
soriously on the other hand, that the materials which would consist mostly of
words, if not entirely of words in counspiracies to commit the highest offences,
should be. properly placed by the witnesses and properly construed for the
K:rpose of trial and for the purpose of taking nway a man’s liberty ; they must
properly and not literally interpreted as to what the man exactly meant.
In these circumstances, a hody of responsible men to assist the trying Judge
would be of immense use.
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“ These remarks will not apply to Magistrates who are marolﬂ inquiring
into cases as committing Magistrates, but where a Magistrate has to try a
man and come to a final conclusion and condemn him or acquit him, what 1
have said above as to trials in Sessions Courts will apply to him. ‘There 18 now
trial by jury before Magistrates in one olass of cases. The most extraordinary
thing 1s that we Indians have trial by juriesin matters of nuisance before &
Magistrate. How trial by jury has been given to us in the matter of nuisance
I do not know. :

~ “TUnder section 135 of the Code of Oriminal Procedure in the Chapter on
nuisances, the limrs-‘:m. against whom an orderis mnade, calling upon him to abate
a nuisance shall within the time prescribed in the order, either obey the order or
appear in Cowrt and apply to the Magistrate by whom it was made, to appoint
a jury to try whether the order is reasonable and proper; so that we have a jury
before a Magistrate in matters of nuisances 1f the Magistrate is called upon
to be assisted by & jury in a matter of nuisance, I do not at all see why the prin-
ciple cannot be extended to so important a matter as this new offence. The new
offence would consist of a number of uncouth words and expressions which may
have one meaning almost in - one street, and another meaning in another street
of the same town. Therefore, I respectfully sabmit that it is important that
a trying Magistrate should have the assistance of a responsible body of men,
and that responsible body of . men can only be jury. That is all I have got to
say on this matter. The third one is amendment 88 (5)— ;

¢ A person acquitted or convicted of any offence, or the abetment thereof or an attempt

to commit the same cannot afterwards be: tried for a criminal conspiracy punishable under
section 120 B of the Indian Penal Code to commit the same offence or vice versd.’ !
~ . «I believe that is the gist of the principles. ordinarily practised mnow in
.the.trial of offences,’ and ;when a new law is introduced, it is safer that the
‘provision is included in the law itself.. At present a person cannot be tried
for, a principal offence; and a;lso'far the abetment thereof. i
fr? ‘It is just possible there might; be difficulties in construing the existing’
.1aw on this point so as to make it applicable to the priposed law. No doubt,’
this would be part of the Indian Penal Code, but I am not sure that under the’
existing law, one can be quite certain, unless the Hon'ble the Advocate-General:
assures us, that a man cannot be -prosecuted both for criminal conspiracy as:
‘well.as for the abetment of it and the principal offence. ) '
©. “'With these remarks I beg to move the amendment.” |

. The Hon’ble Babu Surendra Nath Banerjee:— “ May I
associate .myself withthe demand of the Hon’ble Member for a jury in the
trial of these cases. Bir, it was stated in support of this Bill that this is
‘an importation from the English law. Conspiracy cases in England are all’
.tried by juries, and therefore, inasmuch zs this is an importation from the law of
England, I think we ought to have the necessary safeguards, which the law of
"England imposes in cases of this kind. Over and above that, I think, there aro:
very strong reasons for juries in cases of this kind. A new kind of offences is
:being created. Complicated facts will have to be dealt with, Magistrates will
"have to deal with them, and it would be a distinct advantage if the Magistrate
“or the Sessions Court were associated with a number of jurors for the purpose
of disentangling the facts that might come before them. I think there are very
strong grounds for the appeal which my Hon'ble friend has made for the trial
of these cases by juries.’ '

The Hon'ble Mr. Wheeler :—*“ As the Hon’ble Member who
moved the amendment recognises, it comprises two portions which have very'
little connection with one another, and I only desire to contine myself to the
one point which refers to jury trials. In that respect his proposal is briefly,
that every offence of conspiracy shall be made triable by jury in a. sessions
court, while in a Magistrate's Court the right shall be given to the-acoused'
to olaim a jury if he o desires. The proposal is urged on the ground that it’
will afford yot another safeguard, or as the Hon’ble Mr. Surendra Nath



ORIMINAL LAW AMENDMENT, 581
[19te March, 1913.] (Mr. Wheeler.)

Banerjee puts it, that it will introduce asafeguard which obtains in English
law, and for the additional reason represented by Mr. Vijiaraghavachariar,
that tho offence of conspiracy is of o special a charactor, that it is desirable to
give the Court the assistance of a jury in dealing with the narrow shades of
verbal meaning and the like which will be in issue before it. Now in the
matter of safeguards, Sir, it is essential that any safeguards that are proposed
should be workable under the existing procodurc and system of the Oode,
as is the case with the other safeguards which have been inserted in this-
Bill, but were the proposal accepted in respect of jury trials as it stands,
it would not be wur{)(able‘ As the Hon’ble Member has himself pointed
out, there is no offence in respect of which it is declared by the Code
that its trial shall bo by jury. The first relevant provisions of the Code
-are section 267, which says that all trials before a High Court under
Obapter XXIII shall be by jury, and section £68, which states that cases
before a sessions court shal{be tried either with the aid of assessors or a jury.
After laying down those two propositions the Code goes on to leave it to the
Local Government, with the previous sanction of the Governor General in Council,
to notify in what districts and in respect of what oifences jury trial shall prevail
in sessions courts, and such a notification can be revoked or altered. TUnder
that section various Local Governments have notified different distriots as
suitable for the jury system, but nowhere except, I think, in the case of
Madras, has every district been so notified, and nowhere has the jury system
been extended to all classes of offences. In fact, the numher of offences in
which it obtains isin the minority, as also are the districts in which the
system prevails. That being so if we are now to procced to say that this
partioular offerce of 'oousl:jmcy shall be tried by jury in all districts, we are
accepting a proposal which is unworkable since merely to take the simplest
example, Evha.t is to happen in those districts in which no juries are at present
constituted ?

“With regard, 8ir, to the question of safeguards thero is always a certain
danger in the contention that because a thing exists in England it should be
adopted here because thero may be other respects in which the procedure in this
oountry is not the same as in England, and the argument more or less presup-
poses complete uniformity. Merely to take the question of the rights of
appeal, these are far more extended in this country than in England; or in

ere is nothing in England which corresponds to the special safeguards of
preliminary sanction by various authorities in different cases, which now find a
place in the Bill. To seek an ideal assimilation between the procedure in the
two counturies, is not, therefore, practicable.

“If then the amendment is unworkable and impracticable, we are left only
with the argument that the offence of cous:rlpiracy is of so special and peculiar a
character that this change is justifiable. 1t has already been pointed out on
various occasions this afternoon that there is mnothing so special about this
offencz of conspiracy which would require us to depart from all the procedure.
of the Code. There are already many offences of a serious deseription in the
trial of which a jury is not convened. Ior instance, you have a heinous
offence like murder, which is not triable by jury in many districts, and can it
be confended that where that is so, a conspiracy, say, to commit an assault
(assuming that the institution of such a prosecution is approved) must always
be tried by a jury ?

“Lastly, Sir, the amendment is unnecessary becaunse, should it ever be
held at any time that the offence of conspiracy was one which might be
properly tried by a jury in any ticular district, it is open to the Local

overnment so to notify it under the existing sections of the Code.

“For these reasons, Sir, I wge that the amendment cannot be accepted,
and if it should be rejevted in the case of Bessions trials, it is still more open
to objection in the case of trials before Magistrates, in respect of which the
departure’ from the existing procedure of the Code would be still more
marked and in practical worl?ing, swrounded with even greater difficulties.”
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The Hon'ble Mr. ¥enrick :—“Sir, it is necessary for me tosay two
or three words upon tho sccond portion of this amendiment, namely, the proposal
to wmend section 403 of ithe Uriminal Procedure Code.

“8ir, the proposal {o amend this seotion of the Criminal Procedure Code
runs as follows o

“A porson acquitted o1 convicted of any offonee, or the abotment thereof or an aitempt
to commit the swine cannot sfterwards be tried for a criminid conspiracy punishable under
section 1201 of the Iudian Penal Code to commit the same offence or viee verad.

“The wording of the proposel amendment is somewhat peculiar, but the
weaning is faivly ¢lear, that is, that a person should not be put on irial for
conspiracy to commit an offence after he has been tried for it and acquitted or
convicted of the offence which is the object of the conspiracy. My answer to
the contention that this nmendment should be put in is this: that there is no
neel whatever to alter the principles which ave alieady laid down upon that
subject in the Criminal Procedure Code I think that the ITon’ble Member
who propeses thismnendment himself saw that there was no substance in it.
Ile seemeld doubtful whether sufficient safeguards are provided by the existing
proce lure. I he turns to sub-seetions (2) and (3) of section 403 which enact
the circumstances in which a person convicted or acquitted may be tried again
for offences after a previous trial, he will sce the circumstances which are
applicable to the new law of ‘conspiracy as they would be to any other offences
under the Code. ; Therefore there is no reason for altering the .existing princi-

les. OFf course the géneral principle undoubtedly is, that! when a man has
Ecen on trial and in peril of conviction on certain facts, he is not to be re-tried
on the sune facts? " At the same time there are circumstances in which a per-
son who has becn ‘convicted may be réqtriel for other offences, for oxample, the
offeneo of conspiracy, which arjse upon, the previous facts . Sub-sections (1), .
(2) and (3) of section’403 meet tho cafe, and there is no need for . putting in
an amendment 51}?&1 as;ia proposed by the Hon’ble Member.” ’
S TR ¢ SRR ¢ DAY PR S ; i .
!+ The Hon'ble Mr'.‘j Syed Ali Imam :—“I intend, Sir, to limit niy ;
remarks only to the arienduent that las been proposed in respect of section’,
403, :The :proposel amendment ~amounts really to a modification of the:
principles that govern the provisions of the law relating to previous acquitta's
and convictions, and that law is fully contained in that very scetion, No. 403, .
which the Ton'ble Member desives:to amend. ' The principle that has heen -
accepted is that aplea’of previous acquittal or conviction in bariof further :
proceedings will- ‘stand - when it isishown that a trial on’the same facts has
already takon place, and that the stage *that entitles or requires a Cowrt o
give a decision upon-the guilt or innocence of the accused was reached ending :
in an acquittal or conviction. ' Sucli a staga as that is necessary.  Well, if the ;
Howble Member will refleet, he will find that, so far as that principle goes, :
the soundness. of which’” cannot be qudstioned, no necessity for this amendment
gcems to avise, unless of course it is the intention of the Hon’b'e Member; to -
‘grant a man charged with criminal” conspiracies special ‘facilitics. I concede’
that it is only right that a man should not stand in the same peril and in the
same. posit’on in-which: he has’oned stood and uadergone a trial.. But if the;
amendment is aceepted, there will :be a departure from -this principle, and-
as far as I can sce, it will be’a somewhat novel departure, as I am not
aware that there is any system of law which recognizes anything more
than this that a wan who has once been put upon his trinl and has stood
in peril, after he has beon acquitted or convicted, should not again he .
subjectedl to a fresh trial and put in tho same peril to undergo practically -
the same difficultics in which he had been placel before. 1t will be seen
that the application of tho priuciple depends entire'y on questions of fact.
Ifin o case whero a man was charged with criminal conspiracy, he could
gatisfly the Court that as amatter of faet he had undergone a trial and had
been convietel or acquitted, and thal the case that was now preferred against
him was covered by section 403, read with scetion 236, he would have, T venture
to think, absolute imunity.  But if the Hon’ble Member, on the oher hand,
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desires that 2 man who has committed an offence, but because he happens to
have committed the offence of conspiracy, although he has not been proviously
on trial for it or been acquitted or convicted but not on the same facts, he should
have compleie immunity, it would mmecan a departmie fiom existing principles
that govern the plea in bar on the basis of a previous conviction or acquittal.
I submit it would be a very diflicult matter indeed for any lawyer to accept
the amendment. I should look uponit as a gicat departwie im()ced, a great
innovation on the principles that govern cases of aufiefeis ncquittals or
convictions. Theiefore, on 1eflection, I tiust the Hon’l'e Mémber will realize
that he is asking the Council for a great deal moie than is the accepted principle.
I am unable to find why a ciiminal conspirator of all persons in the world
_should have in 1espeet of 1his prineiple greater immunity given to him than is
given even to a muiderer or a man who wages war against the King or commits
any other heinous offence. Why because he happons to have the yprivilege or
the distinction of being a conspirator, should established piinciples be departod
from? I am unable, Sir, to support the amendment that has been put forward
and I oppose it.”

The Hon'ble Sir Reginald Craddock :—* Sir, the Government
cannot accept the whole amendinent for the reasous given.”

The Hon'ble Mr. Vijiaraghavachariar :(— Sir, I fail to sce
the exact nature of the object.on ; the natuic of the objection scems to be that
because it does not as a matter of right exist as 1cgards the trial of other vffences,
thereiore it should not exist as to trials for thesec new offences. I have already
submitted that the new law cousists, to a great extent and in some cases alnost
entirely, of words and nothing but words; on that point I have not had the
alvantage of hearing any Hon’ble Member on the other side. I specially
pointed out the ditficulties of construing words that pass current among various
persons who might be said to be paities to an agieement especially when these

rsons use words and expressions which have a speeial meaning in a particular
istriot or part of a district, or use words under r rceiet understanding as to
their meaning and which is not ordinarily open {o the publio.

“In all these difficulties I desiie to say that a jury drawn from the neigh-
bourhood would be in a far better position to exactly understand and weigh
what each man said, and they wuulb be of immense ase to the trying Judge
or to the trying Magistrate. T regiet that upon this aspect of the case I have
received no information, no light from the Hon’b'e >!ewberson the other side,
beyond the statement that, because in the case of o her offences no absolute
right exists unless and until the Government is pleascil to sanction it, theiefore
there is no necessity for acceptingmy amendment. 'Thisis what I call the
custom argument, that because it does not exist in the case of other offences
we should not have it for the new offences. But we aie told that this is an
offence which has been transported from England. How is it theie ? Is it
open to bo tijed summarily ? Except in the case of some petty offences where
summary powe:s are giver, they are there tried by jury, and the Judge has
enormous power of applying this law to any particular case as he likes. In
borrowing this law from England, can we not a'so borrow a little of the machin-
ery which already exists in India in a modified form ?

“ If I say I want to introduce this principle, I am tcld it is new to this
country, but if I want to introduce a principle, which already exists in Indis,
Iam told it is not necessary. Of course the Government \\'l):cn they want can
always find some argument or other to oppose to me. But the gist of my argu-
ment is that a trying Judge would derive very material assistance in finding out
the meanings of words, and whether they amount to an agiecment or merely a sort
of language used in courtesy or not to contradict anything said by some poweriul
person.  All these things are extremely difficult to be estimated by Judges,
and ypersons conversant with the habits and with the language of any particular
locality would be of immense use. Theiefore I remain unconvinced that the
opposition has substance.
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“ Then, Sir, as recards the question of law as to multiple trinls on same sct
of facts. I myself put it forward with considerable diffidence, but I am not
salisfied that the assurance given by the Ilon’ble the Advocate-General and
the IHon'ble the eminent ILaw Membéer are satisfactory. I do not say they
intend to mislead me; all I say is that they do not appear to be clear and
satisfactory. The' Hon'ble the Law Member says my amendment proposes a
novol departure. 1 cannot understand where a departure comes in, or wherein
the novelty exists. I am not able to follow him. The law says that a wan
canuot be tried more than once for the samo offence, or for certain oflences
for which he might have been tried under the law on the samo set of {acts.
But doubts do arise. A man is tried for dacoity or a State offence. In the fiial
for that offence no evidence has been adduced as to any agreement, becavso it
was not necessary) although it may, if the prosccution likes, strengthen its
case by proving an agreement. If dacoity is proved by the finding of property
or by the capturing of the ‘culprits on the spot, then it is wholly unnccessary
for the prosecution to adduce ecvidenco to show that these persons met and
conspired together. Suppose -these persons are tried for the dacoity and
acquitted. What my amendment says is that afterwards none of these persons,
who have been tried for the more important offence of daccity, ought to be
again tried for aimerc conspiracy to commit the offience. As the law exists,
they cannot afterwards be tried on the same facts. There are Judges who
hold the same facts to mean the same facts used in tho trial: theve are other
Judges who hold that the explession ‘same facts’ include facts which might and
ought to have been adduced by the prosecution with ordinary diligence in that
partioular trial.  But sucl’ an interpretation has been held by many Courts to
be a strange interpretation; (The same.facts I take to mean facts adduced, nof

facts which might or ought to have be?n adduced in the previous trial.

i “As the. lay now st‘anii_s a manf"mag be prosccuted for mere conspiracy.
‘Whatever bo the result, he: may afterwards be prosecuted for the principal
offence, towards which'he wa$ said to have conspired. First of all, therefore, it
will give an opportunify to the police fo try this man in one instalment for a
conspuracy, and if they failed, to try him in the next instalment for the principal .
offence or vice versd. That iS what I wish to guard against, and I am told that
the existing law is'sufficient. | I am unable to accept the view that the existing
law.is sufficient in .this matter., If the existing law is quite sufficient, what is
the harm  in ' accepting;-a surplusage ? 1 am invariably told the existing law
is sufficient.” I have :no-objection’!to my amendment being drafted and
re-drafted with the assistance of! the Hon’ble the Advocate General or the
Hon'ble: tho: Law! Mdémber.! . Therefore, if tho existing law is sufficient,
please re-dralt my amendment in“any way you like, but let mie have the pith
and su‘bstatice of it." I am sorry tosay that I am compelled to press my amend-
ment. ;0 f
' The amendment was put and negatived.

. i The Hon'ble Mr.: Vijiaraghavachariar:—“Would Ibe in |
order if I askoed you kindly to adjourn the proceedings until to-morrow? ” * *;
+ The Présiﬂéﬁ:{; :—“The Hon'ble Member would be quite in order, |
but I shall not'accept it * " ° bt '
-The Hon'ble Mr. Vijiaraghavachariar :—“I am rather tired
and have some more amendmonts to move.”

The Presidentf :— The Hon’ble Member can do just as he likes about
withdrawing his amendment or proceeding with it. We have now reached
a stage when we hope to carry the Bill and I propose to go on.”

The Hon'ble Mr. Vijiaraghavachariar :—“The next amend-
ment which stands in iy name is this :-— '

‘(a) In column 3, for the words beginning with the word “may ' and ending with the word
‘ otherwise * the words “slull not srrest withont a warrant? be substituted, and for the sccond
paragraph in the same coluinn the word “ditto * be substituted.?
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“The object of this amendimnent is to make the offence non-cognisable. It is
analogous to the amendment I have already moved, namely that all offences
should get the sanction of the Government of India. Of course tho details
may not be analogous, but the principle is, there are a number of offences
which are very heinous, and which are yet nou-cognisable. I have already
quoted one seotion, 121, the offence under which of waging war against the
King, which is punishable with death or transportation, is non-cognizable.
Now, if wo apply the same principle here, no harm can acerue to any extent
if we have regard to the fact that no harm wus contemplated by the fiamers
of the Indian Penal Code who have made an offence under scetion 121 non-
cognizable. As a matter of fact, all the State offences—I believe—are excluded
from the purview of the police. The underlying principle in all these matters
is that where sanction is needed from any authovity, the offences cannot le
made cognisable becnuse the two authorities might otherwise come into con-
flict. The underlying principle there is that, howcver heinous the offence may
be, wherever sanction is needed, the policeman is excluded from investigating
the offence and arresting persons in connection with these offences. Pursuing
that principle, Ibeg that my amendment may be accepted, namely, that
offences proposed to be constituted under this law may be made non-cognizable.
As a matter of fact this would be a greater safeguard in the working and the
administration of the new law than the sanction that is said to be" necessar
before the initiation of the prosecution for scveral offences under this Bill.
‘With these few words, I move the amendment.” .

The President :—“Do you wish to make any observations on (&)
and (¢) ? You will not have a chance of speaking on them again.”
The Hon’ble Mr. Vijiaraghavachariar :—* Yes, Sir, a word
or-two about the second part of my amendment, that
‘(t) in column 5, for the whole of the first paragraph the words “ Bailable, except

where the object of the conspiracy is aun offence punishable with death or
imprisonment for life;’ be substituted :

*“ ‘ Imprisonment for life’ I am afraid that is a mistake. I do not think
the Code provides imprisonment for life."”

The Hon'ble Sir William Vincent:—“The amendment is
perfectly right. May I explain, Sir, I only wish to say that I verified it from
the draft of the amendment which the Hon'ble Member filed, and there it is
‘ Imprisonment for life." Speaking subject to correction, I am not aware of
any offence in the Indian Penal Codo which is punishable with imprisonment
for life. I speak, as I said, subject to correction.”

The Hon’ble Mr. Vijiaraghavachariar :(—“Ihad not up to
this moment noticed it. Will you, Sir, permit me to convert it to transporta-

tion for life ?*

‘The President :—“You may not offer any remarks on the
assumption that it is changed. No change can be made now.”

The Hon'ble Mr. Vijiaraghavachariar :—“The amendment
is, that except in the ocase of conspiracies to commit very serious offences
punishable with death or deprivation of the liberty of a man for life, the
accused man may be allowed bail. Now the question of bail becomes of
importance, firstly, becausc that would be onc of the guarantees against the
abuse of the power which, as regards cognizab'e offences, naturally vests in
the police. Noy the police, in the case of hailabio offences under tho law as
it exists, are bound to accept bail if sufficient bail is offered. But inthe case
of non-bailable offences I take it, subject tc correction, that even if the

lice-believe that they can hold the manto bail, as the law is administered,

e has no power to grant bail, but the Courts alone have the power. This has
been the accepted canon of the interpretation of the words ¢ bailable * and ‘non-
bailable’ in the schedule of the Criminal Procedure Code. The whole object of
bail or no "bail depends upon the question why an accused person should be
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arrested at all.  The arrest is not a preliminary punishinent, it is not a punish-
ment for the offence which has to be proved hereafter, ar d of which the
man may or may not be convicted ; tho object of bail is entieely to sccure the
person 1n view that he may be tried and justice may be “renderod, the
sole object is to prevent him from running away. The principle 1eco~rmu,d
in the Criminal Procedure Code, as I understand it, is this, that t]m severcr the
punishment, the greater would be the temptation for the man to run away.

“Tor instance, if death or transportation for life be the punishment, the
temptation of the man if you held him to bail would be the greatest to run
away. Thereforo the higher the offence the greater is the danger of the man
running away : llence the Criminal Procedure Code draws the. line, so far as
the provision in the schedule is concerned, between the serious offences and the
non-seirious «ffences. In an lmpmrant case this principle has bo:n dweit upon
by Mr. Justice Tyabji of Bombay in a very illuminating und exhaustive
judgment whereinhe says ihat the object of the law in India is not whether
he is guilty or not ‘guilty, but’ .as to whether he will be available for justice or

nct. Thavis the principle’ he has enunciated. In giving effeet to this prin-
ciple, tae punishment provided might be taken into consideration in estimating
the risk of leaving the man at’ Iarge

“For these reasons I beg that my amendment may be accepted.”

The President :—* Does tho Hon'ble Member propose to deal with
compoundal;le offeaces ¢’

. The Hon’ble Mr. V:Jxa.ra.g'ha.va. shariar :—“I huve stated all
I have to say, Sir.]

|

; 'The Hon'ble Su- liegmald Craddock :—* Sir, this is not an
amendment that the Goyernment can aocept I have already shown in speaking
‘tathe previous amendment.hdw 1mpombla it would bo to deprive the police of
thelr power to take] cognizance of conspnaclts to commit heinous orimes, and
hgw unreasonable it would beto distinguish conspiracy fo commit an offence
from abetment of that oﬁe*lcei Slm:‘ﬂ.rly the.e is nothinyg in this new offence
which would lead us to depmt from our ordinary Jaw governing the grant of
bail. We have made conspiradies to commit minor offences non-cuvmzub eby the
police even if the offences themselves are cognizable In doing s0, we have gone
as far.as we can to meot an ob1ect1ous ‘that a'e based on thc fear. of undue
police interference; with tgc hberty of the subject. I did ‘not gather quite
whether tho Hon'blo, Member was pressing what ho said about making the
offence compoundable,~~whether he .put forward that amendment or not, As

regards compoundable ‘offcnces, as is well known, the composition of the more
serious offences is . contrary to'publio mmallty aud is also directly prohibited by
the :law. Whereas in regard to the minor offences, the one thing we desire to
guard against is the risk’ of vexntious charges ol conspiracy with a view to levy
black- mail. Although the law does permit minor offences to be compounded
when the complamant reccives some reparation, yet undoubtedly this power
of composition is often an inducement to persous to have resort to the criminal
Court merely as a means of exacting some compensation’ It is therefore
most undesirable that cumplamta of conbplrauy should he used as a means to
this end, and the fact that composition is not possible should be a discouragement
rather than an encouragement of charges of conspiracy. Lastly, as 1e"n.rfls the
other forms of conspiracy to commit 1llef=-:|.l acts or to use illegal means, inas-
much as the authorisation of the State is a preliminary condition of tho
prosecution, the question of compounding an offence with a private person
does not arise.

““¥or these rca.aons, Tam unable to accept on behalf of Government the-
amendinent.” .
“The amendment was put and negatived.

The Hon'ble Sir Reginald Craddock :—Sir, I now beg to
move that the Bill further to amend the Indian Penal Code and the Coclc of
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Criminal Procedure of 1898, as already amended, be passed. So much has
already been said both on the principle and the details of the Bill that I do not
wish at this stage to say anything further, but will 1eserve any remarks that ﬁit
remain to be made until Hon'hle Members who wish to speak have said what
they desire to say.”

The Hon’ble Sardar Daljit Singh :—“S8ir, itis with a heavy
heart that I risn to speak a few words on this measure, and it must be deeply
regretted by all that irony of circumstances should have compelled Government
to invoke the aid of the Legislature in order to strengthen their hands for the
s?lipl'easion of illegal practices aiming at the disturbance of peace and avoidance
of law.

“The present measure is intended to bring the law of conspiracy more or
less in line with the law in foroe in Eagland and in other civilised countries.
This measure when passed into law will make conspiracy itsclf the object of
which is found to be association of peop'e for the accomplishment of illegal
deeds, as a substantive offence, and 1t is high time that such counspiracies were
nipped in the bud, so to speak, instead of allowing them to develop into what
ultimately may turn out to be disastrous to public peace and tranquillity. No one,
whatever his political views may be, can oppose such a measure for the obvious
reason that ass-ciations for achievement of unlawful objects can never be
defencible, and if the law is;helpless to punish conspiracies in unlawful
deeds, it requires amendment so that its arm may be long enough to catch
them. As matters staud at pie-ent some delinquents think they can escape
because their machinations fall short of treason, but their ulterior designs
should not be permitted to mature by reason of the absence in the Statute-
book of an enaciment which cdnnot punish such conspirators. This is not
the first time that the Indian P’¢nal Code and Code of Ciiminal Procedure
have been brought before the Indian Legislature for amendment; so there can
be no matter for alarm on the part of the public. Every new thing is
alarming to the popular sentiment. Not to speak of laws or sections dealing
with political erimes, when a puvely social reform mneasure—the Age of Consent
Bill—was on the anvil the hue and ory raised against it forms a chapter in the
history of the development of political wisdom in India. It was argued that
with that measure passed into law the peace of the home would become a
thing of the past. But now the best intellect of the land regard it a souroce
of unmixed blessing to society.

“In the same way those who ave on the side of law and order regard the
present Bill a beneficent measure tq: secure tranquillity in the country. With
safeguards provided in the Bill, as amended by Select Committes, the fears
that powers given by the ainendsl law will be abused are baseless and visionary,
and I am sure all lovers of poace and order will extend to the measure their
unstinted support.’

“ With these few remarks I support the motion before the Council.”

The Hon'ble Raja Jai Chand :—Sir, I rise to support the Indian
Criminal Law Amendment Bill, or the Conspiracy Bill, as amended by the
Seleot Committee and as it is now before the Council. As much has already
been said and discussed freely, thereforo I only slightly differ with my Hon'ble
colleague, a brother soldier of mine too, sitting on my left; he wished the Bill
to bu passed at once, and I wish the Bill as now stands to be passed into law
at a possible early date.

“Before I sit I bez to congratulate the Hon’ble the Home Member in
charge of the Bill and welcome the necessary measure taken.”

. The Hon'ble Malik Umar Hayat Khan:—"8ir, I have cx-
pressed my views already on the subject which I still hold.

“ After following the debate on the: last stage, it was evident that most of
the Hon'ble Members were for this measure. “As they ropresent the bulk of
Indian population, it was considered that the minority, after knowing the
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opinion of the majority, would follow them.  Butl as this has not been the case
and a Minuto of Dissent has licen recorded, as well as some amendments moved,

.1 have chosen 1o say a word on behalf of the Muhammadans of the Punjub.

Outrages and conspiracies are not allowed by our religion, and 1 am  voicing
my co-religionists when T say that this addition in the law which strengthens
the hands of authorities will be welcomed by them. 1 hope the members who
supported the Bill will remain firm. 1 wn glad such amendments which
weakened the measure and made it less effective have not been accepted by the
Council. i

“'I'he speeches of our two 1Ton'ble old gallant men, T don’t mean old in the
matier of age, would go a Jong way to interpret the ieaning of the law, as
well as all the other debates. I ask them both to rise to the occasion and let
the Bill be passed funanimously as it will be more offective.

“1In conclusion, I accord my suppomt to the measure now belore the
Council. T am also glad to hear from the three speeches of the Punjabis, a Sikh,
a Hindu and o Mussalian, that the whole of thoe Punjab, the mother-country
of soldiers, issunanimous upon this measure. T am glad that my friend on my
right wishes the Bill to be passed soon.  There is a law that the rules can be
suspended- —so he is not really against me but for me.”

The Hon’ble Mr. Ghuznawvi : — 8ir, at the time of the introduc-
tion of this Bill I took the privilege of giving expression to my approval of the
prineiple of this Act and assuvedl Government on behalf of the Mussulmans of
Bengal, whom T have the honour to represent, of our ready support and active
co-operation in any measure Or measures which the Government might take in
stamping out anarchism and sedition’ from this land. Although some of us
are of opinion that this measure is directed not only against anarchisms, not
only against seditikon mongets, not merely against burglars and dacoits, but
also against persons who conspire to commit any criminal offence whatsover,
I cannot dissociate myself From the idea that our chief aim is to forge a
weapon to reach thoso who aro the real enemies of our country.

© “TLess than a'decade ago; this land of ours was free fram all suspicion of
sedition; from all insidious!influences of the anarchists, from all depraved
cravings of iutellectual maniacs.; But alas, unhappily a change has come for
the worse. . Burke and Mill have not been read avight. Their teachings have
created an indigestion and it has zone to prove once more the old adage that
¢ little learning is a - dangerous thing, drink deep or taste not of the Pyrean

spring.’ ¢

. “Sir, T am convinced that the ideals of a truec Fnglishman and a true
Indian are one and the same so far as this country is concerned. England’s |
mission here is not that of everlasting enthraldom and of keeping us in perpetual !
darkness and of squeezing us until there was no more to 'squecze. With a |
microscopically small exception, I think, al' Tndians are now equally convineed
as well as myself that < her mission is a much nobler one. She is hero to:
enlighten us, to uplift us, to guide us to a better goal.  And it is that infinite-
simally small exception, that. microseopically small sect of maniacs against ;
whom not only this measure alone, but if a dozen other measures were brought &
by Government, the true lovers'of our country should always be prepaved to -
support. Our object is to 1each those who c¢arry in their i:mds bombs and
revolvers which are the sure handmaids not of the restorers of their country's
liberty, but of the disturbers of their country’s tranquillity. T am sure neither
the Governmment nor any sane person objects to constitulional agitation of a -

constructive character.  But here it is the destructive elements with which we
are concerned.

_ ‘“8ir, in my speech at the time of the introduction of this Bill, T soundgd
a note  of warning against tho Bill ag it stood, lest, it might bo tuened into an
engine of oppression of the innocent.  Ilence, my appeal to the members of
the Seleet Committee was that they should find some safeguards, certain
effective safeguards, not against the use hul abuse of this new law. Iam
happy Lo say that the Bill as amended in the Seclect Committée has emerged
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in a greatly improved condition. In order to provide against misuse of
this Act, I find two new clauses have been added. The first of these pro-
vides for cases of c¢riminal conspiracy to commit offences referred to in
section 195 of the Code of Criminal Procedure of 1898, and requires the
same sanetion for prosecutions for conspiracies to commit such offences as is
required for prosecutions for the offences themselves. The second clause
provides that no Court shall take cognisance of any criminal conspiracy to
commit certain offences slgeciﬁed in section 196 of the Criminal Procedure
Code of 1898 or to commit illegal acts which are not offences or to effect legal
objects by illegal means except upon complaints made by or under the autho-
rity of the Governor General in Council, the Local Government or some officor
empowered by the Governor General in Council in that behalf. I find that it
- . olso provides that no Court shall take cognisance of criminal conspiracies to
commit non-oognisuble offences or cognisable offences punishable with less
than two yeais’ rigorous imprisonment without the direct consent in writing
of the Local Government or of a District Magistrate or u Ohief Presidency
Magistrate empowered in this behalf by the Local Government. I congratu-
late the Committee for having added these safeguards which to my mind  were
extremely essential.

“ Although haviug regard to the conditions that prevail in this country we
cannot fail to recognise the gravity of our friend the l]ion’ble Pandit Malaviya’s
objections in his note of dissent, yet how I look at it is this. That in view of
the disquieling events of recent years it is better to have an imperfect weapon
than no weapon at all. I an quite sure but for these unfortunate occurrences
which have cast a slur on the fair name of Ind, neither would this Bill have
been introduced in the ina- gural scssion of this Council at the new capital of
Delhi, nor would we almost as a body have given it our unstinted support.

“8ir, one word more and it is this. How well I remember that on the ver
eve of the opening of the enlarged Council under the Reform Scheme by Ior
iinto, all Oalcutta was startled by the news of the foul murder of Bultan
Alam who was done to death by the cruel hand of the assassin in the very
E’:oincts—*the sacred precinets of the High Court—while he was discharging

is duty. The political horizon which had hitherto been calm and serene
was suddenly overcast with denso clouds, -and the following week saw
the birth of the Press Bill which a few days later iwas enacted into Jaw.
History in this instance too, 8ir, has rapeufe['l itself. Yesterday the news
reached us that two bombs had found their way to the General Post Office at
Calcutta, and to-day we are engaged in enacting this Conspiracy Bill into law:
Bince that cold-blooded assassination of Sultan Alam,consequently one
repressive measure has been followed by a still stronger measure. With the
assumption, however, of the Viceroyalty by His Exceﬁency Lord Hardinge, the
entire policy of Government underwent a change. Repression was replaced
. by conciliation, and suspicion gave way to fullest trust and confidence. Yet
the life of that very Statesman who had inaugurated this wise and benign
policy was jeopardised the other day, and was only saved to us through the
infinite meroy of Providence. Asour spontaneous admiration is excited by
the truly noble example of courage which he displayed to the world, as
our love and intense gratitude went out to him when at the opening of this
Council he uttered those memorable words, namely, ‘I will pursue without
faltering the same policy in the future as during the.past two years, and I will
not waver a hair's El‘eadth from that course’, so must we justify the trust
which he has reposed in us when he said in the last words of that never-to-be-
forgotten speech that he was ‘inspired with confidence in the determination
of the people of India to stamp out from their midst the fungus growth of
terrorism and to restore to their beautiful motherland an untarnished record of
fame '’

'“Bir, the policy that we ought to follow is perhaps best expressed in the
old French proverb for which I can find no adequate translation—*Oignez le
vilain il vous poindra, poignez le vilatn il vous otndra.’

T therefore have no hesitation in supporting the motion.”

-
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The Hon’ble Maharaja Ranajit Sinha of Nashipur:—
“Sir, Tam not in favour of any repressive measure unless the emergencey of the
case demands it for 1 think that such & measure generally does no goold, T
am fully alive to the responsibility of my position as an clected representative
of Bengal, and T would not have signed t]hc Seleet Committee’s Report, had
I not been convinded that the measure which is now before the Council is -
not a repressive wmeasure, and would not lead to an oppression or harassment
of innocent persons.  Sir, T must say that there is o feeling of alarm in the
minds of our edugated country-men about this measure, not because that they
encourage or approve of conspiracies, but the tact is that they do not trust the
police, and they arve afraid that this measure will be a fresh engine in the hands
of the police for the harassment and oppression of innocent peisons.  With the
safeguards that have been provided in this Bill, L am sure that the chances
of abuses are very much minimised. - My friend, the Hon'ble the Law Member,
has vcr{ lucidly explained the objects with which the safeguards have heen
provided, and T hope his explanation will remove any cause of apprehension
in the minds of the publie.: * '

“8ir, I must also admit that there is also a feeling among our countrynien—
1 refer to Bengal ~that there is no necessity for such a measwe. T wn sure
that no one will deny that since the visit of Their Imperial Majesties Lo India,
there has been -ant fouthurst of genuine feolings of loyalty and contentment
throughout the length and breadth of India. At the same time, Sir, 1
cannot deny the fact that there are circumstances existing which compel
the Government to introduce this measure. Who ever drecamt that the outiage
which was committed on the day of the State Entry into Delhi could have been
possible against the representative of our august Sovereign, and specially against
a high pérsonage whose i whole-hearted ;sympathy goes forth for the good of
India, and who by his sympathetio and conciliatory administration has opened
a‘new era in the a\:drllilllétra;tit):11 of this !country. Therefore, Sir, wo cannot at
all blame the Govc‘rmnént.f_orébringingrfm-war( this measure, and I hope, and
T?am sure, that our countrymen who,ate always willing to co-operate 'with the
Government for the l'é_storzr;tifan .of law, peace and order will find that tho
nieasure will not operate against ;innocent persons, but only against persons who
are trying to do injury to the country. - '

“«With t-hésc'{ci“ 1-?6111&1'}:;-]: f'L:\IJ.I;p'Iu:uI'_'b the Bill.”
. The Hoh'blé l')[irAsa.dA.li Khan :—“ Sir, the Criminal Couspi-

racies Bill before the Yoie is, perhaps, the most important legislative measure
during the Council term this year. . It has evoked an amount of public eriticism
which cannot altogether be ignored. : The emergency of the measure is ques-
tioned, and the operation of the Bill is feared. Groundless as are the apprehen-
sions of a seetion of the Indian publie,’it must be admitted that the Bill itsell
is very comprehensive. .. It is explained away that the Bill proposes to bring the
existing law on conspiracy in the Indian Penal Code in line with the British
law. But British conditions do not. prevail in this country. With a weak
police and a system of less efficient judiciary in this country, the Bill, unless it :
includes far moro safeguards than it has now, is in some cases likely to be used
s an oppressive weapon, especially in the hands of unscrupulous persons.
However, we are deeply thankful to the Select Comumittee for the absolutely
neecessary safeguards they have introduced in the measure.  To obiain Govera-
ment sanetion in all eases of grave offences is the most imporiant safeguard.
Also, the excoulive, it is earnestly hoped, will exercise the new powers created
by the provisions of this Bill with judicious care and caution  We all recoz-
niga the need for this measure, and are resolved in our endeavours to stamp out
all manuer of disloyal eriines. Thope that inits application the Bill, when pas.ed
into law, will hring to book the real offenders, and thus ensure public pea:e.
Mahomedans, Bir, have nlways heen known for their steadlast loyalty to the
British Throne, and, as a humble representative of the Muslim community, it
is my bounden duty to support Government. T agree with the main prineiyle
of the Bill, and give it my eordial support.”
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The Hon'ble Mr. Qumrul Huda :——*Sir, when I first saw the
draft of this Bill ahout three weeks ago, I confess there arose in my mind some
misgivings as to whether there was going to be a change in tho policy of
Government, from a policy of concilintion back again to that of repression.
Tho Statement of Objects and Reasons did not altogether dispel my doubts or
cive any great satisfaction. TFor although it told us that what was sought was
merely to bring our law into a line with the English Criminal Law, I could
no:;l very well forget that what was suited to England was not always suited to
India.

“ When however we heard the speech of the Hon'ble Sir Reginald Craddock
at tho time of introducing the Bill in this Council, I at least felt a sort of relief.
The tone of the speech was conciliatory, and it removed all fears and doubts
which were created in one’s mind as to the change in the policy of Government.
ITe was submitting the Bill to the Select Committee with an open mind, and
was willing to take into consideration among others ‘the undesirable conso-
quences’ it may entail. Now wheun we vead the Report of the Select Com-
mittee on the Bill, we find thiat happily many of our expectations have been
fulfilled, and the Bill has come out of it muoch improved though I do not mean
to say that theve is no room for further improvement. Insertion of olause 5
in the Seleot Committee will prove a great check on the powers of the police,
and it will be a safeguard against hasty proceedings. The amendment in the
:;:hcdulq ensures the trial of such cases by senlor and experienoed officers in

he service.

“The Government is couvinced that the executivc anthorities are in need
of a comprehensive Act to deal with lawlessness prevalent in some parts of
the country. In spite of the fact that the Government could not disclose the
facts which led them to this conviction, we should be the last persons to
throw obstaocles in their way in giving the authorities the required power.
When they are held responsible for the dacoities and heinous crimes which
have beoome so common in recent years, it will be unfair on our part not to
arm the executives with proper weapon to deal with them.

Bl “ With these few remarks, I strongly support the Criminal Conspiracy
1 .!l I

The Hon’ble Babu Surendra Nath Banerjee:—* Sir, amid
the chorus of applause that has greeted the motion of the Hon'hle the Home
Member for the passing of this Bill, it is an unpleasant duty for me to strike a
discordant note and to oppose the Bill. I said, Sir, it is an unpleasant duty, but
I feel that it is a duty and I am quite sure that the Eaglish gentlemen who
sit round this table will not grudge me the performance of what I believe to
be my duty.

-“8ir, I thankfully admit that the Government has made conocessions, im-
ortant concessions, to public opinion. I have gratefully tendered my acknow-
edgments to the Government for the modifications and the safeguards which

they have introduced. At the same time, Sir, I feel that those modifications,
important as they are—and I have not the smallest desire to minimiso them—aro
not sufficient. 8ir, amendment after amendment has been laid before the
Council by my friend to my right and by myself, and the Government has not
seen ifs way to accept any of them. Sir, we arc here—I speak on behalf of the
elecfed representatives sent by the different Councils—we are here to voice the
opinions of our constituents when those opinions are in harmony with our own
conscientious convictions. And I say this, so far as this Bill is concerned, that
it is notin accordance with the educated sense of the Province which I have the
honour to represent. It is not in accordance with the requirements of the
situation so far as we have been able to understand those requirements. We
regard the measure, and I believe my countrymen in Bengal regard it, as
unnecessary, and it may even prove mischievous. With these convictions, Sir,
;\'héﬁ}} IB:_s{.lrbngly hold, it is recessary for me to vecord my vote of opposition
o this Bill. :

n
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“ Sir, T may be mistaken—TI hope I am—hut so long as my views have not
been shaken by the hard logie of facts, T will continue to hold that the Govern-
ment has committed an error by passing o luw of this kind. T do not fora
moment question the high motives of the Government. T am sure the Govern-
ment is animated by the loftiest intentions in the interests of peace, order and
tranquillity ; but the representatives of the people are at liberty to take an
opposite view of the situation.  Sir, there may be differences of opinion round
this table regarding the great measures of Government, but I hope theve will be
always amongst official as well as non-official members a large sense of charity,
tolerance, mutnal respect and mutual esteem. T elaimm for my attitude that it
is sincere, that it is honest, that it has been carcfully thonght out, that it deliber-
ately reflects the,sense of the great cducated community of Bengal which
I have the honour to represent in this Council. More than this T am not
prepared fo say at 'the present moment.”

i i

The Hon'ble Mr. Madha Sudan Das :—“ Sir, during the pass-
age of this Bill through thé Council there have been remarks which no doubt
go to show that in some minds there is very scrious apprehension of the police
abusing their power, and that thero is ahead very great oppression for every one
of us. :

“The law of conspiracy has been imported in this sense that, though there
was the law of conspiracy applicable only to two sections in the Penal Code, it
has now been, as it were, Incorporated as a part and parcel of the Penal Code
itself. 1t is a foreign law newly introduced, and it is natural that in & country
like India it should create some degrée of alarm. But we have another foreign
visitor amongst us;as well ; and that is the anarchist. By anarchist I do not
mean a person who commits a particular kind of offence. I have not certainly
before my mind that class of persons who have been committing heinous crimes
within the walls of a High ‘Court;in broad daylight, or people who have been
committing outrages like that; which was committed the other day at Delhi ; but
by an anarchist I'mean a perjon or a body of persons whose object is to set
aside law, to introduce disorder into society. And law may be set aside under
many circumstances; outrages might be committed, not only against tho State,
not only against officials, but against private individuals as well.  We have had
instances of crimes of the most atrocious nature, of a nature which were un-
knownin India. :° 77 ¢ ¢ ’

. ¢8ir, I cannot overlook- the_ fact that India is a country where crimes
of this nature, ie.,.taking "away. the life of a man was considered a serious
_thing. Indians have such a love of life, such a respect for the lives of the others
that India is the country which first producel vegetarians. India is the
country which has producedl Buddhists. That is the country where we have !
now amongst us -men who really seem to think that they are performing
patriotic acts if 'they indulge’ in murders and assassinations of the most
atrocious kind. 'We have had instances of dacoities, to which reference has -
been made in this Council, in East Bengal, and I happen to have some figures’
with me which I found the other day in the columns of a mnewspaper—I think -
the Pioneer I find that in 1906, there were 155 dacoities agaiust 26 convictions; ~
in 1907, 131 dacoities against ‘19 convictions, in 1908, 166 dacoitics against 26 *
convictions, in 1909, 160 dacoities against 18 convictions, in 1910, 179 dazoities .
against 24 convictions, in 1911, 181 dacoities against 19 convictions. At a
glance at these figures one sces that, while the number of crimesis increasing, the |
percentage of convietion is on the deeline; and il has been said also in this cham-
ger that there is a want of detective skill on the part of the police. Whether it
be want of detactive skill or it be want of some other power, aud whether
the absence of that power be in the hands of the police orin the hands .
of “thoso who are responsible for the alministration of the country, the
fact stares us in the face that atrocious crimes of this nature which involve
loss of property, life and limb’ to innocent people, are comwmitted without -
the offenders being brought to justice. Certainly those who are responsible
for the administration of the country have not been able to answer this
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question ‘ What shall we do under tho circumstances?’ I fully sharve the
feeling of shame which my Hon'ble friend Babu Surendra Nath Banerjce
said he has when he hears of these things ; but then I ask myself, have I heen
able to help Government or those responsible for the administration of tho
country, to get rid of these poople, though these outrages sre committed against
my own countrymen, my kith and kin. What have I done ® That is really
the thing. Twbd facts stand out prominently beforo us They ave that the
Government has failed to do anything ; the people have failed to do anything;
to get at these criminals. Wo don't know where they are and counsequent
the time is come if they are mot to he found in the broad daylight, if they
hide themselves in dons. in seoret places, something must be done to get at them,
an the Conspiracy Bill is nothing hut this. If we can’t get hold of these men
when they bhave committed overt acts, let us try if we can reach them when
they are hatching their plots. Now, for instance, takinz an analogy from
plague, it is really » cass like this: if we can’t get hold of the rat when
he comes eut of his holo and tries to go about the house and spread infec-
tion, let us try to enter the ho'e and kill him there if we can. Well,
whether this will sncceed or not it is very difficult to say, but certainly I felt
that I should not be justified (when I cannot do anything to stamp out
this evil from my country) in opposing Government when those people
who are responsible for the administration of the country say this is a measure
they want to give a trial. I am not a lover of policemen. I have had
Eelsonal experience, personal attention not of a very enduring character [rom
oth the policemen and the anarchist. The policeman tried to rob me of my
character; the anarchist sent me a threatening letter sayingif I did not
withdraw certain remarks, which I had inade in the Council chamber, my
life was not mine. Well, between these two, it did not take me long to decide
which was the better. We have two evils amongst us. The policeman may be
an evil, but he is a neceszary eril. A policeman’s position reminds me of a
nursery Jesson, A child had a running nose and he complained to his iother
‘Mamma, why has God given me a nose, that nose troubles me very often,’
and the mamma said * Well, if you had not a nose you could not breathe.’
Well, a policeman is a necessary evil in that sense. I have no doubtina
few minutes more this Bill will he passed. Government undertakes the
respousihility to make the hest use of this Bill, to stamp ont the new state of
things, the new criminal developments which have made their appearauce in
the ocountry. In the meantime, I make an appeal to my countrymen
both inside this chamber and outside this chamLer to lift up the finger of scorn
against this class of people. A finger of scornis very powerful. The soldier
who will walk up to the mouth of a caunon which c¢mits red hot balls from
it boldly and courageously will shrink before the flager of scorn in society.
Isay let society raise up its finger of scorn, or if I may use such an expres-
sion the kick of scorn against these mew until they feel that there is a kick which

is as heavy as'the kick of a sixteen-hand high waler.”

The - Hon'ble Maharaja Manindra Chandra Nandi of
Kasim Bazar :—“Sir, at this flimr.- of the day every body is anxious to go
home, and 1 do not like to make a speech. The Bill is intended for the peace
of the country. It was introduced by the Hon’ble tho Home Member, and
passed through the Select Committee, and has heeu diseussed in this Council.
I beg to support it.”

The Hon’ble Mr. Vijiaraghavachariar:— Sir, it is now
nearly half past six o'clock. I do not think it will be possible for me oare-
fully to scrutinize the whole of this measure, having regard to its policy, the

lan of action adopted, the time chosen for its enactinent, or, the provisions of
the Bill to carry out the intentions of Government. T confess that if I was
unconvinced on the day the Bill was introduced into this Council, I remain
more unconvinced still to-day because of what has slnce happened. While
the interval has revealed to me certain aspects of the whole situation, the
Home Department does not yet give me the information that I have long been
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sceking and secking in vain. Ihaveasked for information on two points on which
this Bill‘as mentioned in the Statement of Objects and Reasons is made torest ;
these two points being the alleged existence of dangerous conspiracics and
modern conditions. On a former occasion, I had to allude to the fact thal my
request had not been complied with, and while making no complaint, I had
to lament the fact to show why I was absolutely in ignorance as o any
evidence on which it may have been found necessary for Government
to launch this Bill all on a sudden, like a bolt from the bluo. Subsequently
I have been favoured with a reply, dated 11th instant which is as follows :—

“In reply to your request of the lst instant, for papers relating to the existence of
dangerons conspiracies and the insufliciency of the existing law on the subjeet ol conspiracies
to meet them 1 am directed to inform you that in the light of the statement, already made by
the Hon'lle the Home Member in the Legislative Council on the 5th March, the production of
the papers is not contémplated.” -

*“This is the reply that has been since vouchsafed to me. It is thus very
clear that for any and evéry information I may desire, I am to look to the
speech made by the Hon’ble the Home Member when the Bill was introduced.
What nre the grounds on which this Bill has been launched and is being

;- hurried t-hroug:l‘l *" And why isthere a departure from the usual rule adopted

throughout the civilised world in enacting legislative measures and adopted in
this Council also hitherto and even before the Indian Council's Act was passed
in 18617 I have in vain looked for light and guidance upon this matter in
Council in the speeches of the Hon’ble the Home Member, .the Hon'ble the
Advocate-General, the Hon'ble the Law Member and the othe: members who
have supported the Home Member.: I must say there has been absolutely
no indication towards any such information. We. have been:favoured with no

' shadow rof a reason for adopting an exceptional measure and so exceptional a

procedure. - Thereiwas no leave asked to introduce this Bill, but.there is a .
special yule: which disperises with this provision. That was adopted, the Bill

" was published 'in the Gazettelof Indimjand the first thing the Council knew

»

about it was, when 1t§wa§ introduced and referred to Select Committee. It is

remarkable that a’serie§ of infirmities have adhered to the proceedings through- :
out' adopted by Gdveriiment jn reference to this Bill. No reason has been
shown why it has been’so.. -I-néxt ask, I have asked again and again, what are '
the ciicumstances under which the existing law has been stated to be inadequate
for'the purposo- of .putting down and ;punishing any crime ? There have been |
abundant speeches both by officials'and non-officials, but absolutely no light -
has been thrown upon that subject ; let us take the case of dacoities committed °
in Bengal. = It is'a Well known fact that we cannot punish people under the : -
existing! law for 'mere -conspiracy,' but facts showing the existence of conspi- .
racy could-be proved under the -law’ for the purpose of proving the crime. :
Have we then any statément, much less, evidence that if this proposed law
had beén already in”the Statute-book, such conspiracies as were alleged .
in the tiials of the principal offences, cduld bave been proved and punished ?
I wonder that statements are so very tz&asil{r made that trials for thése dacoities
failed because of the. 'gap in the.law. We have got statistics as to acquittals -
and convictions. ; If levidénce ras to. the existence of any conspiracies do not _
satisfy the Courts;, presumably these dacoities were due to special conspiracies *
and -organisations’ ‘which® the law was unable to reach. I fail to see how then *
the new law can manage to reach these subtle conspiracies and make a portion
of the transaction penal. T use the word ¢transactions’in a legal sense,
meaning the whole set; of circumstances which can be proved in order to
prove the crime. That is how Sir J. Stephen defines it. How by making
a portion of the:transaction criminal and punishable, the hands of Govern-
ment - will.be strengthened and lengthened so as to reach these dacoits,
I fail to.see.. On.this aspect of the question, all the speeches on the .
official side have been absolutely silent. The next point I wish to urge is
with regard to the proyisions embodied in the Bill. How will they enalle
criminal trials to be far more successful than they have been ? I respectfully
submit that it js absolutely -impossible to prove conspiracies by any evidence
other than that of accomplices and by confessions. This is an important matter
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that ought not to be lost sight of. It is in the highest degree unlikely that
the conspirators will be men who will be willing to join for the purpose of
hatching conspiracies with the knowledge and in the presence of persons whore
evidence will Ee aocepted as that of disinterested witnesses, as unimpeachable
testimony. The only way in which the powers of the police could Le said as
having been strengthened is the facility this law creates for catching hold of
seople and make them confess as conspirators. The evidence of accomplices is
a technieal thivg ; tho evidence of accomplices arises where people are placed
in the dock. To one of them at any rate pardon for his crime is tendered ; he
is then called upon to give evidence against his fellow criminals. Before you
get at him to secure his evidence, you must manage to get a confession
from him. I have the highest authority to warrant me in saying that confes-
sions can be of no use whatever when taken apart from the machinery existing
in the countiy for the detection of crime. That is what I mean when I say
that this law is demoralizing ; it would be impotent, even more impotent than
the Jaw now existing, and which the other side has declared to be futile. I do
think it would be impotent. If itis inany degree to be made potent at all, if
it is to bo made any wise useful, the policeman must manufacture confessions
and induce people to give evidence against their accomplices. This is the
most demoralizing part of the law. Therelore we say, far from being a
hand-maid in the hands of Government to punish offenders, it would be a kind
of inducement to the police to manufacture counfcssions as best they may,

** “Then I fail to understand why o little amendment of mine that offences
should be made compoundable has heen omitted. As the Bill now stands, any
and every conspiraoy is non-compoundable. I made o little suggestion that the
word ‘not’ before the -word ‘compoundable’ might be omitted as regards
certain offences. In the Indian Penal Code, there ave, I believe, some t:l:ﬁrty
offences which are made compoundable, By compoundable itis meant, ns
Hon'ble Members know, that persons who are injured by the offences have
the power, under the law, of making a compromise with the accused person, and
thereupon Courts let the latter go. That is what is called ¢ compoundable,’ and
a number of offences, amounting to between twenty-five and thirty, are com-
poundable under the Indian Penal Oode. I am not now in a position to say
what offences under special or local laws are compoundable. Confining myself
to the Indian Penal Sode, I fail to sec why, in the case of conspiracies to
commit compoundable offences no offences should be made compoundable.
Let me take an ordinary instance, that of an editor and a sub-editor. Let us
assume that they agree to criminally defame a man in their paper. This
will be an agreement to commit an offence. "When thoy carry it out, they
may be prosecuted. But the offenco of defamation is compoundable. So
if they complete the offence they are allowed to compound it, but if
they stop with agreement, the law says it is not compoundable. I am
absolutely unable to reconcile myself to the principles of such pro-
visions. Why it is quite an indicement to conspirators to go on and
to complete the offence, for the law says to them, ¢ Do not stoaj at conspiracies
as regards offences which are compoundable. If you stop there you cannot
compound, ' but finish the crime and you will be able to compound it." 8o
I am -astonished that that little amendment of mine was not accepted by
the other side. Take again the case of hurt. Supposing a man actually
hurts me, I have the power to forgive him, I have the power to compound
the offence, but not the offence of conspiracy to commit it for—

The President :—“1 am sorry to interrupt the Hon’ble Member, but
ho is really dealing all over again with sub-section 8, or rather the heading
in the amendment No. 39, which hie moved some time ago. This was 1'ullﬁ
discussed and ut any rate, fully answered. He can deal with the whole Bi
and the principle involved in the Bill, but he is not entitled to go back and
re-discuss the whole of that amendment.

The Hon'ble Mr Vijiaraghavachariar :—* Very well, Sir, bug

ermit me to say that the Bill does not carry oul the stated intentions of the
Eo?ernmeut. I was only going to say that the Bill does not carry out the
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1"“,' wsed inlentions of  Government.  On the whole, therclore, taking tho pro-
visions ¢f ihe Bill as they are, they are most lmaf‘l\lf‘\ull& aned most caleulated
1o (h‘nmmhsu the police, bee anse they give them power to interfere in matters
where it is iapossibile to get anything .|l\0 real evidence, and thero would be no
other way to biing to licht sue I erimes exee pt by t\imtm" confessions and
making people w ho confess accomplices and witnesses againsl theselves
and {heir ]L]IO‘.\ criminals,

“Then as wmnda safeguards, permit me, Sir, o call aftention to the lael
that there is a rhstmchon introduced between coguisable and non-cognisable
offcuces Jor this parpose.  Now it is well-kuown that in the case of cognisable
offences the police have pow or to investigate of their own accord.  1In ihe cise
of nou-coguisable offences, after once 111(, Magistrafe {akes coguisance of such
offences, tht‘ police then have power to ]}l\L‘sU“‘de‘ them w hvu authorized hy
Magistrates who have mdmanl) 10 means of investigating non-cognisable
offences except h} the mnploym(,n{ of the 10‘1(L Therefore, the distinelion
between non-cognisable and cognisable offences is this, thai the policeman can
without .mllmuiy investigate cognisable offences, but in'the case of non-cog-
nisable offences hm needs tllc 'l.lithm ity of a Maﬂ'htmi{, to investigate 1hem
Practically, llwr(fum all these offences will e in the hands 01" the police.
It can be more easily imagined than it is necessary Lor me to deseribe what
would be the effcet of increasing so enormously both the degree of power and
the volume of 110\101 in the. hfuuls of our polico.

“Then theie are a few .arguments placed hefore us as regards the policy
and necessity for this law, and theie aie three or four catechwords fieely used
such as, modern (.Oudltlons and dangerous conspiracies, the gap argument, the
imperfection argmihent and tl;(- innocence argument and so foith.  As regards
this gap argument;} T haye already disposed of this matter long ago. Therefore
I'do not think it 1iecessary 15:0 Yepeat iny ar cument that it was not a gap, that
it:was intended byithe framers of the erquw.l Indian Penal Code to Lo what
it:was. On that day I Yelied hipon my memory as to o particular passage in
Jrhe Macaulay. Cnmminslon Wh{ic 1 T said ; jwas the language of Macaulay. I have

since found the pasSage a.ud I {beg pcrmtsmon to read it. The passage runs
'thuv )

; ‘State crimes and espec Jally tha most heivous nnd formidable State crimes have this
peculiarity, that if they 'me succccsfu]ly cmmmtted the criminal is alinosh always secure from
punishment. The murderer is in g‘t‘cater ds mﬂu after his vielim 1s d’spdtchecl than before,
The thief is in greater danﬂ‘e1 after the purse is tuken than hefore. DBut the rcbél is out of
danger_as soon as ho has snhverted the Government. 8o the Penal Law is impotent against a
successtul reliel, it is éonse quentl_!,r noccss avy that it should bo inade strong and sharp against
the first ].]L‘"ll][]ll!""a of rebellion, against treasonable designs which have been carried no further
than plots and preparation. « “ o bave therefore uot thought it cxpedient to leave such plots
and preparations to the, ordinary -law of abetment, That law ie framed on principles which,
though tha f( appear to us to lm quite sountl a3 respeets the]great majority of offences, would
be :lmp]ﬂu able here.” -

“his is quoted | wﬂ,h approval,: T Dbelieve, by Stokes in the lnepamtlml
of his Anglo-Tndian Code, and my rewfrks based upon this proposition are
that it is 1uJo"'nl'-.e[l by the Macanlay Counnission that the principles of the
ordinary law, viz., that wo should begin with abetment and not go further than
that, are ammd mdumul but tlmt in the case of State offences we want,
for the reasons stated in tl)lc passuge, to. geb hold of the offenders at an t‘tu']lm‘
stage, and hence we maiﬂ., n departure from the principles which are accepted
by the Commission as sound as regards the ordinary law. They make a
departure in the case of State offences, and T submit very respectfully that the
refusal of the Macaulay Conunission to introduce a fw'ther law of conspiracy
was intentional, deliberate, and mature.. These high principles enunciated by
the Macaulay Commission were accepted by this Couneil, after the Mutiny,
nwder most provoking conditions.

“Then we arve told that Siv James Pitzjames Stephen charvacterised the
Indian eviminal law as impericet in the sense that it did wof contain the

Buglish law of vunspu.u vomore fully, 1t s a Laet that he says wo, but when
does he suy that 7 Ie says it 10 years alter he left India. T believe he lefé
Ludia in 1873 T am not quite sure, he did not stay here the [ull 5 years,
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About 1873, he left India and he published his History of the Criminal Law of
England in 1883. It is there this passage for the first time occurs. I am
therefore entitled to ask the question, as he was the Law Member of this
Counoil and as he was a very powerful member too, what effect did he give to
this view of his that the criminal law of India was imperfect as regards the
conspiracies ?  Did he try to give effect to that opinion of his which he subse-
quently mentioned in his History of the Criminal Law ? If he did not, I am
entitled to say that the idea did not coccur to him while he remaiued in India, and
while he had in his mind the conditions of India most fresh Further let me add
that the conspiracy law under section 121A was introduced by him, and he says
in one of the passages, I think in the spcech in this Council, that he was person-
ally responsible for it. So that while he was in India, he introduced this con-
spiracy law, namely 121A. It could not be therefore that he had no opportunity
" to think of this imperfeotion in the criminal law. He had an opportunity ; he
had dealt with a particular branch of the conspiracy law, namely as regards
State offences, aud yet he did nottry to introduce the additional conspiracy
law from the English law, either in toto or modified so as to suit the ciroum-
stances of this country. Therefore, in the light ol these remarks his statement
10 years later that the Indian law is imperfect in this matter is not entitled to
agreat deal of weight. If, on the other hand, it be maintained that he tried
and did not sucoeed, still it strengthens my argument. It means that his
colleagues aud the Government of the day did not agree with him that the
oriminal law was imperfeot in the sense in which he said it was. Therefore it
is immaterial to me which view we have to take. Either he held this opinion
while he wasin India, but was unable to give effect to it ; or the opinion which
be formed, he formed much Jater, namely about 10 years later. That is the
imperfection argument.

¢ The statement of Sir James Fitzjames Stephen in these circumstances
that this law is imperfect is not entitled to that weight which it would have
if he had not come to India, if he had not the resources, lpowers and. opportuni-
ties to make the law all that he desired it to be. I shall have to speak with
historic freedom if I say that in matteis of criminal law, I should ask respon-
sible members of Government and non-official members not to take Bir James
Fitzjames Stephen as a very great authority. Bir Frederick Pollock, speaking
of his achievements in India, said that his notions were rough aud not exactl
in accordance with English ideas. I quote from memory, that Bir FrederioK
Pollock characterised the ideas of Sir James Fitzjames Stephen in relation to
India as rough and not quite in accordance with English views. Therefore
Iam anﬁtlei to say that Sir James Fitzjames Stephen ought not to be
almge_spted as quite as an authority in matters relating to criminal law affecting

ndia. '

“ The argument based on innocence is made much of by the Hon'ble
the Home Member and he complimented me by saying that I was a law-
abiding member. All that I say is that I cannot understand how this serves
him as an argument. May I ask why England has alone in the world
secured the most extraordinary network of conditions and guarantees for its
liberty ? Why has it the Habeas Corpus Act, while it is not given to us? I
need not argue the point further; it is a superstition to say that innocence
and. freedom from oppression are synonymous. If “Englishmen need safe-
guards, wuch more do we need safeguards. Englishmen very wisely found
and proved to the world, that it is not enough to have good laws, but that
you must have guarantees that those laws are not abused by those entrusted
with their administration. And of all people in the world, Englishmen should
be the last to say that innocence and immunity from arrest and trial on false
charges of offences are in any way ocorrelated. I hope I shall not be mis-
understood if I quote an instance. {do it for the best of purposes and from
the' best of motives. How did the English throughout this country act when
the Ilbert Bill was introduced? From a High Court Judge downwards they
OEgose(l “it, and to my mind rightly opposed it according to their own ideas
about us. If the arﬁ:li:ment of innocence is to prevail, everyone of them was

wrong. From the High Court Judge downwards they objected to being tried
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by the most enlightened Indiau District Magistrates.  Suppose 1 asked them
*arc you all going to be offenders?  Why are you afraid of the most enlighten-
ed Indian District Magistrates?” What would be the answer given by
Bnglishmen who started that agitation? That agitation, Sir, was quile a
storm, a sublime storm, how do you account for such an agitation?  Will
anybody give me a satisfactory answer why the innocence argument fails when
it is applied to the principles of that agitation?

“All that 1 humbly submit is that the innocence argument as it applies
to us, Indians, is carried too far. I repeat, ib is o mistake and it is a very
scrious mistake {o'say that bécause a man is innocent, thercfore he should not
be atraid of bad laws and of the abuse of laws.

*“The next argument, Sir,.is what I wmay venlure to call the company
arguient.  The How'ble the Home Member is jubilant over the degree
of support he has. got in this Council in connection with this measure.  Iere
again | tread upon dangerous ground, and I hope 1 shall not be called to
account by my How'ble non-official colleagues. 1 will allude here to one
or two facts. This'company argument is an extremely vulnerable argument.
Inthe first place, the Legislative Couneil is so econstructed that Government is
eternally bound to have its majority. No doubt, over and above the ordinary
majority it is expected to command, there is a great deal of support forthcoming
to this Bill, but [ decline to associate this additional support with the real
necessity for this Bill itself. . Perhaps I would be justified, I think, if I allude

. to an important principle that, exists in England, of which Lord Erskine was

ostentatiously proud. In iatlers of treason the English law prohibits too
prompt trials. And Lord Erskine rightly makes much of it, in;that it is a product
of the English constitution and it is due to the genius of the administration of
justice in England,:that when a man :commits an offence against the reigning
sou'\mreign,' commits treason, the law prohibits his trial promptly. ‘Why is it?
Because it is' well known that)human nature being human _ nature everywhero
that impartial administfation} of, justice, that careful weighing of evidence,
that!fréedom from jprejudice swhich are necessary for finding out legal guilt
would not exist if people are itri'tf,id while the feeling is very great, ‘because of
t]fp fact that a serious outrage offending the whole nation has been committed.
Exactly the same thing has happened’ Here, and reversing the great English
coustitutional” principle: that.is exactly the reason why this Bill has been
sprung upon this country - and - why the Government will not wait for the
circulation of the Bill and for the opinions of the country usually sought and
obtainod.:: Now this has been laken: advantage of, the fact that the country
feels very warmly, rightly ; and the national outburst of grief and loyalty is so
very greab still this opportunity “has been skillully chosen suddenly to spring
this Bill upon us. No other explanation has been vouchsafed, and T have no
other explanation to detect except this. But if this Bill had been brought
one year carlier or one year hence, I console myself, I flatter myself, that the
degree of support which the Ion’ble theeHome Member would have obtained,
would not be what it is now. ; Why, look at the S{)GGG]ICS made ou the day the
Bill was introduced, and look at the specches made now. Itis very clear as T
said a little while ago, that there is. a genuine feeling on the part of my non-
official colleagues that, on aceount of this outrage, they are bound to co-operate
with Government in this matter. © The argument, Sir, would have done hounour
to the wrgument which Mark Twain introduces so comically.

“This looks exactly like it.  Hon'ble Members—some of them —saw the
outrage commitied, others have heard of it : hence they say we all must support
the Bill.  There is no more connection between this Bill and the outrage than
there is between Mark Twain’s sceing the cave, and the truth of the story of
the Seven Sleepers.  ‘Lherefore 1 respectfully submit this isnot an opportunity
that ought to have been taken advantage ol for this legislation. 1t is fraught
with danger and most juischievous in its scope and  nature.  This opportunity
should not have been chosen by Govermment for flinging upon us such a  Bill,
And hence the support. This suppoit L do not at all envy the Hon’ble the Home
Member in having secured under these circumstances. It is said dacoities take
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place, political dacoities. T am willing to raisethe level of my imagination, and I
ask the Hon'ble Members to 1y with me for a while. What will' be the next
law, may I know? What will be the next law to arm the Government to sup-
»ress crime ? Imagination fails me.  Nothing is left—-absolutely nothing. But
1t strikes me this is not at allan argument that ought to have been seriously
advancel in the way it has been advancel, namely, to connect it with an
outrage for which everybo:dy is most sorry. There ave people, Sir, throughout
the country who are most distressed now on aceount of the deplorable outrage,
but it is my duty once for all to warn Government aud Englishmen not to bhe
misled by profuse lamentations in this connection. Itis an unnatural and
unholy thing  Pure and real feeling of loyalty exists in a subdued manner,
and it would show ifself in a natural manner rather than in profuse statements
of joy or grief in and out of scason. It is on these ocensions that the best of
. Governments become nervous. I warn Englishmen from being deceived by
these profuse statements. I respectfully submit that the Hon’ble the Home
Member—you will pardon me the allusion—is occupying exactly the position
which the ancient King of DBritain? XKing Lear occupied. I have no
other way of describing his position now. He will forgive me if Isay I
occupy the position of the King's last child. It is my duty to warn the
Hon'%le the Home Member not to be misied by things of this kind. I beg
leave to state that this is not the way in which ovimes in India ought to be
or can be put down. The other day the Hon'ble the Home Member was
very angry with the Hon’ble Mr. Banerjee when he alluded to a policy of
distrust I have to allude to it. I will not call it a polioy of distrust: I will
call it a policy of weakness and want of true statesmanship. I will call it a
policy of bad statesmanship. How do you administer the Arms Act, and the
rules under the Arms Act? Our scoundrels have arms: our good men have no
arms. Administer the rules in such a way that the scoundrels have no arms.
Arm the villagers, and dacoities will cease in India. Awrm the villagers,
selected men, and trust them. Send your sepoys to the village and taking the
best of the villagers, arm them and drill them, and see whether dacoities do not
oease ‘the next day. You may add law after law to the Statute-book but the
dacoities will not disappear. That is my view. What is the answer given?
‘What answer can tho Government give? How do they explain this phenom-
enon in the administering of the law in such a way that the poor helpless

ople have no means of defending themselves while, whether vid the Persian

ulf or somehow, the daocoits and other criminals manage to get and provide
themselves with the best arms. But the law-abiding, peace-loving people
cannot. The obvious remedy is not to trust and arm the Police the more—a
most futile act—but to place more and more reliance on the people themselves.
I cannot bless the Arms Act.”

The President.—* I think if the Hon’'ble Member would endeavour
to confine himself to the Bill before the Council, and not discuss the Arms Act,
we might possibly be able to adjourn at a reasonable hour.”

The Hon'ble Mr. Vijiaragharachariar :(—“It was only by
wz;y of illustration, Bir. I may be a little irrelevant but I crave your
indulgence. I bow to the ruling of the Chair, but I ask him to allow
me at this very late hour—not in the metaphorical sense—in the
literal sense—to say that the remedies adopted- to suppress orime in
India are totally different from the remedies that have been adopted
from time to time in Europe and all other advanced countries. I cannot
but lament over the situation on the whole. It is sad indeed that
only one or two are obliged to oppose this Bill, and the Hon’ble Mr. Surendra
Nath Banerjee has well expressed it when he said that our conduct is inspired
by nothing unworthy. I for my part do not stand here simply as a representa-
tive of the masses or the plebians. I am not simply for them, but I am of
them, and therefore in stating my views in opposition to the Bill, I have
regard to what I believe to be the well-being of the people, especially the lower
Orﬁers who can ill afford to take care of themselves. Just at this moment, Bir,
when Indian thinkers and leaders are endeavouring to lift up the lower
orders—the ill-born, the ill-fed and the ill-clad—to a higher fevel, social,
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economic and if possible, political, just at this very time, a Jaw like this is
suddenly passed and added to the permanent Statute-book.  Does the Govern-
ment really believe that it is possible for Tndinn leaders and thinkers to
co-operate with Government in the administration of laws of this kind, which
though not in fact due to suspicion, are capable of heing construed as arising
from a policy of distrust and suspicion, passed as they are without taking the
country into confidence P Tn this ]Jartuul.n case it has Deen said that
Government does it to protect the people. Not one Hon’ble Member on the
other side -not one official Member on the other side—has told us that any

suggestion came from thoe sufferers throughout the length and breadth of India
to say that they wantoed suel’a law. Not one sufferer has ever asked Govern-
ment to protect them ]’]Y severer laws thun exist now. It is a remarkable
silence pervading ‘the whole of the speeches made on the official side. There
is no evidence that there is any demand for this law from the people. There

can be none. Gévernment stlll is always thinking for us—never thiuking
“11.11 us. + :

t

“The whole'of the t]unl\mr- 1s done for us.  In this thinking no assistance
from the public has been sought. Sir, 1 very respectfully submit that 1 am
unable {o join in the congratulations bestowed so freely and so profusely upon
the Government on this occasion. 8ir, in justice to everything I hold dear
and sacred, in justice to my countrymen, to my Sovereign and to Englishmen,
T must say ‘that T think that this measure is the outcomo of a very shor tsizhted
policy, more calculated further to embarrass than to meet the position. I
venture to say that it is not at all designed the better to slrengthen Govern-
ment as they fondly' imagine. It wouhl emasculate tho thinkeis and leaders
of India who would w1[lmvly co-operate with Governmentin ruling this Empire.
I remember a short ‘sentence by ‘the Hon'ble the Home Member in reply to
the Hon’ple Mr.: Surcndmna}lh Banerjee that the Government takes the risk
of working this{law.: Such words &vould never have been uttered in former
days. Such a sertencd would never have been uttered by a Bentinck or
Canning, a Ma.léohn for - Mum'o a Macaulay or Peacock that Governmont
Wwould fake the risk, that Goyernment will take care of themselves and that -
we had better mind our own business: Such a spirit is absolutely incousistent
with the spirit of tho makcxs of the British Indian Empire.

, “Now I have onTy one or two remml\‘i more to imake and I shall have done. ;
]t ]ms been said that this la.w 15 in several vespects Detter ‘than the Bnglish |
law. I beg 'leave to. differ.’ I continue to adhere Lo my n]m‘tlon that it g(‘esl
Turther {han the Lnfrhqh law, “hlle it.has not all its safeguards * As T said |l
the other day, in, I.‘.nﬂ"and emplo;eu and  workmen have proteeted ﬂlunacl\uﬂ
from the npeluhou of thlq branch of the conspiracy law by . a q:e,cml Statute. !
Tt has been said very ()utentahouc]y that rumantees are provided in that there !
c, the provision as to overt acts which the Tne'ish law does not passess That | ‘
is ‘not exactly accuwrate. As i said the Inglish conspiracy law is not 'a.
statutory law: it is a law of which I may say hiicfly that Judges are at once:
legislators and arlnnn_utmtms Oune gul.ut_u ale in the :uhmn:‘:tmtlon*
of the J,nghsh Caw, is |]m—H|1L thoueh in a conspiracy an unlanful;
agreement ‘s of it e'f a cufficient overt act yet in a prorecution for con-, '-.
gphacy, unle s there -is direct proof of an wnlawful ac cement, the enr!vnce‘
nmst in order to establih the agreement show an overt act done in -
suonee of the al’ecel agreament  Tord Te'shinry alls *the evic Iwn ‘¢ of sue h
an act is always Cesirable even though it i. not lew: lly necewsary.” What i< the |
poad of this boast then that we h.w(, intro luce U pecial salerraar s which tllc
Eneli-b law doos not pose 1 The English common law is scatfered over a lot
of rhm"' Ilow doe: the Lnglish law sland?  Where fhere is no direet
ev uluu-o of an amreement of a conspiracy an overd acl is in all cauees necesary |
in [n'u,tuc, say thi: pt'\rhc(‘ protects the Fnglish people far hetter than
our law as to mw\r'i, act: would  Lovd Halshury say« that in all cases where it
iw not even legnl'y necessary an'overt act is necessary.  That is how the con--
spiracy law is administered in Ingland.  Will our Judges and Magistrates
administer it in the sane spirit ? I therefore join issue \'.th the Ion'ble the

-
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Home Member and his supporters in the statemeunt that our law is bettor
than the English law. Itis not better but much worse. It is very compre-
hensive. It has not the same guaranteos, and it is capable of Dbeing abusud,
to an extent unknown and such as cannot be imagined in England. - Sir, how
many minutes more may I speak to-day ?”

The President:—“1I leave it to the Hon'ble Member's good
feeling.”

The Hon’ble Mr. Vijiaraghavachariar :—“It is my duty to
ohey the recommendation of the Chair, I shall obey it and will conclude with
these few remarks. I do not want to trespass on the time of the Council and
the Chair any further. Sir, it strikes me that this Bill is exceelingly mis-
chievous in ' its origin, in its development and in its passage throughout and in
its'present final form aund soope. The policy of the law, I amn sorry to say,
having regard to the existing circunstances of the country, is a mischievous
policy, and the plan of action adopted in carrying it through is a dangerous
precedent. It is unlike the method followed by the Hon'ble Member
entrusted with the Company Law. How did he bchave. when certain objec-
tions came to him at the last moment—objections which he svid were unreason-.
able? With fresher English instincts —I blame none or only the climate of
this country—with less sun-hurnt English instinets, we find that even when
objeotions are declared to be unreasonable he said ‘Let us give those
fellows a chance though’ I dou’t understand why the Hon'ble the Home
Member did not adopt a similar attitude regarding this Bill.

“Bir, where I have no power fruitfully to criticise, give me the power to
lament, to be in distress, to Y)e in grief. 1 therefore repeat my analogy; my
Erief is like that of the divine child Cordelia. I hope like her and I "pray-like

or-that the Hon'ble the Home Member and tliose who support him and

“share his joy at present will not be involved along with the people of the
country in one common ruin upon the administration of this law.”

The Hon'ble Sir Reginald Craddock :— Sir, I feel that I
have the majority of the Council with me in cutting short any remarks that I
might bave intended to make on the merits of this measure. It was
examined in Select Committee ; and suggestions have beon thrown out that
the Members of the Se'ect Committee agreed to the Report under some
misapprehension  The best answer to this is that a Minute of Dissent
was written by the Hon'ble Pandit Madan Mohan Malaviya If there
was any misapprehension, it was not shared by him, andif any mem-
bers wanted to join him in that dissent, they were at perfeot liberty
to doso. Thevefore I feel there can in nosense whatever hnve been any mis-
apprehension about the support that they gave either in Select Commniitteo or in
their speeches this evening There have been two opponents only, I might say,
“to the Bi!l, and they have opposal it with a pertinacity worthy of a batter
cause It has b:en urgel that there was no neccssity for it, that it was ineffec-
tual, and finally that it would act as an engine of oppression. That last is the
only objection that reqnires o snecial answer at this late staze I feel certain
that the majority of this Council are satisGed that the safeguarls that have
been intro luced will prevent the Bill being in any sense an engine of oppres-
sion. What safegu.rds do the opponents of this Bill want? Do they want safe-
guarids which may be safeguards to prevent innocent people being harassed P
or do they want sifegnards by which guilty peop'e may ﬁm\ loopho'es of escape ?
If they want the former, we have given the e safeguarils ; if tl:ei\mnt the latter,
we.cannot and will not give them. Other strange statements have fallen from
those who have opposed the Bill in the couise of this debate. We weie told, for
instance, that the oppression of the private individual was not the concern of
the State. As if the who'e basis of the Pax Britannica in India, the whole basis
of the confilence repose:d in the British Government was not the belief and the
confidence of the people in the power of Government to protect the weak from
the oppressor.
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“8ir, I fecl convinced that all the fears expressed by the opponents of this
Bill (of w Mhose attitude I do not desire to complain) that all the fears they have
expressed are absolutely groundless. I feel convinced that the confidence of

those Hon’ble- Members w 1o have supported this measure will be fully justified
by its working.

“ It will enable one serious gap, as we have called it, in the Penal law to
be filled up, and!it will gue no further facilities for police oppression or for
persecution by the police or by private persons than would be the case under
any existing sectiod of the Jaw. I am convinéed that there are no such dangers

* as are appxehendemf by the opponcnts of this measure.

B L R

¢ 8ir, there aré certain measures which affect the safety of the Common-
wealth which the Government, as constituted in this country, have to carry,
with the support of the Oouucil if it may, and without that support if it must.
This measure is of fhat natu:e and it is all the more gratifying to us that we
should have had | tha.t‘. tsup PPQ qit. I would even :have liked to have won the
support in the end{u‘f those] two members who have opposed it. . But it is most
gmtlt'ymg to us to have recawad the support that we Ea.ve beoause we feel that
the co-operation :of those aupporters goes beyond the mere assertion that they
lament and regret ¢ the crimes and outraoes, and shows us that they are willing
* to give us their support in the pr actical w ray in which we have asked for it.

“8ir, I will ask now tha.t the question be put.”

- The motion wis put a.nc'l agreed to.

The Oouncil adjuumed 't Thursday, the 20th March, 1918.
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