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GOVERNMENT OF INDIA.
LEGISLAYIVE DEP ARTMEN T.

PROCEEDINGS OF THE INDIAN LEGISLATIV. .COUNCI& A'isfum.m..vnnnu'
THE PROVIEIONS OF THE GOVERNMENT OF IND CT, 1915. :

. (6 & 8 Gep ¥, Che,61)

,._'Ijlia@gginci}_mqt at, the Council Chapnbor, Viceregal Lodge,:Simle, on
I " .. YWedneeduy, the.24th September, 1019." :

. PRESENT

"His Excollonoy Bakox CHELNSFORD, ¥.C,, G381, G.gLE, G016, G.OBE,
Vioeroy and Governor Gencral, presiding, aund 45 Members, of vihom
87 were Additional Members, .

- QUESTIONS..AND: ANSWERS.
- The Hon'hle Mx. Sachchidanands Sirhs. asked ;- s,

- 14 & () Has the attontion of the Government:been drawn to a contributod Ardets t»
artiole.in the Indian Social Reformer of Bombay.of AugustA7th -last, -headed 'St -
¢ The: Bpidemic.. of . Inorcased Salaries * and to.an:editorial note tlrereon in Lhigtad wer, -
same,issuo of that papor headed ¢ Teonomy in» Publio: Expenditure * in’ {he iazresse or’
coursp of which it is stated that .¢ in our opinion tho prospects of - the success 8¢ =
the: Reform Scheme ave gravely imperilled by'these measures ’ - (ingrease of
salaries) ? ( ' A

(%) Has the gttention of the Qovernment, heen drawn .o the following
obsesrvntions on the same subject in the Témes of India in its issuc of November
1918 ' ) :

¢ Unless there are radical changes, one_ eftect. of | this..scheine ((of . Ro-.
'~ forms) will be. largely toincrense,the expense of fhe administrar. ;-
" tion ab the top, when uny reasoned survey of the Indian sdimigis- =
tration must show that it is already too oxpensive at the top .
. -and not expensive enqugh gt Lie hottom. | It would not be unfair
.to desczibe.the Indiant administration a8, one, whero, yery largy
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460 ] QUESTIONS AND AWSWERS,
[ M S_’acl;bhiﬂa-mm(la Siénha ; Sir William [24Tir SerTEMBER, 1919.)
Vincent.)

salarics, with very costly additions like migrations to the hills
and other heavy expenses ure. provided for those ot the tap,
whilst in very few cascs are those at the hattom paid a living
wage. Nono can study this question withont being convineed
thut the greatest need of the day is cconomy at the top and
greater expenditure at the hottom; unless there is a radical
change in our ideas, these incqualities will be perpetualed and
extended.

(¢) Will Goverument be pleased to state the wames of the various services,
the senle of sularics of tho members of which has heen increased sinco the
publication of the Report of the Public Services Comnmission, the amount of
increasedu ench grode of the varions services so'affected for the hetter and the
total additional ‘cost to be incurrcd as the vesult of the reorganization schemes
alrcady sanctioned ? *

(@) Which arcthe services schemes for the veorganization of which are at
present under consideration or in contemplation ?

(¢) Do Governinent proposo to increase the salzies of {he mombers of all
tho sevvices thal a:¢ as & rule recruited in Great Britain and Ireland, or is there
any onc of these which it is not proposed to hring nnder the salary-increasing

rcorganization scheme ? *
The Hon'ble Sir William Vincent replied :—

« (a) and (b)) Government hiive seen the articles referred to.

(¢) The attention of the Hon'blo Member is drawn to the voply given by the
Hon'hle Mr. Howard to the Hon'ble Rao Bahadur B. N. Sarma on the 12th
instant. In the case of most of the services mentioned in that reply grades
have now been abolishéd, and it is therefore impossiblé to work out the definite
comparison of cost asked for. :

(d) All the services detailed as anncxnres T to XXIV of the Report of the
Public Bervices Comnpission are, os the result of that Report, the subject of
consideration, 4

(e) 'There is no general scheme for inereaso of saluricy as suggested in the
question--The case of each scrvice is being examnived separately as thé resuld
IS of the recommendations of the Public Scrvices Commission. The majority of

e the cases have heen ‘subinitfed for tho orders ‘of the Sceretary of State ; and the
‘ recomm:endations made refer not only to those sections of the Imperial Services,

which are recruited in the United Xingdom, but also to those sections which
- aro recruited in India, and fo the provincial scrvices. The Sceretary of State
_“has in a recent answer given in the Honsc of Commons stated that he will deal
- awith ell these .cases as expeditiously as possible, und the decisions arrived ab
- ‘will bo made publjc as soon as they are communicated to the Government of
Iddia. In these circumstances, it is not possible to give any more definite
information as to the proposals of the Government of India in the case of each
servico. ” T

The Hon'hle Mr, Sachchidananda Sinha asked :—

spasenaste 2, “ Has the attention of Coverument heen drawn to the following passage in’
- ESRER the &apcwh of the Hon'ble i+ Benjamin Robertson delivered by him on the 22nd

'{ﬁmonm of July last, as the I'resident of the Legislalive Council of the Central
. ‘wintho At Provinges:-— -

.; KR War, R v ]
R . ¢ 1f.India would have to puy a heavy bill for the Afghan War, she will
«nly be paying for' the agitation against ‘Governinent_ which influcnced the

‘ Amir in his foolish enterprise.’
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- [24rR SerreMEER, 1439.) ¢ [ 2. Sackekidananda Sinha ; Sir Williem

Mincend. ]

() Have Government in their posscssion any statoment made by the Anur
ihat he was either going to invade India or had done so in view of or hecawss
of any ‘agitation against Government’ by the educaled classes of Indians ?
XM 30, will Qoveroment be pleased to quete the said statement, oi-lo lay it on
the {able ? ' o

. (e) If tho answor be in the negative, do Government propese {o inguive
from the Hon'ble Sir Benjamin Robertson the basis or justification for the said
observations and to embody the same in tho veply to this question ? It nuf, will
Government be pleased to-state their reasons ? ‘

(@) Do Government propose to disconrage agitation by the Indian people for
constilutional reforms hecause the Amir or any other head of a foreign State
may he able'to make it a pretext fur embarking on a ¢ foslish enterprise ’ ?
If not, do Government propose to make a statoment to that elfect ?

The Xeon'ble Sir William Vineent replied : —
“ @) ‘I'he Government of India have seen a passage, which the Hon’ble
Member has not quoted accuralely, from the speech rcferred to.

(6) Tho Hon’ble Member is refcrred to paragraph 8 of the Home Depart-
.ment Kesolution of May 10, 1919. :

(¢) Doss not arise, .
(@) The Government of India do not consider that the question of consti-
utional reforms is relovant. "
gt

* Tho Hon'ble Mr. Sachchidananda Sinha. asked

. -8, .“Will the Government bo pleased to stuto whether any instructions have }:';.‘;gﬂ‘ei‘l
‘been issued to Magistrates that they arc to call for a report from the police and yatesres
the Criminal Intelligence Department (coramonly known as tho 1()}0 1. D)), spddemeaa;

~concerning any porson applying for-a dcclaration regarding cither a pressfrom news. -
~.0r 8 newspaper or a periodical and are to be guided by that report in deciding

the question of declaration and the demand of sccurity
The Hon'ble Sir William Vincent replied :—
“ Tho Government of India are not awarc of any such instructions. "

' Tho How'ble Mr. Sachchidananda Sinha asked :--

4, “Will Government ho pleased to lay fon the tablo an up-to-date state- :rumoréé
‘ment showing :— o ‘ ' 2:‘1"3,‘:1“". .
. N . 15 » Q!
(«) tho total number of newspapers and periodicals and presses vespectively :};‘5{,{1{,?
-dealt with under the Press Act of 1910 ; - Proms set,
() the names of such nowspapers, periodicals and presscs, together with
“the ndmes of their printers, keepers, publishers or editors ; _
" .+ (¢) the place, province and the language in which such papors and
eriodicals were or arc printed, and the place ab which the presses were or are

-’oca't'Cd;

'(d) the pature of the penelly imposed upon -cach under the said Act
giving reasons for thesame ; -
" () the name of newspapers, periodicals and presses which ceased fo exist
.88 & result of the action taken ; ond - o
(‘f ). the names qf}\e\\'spn{;em, periodicals and. presses which ' could not ..
-sturt ab'all in consequence of the demand of sceurity or refusal o grant the re-
"quired declaration 7"’ ' ' "L



A QUINPIONS AND ANBPWARE.

| Sér FFdlliam Vincent ;- By, Sachehida- {2415 Sereumpex, 1010]
nanda Sinka.) '

The Hon'ble Sir Willia:-n Vincent replied -

- “Mlie Hon'ble Member's attention is.invited to the statements Jaid on the
table on. March 12th, 19617. Information. for the yenrs 1517-1919 will be
eollected and presented when ready:

“The Hon'ble My, Saci .s;hid @na.nd& Siaka asked :—

Py B, “Will Govermuent be pleased {0 lay on the table & statement—
k ledinale * . s . . . .
slodioals, («) showing the names of papers, journals and periodicals the circulation
br@everne pf which has been proseribed in the vaiiows proviness from time to time, the date
of the order of proseription and tho name or desiguation of the suthority which
passed tho snid order, and . ‘

(6) indicating the papers, jowrnals ov periodicals akainst which the baa
still continues in one or mor+ provinces ? "’

“Tho Fon'ble Sir Williem Vincent replied :—

“The Government will cause inforuinlion regarding the action laken during
the past threc years to be laid on the table during, the.Dolhi Segsion. They
trust that the Hon’ble Member will be satisfied with this limitation of the
range of his inquiry.” - -

The Hon'ble Mr. SachchiGanandsa Sinha asked :—~

-1, 6. “(c? Is the:Boditious Meetings-Act in force in the Lahore and.dmritsar
?.%ﬂl' districts of the Punjab ? . _
B - {3) Is it not a fack that both' these districts ‘have becn completely free
from any disturbances for over four months ? '
(¢) 1f so, do Governyment ,fp;-oposc to take any steps in the matter of the
withdrawal of the operations of the said Act from these districts  If not,
why not P " '

‘The Hon'ble Sir William Vincent replied :— .

“(a) and (b)) 'The answer is in fllc_am;,nati\'e. ‘

(¢) In view of the recent ogcurrcnees in these two districts, the Govern-
ment of the Punjah considers that tho unrestrioted holding of public mectings
might cruse excitement, and possibly result in disturbances. It does not there-
foro propose to withdraw the notifications issued under Act X of 1911 at
present.”

The Hon'ble Mrx. Sachchidananda Sinka asked :--

Dogeutstion 7« (4} TIas oue Dr. Ghosh of Peshawar hoen deported to Burma ? Have
oipesawes any other persons been deported from Peshawar to- Byrma ? I s0, how many

o s and when have they and Dr. Ghosh beeu deported ?
(b) Will Government bo pleased to state the circumstances justifying - the
deportution of Dr. Ghosh and such other persons ? - Tow long is it proposed to
keep them so deported ?

The ¥on'ble Sir Williaxa Viacent replied :—

“ (¢) Yes. Dr. Ghosh and twelve otliers were deported from Peshawar to
Burina on 13th of May last.
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[24rn BerreMprr, 1918.) [Sir Willioin Pincent ; Mr. Sschehida-
nande 8inla ; Sir Ceorgs Burnes.]

(¢) The persons deported wrie persons who bad been a.live ia fomenting
feeling aguinst Governmeut and were thereby directly orindirectly assisting the
Xing’s encmies. They hind created 2 stato of excitement in ihe city and iis
eiwvirons which could not be tolerated when war wasin progress on the adjacent
frontier and when encmy agents were present and aclive in the city itsolf, It

3s reported that there was & vlot for mobs to break out and damage a. number-.

of buildings and stores of vital military imporlance in Peshawar, on hearing
that fighting had commenced at Landi Kotal. It was consequently decided
to surrcund the city with a cordon of treops and to arrcet certain prominesnt
enciny agents, and at the same time to remove the persons referred {o in' the

uestion whose activities were a support and ercouragement to such agents.

'he arvests wero effected with some diffioulty.. Arrangements have licen made
for the immediate release of ten of the thirteen men, and the other threc will

probably be released shortly."”
'he Hon'ble Mr. Sachchidananda Sinha asked : —

8. “(«) Has the attention of the Governinent been drawn to the following
statement in an cditorial paragruph headed ¢ Occasiorinl Notes' in the States-
guan of September 6th 1919 :—The past few months have seen a prodigious
investment of capital in new industrial ventures, some of them Indian control-

led’? Is this statement correct?

- (b) Will Goversinent be pleased to lay on the table'a statemeiit showing,
year by year, the names of the joint stock limited liability and private limited
liability companies’ registered in British Indin during the last two_years
(Avgust, 1917 to July 1919) or up to such other period for which statistics may
be available—the amount of the nominal capitel of each, and the constitution
of, the. diréctorate .of each’as showing whetber: it is a foreign or an Indian

concern? -

’)

p<.1

3 ve

(¢)Is it mob a fact that by far the larger number of these companies and

#n overwhelmingly large percentage of ‘the capital subscribed are owned and -

controlled by natives of the United Kingdom of Great Britain and Ircland ?

" (d).-Have Government.in tlieir possession ,any material tending»to show’

that the announcement made by the Sccretary of State for India, on the 20t} of -

Avgust, 1917, as to the gradual establishment of responsible government in
this country; has deterred tlie United Kingdom capitalists from making invest-
ments in this country since the date of that declaration? If so, will Govern-
ment be pleased to state the same or to lay it on the tahle.” o

The Hon'ble Sir George Barnes roplied :— .

to the subject-matter of the paragraph in question is contained in the monthly
.rebuxns of new companies registered, issued by the Department of Statistics,
oopies® of which I lay on the table. D L

" " As regards thosecond part of the ‘question I lay on the table® monthly
returns from August 1917 o July, 1919, issued by the Department of Statistics,
which give the nunesof the Joint Stock companies and Private Limiled Linbility.
companies registered during this' period, and the amount of the authorised
oapital of each company. These statistical returns do not show the constitution
of tha directorates, but a list of directors is in each cade filed with tho Registrar

of Juint Stock companies and is open to the publie. - :

s (a{'The ohlz: official knowledge, which Government possess with fegard

‘With regard Lo the third part of the question I invite the Hon’ble Hemi "

ber's attention to the reply given by Sir Thomas Holland on the 21st of March
1919 to & somewhat similar question asked by the Hon’ble Maharaja Sir’
Wanindra Ohandra Nandi of Kasimbazar, a copy* of which I lay upon the
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Hid QUESITCNS AWD ANSWIS.

[Sir George Barnes ; Mr. Sachchidanands [24rm Serravsek, 1919.]
Sinke ; Sir Avthur dnderson.)

teblo [or the Hon'ble Member’s convevience. It will be scen from  the figurcs
given by Sir Thomas Holland for the six months ending the 31st of January
1619, that il was estimated that out of the 113 companies vegisterod, 65
were promoted hy Buvopeans, 44 by Indians and 3 hy Buropeans and Indinns
together. 'I'he Government have ng reason {o think that the rvelative pro-
portions have varied widely during the last few months.

. With regard "to the fourth part Government have no rewson {0’ believe
that the announcement. of the 20th August 1917, has deterred capitalists of
the United Kingdonm from making investusents in this conntry.”

* Tho Hon'ble Mr; ¥achchidanande Sinhsa asked ;—

3, “(a) Js it a fact that there wasrecently astrike on a fairly large scale by
the employees of the Bengal and Novth Western Railway 7 Ii so, will Govern-
ment be pleased to state the circumstances under whieh the strike occurred, the
reasons urged thercior by tho employess, the terms on which the strike was
brought to a close and any other matters of public interest conunceled with the
same ? : )

(0) Are Government aware that there has been for a long suries of years
amongst the public of Bihar and of the Unitcd Provinces very great dissatisfac-
tion with the working of the Bengal and North Western Railway and that al
several sessions of the Provincial Conferences of both the nbove mentioncd
provinces, resolutions have been 1manimously passed condemning the
administration of thal - railway for the unpuncluality of its train
sdrvices, the ,want of adequate passenger accommodation, cspecially for
those travelling in t_hgéftl}irgl_ , the absence of proper drrangements for light-

. ing the trains and platforma and supplying water to passengers. at stations,

and for, failing to proyide .the necessary comforts end conveniences, such 28

* through carriages fo eveh Trst and second class passengers P

(¢). If the nnswer be in the affirmative, what steps, if any, have been takep
to bring abont an imnproyement in the working of that line? If the answer be
in the negative, do Government propose to institute an inquiry iuto the acou-
racy of the complaints enumerated above ? II not, why nof ?

(d) Is it & fact thaat of the large and important lines in this country, _tha
Bengal and North Western is the most cheaply worked and that it pays the
highest dividend to its share-holders ? - Is there any other line of equal length
which has paid during the lasl ten years a higher dividend ?  If so, which and
when ? ~ C
... (e) Is it afact that a large number. of sharcs-in the Bengal and North .

- Western. Railway are held by a.peer. or his family.2. If so, who isithut peer,

and how many shares docs he or his faniily hold out of the {ots] numiber ?

. (). Are Governmient_aware of the populer impression that the Govern-
ment of India are unsble 16 interfere with the administration of ,the Bengal
and North Western-Railway because of the great -influence. exerted, . on  the
Home Government by the said peer ov his family ? If so, is there any basig
for the said impression ? .- If nol, do Government propose taking steps to im-

prove the adminiebration of theline? I not, why not 2 ”
Fhe Howble Sir Arthur Anderson replied -~

o ja) The ma.;orxty ‘of workshop emplogees and a portion of thé trafiie staff

 of the Hengal und North ‘Western Railway weit on strike on the 26th and 3156
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[24vr Bprreyeer, 31916, USir dythwr dndersen ; MHaharaje Sir
Manindre. Chandre Neudi ; 2. B,
A .zyﬂh‘-l.J

August, respeelively. The Agent of the Railway has repnrted that no previous
signs of disaffection had been shown nor - had petitions beon received from the
workshop.employees, while in the case of the traflic staff a new scule of pay
heid been framed and was about to be issued. The lraffic stalf rosumed work
frony the 1st Beptembor and the revised .scales of pay ave now in force. The
workshop staIl have now resumed work unconditionally.

.. Inreply to (b) and (¢), individual com}.»la.int.q vegarding this line have leen
received by the Governnent of Indin. The question of punciuality is one -
which receives constant atlention, but the railway is a difficult” one to work on
aceorint of the meny junctions which exist on the systom, a large proportion of
hich ard foreign, and the consequent liability of through trains {o detentions
if connectiois aro to be maintnined. I may explain for the information of tho
Hoi’ble Member that the railway is inspected on behalf of Qovernment once 2
year. The Tuspeetor has instructions to report om such matters as directly
afteet the public, namely, conveéniences for third class passengers, waiting roons,
refreshment, rooms and so forth, and copies of the reports for the year ending
31st Maxch 1919 aro Jaid on the table. Governmeat take such action on these
reporis as they may cousider necessary in the inlercsts of the travelling publie, *™ ~
but if the Hon'ble Member will bring to the notice of {he Railway Board any
specific.casés in which public interests aro considered to have been neglectsd
on the Bengal and North Western Railway, they will bo carefully investi- , .

gated.

(d) 1tis not afact that the percentage of working expenses to gross
- earnings js lower on the Bengal and North Western Railway than on any other.
: inipbﬁanﬁéyplém, nor are the dividonds, dedlared by that conipany the highest.
g:fr‘aho of working expenscs to gross. receipts 1s lower on the East Indian
ilway, while dividends declated by the Southern Punjab Railway are higher
than those distributed by tho Bengal and North Western Railway.  The
Southern Punjabis,it istrue, worked under special terms Ly the North Western
Railway, but the percentage of gross receipts retained by the working railway
is greator than that at which: the. . Béngal and North Western is worked.
* ¥or complete information as to the relative working costs and net earnings
of Railways,: I would refer the Hon'ble gentleman to tiq Administraion Report

itsued by the Railway Board.

., - (e) and (f) .Government have no information, nor are they aware that
any impression such as that referred to by the Hon’ble’ Member cxists in the
public mind. Itumag' be noted that the Bengal and North Western Railway
roper has beén constructed entirely.out .of funds proviled by the general
piblic; And: does ot enjoy any Puiranteé: or -other financial aésistanes from
Governmient.” IR ' :
s The Hcu'ble Maharaja Sir Marindra Chandra Nandi
asked = | . .

10, “Will, Government make a stataent showing, province by province, the nevgreg.

progess mada in the matter of developinent of agricultural and otber cconomic f';}:i.‘g.ﬁ
resources of the country, in pursuance of the resolutions adopted at the War ?3‘.4.:;“ :
Conferences held gt Delhi and at the different Provincial head quarters ?

ke Howbe Mr. R. A. M replied =
« o Hon'ble Member's question can conveniently be dealt wilh in .two: .

pl‘i-l‘t_ﬂ Dnaai . R Lo
{a) The development of agricultural resources ;
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[ 3. 2. A. Mant ; Mcdaraja Sir  Monin- [24om SerTeasrn, 1019,]
dra Chandre Nondi; Sir George
Baracs.]

(#) Th development of other economic resourees.

With rcgard 1o (a) the detailed information asked for is not in-the posscs-
sion of the Government of India. The failure of inst year’s monsoon, however,
1cadered it almost impossible, and the sabseqnent cessation of hostilitics
made it unnecessary to develop tho agricultural rcsowrces of the country with
#pucial referciee to war needs. :

- Witk regard to (b) it is impossible to say precisely which of the induslrial
activities of the Indian Munitions Board, of the Provincial Industrics Depart-~
ments, and of Controllers of Munitions were undertaken in consequence of the
War Conferences, and which in pursnanco of their pre-existing schemo of work.
An account of all these activities is, however, given in the Indian AMunitions
Board Handbook which explains what has been done to develop India's indus-
trial resources for war purposes ; describes some of the general industrial devel-
opment which has taien place during and on account of the war ; and dis-
cusses the possibilit of further development in fubure.”

L (;I’ha Hon'ble Mabaraja 8ir Manindra Chandra Nandi
f9KEd 1~

a2 11, “(a) Dow many subordinates have beon appointed in the Customs
‘gaite.  Imperial Bervice by nomination, since 1910 ?

(%) How many of these are Indians 7 Whioh posts were they sclected
from?

{¢) How many Indians are there at present in the Appraisers’ Department
of the Calcatta Oustoms House ? What proportion docs the number bear to
IR the total strength ? Has it come up to the figure laid down by the Secretary of
"o State yet ? . T ' '
- (d) Were any of these ever promoted to the Imyperial Servico P”
The Hon'ble Sir George Barnes replied :—

“ (a) Bince 1910, only one officer from the subordinate Oustoms Borvices
bas been permancntly appointed to  the Imperial Oustoms Bervice by

Kia nomination. 4
(5) He is not an Indian and was selected from the Bombay Customs Pre-

_ ventive Serviee. .
_ (6) 'The present strength of appraisers in the Caleutia Custom llouse is
27, and tho Bengal Civil List shows that out of these 8 aro Indians. The Sec-
" rotary of State for India has not laid down any‘rule regarding the number of
. Indians to bo employed in the Appraisers Depuriment.
SR (d) None of them have over been parmanently promoted to the -Imperial
: Customs Service.”

The Hon'hle Maharaja Sir Manindra Chandra Nandi
oy asked :—
‘;Mﬂ 1%, « Wiil Government be pleased to state whether the orders of the Sec-

g diaus rotary of State governing the admission of Indians into the Appraisers’ Depart-
 gowsaisars, ynent of tho Caleutta Customs Fouse huve any reference to the FPrevenlive
oo Bervicoaswell? .
: («) Is it o fact that the Treventive Eervice has not been thrown open to
Indians ? '
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[B4an Exremnnar, 1919.) [Makaraje Sy Blanindre = Chaindid

Nandi ; Sir. George Barnic:.].

(¢) Have any applications for appointment in thal sexvice been received
from Indians ¢

(¢) 1f so, will tho Qoverrunent be pleased Lo state how those apj:lica-
ticvs have been disposed of ? "

The Fon'blo Sir Gebrg‘e Barnes replied :—

. Rules based on the first Public Serviees Commission Report, and per-
mitting the aﬁpoinbncnt of Indians to hoth the Appraising and Preventive
branches of the Custoius Service, woro framed by the Bengal Governinent
vad approved by the Government of Indin and the Becretary of State in 1891,
As regards . the Jatter branch the Bencal Government represented to the Gov-
ernment of Indin in 1900 that preventive officers were subject to grest
exposure in sll weathers, that the conditions of their service were such that
o ordinary native of Bengel would be able to discharge the daties adequately,
and that in fact no applicatior {rom an Indian for appointment in the Preven-
tive 8. vice appeared ever to heve heen received by the Government of Bongal.
’the Government of India, while considering that thero were practical objec-
tions to the appointment of an Indian, save in exceptional circumstances, to
be & Preveutive Officer, were of opinion that the time had como when the Gov-
ernment of Bengal shotld try the experiment of appointing more Asiatics
to Appraiserships, as in Bombay. In 1909, at the instance of the Sccretary
of State, the (Hovernment of India invited tho attention of the Goverminent of
Bengal to the ebove-mentioned orders, and requested them to issne necessary
instrictions to the Collector of Customs, Caleulta, with a view o the ddéption
of the principles which were decided on in 1900. ’

“ Tho Government of Tndia have nio_informtion with regiid to points ()
-4id (6). ‘Tho'coutrol of the Preventive Bervico rests with the Local Govérn- -
ment who make all appeintmenta thereto.” )

. Tho Hon'ble Maheraja Sir Manindre, Chandra Nandi
asked -— K

- - 18, “(a): Is it & fact that tho Customs Club is housed free in a Governrient Gpspe=>
building and that the Superintendent of the Preventive 8ervice is the ex-officio
Prosident of the Cluby ? .

" () Are Governnient aware that a rale has recertly been phssed’ by this

Club vendering Indians incligible for membership ?

‘“he Hon'hle Sir George Barnes replied :—
% (a) In 1916, the Govanmentjof Bengal mado certain proposals foi the
‘construction of quarters for the junior members of the Calcutta Prevontive De-
partment subject to the condition that the scheme would not be carried out
until findncial exigencies permiticd and the necessary funds were available. -
They progoéed to provide for & Rccreation Room, a ding Room and g
" Billiard Room on the prewises. The scheme was.accepted by the: Government

of India, but, as far ug they are aware, the quarters in - question have not yct

been constructed.

(8) The Government of Indis have no inforration on the point.”

fﬁe Hou'ble Makaraja Sir Manindre Chandra MNandi
asked :— - -

14. “ (a) Is it o fact that ihe Proventive Officers of the Caleutta Customs tYomortal

. . . .o . T InoTeaLs
-House have submitted memorials (o the Government of India for an iporcase g} ,&? by s
P B orﬂ ativée

Meore.
401LD 8
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| Mak.raja Sir Manindre Chandra Nandi ; | 241 Beprensre, 1936.] -
Sir George Durice.)

iu their seale of pay on {he ground of their present emoluinents being  insufi-
cient ?

() Are Qovesnment aware that qualified Indinus aro available for- service
as Preventivo Officors on the existing sealo of pay ?

Tho Hon’ble Sir George Bavrnes replied :—

“ {«) No memorial has heen received by the Goveinment of India from the
Proventive officers of the Calcutta Customs Tlouse for an increase in their scale of
pay for a munber of years past until two days ago, when a memorial was roceived
from them through the Government, of ]3('1\gtﬂ for the substitution of an incve-
muetal system of pay for the present graded system, on the grounds that the
lattor has now hecomo obsolete and that the present rate of pay is no longor
suﬂ'lcwnf owing to the high cost of living ab the presont time.

(&) 'The Government of India ace not aware ibat any quahﬁed Indians are
available for service s Preventive Officers on the exisling seale of pny. 'They
understand that the question of appointing Indiuns to this branch of the Cus-
tom House has been engaging the attention of the Collector of Customs for a
considerable timo latcly, and that that Officer reports that, thou.."s he lias inter-
viewed one or two hkclv csndlda.tes, he has not found anyone who' could be
regarded as sunitable for the Servxct

ked'.l'he Hon'blc Maharajs. Sir Manindra Chandrz Nendi
as —

15 “ (@) Is it a fact th&t the Su ermteudenﬁ of the Preventive Ser vice
. keoeps ‘a reglster of applwants for service in the d o%m tment in which they are
dmded info tto classes :— (4) Beducated aud (3) Uneducated ?

(6) If 8o, how many of class (4) arenow in the Department P

The Hon'ble Si?.déavge Barnes replied :—

“ The Preventive Service is under the control of the Local Government and
the Govarnment of India have no jinformation on the suhjwt "

The Hoa'ble Mahamja. Sir Manindra Chandra Nandx'

asked :-— '

.-;%%,?g:':“;{‘“ 16. “ («) How have the non- -Indian Preventive Officers worked in ho
e b Caleutta Customs THouse?

. (b) How m.my of these have been dismissed, suspended .or compellod to
1eure durmg the last {welve months for suspected smugs ling or 1cccptance of

: Lribes ?-
ik (¢) Are there Indmn Preventive Oﬂ'xwrs in-the other ports ? "

The Hou'ble Szr Georg‘e Ba.rnes 1ephcd —

e “ ']‘he. answer js the same a8 to the provious question, namely, the Preven-
tive Service is under the control of the Local Government and the (:‘rovm-mnua*L
of India have no information on the subject.”
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{24111 SertensEs, 1919.) [Me. W K. Cram ; M. R4 Ment ;
Rai Sahib Nelh N uthf'.al]

‘I'he ¥on'ble Mr. V. E. Crum dsked :—

17, * With regard to tic statewent in- paragraph 132 of the Report of: SapHtese
the Indestrinl Commission that there is »no longer any justification for the ’“;‘{g“‘,:l.
expenditure of Indian revenue on the Imperial lnshtule will Government lp Faactule
pleased to state :—

(«) what annual grant is paid to the Imperial Inctxtut»c H

(1) whether they are awarce that it is held in cvlain qunders thal the
work of the Imperial Institute is of considerable value -to mer
chants ; and

(¢) whether they will consulk Chambhers of Cummmco before taking
action in the maiter £

The Hon’ble Mr. R. A, TvIa.nt replied :—

“ (a) An annval grant of £1,300. is paid to the Dinpericl Institute from
IndiaL revenuos, nemely -

A

~

(}) » mnaintenance grant to cover all charges in connestion with the 1,000
1ndian Section other than the Scientific and Technical Depart-
sacrt of the Inetitute.

(2) Por the Scieutific and Tecknicel Department 200

(3) Hall the pay of the lndian ropresentative appomlcd by the 100
 Beoretary of Biate on the \{anngmg Committeo of the Insti- &~
tute.

‘Tho institute also enjoys tho interest on a special smm ‘of £34,000 contn- '
buted by India, which was mvcstcd as an Bndowment Fund. .

() The Government of Indm are awaro that the Tmperial Institute is
occasionnlly consulted by merchants in India, hut they anticipate that.in- -
quiries on commercial subjects will in future be addressed mainly to the Indian
Trade Ooramissioner in London who has been appointed for the special purpose
of giving assistance of this nature.

(¢) 'the Govornment of India are in corr espondence with tho Seeretary of
Stato on tho subject of continuing thoir contributions to the Institato, - and
they conuot at present give any under taking on the subject ?°

'The Hon'ble Rai Sahib Yeth Nathmal asked :—

° 18. ““What is the present financial position of the Indian People's Indioa,
Yamine Trust Pund 7 How much money from the Fund has been allobted gnﬁg}s",
.during the present scarcity and famine scason and lo avhat provinces, and

what were the amounts allotted to each such province.”

The Hon‘ble ¥r. R, A, Mant rcplied :—

“ Owing to the absence on tour of the Ilonorary Sccretary to the Fund I
am unable to give an accurate statement of its prescnt financiel positior, hut
I lav on the table a statoment® showing the azsets of the Fund on the 31«

-t «

#Not incladed in (hese Procecdings.
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[#r. B. 4. At ; Rai Sakib Seth Neth- [24ru Brprxaser; 1919.)
wal ; Sir George Bornes ; My. Shafi.]

Pecember 1918, On that date the Endowment Fuud was Rs. 258,‘- 0,000 and
the other assats amounled to Rs, 12,80,082-10-3. Truring the present fswine

e

Bombay ‘e we 4 Ikba,
Uniud.l’rqvin«m e e e 8lokhs,
Contral Provinces ... - - v 1 Likh,

Madras vor . ves £0,500.%

’

The Hon’ble Rai Sahib Seth Nathmal asked :- -

19. « (a) Is it a fact that there arc large wuclaimed balances left with the:
various banks and assuranve companies throughout India, that the amounts
in wnst cases have heen unclaimed for generations past, - and that the awmounts
kave been absorbed by tho hanks and included in their assets P

(3) Do Government propose to conse a return to bo made by the various
kanks of the halances left with them as wncleimed during the past tirelve years
and take steps to recover the amounts as having escheated to the Orown end
at the same time make legal provision absolving the banks from any future
responsibility to claimants gnee the deposits or claims havo been made over to
the tiovernment after the'statutory period ?”

. ‘The How'ble Sir George Barnes replied :—

“Phe Government of ,_Iggdin,,ha,ve ﬁo inforraation regaﬂing, the unclanned
balenocs left - with the various. banks and assurance companies, The point
mised by . tho Bon'blc Member will, however, receive considoration, * °

The Hon'ble Rk Saliib Seth Nathmal ssked:—-

20. (a) Whut was the number of deaths in the various provinces during'
the period of last influenza epidemic ? '

(b) What sam, if any, was allotted ij the Government of India for the
relief of distress to the various provinces _

(¢) How much money has been spent by the various Local Governments
from the provincial funds, and how much by the local hodies from their own
resources ? - '

(4) Do the Governiuent of India proposo to place .at. tho disposal of the
Yocal Governments substantial grants from their funds and also io - instruct
the Provincial Governments to help the local bodies to the fullest- extent to

rclieve distress ?
The Hon'ble IMr: Shaf replied :-— '
“ (¢) The number of deaths, from all causes during the period of the influ--

enza epidimic of 1918 is shown province by provinee aud month.by. morth in
the statexeent® which is placed on the table.

(6) No applicatio'n. for financial assistance was received from any province,.
aud conscquently: no allotment was made by the Goveinment of India.

(¢) The _ixif&rmatiou', as far as available, is t(; be found .iu_ the reports of
Sanitary Commissioners. . - Further information will be requested and the
replies, when received, will bo laid on the table.

*¥ide Appeudix A.
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- [247i SreTEeNnER, 1019.] [MSIm/i ;,;S'ir Wi'lliaéz@-:,?fiﬂtéfﬂ ; Do

Bahadur L. N, .Serma ; Mr. I 7,
.?ZOwaz'(!.] '

(¢) Expenditure on corthating epidemies such as influenza, forms a charge
upon provincial revenu.s, The Government of Indin ave able to assist Ly the
supply of influenza vaccine. The steps which have been taken hy the Govern-
‘ment of India in this and other matters are explained in a circular letter from
the Education Department no. 441, dated 14th July 1918, which was published
at-the time. It will be scen that Provincial Governments were asked {0 assist

local bodies in the distribution, of - vaccines. . It also appears from tho reporls |

1

of Sanitary Commissioners that doring the epidemic of last year Local Govirn-
mente gave assistance to local Lodies. Thus, in the Central Pvovinces, grants
amounting.to Rs. 2,60,000 were made for this pvrpose and in the United Pro-

vinees all:applications for financial assistance received from local bedies were -

immediately sanctioned in full.”
- A : %Y >l . s L] ‘ .
. 7‘& #‘/’7)' 'téé /ras /l’ﬂ'/f-‘d'-#fﬂ-v‘ B BT A errirta- 4’4:454‘4' ) —

QL7 “What -is the number of the printing presses and newspapers against prinsing =55 .
whomi action kas heen taken (a) sinee the 80th: March, 1919, (4) since the Ncwspagarm,: * .

commentcement of the war, and the nnture of such action nndthe amount of -
seouwrity forfeited 2 :

-'I‘_h?é'li.on’ble Sir William Vincent replicd :—

. The Hon’ble Member is referved: to the answer given to a similar request.
for information made by the Hon'ble Mr. Sachohindananda Sinha.” ‘
‘ ~3.,1  - L . { . : .

ix -2‘9»,- on’ble Reo Bahadur B, N. Sarma asked i— . .
!, ;'{\I‘;‘P P i :

thé 24la §:0f Juropeans .in the various departments of Govérnment, tlie 8

Yo+ v(8)-5¥7ill Government be pleased to state whethex in fixing the increase in
the ¢émdluments of Buropeans in' (a) the Indian Civil Service (3) the Army and

(¢) the'other services, the salaries dnd allowances and pensions payable vere

they. were so fixed 2 . " .0 |

fixed in sterling and then converted into-rtipees, and, if so,;at what cxchange

The ﬁpﬁ'ble Mr. H. F. H6w6,1cd replie di

© % (a) Without a very exhaustive scarch -into old records, it would not be

- possible-to say whollier, when salaries of Europeans in the various depaiimen(s .
‘of Goverpment were originially fixed,” tho exchange value of -the ‘rupee: was

takon into consideration ; but the Hon'ble Member will readily recognize that

. ot only would the search be very laborious, but éven ghould it éppear that in
"+ ponié cages ' this was & factor in deciding pay, it would have little hearing on
- present circunastances, since not only bave rates of pay beey frequently revised
in theinterval without reference to this factor; but the purehasing power of

. the rupee has greatly varied.

.- (8)"In mo case in which recormmendations have been made of recent years,

fot the incrense of pay of Europe recruited members -of - the services. has the
general . principle been followed of fixing salaries o pensions in sterling and

_subsequently converting them into rpees.” * Such recommendations as have -

‘heen. made are based on the purchasing power of the rupee in India. ™

&) Will Governmeat bo p]’cjaie’d to state whether in og'ig'ino;lly fixing 'giiio:pﬁoﬁ,

1]
tkor_';.

- 3. I . H - . . . [3 . “:;;
@ {slg’ﬁn gevalug of the rupee was taken:into consideration and, if so, at what rate ﬁu;.ﬁ;-,;g
‘it wis sg'taken P S Do : { mshieor



12 PT PROVINOTAL INSOLVENGOY (AR ONDYENE) BY.0; TR
INDIAN ARMS (AMENDMENY) KLLY; TUE INDIAN
COINAGE (AMENDMENT) BILL; . THE CANTONMENTS
(AMENDMENT) BILL. :

[Sir Qeerge Lowndes; Sir William f240m Berresnen, 1919.]
- -Vineent ; Mr. 1. 1. Howard ; Ilis
5  Txcellency the Commander-in-Chicf.]

THE PROVINCTAT, INSOLVENCY (AMENDHEN") BILX.,

"'_::‘}11-2‘ 2 "The Hen'ble - Hir Gee e ,I.ow.ndos v My Lord, .} Tave the
e henour to present the Report of the Select Conunittee on: the Rill ' further to
e amend the Provincial Insolvency Act, 1907.”

CTHE INDIAN ARMS (AMENDMENT) BILI.

g

?fi uxsex.  The Hoa'bie Six William Vincent:—“My Lord,-I move
Iy that the Bill further-to amend tho Indian Arms Act, 1878, be taken into consi-
deratjon. . '
<1 may take the opportunity of informing the Couneil, vith reference
- to the remarks made by the ITon'ble Major St Umar Hayat Xhan Tiwana

and the Hon'hle Mr. Sinha on a previous uccasiou, that we sre coneulting
Local Goveruments o the specific questions referred fo by them.”

" The motion was put and agreed to.
The Hon'ble Sir William Vincent :—% My Lord, I . .ve that
the Bill be passed,” ' :

. _.:_}.l‘he motion was:piit and agreed to.

o

v—

' THE INDIAN COINAGE (AMENDMENT) BILY. -
Enea The Hon'ble Mr. H. F. Howard :— My Lord, I beg to move that

5 the Bill further to-amend the Indian Coinage Act, 1906, be faken into consi-
deration. - : ’

€

«T qeed only add towhat T eaid the other day thal specimens of tiro
new four and eight-anua nickel coins have now heen prepared and are available
for any Hon’ble Members to sce, who would be interested to do so.”

The motien was pub and agreed lo.

Phe Hon'ble Mr. H. ¥, Howard: - 3ly Lord, T move that'the
_ Bill be passed.” ‘ '

The motion was put and agreed to.

"THE CANTONMENTS 'tMENDMENT) BILL.

) '-':'.111-57 s Hig Bxeellency the Commeandsr-in~-Chief:— \1&' Lord, I B’eg
: . to uiove thut the Bill further to amend the _(}automnonts Act, 1910, be taken

into consideration.” : :

i  The motion way put and agreed to.” ;
it His ‘Toucllensy “the Comvuandov-in-Chief -~<My Lord,
A 1 heg to move that the Bill he now passed. - ,

The wmotion was put aud agroed Lo,
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“OONFPANIES “RESTRICTLON 'REPEALING :-BILL; THE
INDIAN MERCHANY &ITI'PING  LAW - AMENDMENT
"BILL. . ‘

{24m:¢ SerreyBER, 1910, [Str -TFilliam  Finceat; Al H. 2.

Moward ; - §ir Geoorge Darnes; 142
" President ; Reo Dahadwr 0B, N,
“Sarmg.] '

TR CINEMATOGRAPH - (AMENDMENT). BILL.

The Hon'ble Sir William’ Vincent :—« My T, Tmive that —
the Bill to amend the Cinematograpl. Act, 1918, be taken inlo consideration.

%« 1Phig Billvhas been published sinee I introduced it and X have reccived no
- amendments or criticisms from any Members of. this Council.”

The motion. was put.and agreed fo.'% ..
“vhe Hon'ble Six Willinin Vincent :—"My Lord, I move that
the. Bill ho paased.”

The motion was pub and agreed to.

“THE INDIAN COMPANIE;BsiIIt'LESTMC'gmN-REPEALING :

. _Tilé‘ﬂan?blé Fiv, 1, F.  Howa#d +—“ My Lord, I move that the . 1y .
-Bill to remove the restrictions imposed. on th- withdrawal of capital from“the ~~ -

ERTE Al S . b ; . - "- .

O
Y B e T ]
' The mption, was put and sgreed to. -

- PREBow'ble Mr. H. . Hovward My Lord, T move that the .

- Bill-he passed.” :
_Th.é'ﬂﬁ:{'«itfou' wes put‘ and agreed to,
“THE INDIAN ‘MERCHANT SHIPPING LAW. AMEND.
S M BILL.

"The ;Hon"’ble Sir George Barues - My Lor, Iheg tothove 11z s,
that the Bill fmther to amend the Indian Merchant Shipping Acts, 1859 and -

1

1883, be taken into consideration.” =~
| Y'he motion was put and agreed to. . :
Aot T Bl vy T E® Barnes 1Ay Lord, Theg tomove
. At this point the Ion'ble Mr. Sarms ose, ,
“The President :~“I am afraid the How'ble Member is too lute,
g:ix: ’(,)oul_],lqil.has assented to the motion that :the Bill be taken, juto considera-
. L )

. The. Hou’bl_e Sir Gcorge Barnes:—«I think iy - Hon'ble
.}f{;:l,.n_d is.under. the impression that we are desling with the next, Bill on 'the
. S : H e v - 'y .
. The Honfble,li,ao.Ba_.-hm.!.ur:'.'f:. N.-Jarma :~“1 am sorry.”
“The motien was put and agreed-to, = - ! ‘ '

T

. .
ce
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474 THE 1MPORT - AND aXPOIN OF GOODS . (AMENDR INY)

BILU; TUE INDIAN P2 PER CURRENOY ({URTHRER AMEND-

MENT) BISL. _
[Sir Geerge 1}::, ncs LRao Bakedur B. V. (24rn Serresmer, 1910.]
Sarme ; 1L F Tiieard.)

TE B IRX( }:u AND EXPS *?‘T‘ 01" ?“f}ﬂﬂ(&l\"ENBﬂFL\IT)
- u ]
‘ihe Hon'ble Sir Geex ﬂ'e Barnes i~ My Lord, I heg to move
that the Bill to extend the oporatnon of, and otherwise tc amend, tho Import
and Fport of Goods Act, J616, be Ls.ken mto consndomtxon "

Whe Hou'blo Rae Babadur ¥. N, Sarme — My Lord, £
carnestly request the Conneil to take into consvder‘.txon the question as te
whether it would 4ot be well to 1)0‘tp02\( the consideration of this important
Bill to auother date, My Lord, 1 must confess that I had not the Act with nie
. when'this Bill was mtwduced on tho last oceasion, and I did not renlisc the
importanco of the subject a6 the time. The time at my disposal was so very
short, that 1 could hay dly understand the true significance of this Bill. I
venture tosay that. this Bill iz ono of the mmt important of the Bills that
has been introduced during- this Bession into this Council, because it enables-the
Governor General in Goundil to continue the olicy which was in force during
“the war and vhich has been allowed to bo in F ree for six months after the war
for «»wother period of two years and a hialf. Under this Act XI of 1916 the
. Governor General in Council may by notification in tho Gazette of India
“prohibit or restrict in ary way he may specify in- sucl notification the import

" or export of all or any goods or any class of goods. frow or to sty country or

ploce or from or to any persen or class of pelsons This glves very wide powers
and afivets the commercizl community very closely. I know perfectly well
that your Excellency’s Government cun pass an Ordinauce, can also come hare

© with its official majority and carry any mbvasurc it likes at any tine it pleascs.

/But, my Lord, I pray that’ suflicient time may e given {o the public at large,
« o the agneultur'\l commumh' which" would be affected by this Bill, as well

: __;m thg:Commercial comgnifmty, to consider what th provnsxons mean and how

hey would e iaffetted by ‘them. The' Bill “was inttoduced, as T said, only

 last,Aveelc;, it ivas, directéd:fo be published in. English. * Well it i too laté for

i
;;_';Ms FR'A

N;‘:\me 0" quatrel “on thits point.. But where “was" thé "time  for the people to

" -consider and understand the true significance of .this Bill? I sobmit that

" absolutely. no cpportumty Thas been given to the pul)hc to understand what the

slgmﬁ(,ance of tliis B:Il is.. Now, under thie Bill the Governor General” in

Counell .

The Eon’ble Sir George Bazrnes:—<May I say ono. word, 1y,
I understand - that.the Hon'ble Mr. Sary's objection is that sufficient

hmo has ot been’ given, aud 1 admit that the timo has been very shorl.

. Whe. present Act’ mll be “in force till the Delhi Session for it remains in

s
hp VT WO

fou.e for six months after the end of the war and the official end of the
- war has nwot yet srrived’ 1. am willing, (Lerefore, to fall in with the Hon'ble
_Member’s augqesuou that the Bill should Le postponed till the Delli Bession,
if "thé- Hon'hle Ari. Sarma really thinks that any purposc will e served by

- the pOatpOnement "

T he ' Hon' ple. Raa Bahsdur B N’ Sexrma ! — “I thank
“the Ton'ble Sir Georgé Barnes for having consented kindly Lo postpone the
‘Gonsideration of this Bill till the Delhi Session. T have studied the Bill myself
and have formed certain opinions on it ; but it is for others than myself that
I am speaking, and on- their ‘bellf 1 thank the Hon'ble the Coumerce Member-
for his kiudly coneentmg to postpone this Bill."

’I‘he mo\xon was Iw lcave withdrawn.

———

THE IND:.AN I’AP&!:R CURRENCY ’FUR’E’I:L'R AMEND-
- MEAY) BILL,

'i’hﬂ Eo whie: Ivirs H, F. Howard - My Lord, beg to move for
kmc 10 introduce 4 Bill further to amend the Indian Peper Lunenoy (Amend-



FUE INDIAN TAPER CURRENCY (FURTEER AMINDMENT) <50
BILL. .

{2471 Seerevper, 1919.) (30, 31 F. Thiseid ]

ment Act, 1917, wid to wnend the Indian Paper Carrency Acl, 1918, Wha
effcct of this Biit will be clear to Hon'ble Members from the Statement of
Objects and Reasons.  Briedly, it proposes o give (Govermnent powers firstly {o
increase their issue of currency notes against seenritics hy 20 crores, raising the
‘maximwn from 100 Lo 120 crores, and, secondly, {o hald as part of their paper

_-currcnoy veserve gold nequired by the Scerctary of State on their hehalf if
hield in the Vnited Slates or in transit therefrom to Indio.

“T wish to say al the outset that it is with great. reluctance that the Covern-
-n.2nt have found themselves foreed o bring this measure hefore the Couneil,
1 think, however, that 1 can very shortly convinee the Couneil that they have
no other alternative.  Briefly, the position is this, Duriug the war we were
-obliged {o mect o very large amount of expenditure by issuing shorl tenn
:debt.  That amount of debt has since remnined outstanding and has increased.
Though T do not pretend that our position is as diflicult or eritical as™il was
many t'mes during tho war, it has for the past few months been extramnely
-diffieult, and in tlie Just weok or two it has become absolutely acute, so much
s, that the Controller of Qurrency, who is responsible for the provision of funds
at places where they are wanted, is finding it impossible to carry on. [ have
just referred to our short term debt.. The amount of ouwr treasury bills out-
-standing hos for some tiine past stood at a level of about 50 crores; it dropped
.o littlo while the loan was under flotation, Lub it is row rising again, and we
hava also heen obliged, during the cowrse of the Jast month or so, to take Jarge
ways and means advances from the Presidency Banks ; these ways and raeans
-advances amonnt at the present time to Rs. 13 croves.  Just to show what sert
-of difficulty we have to meet, I shall give an account of the position with which
we were faced at the commencement of the present month.  Our inconiings in
iIndia - ‘wero estimated to he:no less than 20 crores less than our ontzoings, those
-outgoings inoluding payment of treasury bills amounting to no less than 138
~crores.: - The obvious ways of bridging this gup may be said.to he three in
uur'_nber;- firstly, by issuing more treasury bills, sccondly,-by taking further
~ways and meauns advances from the Presidency Banks and, thivdly, by securing
remittances of gold or silver from the Sccretary of State.  As regards treasary
‘bills, we have vecently iucreased the rates, and we hope that it may he possible
.during the current month fo cover the Seplember maturitics. T'his, however,
is merely postponing tho evil day, for most of thic fresh hills which we are at the
- present moment selling ave three-mouth bills which will mature in December.
We are thus merely throwing forward our liabilities {o a date when matters will
probably he still more difficult for us. When the busy frade scason comes cn
-aud the trade demand for money becomes hrisker, there will naturally be more
-diffioulty in mecting these bills,

. ““Next, as to the_advances. from the Banks, we took Lis. 8 cioves last,
month and Rs. H crores this month ; and at present it seems improhable that
‘the Presidency Banks will let us have any more. - I fact here again as the husy
-season goes on, it is more likely that they will }:avo-to ask us fior repayment of
some of the advances already outstanding. The unhappy Finance Department,
therefore, is in the position. of 2 juggler who is compelled to spend his life
trying to keep a largo number of plates.in the air at once, none of which he
-can afford to allow to fall to the ground.

“ Turning now to remittances of frcasure, the Seervetary of State has for-
‘tunately been able to secure a substantial amount of gold for us. T nced not say
-anything about silver as, I think, Ton'ble Members are fuirly cognizant of the
Tosition as regards silver. The Secretary of Btate has, however, scoured a
substantial quantity of gold for us and this is, or will shortly be, on the way to
‘India; and we hope we will be ablg to go on obtaining help in this way. Itis
*for this Teason that we are asking Council to allow s to take into account as

part of our currency reserve this gold after prrchase and while it js in trausil.
4t is of course far less objectionablo to issue rotesagainst goldin this way than

461L5 5
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sgainst secwrilive, While it s in the raserve it forms the best hacking that wo
can biave for aur aoley, apurt from o sitver rupecs, and, when we come to
isgue the 20l er o sell i, it automatically eedeems the notes.

“There s v opessible Jourth method of course of relieving our position,
namely, to veduce the amonnt of Conneits which the Scevetary of Slateis now sell-
ing, but T am soes that no Tlon'ble Member would in the present cirenmatances,
difficull as the exelamge position is, wish us to adopt this course. Jaler on, the
pesition will, we hope (though our hoprs are not always realised), hecome easier
1f the recent altevations which the Sgerctary of State has effected in the gold
acquisition rate, and the relaxation which lic has made in the control and res-
trictions cxereised over exchange, do opevate to stimulate the private import of
gold,  That will of course reduce the demand on us for meating: the Seerctary
“of Stute’s Couneil drawings. -

“Yocking a litthefurther forward, Octeber, November and Decembor are all
defieit awanths, Tu December, as Thave just said, we shall have a very large
nunther of treaswry bills to meet. 1 think that we have alveady about 15 crores
-of waturities banked wp in thet month.  Unless, thorefore, the Sceretary of
tate is able o help us to bring back our fnds from Tondon 1o India more
rapidly then we canat present anticipate, the time will come when we shall
obviously not he able to carry on ; and we shall in that case therefors be dviven
to a1l haek cn a Gther issue of nofes issnwd arainst oo funds held in London
which will of course then bo held in the Paper Currency Reserve in the form
of securities. Tt s just conceiveble indeed that we may be able to earry on by
hook or ércok for another-few weeks or even for a month or two; but it seems
inevilable that, hefore this Connedl meets at Dellii, we shall be obliged to have
recourze to the expedient which isnow before the Council. We fell that it would
be extreraely uvdésirable, with' this obvious neccssity impending over wus, to:
defer taking these powers till the adjournment, when ite should have necessarily
to procced by Ordinance ; and we thought that it was essential that we should place
ouvr position frankly before the Council, and ask them to give us the necessary
yowers nov. I should like at this stage to express my regret that we have been
obliged as it wers to spring the matter on the Council at such short notice and
.ask them to pass this Bill through at a single sitting; but this nccessity lins
arisen from our very reluetance to have recourse to the step we now  proposc
till the Jast possible moment, and it is for (his reason that we have deforred.
our appeal to the Council until wo were absolutely forced to make it.

« T should like, however, to assure the Council that we have no iutenfion
of nsing these powers prawaturely. Wo shall enly use them as we require
than bib Ty Lii, Jor we are a5 mueh convineed as any ITon’ble Mem-
ber here present of the wndesirability of inercasing wnduly our fiduciary
issues. I can way at cnce that we have no intention of . indunlging in an in--
- definite issue of cuivency votes which would endanger the stability of our issnes.
and lead to the risk of suspemsion of thicir encashment.” During all the-
anxicties of the war we steadily. avoided that calamity, for so it would then have-
heen, and maunaged fo carry on, although, as 1 think, everyhody knows, it was
a - case more than once of “ touch and go.’ Now’ we can réasonably feel con--
fident (hut the speeive of inconvertibility lias been salely laid. We arcinz
far stronger position now than at any time during the latter parl of the war
T will givo some comparative figures, for instance, of the amount. of our reseryes.
At the begivuing of July last year, that ir, when thereserves had been greatly
_depleted 2 an anxious time, our total civeulntion was 115 erores 3 against that
we held & wmetaliic hacking of 36 crores only, that representing a percentage of
31, By the middie of Scptewber last, ihat is to sy, practieally about a year
ago, our circulation was 134 crores and the inelallic reserve 48 crores, the:
poreentage having visen 1o 38, - Our {ohal ciieidation is now 169 crores ;
against that we held p snetallic reserve of 70 crores, the percentage having
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riven lo 1Y, T oiher werds, during 15 moaths our metallie voserves have risea

two-fold, from 3G to 70 vrores.  Apart fiom that, we e af present in 2 nuch
stronger position as wegurds encashment in several ways,  The nurest and

unsetilement of the past years hias passed away, the difieulties in respect of

our notes have disappeared, and people havo gol aceustonned lo them. We also:
hope that the Bocretary of State will -:ow be sending out more gold to help us

to Luild up our reserves, any gold that we are selling being more than set off by

this, whils our sales of gold should tend to reduce the demind on us for rupecs. -
Last, but not least, of owr tolsl reserve at present of 70 crores no less thau

32 croves are held in eoined rupees, and we have 18} crores of uncoined hullion,.-
a total of 50 crores of silver, which is far more than onr {ofal metallic reserve

Was @ year ago. ‘

“ "Phere is, however, another aspect of these possible additions to ow -
curvency about which the Council will probably expect me to say soincthing, .
since thia point was raised by 3Mr. Maunt in a debate the other day, namely, .
their elfect on prices. Mr. 8arma, I think, bit the right nail on the head whea.
he expressed the opiniou that the real dilliculty of «.r situation in this respeci
was not mercly in#lation of ewrency within India, but consisted in the great
inflation of currencies and the seriows rise in prices all over the world..
With this view I fully agree. Lo put the malter in the widest way the effect
of additions lo the currency of an individual country with a \vorlg-widc trade
ix neeessarily distriboted or dissipatod over price levels of the world as » whole. .
Our ndditions to the currency have been on & far smaller scale than the addi-
tions that have heen made elsewhere,  This is & very abstruse and {echnicals
matter, and T can only touch on the fringe of the techuicalitics of such a
question. - Perhaps T can hest illustrate India’s position by a simile. 1t is that-
of u lagoon connected by a channcl with the sen.  'Whon the tido rises outside
the water must flow through the channol into the lagoo, naturally causing its
level to. rise till it reaches the sealevel. ‘This is what would have beppened in
Tudia in normal conditions, With tho balance of trade sctting strongly in her-
favour money must have flowed in in ons form ov another, whether: through
the Seccrelary of State’s Council Bills or by the import of gold o be tcudered
at our currency offices in exchange for internal curreney, with the result thats
internal prices would naturally rise. But in practice there have been restrictiong
on trade, and control has been exercised in various ways, with the result thag
the channel into our lagoon has been choked, and {he waler level inside has.
not risen as rapidly as the tide culside.  We have had at the same tiwme our-
local deluges, with the result that the water in the lagoon has also heen added.
to by streams flowing down from the lnud—possilly set off by evaporation,
where the ecirculation bas disappearad through the hoarding of rupees.  Cop-
sequently the level of our lagoom is still below that of the level ontside. In.
other words;, our price levels have not risen to the same extent as they have-
clsewhere. -

‘ There is another very important factorin the price question to whick

T should like lo refer. Ttis one on which Mr. Mant very rightly laid great

stress the other day, it is the effect of higler exchango on prices. ~ Much as we--
deplore tho lack of stability in exchango and its consequences to trade, the in- -
crease hus had one  great comnlcrlml'ﬂmzin;; advantage. A higher exchanes-
is the best and most important snitigant of higher prices. [ thonght of pllrs?x;'
'iug' my simile rather further and saying that we have in eficet now constructed

a lock between the lagoon and the sea, which will now prevent it from conti- -
nuing to rise with the tide ontside.  Bul that “would not explain exactly what

has occwrred, 0 I had beller mix my metaphors and explain that the higher-
exchange has had the cllect of causing a yeal change of gear between rupee
prices and prieos in sterling in counlries oulside. .

“ T expect sume Hon'ble Members (o say ¢ that is all very well, but whas:
isto be the end of it ¥ Tcan only answer that thereis no immnediate
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amd sovereiga rowedy, but, T think, we may hope that as the air clears

and as watters becomo more normal and there are signs of this, we shall
gradually Lo able fo hring back to India our reserves in Yondon and at the
same time to fund owr tempovacy .debi in India. At the same time, it is
essential from the facts of oui position, as T have stated there, that we should
nse every possible measure to conserve our finuncial resonrces. T cannot do
better than quote Sir Jau.es Meston on this subjeet :-~* Goupled wit!h cour-
-ageous ontlay on essentinls of progress, w strict cconomy in all non-cssentials
awiil in the near future he wore necessary than it has ever heen'.

“ Ny Lovd, T do not wish to conclude these remarks on a note of pessimism.
Difficalt as mutters undoubtedly are-in many ways, we have at any rate the
comfort, it may be cold conmfort, that wo are suffering much less from the
financial afternath ofithe war than almost.any other country. Mhe very
diffieuities to which _q_l;;_‘if‘ ciabarassinents have largely been deue, nanmely, those
comected with the” exchauges, are in a way cvi(%cr-.cc paradoxically enough
-of the fundamental soundness of our position. It is move than 50 years sinee
10 rupees could buy 21 sterling, and generally the pronounced-strength of our
fareivi exchanges itself shows that the purchasing power of the rupee has
undergone far lecs depreciation than is the case with currencies elsewherve, wid
this f-et is a sure index of Tndia's solvency and indeed of her high credit.”

“Thare is just one word of cxplanation which I would like to offer before
Iclose. This legislation iz temporary legislation, beeausc it amends Acts
which ave in themsclves tewporary Acts and lapse six months after the termi-
nation of the war.  We shall of course have later on to” reconsider the whole
question of our currency reserves and their constitution after we have received
and considered the Report of the Committee on Exchange and Currency.”

Thoe Hon'’ble Rao Bahadur B.N. Sarmsa :—* My Lord, we
‘have listened to a very clear and lucid exposition of the whole position, and we
must convey the obligatione of the commereial community to the Government
for making the sitnation clear. T am wot a pessimist. We have stroggled
through the war, and T an sure weshall struggle hereafter also successfully.
But, wy Lord, I feel that we shall not be doing our duty to the Government of
India or to His Majesty’s Government if we do not elearly say that our
intereste muet e cousidered to be of paramount importance, and that this
tinkering cannot go on very much longer, as it would juvolve a poor country
l'ke India in manifold difficulties. My Lord, at the Delhi Session we ‘were
looking very hopefully lo tl:e statement of the Hon'ble the Iinance Member
for stability in our cwrrency.  'The Hon'ble Siv James Meston Loped that it
might be possible even to reduce the note issue. In paragraph 76 of his
speech the Hon'blo Sir James Meston said :—* The sccond task before us is
some contraction of the Lapur Currency. Four years ago, tho effective circula-
tion of Notes wns under 60 croves : to-day itis close on 150 croves’. Then he
went on describing the varions evils, -g:lnmc of us would probably like to go
further, and reduce the Oulstanding Note girculution wntil we hear no more of
forced discounts in the country-side and theéir hardships on the people ; but it
is not easy to see how this adjnstinent can be effected until silver comes out of
hoards and resumes its duty asa circulating medivm, ?

* From this speech we had at any rate some hope that the Note issue wiil
not be added to, hut we have been gricvously disappointed.  ¥rom 150 ceores
the Note issue bas gone np to 169 crores in the space of about five or six months.
Well, I'do not say that the Government enter into this Note issuing process
with an'easy heart.  But, my Lord, what is the real position ? We find largn
funds belonging o us locked up in London. We find that our exports arc
much in exeess of our tmports, and. consequently Jarge sws of moncy are due
10 us from the utside world. . In the ordinary course of {hings it is met by our
imports of bullion, ard we can only get the value in the forn: of gold or silviy,
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because wo {ako it that all merchandise are incladed "under the head of
¢ Jmports.’” Now gold and silver we-cannot get in thé normal  course of trade, .

because the interests of other countries will not permit of this normal .chanue

- -to be nsed for the purpose of equalising the trade balance between India and
other countries of the world. Well, then, Couneil ‘Bills. have. to be paid.
"That means to say the export merchants, the agrienliurists who -cxport: their

Eroduce, have to be paid eilherin silver coin or.in Notes, Silver is slso vca: _

ighly priced. The net result is wo mu)ti(pl y our curroncy lw

by way of increasing the mefallic curvency if possible as wall as the

ote‘.{sﬁm.’ Ve are thankful to the Governnient of India for so far trying

. to back up every Noto issued by metal. - That is sonnd and safe; babt there is
no going away from the fact that for every rupee we are' coining, wo- ave "also
issuing from the press one-rnpes’ Notes, that is, wo are increasing tho Note:.
cireulation by two-f2ld. My Lord, theve is one-danger, ramely, if we catnob

‘go on- multiplying silver, which iz itself a danges, we go oni 1ultiplying the

Notes, i.e., we have to issue Note Currency in the absénes of silver. That is
a great danger ahead. I am afraid that cven dwing the flotation of the recent -

Joans printing presses were placed at tho disposal of the. P'residency Banks: for
iting the notes and the loans back frow this, and I am very glad to, see thab .
the Hon'ble Mr. Howaid recognizes that- it -is very dangerous to go on like -

‘that, - DBub whatis the sequel 7. We are row asked fo give our consent to the -,

issuo of 20 crores of rupee notes against British Treasury Bills. That means .
-to say, not a penny. worth of gold orsilver need come into Indis to reduce the .
"~ trade balance, I mean tho Bills which would issue, they: aro in:thewselves good,

. giverthicn to the public to meet thé demands of exports-or imports. - That s an
‘extremely Sinsatisfactory stato of things, and, -X think,’ we-shall have to tell ;
*rests-thab-they should not be allowed 10 go:.on- one minnts :longor - like this, |
.The ' normal channely must he :opened. to the Indian publio just asthey areto
cther.countries.  The normal impoits-of gold must bo thé only channcl. .
7« M§Lord, the Hon'ble- Mr.” Moivard ' said that it is recognised every
. where .that to a_certain extenb prices of foodstuff’s would tied if thecurréncy -
‘e incrensed.” That is acknowledged overy where: - Of' Gourse;: its cxact : ratio -

His Majesty’s Governmentand the Bcoretary of State.representing our inte--; .

but. hexe we'have to manunfacture notes to the value of 20 orores of rupees and 4.

' cariiot: 8" told, but it has that effect if -thiigs- are-allowed:to go on as:ab "
- présent. - Tn & poor country like' Indis," her*comiinercidl  intevests “and the " -

intérests of the poor people demand that we shotild wiot add::to our *Note Issus
or CITECCY any lonﬁr. I thercfore implore the (overnmeit to do its-level -

_ best to.impress upon His Majesty’s Governmentto safeguard the interests of
Yodizn “trade and Indian agriculture which are sapremé in this matter; that

* .. th¢ viormal 'channels shoilld be allowed to be utilised for the purpodes of reduc: -
' . ing the Note Tssue, and that we tanunot afford to lock itp snore mondy in Fngland

. for the Jurpose of multiplying our notes here and ‘pay - the people” With - these -

EI.I\POtGS;' _‘ ,1-_.'. . ] . . .
.5 With regard to the seoond aspect of the questiont, of dowse the thing -is

" net so bad. " Of course, we have gold to back our Nole Jesué, but, I think, my

remarks with regard to the inercase of cwrency will apply to this guestion .

also. I therefore hope that it would not be "considered 'y His Majosty's -

- Government that the Indinn publiec do not fecl keenly this apparcut negloct of
" our interests. I symipathise with their dificulties, but at the sawa’ time we as

a poor. people cannob afford to ignore our interests ‘any” longer and now that

the: war. is over, I' hope there will bo no addition to this Nole Lssue, 2nd that -

the Hon’ble Mr. Howard will find it possibie not to issue Nofos to the value of .

£0 crorey of rupces as he proposes.” o L

~ The Hon'ble $Ixr, W, B, Usrum :~“ My Lord, I shoutl like first to

congratulzte the Hon'ble Mr. Toward ou the extremely hucid oxposition he
401LD 6
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has piven ns of the carreney position and the necessity for the present amend-
mant, and there is 1o quesion about it thal the Council mwust support this
amendiuent whole-heartedly. At the sune Lime, the position is such that 1 do
nol think it should be allowed to pass entirely without comment. Mr. Howard
bas told us that since July 1918 the note civenlalion has risen from 115 to 169
creres, and of conrse singe pre-veox days I fancy it has neaely trebled. There is
% very stislaclory fealure, hovever, of this riso since July 1018, and ‘that ig
that, wliereas the note civenlation has visen by 84 eroves, out of that 44 crores
has been backed by precious mesal, and the increas in seewrity backing is only
~1Ceroves. : :

“ Now, my Lord, there is onc point about this redundancy of currency
which T do not think bag been brought out, and that is that, as prices rise, so
curency also mush increase, and when it is said that the increase of currency
in Indin gifccls the prices and thereby increases prices, it mist also ho borne in
mind that the increase of prices cntside .Tmllia demand in Indin o great
incregse of curreney.  And therefore 1 do swot think that we can entirely biwme
the Govounnent of India for the increase of curreney, hecause to a certain
extent thzi is necessary. .

“ Ilien, iy Lord, we have got the poiut that whereas before the war  the
treasury and other balances held in the United Kingdom were only £50 millions,
they bave now gono up to something over £100 millions; and by issning
Councils, as the Hon’ble Member has pointed out, which are absolutely necus-
sary for the trade of the countvy, we only increase that balance on tho wrong
side.  'Well it is very necessary, and T agres with Mr. Sarma in that, that
thig balance should be righted ss soon as possible, and L do think there is a
feeling that the Becretary of State has not quite used the opportunities that-ho

*might haye, both'in hxﬂ;xgﬂgil*ver ab certain times and in buyipf gold.. I think
when the on'ble"Mr Howard was in Calcutta the other day ‘the opinion was
expressed in certain’quartérs that the Secretary of Btate perbaps might have
looked forward to the” husy season of Angust, September, Octoher, when money
is always wanted for export here, and that a considerable time ago ‘hc might
kave foreseen the possible rise in silver and bought silver. - At the same time,
though I understend that he is now doing everything he can to buy gold and
et gold from any quarter from wlich it i3 available, I think there is a fecling
that he has to some extent missed Lis warket with regard to gold. And I would
on behalf of the colnmercial community, very strongly urge on the Govern-*
ment of India that they should do cverything in their power o persunde tho
Secretary of Btate to increase his purobases of gold, and as soon as possible te
transfer that balance which is in England over to this side.”

The Eo:'ble Mr, H. I, Hovrerd -~ My Lord, T would like to
make one or two remarks with refercice to what has fallen from Mr. 8armg and
Mr. Crum. 'The first point which [ wish to mention is, the very technical one
which: My, Orum has raised, and incidentally Mr. Sarma has also raised, as to
the roletion between cause and effect of cwrency and: prices. This question
is always,. from -the nature of it, extremely dilfeult to answer. It is as
troublesome as the old puzzle whether the flrst hen came out of an egg, or the
process was initiated by the first hen laying an egg.  But I rather intended to
imply by ray lagoonsimile very much what Mr. Crum said, namely, that, though

_ our succesary> additions to currency no doubt do cause prices to rise or facilitate
their rising, they 'are tosome extent necessitated by the vise which has taken
place in prices. - -Leb us just place beforo owrselves {or & moment whet would
happen i} we refrained from suaking such additions. Tt is possible that the
effect of “this might be temporarily to keep down prices.  Bub what would the

- result of that be P “he first person it would hit would be theagricultvrist

whom M, Barmna s2id he was anvious  {o help. Transactions in his prodvce
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wauld beeome invpassible. Agoin, bu'mes\mw industries would Lo hampered
and unemplovment and discontent would follow, T do not think 1 need g0
beyond Tudin for an example of this. [do not know whether Mr. Crum
can remember as far back as 1900 or 1901, I ame uobt certain'of the exact
year. That was o time about seven or eight years after the closing of the
nints when large saonuts of gold were bun" imported into India. The Gov-
ernment of India had thought at that time ihat they were not going to have to
coin rupees at any rate for s copsiderable timo, Asa result of this, this gold was
tendered, on artival in India, to the Goveroment of India al their curreney
offices and miuts and the- lmm;xv or;»mtu wanted rupees in rcturn. There
were no rupecs, and the condition of husiness at that time I helieve, wntil
Government could buy silver and pu! more rupecs inte circulation, was
very grave indoed. The faoh is that inall these cases curvency is really ths
fux which makes capilal fhuid. Uuless thero is enough currency, business
becomes dificult and impracticahle. I saw curiously enough only a day
cor-two ago in the papers another very striking instance of his kind—-
where "an increase in  currcucy followed & riso in prizes—in the caso of
Siam. There {wss & great external demand for Siam'’s riee, but  prices
of rice in Siam had risen vory considerably. Thecultivators wanted to
sell, but they would ouly sell - at a cevtain price ; and as a result, in order to
get out the rice ab that price, it was necessary to doublo the note § issue in a very
short period of about three months. I have forgotten what the figwres were';
- they “were expressed in- hlmlc, I thml\, a cur ey with which T am not very
familiar. :

74 4 1 ghould liko to add & fe\\ words about what Mr. Ciwin said about the
pns 1b1hty of our bringing back .our funds from London. In this matter we
o aremther between tho devil and the deep sca.  We areasked ‘on one hang

hélptrade by eclling Councils—we hinve had several pitcous appeals to'sell
more uncils,—and, on the other hand, we arc asked to-move our funds back
to: Iﬂdla.. “The -effect of sclling Counczls is to take our funds home. But-the
3 Secretary of Btate is fully conscious of the necessity of doing what he can do
"o help* us by acqumtmn of - the precxous metals.  Bub even | without tho

Becretary of State in tho markot the price of silverhas, dwing the Jast two or
. three.months, gone up from the low fiftics and even during the last day ortwo
“has cxept up to 62 poncean ounce. What. would have ha gpcned if -the
: Sccretmy of State had been buying large - quantitics of silver ?~ I can ouly

answers Mr. Crum by. asking a. questxon mysclf. As regards gold, .the
. Secret&ry of State is fuliy alive to the importance of securing gcld Tt is:

‘possible - he might have secured certain eonsignments -to which Mr. Crum
" refexred, abont £5 millions which aré popularly Delieved 0 have gone to Japan °

and South America; bub after all gold was practically unprocurable till ab', ut

. three mouths ago. The United States had a pro]ulntmn on itz export. Thé Bank
- of England luul contracts with' mincs within the Ewmpire, and-they would: not Jet
gold-go.” The Secrctary of Btato could not get-hold of it if he had wanted to,
Now Tio has been ablo to make a start—- believe he has got about ﬂvenulhom
S0 far——and I hope, he will be able shortly to get conmdumbly more,

'lhe motnou was pub and agreed lo.

The ‘Hon'ble Mr. H.F, Hawa.rd PRy Mv Lord Imtzcduceﬂm
- Billand Ialso move your Exccllency to suspcnd the Rules ol Business to
e ndxmtof the Bill Ueing taken into consideration,” .

The President :—* I suspend the Ratles of Business.”

" The Fon'bie Mr, il I, Kowa.zd' “My Lord, T move that the
Bxll be taken into -consideration.”

* The wotion was put and ngreed to.
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- 'Fhe Hovble 8y, M P Meoward My fLord, 1 mave that the-
i) be passed.”

The wotion was put and agreed to.

—— e ;e ————

THE INDEMNIGY BLUL-~(contd.)

‘t'he Hon’ble Sir Wililesn Virgent - *“My Lord, Imove that t:.c
Bill o indemnify oflicers of Qoverrment and other persons in respect of certain
acts dona under martinl luw, and to provide for other inntters in connection
lhvlmuth Ye taken mto consideistion.

(X9 fl‘

Yhe muin punclpleﬂ of thix Bill have been fully debated only a few duys
agc, and it would be idle for me now to waste tha time of the Council Dy -
coveving the same ground ugein, Such details us have bren eriticised by
Hou’sls Menibers are the subjeit of amendments which are hefm. the Councii, -
nud 1 nead not address Conneil i regard io them at present.”

""he Houhle Poandit Mrden Mohan Malaviye :— My Lod
T heg 1o praposc that the Bill-be relered o a Sclect” Uommittee.  This s a .
very Baportant Bill, my Tord, it involves very important questions of law, and,
T submit, it is not a measare which should Ve Inuried through the Counil
without its provisions being exzanined in a Select Coramittes. I suggest, my
Jord, that the Select Conunittee should’ consist of the Honble the Luw
Member, . the . Hon’ble the. Home Member, the ITon’ble Sir Edward Maclagan,.
His Tixcellency the Commander-in-Ghief, the Hon’ble- Mr. Sarma; the Hon'ble

~ the: Mahamia .of 7Kasimbgzar,: the ‘Hon'ble - Mr.. Sinha;- the Hon'ble-Bardus :

Sivndar Singh Majithis; the"Hon'ble Mr. Crumiand xoyself, , Thero will; be no--

. byrm; my Lord, 1f the; Blll <jg, doleyod 2 little while; its provisions are so 1mport—
‘ant that they ought to De: exdmined in. Select (.:ommlttcc -I therefore -move .
- that. the. Bill be referred. to .a Select (lommlttce consisting of the lIun ble.

Mer) hera whose names -1 have mentioned-. . .

‘t'he Fen'ble Szr William 'Vliu ent a—“Do I undcrsﬁind’~'i'-lmt"'-

the 1ion’ble Member is moving an amendment o the metion P

Thie President - Is the Hun’blﬂ Meémber moving 2n amendment to
the motion which is en the paper £ '

Tho YWa:'ble Pundit Meden Te"oha.n Malaviyzs :— My Lord
1 have put for v.m'd Mmt Ihad to say, [ do not wish to add to or °uht"tct
froin it .

“Tha Presideont :— Whé't T want the Ton' ble Meraber to give -me a-
clenr answor to is this.. Ts the Hon'ble Member putting formnd an nmcndment
to the motion which is on thé paper ¢

The Eon'ble Pandit Madan Wiohon Ma.la.vxva 1=“My Lord,’

I 4o not kuow whether I should call-it a :technic:! awendment.” I awm-

endeavouring on the motivn hefore us to put forward the proposal that T lave
put for\\'ud for the consideration of this Council. "If a technical amendment
is-weeded, my Lord, I will say that it is a technical aniendinent; but, I submit,
that it is not necessary that there should be an’ amendwent. On a motion.”
made: by the Fon' bie " the Iome Mrember, I am entitled to put forward the -
view I have doue for the consideration of the Council.”

The Prezident :—The Hon'iic Member is pufecdy within his
rxfrh‘- to cppote 2 motion which is before the Council, ‘but if the Ilon'ble
Mrmhm' wishes to move an mapendment, he must move it now. I take' it from
the Bon'bic Member that he is opposing the. molicu: and not'moving an
amendment.” : )
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The Hon'ble Pondit Madon Moban Mrinviya:--« My Tord,
if an amendment is the ouly proposition which is hefewe the Counecil on s
question like this, I put it furward as an amendment.”” -

The Hon’ble Sir William Vincent :—Then, my Loed, I take
objection fo the metion, on the ground that T have had no notice of the amend-

‘ment.”

The Hon'ble Pandit Madan Mohan Melaviya - I sabmit,
my Lord, ﬂmt; {he Rules do not require notice. I beg your ¥ixcellency to refer
10 the Rules.” ' ' o

The President :— Will the flon'ble Membor refer me to ihe rule
- under which there is no wocessity to give notice in the case of an amendment
such as he proposes ?

The Hon'ble Pandit Madan Mohan Malaviya :--* I think,
yow Excellency, that the Member who objects should show under what rule
it is necessary.  If the Hou'ble the Secretary of the Council will send me 2
copy of the Rules, 1 will refer your Exccllency to it.” -

. Loa-
The Hen'ble Sir George Lowndes :—“ May I suggest that the
practice here is, when we have got a motion before the Council, your Lord-

ship as Yresident has oxil{ that one motion to put to the Council. It is only:

if an amehdment is moved to it, that your Iixcellency can put another meotion
to the Council. At present there is only tho one motion before the Councif.”

The’ President :—*It is true that, under mle 28, when.a Billjs
taken into consideration by the Council, any Mcmber may proposo an amend-
ment of ‘such a Bill of which three days’ notice should he given. What the
‘Hon'ble Member suggests is not an amendment of the Bill, and, I think, he
ig in order and the Hon'hle Member can move the amendment as he proposes.
Do I understand tlie Hon’ble Membor has moved the amendment? ”

‘ ’; The Kbn'ble Pandit Madan Mohan Malaviya :--“ My Lord,
1 beg to move the amendment which I have placed before the Couneil.” .
" The motion was put and negatived.

!

Theri the motion that the Bill Le taken into consideration was put': and

-agreed to. - ‘ _
“The Hon'ble Sir William Vincent:i—* My Lord, I move a5 an
.amendment-— S :

... That in the preamble of {he Bill for the words it bas boen neackenry for the furpese of

maintaining - or westoring order to resort to martiel law’ the words ‘marisl law haw boen

enforced ’ be substituted.’

“ During the debate on this Bill it was apparcnt from the specches of muny
Hon'ble Members -that the recital in.the preamble was interpreted by them
a8 & quasi-admission that this Jegislative Council accepted the view that the
declaration of martial law was nceessary ; among obher Members, my "Ion'ble
friend, Mbr. Binha, drew particular aitention to this point. Tilen said that
we would consider the question of amending the preamble, and tho preseht

smendment is proposed to give effect to thal intention and to jaake it abund-.

antly cledr that there is nothing in the Bill which can in any way be interpreted
401LD. 7.
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as nesning that this Council has ratified or admitted the necessily for the
enforcement of wmurtial Juw.

“ Ihe amendwent as proposed mercly makes « statement of absolute fact,
wliich 1o ohe cai conirovert, thad mimctinl law was enforced.

The mobion was put and agreed Lo,
The Hon'ble Rao Bahadur B, N. Sarma ;:—* I think, my Lord,

the 2:d*snd $rd® amendments on the list would fall to the ground having
rogard to the acceptance of the first.”

‘¥ho Presideat i~ That is so. No. 41 goes as well. ”
The Hon'ble Mr. Sachohidananda Sinla :—-“My Lord, the

amendment T projose is

- The den'ble Siv Willism Vincent :—-“My Lord, may I suggest
that,with your Lordship’s permission the Hoble Mr. Sinha should take wup
this amendment, which is veally u consequential one, along with a subsequent
amendment of ais.

'+ The Hon'ble Mr. Bachehidananda Sinha :— I shalldoso with
your Eordehip'’s leave. I propose that— .

‘.'fn‘,é){b, soognd clause of the preamble the word cortain’ be inerted botwoen the words
*indemriify? aid officers’

. wnd® a'l‘é‘o‘-'g:i‘tipose Co.

Thg Pyesident :— T think if the Hon'blo-Member would postpone this
until"ht.;‘come‘s to the clause, it will ho more convepient to take it on the
claiise. " ‘

. The Hon'ble My, Sachchidananda Sinha :—*I shall do so, my
Yord. T now propbse that in the same clause 3 of the preamble the words
¢ purporting to have bieen ordered or done’ be omitled. The reasons for the
proposal - are. thesc. Acts which are either dons or ordered to be done for the-

urpose of maintaining or restoring order are acts which wo can all understand.
gut it is difficult to understand acts to which the words in the preamble refer,
namely, acts ¢ purporting to have heen ordered or done’.  As this might cansc
some confugion without any substantial object being gained, so far as I know,,
‘T propess that these werds be omitted."” :

Tho Hon'ble Sir George Lowudes :—* My Lord, the Government

-sreob prepared to accept this amendment. The words aro - perfectly innocent

in themselves, and they appear in most of the indemnity clanses, which so often
find a'place in our Acts.” Thr object is to avoid any dispute as t6 whether an
act was actublly don€ for a particular purpose or only intended so to be done
though it ‘may rot have effccted that purpose. Assuming that there is any

nestion. 29 fo whether any act was done in good faith and in the belief (wo

.shall coino to thul point later) that it was necessary for ‘2 particular purpose,

m— e —— .

" THo Mod'kle Ra¢ Bahadur B, N. Sarma :~- ,

¥ 2. That for the finst paragraph of the presmible tha following Ue sabstituted, namely :...

* Vftiaseen for tas yurposs of su pprossing the recent disordery in certain distriets of the Punjub and in ofbes
paets of Sudin, and restoring order trercin nartlal Jaw hay boen retorted o, :

3. Akat the words * sonfulaiving or’ in fmlgmyh 1 of the prenmhile Lie maitted.’
+ Tho Don'dle Mr, Malaviyn &~

4. “A%at in the Arat clansc of (b preamble, the worde Cmainlaiuing ur’ be amitled.’
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ils justification ought not to depend upen whetier as & malter of fact the

rurpow was attained ; if il was intended to attain thet pwrpose, the act vaght to.
)

¢ covered by tho Indemnity. When we come to the question of good faith,
Hon’ble Members have got many amendments on the paper, and they may

possiuly suceeed in striking-out the words in that clanse ; if so then it raight be-

rensonable to omit these words; hut we could not omit them at the present.
slage. I am quite willing, my Lord, to defer a vote on thix amendment natil.

we have done with the ¢good faith’ amendments, if my Hon'ble friend thinks.

there is any chanco of ‘their being carried; hut I do not think there is any.
great chance of that. ™ S

The Hon'ble Mr. Uachchidansnda Sinha:—“As to lhe.

question of any chance of our amendments Leing earricd, I have not the
slightest hope at all; I would not defer censideration on that acconnt.”

The motion was put sud negatived.

The Hon'ble Pandit Madan Moban Melaviya :—* My Lo, .
T beg to move *that in the second clause of the preamble, the Words maintain--

" ing or' be omitted. 3y Lord, it is «n abnormal position to my miad for which

no support is fonnd in the ancient Statutes of Parliament, though it may be-

found in some of the more vecent enactments in some of the Colonies, that you
should resort to martial law for maintaining order. Maintenance of order.should
be scenred hy the ordinary police assisted, whn it may be necessary, by the
military troops. I therefore submit that these two words ¢ maintaining or’
should be omitted from the second clause of the preamblo. -

_ The Hon'ble Sir William Vincent :—“My Lord, I submit fhat
it is essential that these words ¢ maintaining or’ should be retained.” - It Will be
obvious to Members of this Council that once martial law is declared, or en-
. forced, officers of the Governiaont have not only to suppress active "disorder,
but they have to maintain order as well. . For instance, my Lord, supposing
there was a disorderly mob about to colleet for some improper purpose, it wonld
in-snch circumstances obviously bo necessary for the military commander to
.- isgue orders prohibiting the asscmbly, and, if neccssary, prevent such’ assembly

~ by forée.--.Otherwise indced his pusft.ion would be an impossihle one’; he would.

‘have to wait until mischief was begun and then begin to suppréss it. It will

be clear to the Council therofore, Thope, that the retention’ of these words is-

absolutely necessary. " _
The Hoa'kle Rao Bahadur B, N. Sarma:—“ My Lord,.

" T'think that the TTon’hle the Home Member might reconsider this guestion.

His objection to Mr. Malaviya's amendment is, that during the suppression of -

& disorder, order has to be jaintained ; it can only be maiutained under martial

.* law, and consequently the words ¢ maintaining or’ would he thoroughly appro--

* priate, because there would otherwise be no one to maintain order during that
‘period, : . ' .

~“ What is mentioned here is © or for the purposes, the general” purposes of

maintzaining or restoring order.” That raises a large question, namely, whether

. in future where disorders arc to he suppressed martial law can continue for the

. general purpose of maintaining order, if the officers charged with the duty of’

suppressing disorders should he indemnified under this Act in respect of “acts.
done after the disorders had Leen suppressed.. My submission is that this would.
lead to the acceptance by the Legislatuve of the principle that martial law cax.
be vesorted to by the Governent for the purpose of mainfaining order althongh.
they had suppressed dizorders, and that any person who uses cxtreme u:oasures-

1390 Bt
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_thereafter for maintaining order should he protected.  The ordinary Jaw is that

the civil armomust mect all contingencies and maintain order once violent armed
rebellion is suppressed. My sulamission is that we in this legislative assembly
showld not aceept any other principle. Tdo not wantto raisc this question mere-
ly for an argumentative purpose. I submit that this Act” will he quoted as a
precedent. 1t may be open to'a fubure Government, whenever a riol cannot he

.quelled, to have recourse to mactial law. The police and the magistracy have the

yight to invite the co-cperation of he military for the purpuse of quelling a.
riot and all necessary force can be uswd, but the civil power and the military
assisting it have {o tako cognisance of the fact that if' unnecessary force bo
used the officers would Le Tinhlc to punishment. 1 do unt think there have
been any cases whero the oficers in such circumstances have been protected

.hy au Indemnity Act. I will quote a passage from Dicey showing thai

protection lasts only as long as the necessily lasts for suppressing disorder, but
no lenger.  Whis is what Dicey soys :-~

¢ Mardial jaw in the sanse in which the expression ix here used, joeans the power, right
or dnty of the Crown saud its sorvants, or, in other wonds, the Government, to maininin pulliv
striciness necessary for thut purpose.  Fonce wartinl Juw eomes into existence in times of
invasion or ingurrection where and tnso far as the King's peace canmot be maintained by
ordinary mcuns, an! owes its existonce to urgont and paramount necessity. The point to be
Dborne in mind is, that the power to exereiso martial law which is not ill described by un expres-
sion known to the Americun Courts, namely, that of ¢ War power ' as it oniginates inso it is limited
by the necessity of the case. The only principle on which the law of England tolerales what
is callod martinl law is necessity, its introduction can only he justified by necessily, its conti-
nuance requires precisely tho samo justification of necessity and if it survives the necessity
on which alone it rosts for a single minute it becomes instantly a wmere exerciso of lawless

~iolencs.”

.order, or in {echnical language the King's peace st whatover cost of bloud ar property muy be in
. 8 J} propeity mis;

"Therc are a nymber of other passages :-—

¢ Such legal right or duty slways lusts s0 long and so long oaly as the cireumslances
exist which necessi{ato the use of force.’ .

¢ My submission is that the Government woidd he right in asking for the
protection of their officers during the suppression of the rebellion and for the
purpose of maintaining order during that period, but they cannotask and they
should not ask this Council for the acceptance of this novel principle that-
whenever. order cannot be maintained by the police and the military force
is used, its officers shonld be indemnified. I therefore submit that the words
¢ maintnining or ’ should be owmitted in the second preamble.

"The Hon'bie Sir George Lowndes :—* My Lord, as I pointed
out the other day, martial Jaw steps in when the ordinary civil courls are unable,
T use the words deliberately, to maintain order or to suppress disorder. The
Hon'blo Pandit and the Hon'ble Mr. Sarma havo suggested that the insertion
of the word ¢ maintaining * created a new doctrine without u precedent. It
is, if T may say o, nothing of the sort. Ti is inconceivable to me that Mr.
Sarma should say this after reading the passage he did from Dicey. Let me
read it again :—

¢ Henes murtind law comes into existenco in times of invasion or insurrection when,
where, and in 5o far a8 tha King’s poace cannot be maintained by the ordinary weans. ’

The Eon'ble Pandit Madan Mobhan Malaviya :— What
page ? " -

The Boxw'hle Bir George Lowndes i My Lo, I decline
to be interrupted by tha Hon'ble Pendit. 'When the ordinary couwrts canuot
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waintain order o suppress disovder, veu mast have mactial law.  The main-
tenance of order is one of the definite objecls with which wmartial lw is
pulb into force.  The Lon'ble Pandil also said that {here was no precedent for
Lhis, and yeb during the past few days [ have lent himand every Member
of this Council-who has asked for them, the South Afvica Acts whioh are the
Intest (exmn}\loa of martial law and Indewmifying Acls, In each ono of them
vou find that martial law was used for muintaining order. I will nol
troubla the Council with many extracts, 1 will read the irst that comes i hand.
Section 1 of the Act of 1900 says —my lon’ble friend will find the sume in
them all— :

* All acta; malters and things whatsoever in good faith advised, commanded, ordered
direated or doue, as “necessary for the suppression of hostilities or the establishmoent pnd
maintananee of good order and government.!
1t is the same in most of the older Acets.  We are introducing nothing new,
nothing without precedent.” i

The Hou'hle Pandit Madan Nokan Rialaviya My Tord,
the Hon'ble the Law Member quotes 2 scntence from Dicey in which he says
that where order cannot he maintained by the civil courts martial law steps in.
That is very different from saying that that sentence gives support to the pro-
position headvances. Our point is that you do not find this autbority in the Acts
ol Parlinment. You had some-authority in the three Acts of Parlinment but,
iy Lord, these three Acts of South Africa ought not to be amodel s aguinst
the Acts of Parliament. 1 should like the on'ble the Law Member to quote any
Act of Pavliament in which for.the purposes of maintaining ovder wariial law
has been justificd. Then, my Lord, I gavea certain authority which the
How'ble the Law Member will not disregard . . . .

‘fhe Hom'ble Sir George Lowndes:—“My Iord, may T
interrupt ?”

" The Hon'ble Pandit Hadan Mohan Malaviya :—* Ny Loid,
I object.”
. The Hon'ble Sir George 'Lownd‘es_:—-“ Very well.  The Hon'hle

.

Member does not wantit. It is there.”
- The Hon'ble Pandit Madan Mohan BMalaviya :— The

Hon'ble the Law Member was afraid to let me have the page of his quotation,
which is the smallest courlesy that any Mewber of this.Council is entitled to.
‘We are coming to had ways.”

The President :— I quite agree. Will the Tlon'ble Member proceed.”

The Hon'ble Fandjt IMadan ¥ohan Malaviya :-—* Thank
you, my Lord. ‘ .

“ Now, the Earl of TTalshwry in Vol. VI of the Laws. of Bugland says -~
* The Crown may not issue commissions in time of peace to lry civilians by
martial law : but when a statoof aclual war, ot of insurrection, viot, or rehellion
amounting o war exisls, the Crown and its officers may use the amount. of
foree necessary in the cireumafances to vestore order; and this nse of force is
sometimes termed martial law.  When once this state of actual war exists, the
Civil Courts have no authority to call in question the actions of the military
authoritics ; but the powers of the military anthovifies cease and those of the
Civil Comts are resumed ipso fucto with the termination of the disorder.

« T submi, wy Lord, that {his is an aunthority which the Hon'ble the Law
. Member eamnot disvegard or make light of, and it ix entirely in support of the |
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proposition which 1 have pat beforo the Conncil, namely, thet the words ¢ main-
taining or * should be omilted from the second clause of the preamble.”

"The motion was pat and negatived.

_ 'The Mon'bio Reo Rahadvr B X Exrns (—“ My lord, [
beg to move that in paragraph 2 of the preanble the words “in & reasonable
belief that they were necessare ' be omitled.

“My Lord, es far as I cansee, the words used in all the enactinents dealin
with Acts to indenmify officers are © dave in good faith as necessary for the saic
rrpose.” 1 have not Yroea able Lo come across ‘these additional words * in a
rensonable belief thut they weve necessary”  On thal ground alone I might
ask the Council to follow the precedents set to us by the Legislature of various
countrios'und dropthe words ¢ in a reasonable belie! that they were neces-
sary’, hecause they wonld Jead to an iaquiry of o somewhat elaborate ehorneter
on which ne sufe conclusions ean be come to. - Hut L have o greater objection,
and it is this. As the Bill stands, the persen who comes into the Court to seck
ridress will have to show fwo thinas, first of nll, the act of which ke complains
was not dono in good frith, and, seconally, that il was nol done in w reasonable.
belief that the act was necessary for the puepose. I would first Jike to ask the
Ilon’ble the Law Member to explain clinrly for what purpose these additional

* words have heen nsed, and how they would not he covered by the same words

¢ 2ood faith,’ and if sowme additional sacaning is sought Lo he imported, what that
additional meaning is. But as they stend, my difficulty is, the person aggriev-
ed will have to provetwo things instead oi one thing which generslly he is'
asked to do by ahnost every Legislature. Then with regard to the words
¢ reasonable belief.” Supposing a person has to show that an officer did not
belicvé that an dct was nocessary, I think it is almost fmpossible for him to
prove it. But yon may sny that tho words ** reasonahle belief and in good
faith’ are there. ‘There, my liord, comes in the difficulty. Supposing in &
articular comynunity there is a belief certained that parbicular wmeasures,
owever wrong they may he from the oval standpoint, are necessary for
achieving & certain end.  Now, taking the moral atmosphere of Germany, for
instance, it was considercd by gll alike, professors, philosophers of law, philoso-
phers of wnorality, by military men and in fact by all classes, that certain:
measures which were condemmed hy the rest of humanily asnou-civilized
methods could be. employal.  Well, if you are {o judge a German ofifeer’
Jahouring under that iwpresston, could not these words ¢ reasonable helief ?
protect him, hecause he helieved that they were necossary, the atmos-’
phere in which he moved Ted him o Delieve that they were necessary  also.
Therefore, if yon are to judge him by thut standard, certainly Le onght
to le prolected, -Similarly, supposing the atmosphere in the Punjub in
those days was such that the several gentlewen who were responsible .
felt that there manst be a deviation, o departwre from standards which arc gene-:
rally considered to be humane and civilized. T need hardly allude to the
Salaaming order and several other orders that were passed to which aljusion:
hae already been made, heeause it will only tend to embitter feelings and do
no zood. There ave certain arders which cannot e jurtified by any standard.
of morality. Now supposing the ofticers, having regard to the menial atmos-
phere surrownding them believed that those acls were necessary and reason--
able, my Lord, will they be proteeted T subyinit an claborate inquiry of that
deseription might be opened, T wiil nof say would be epened, but might be
opeaed, if the various theories on which Btates like Indin ore held and can be
held in sabjeeticn are to he hrought hefore the Iaw Courts. Therefore there
is ne preccdent for it, it wight Jead to various ditlicultics, and I therefore
cainestly request that these wenlds Bie omitted ' Cor e
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The Hou'blse Eir Gecrpe Lowndes :(—* My Lovd, L regret I am
vnable cither Lo omit these words or Lo explain & ny more clearly to my ITon’hle
friend Mr. 8arma than I did on the last occasion what the real intention
aud object of thy words ave. Wo had # clear admission of the propricty
of this clausc in hig previous speech when he asked us to adopt the actual
wording of the South Afrien Acts which the IHon'ble Taudit so violently

mspntul

“1 e\’pl.uuod last fime that the words * in a reasonable Dbeliet that the acts
were necessary ' are only a translation from the wording of the South Africa
Acts.; -+ + could of course u& the actual words of the South Afica Acts, ﬂmt
is, acts .dono as necessary.’ I think this meaus ‘done as being necessary,’
that is, the ncts were so done hocause the 1men who did them helieved  that
they were necessary. We do not stop there. We say freasunably
hehieved * that. they were necersary.  ‘We oaly propose to indemnify men who
had a reasonable belief that their acfx were necessary. 1 am sure the Council
will accept this as at all events & faiv translation of the words which my Hon’ble
friend Mr. Saria would have preferved to have in the Bill.

“Then he talked «ont the meatal afmosphere Leing immaterial. He”
forgot, I am suve, the quotation which [ read from the speech of perhaps one of
the greatest Lord Chancellors in the House of Lords. I quoted it at some length
and [ do not proposc to read it again,— it is here and my MHon'ble fricnd can
see ib if he wishes to. Lord Thurlow says that you must take into account the
mental atmosphere, that you must consider the eircnmstances under which a
mnan had to make up his mind as towhat ho should do in an extrems emer-
geney, and if he nade up his mind reasonably, you should not cousider ez post
facto whether tho acts he did were necessary. 'he real test should be whether
he had n reasonable belief at the timo that thc) were neceseary, and did them
in.good faith. If Hon'ble Members arc going to insert amendmentu like this
in an Act which is intended to protect of'ucors who did their duly in good faith
under very frying cnomretzmcu I yay an Indemnyy Act from this Council

is not worth having.”

The motion was put and ncgatived.

~ The Hon’klo Pandit Madwn Mezm.z Malaviya - My Loul 20 r.,
I beg to propese that—
*Tu the sevond pamgraph of tho preamble for the words “and in a reasonable beliof bt
they wero neeessary for the said purposes,” the following be subslitnted ;- -

*necessarily and properly, in fuitherance and -exceution of the ohjeets for which
martial law wag pmc..mnod as wloresaid. ’

L \Iy Tiord, I have taken this clause from an Acl of the laws of St. Vincent,
Act No. 189 of 1862.  After indemnilying certain officers against acts done by
them during the prevalence of martin [ Taw, tho Act procecds—* provided
always an uulcxmutv herehy granted iz granted on this supposition snd con-
dition that all such nets, matlers and things shall have been done ov shall Le
done boane fide necessavily and properly in Jmthnmn(.c aml execution of the
objects for which mawrti: i Law was prociaimed as atoresaid.

X Now, my Lord, I think that ihis is a mch more reasonable provision to
adopt lmm the ane that stands «t present in the Bill. Here you say that
a man should have acted lene fide, that isin good faith, and nccessari- -
ly and properly.  That would include a consideration of what humanity
demands.  "That will inchude aiso that the iing should have been done, and”
a reasopable helief will he implicd in the plnaﬁwluvy I have suggested. He
must acl reagenably in finding out shal it was necesary and in a proper way. *
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1 hepe this amendment at least may find acceptance at the bands of Governe
ment..”

The Hon'ble Sir George Xowndex:—“IlI Jieard the Hon'ble
Mewber avight he said he had taken these words from an Aev of St Vineent.
That s no doubt out of complizaent {o the on’ble Member who s in charge
of tho Kill. T can see no other yeason for his having done so.  The Act of St
Vincent goss hack Lo, 1862, that is gelting on to 60 yenrs ago now, whoreas we
have tried to follow & niore reeent malel. I have neliing really to add o
what I said on the last amendmeal.  The point is this, as I tried {o explain,
that we do mot want in this Bill to make the {est whether things were
or were nol in fact necessary.  The fact that they weve wnnecessary; judged
ex post fuclo, is nol the test for indemnity in the casé of acls doue under
these very diflicult circamstanees. 'What we have got to find is, whether
they were reasonably lhelieved to be necessary-at the time, taking into account
the conditioms under which the men whe did them had to net. We are
not coing 1o examine them on an cx post fucto basis, er consider, looking
back now wunen all isover, we {kink they were really necessary or not.
That iz net my idea of an Indemnity Act. 1 regret Government is not able to
2ccept this amendpment.”

Tro Hon'ble Pandit Madan Fohan Malaviya :— My Lowd, v
. have had somenovel argnments, hut the wost novel argument IThave heard to-da
is tho argunent of the Law Member that a thing is to be rejested because it 1s
ancient. T fear much will have to be put aside in favour of modern ideas a3
to what should or should 1ot be dene. X take it that the fuct that a thing is
ancient is rather a recommendation. At any rate T am prepared thal the
niatter shonld be considered e its werits.  Leb us eonsider which is belter, the
provision which is now being proposed by the Government, the paraplirase of
the words * donc as uecessary’ of thoe Acts of SBodth Africa, or the language of
the ennotment from which I have horrowed py phrascology, namely, that the
indemnity shall be granted upon this supposition that all such acts matters or
things shall be done bona fide, thet is in good faith of course, * necessarily and
properly in furtherance and exceution of the objeels for which martial Jaw
was proclaiied as aforesaid.’

“ 1 this phrascology is adopled, where il would e reasonable to extend
indemmity it would be extended, but it woiild cut off a lot of other acts which may
not bave hecn done properly and which may not have been necessary. - The
Hon'ble tie Law Member would not atlow any discussion of tho question whether
certain zets wers necessary or not by the phraseology which ho has chosen to -
adopl. Mow is n man to kpow what the beiief of a particulsr individual
was when he was acting P I yon put it on the ground that he shonld show

. whether the thing was necessary, that he should show that it woas proper, then
you arc on solid ground, but you are in the regions of vagneness and uneertainty
in putting inthe phrascology that a thing sheuld be done in a reasonable
‘helief. 1 therefore hope that wnless the Govermment ean find some more
substantin] argument against my proposition than that it is somewhat ancient ns
compared to the provisions in the Bouth Afrvien Acts, they will reconsider
the positicn.  This will wmean a great change in the sutlook of those whe
may Le concerned with such vasee. M you refain the phrascology * in good
faith and in a reasonable belief,” youake it a very diflicult thing, il not a
practical impozsibility for the plaindilf to establish o cuse for damage ageinst
% person who may have - injursd or repressed him. te may come into the
box and swear that he reasonably believed that this .was sweessary and that
would he an obstacle.  The Act even saves him the neeessity of swearing even
to that, because, the lhird scetion of the Act gays that that will be presmmed
if & certificate has been obtained by o Scegrefary to Government. 1 therciore
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-think we are carrying things too far i putting tho provision in the present
“form, and if you accept my suggestion and substituto the words ‘negessarily
and properly in furtherance and execution of the objects for which marlisl
‘law was proclaimed,’ you would leave a fair chance to plaintiffs to have
- the justico to which they may ho entitled. I theroforc press this amendment
on the consideration of the Government, * :

‘The motion was put and negatived. .

The Hon'bleSir William Vincent :—* My Lord, may I again
_suggest that the Hon'ble. Momber should take wp this amendment* with his
amendment No. 32. T would snggest, with your Lordship's permissicn, that
- it would be more convenicnt to the Council. T'he present is .2 consequential
amendment on the later one.” ’

The Flon'ble Eno Bahadus B, M. Sarme :—1 have no
objootion to that ; even if No. 32 is rejecied it comes to the samo thing. *’

The President 2—¢ No. 10 ¢will stand over.”

T'he Hon'ble Mr, Sachckidanrnda Sinhe :—“My Tord, I
move that—: C ’ o
‘In clavee ' for the words ¢ any officer of Government whether Civil or Military,’ tho
"words ¢ any police officer of or below the runk of Assistant or Deputy Superintendent of Polics
and any soldier o non-commissioned ofBeer of His Majesty’s Army acting undor the oxders of
their superior officers’ bo substituted, ’ : :

“ My Lord, the reason for this amcudment is obvious. In the coursc of his
--opening speech the How’blo the Home Member insistod repeatedly that if this
. Tridémnity- Aot was not passed, it would be putting in a very serious predica-
- ment & large nuiaber of soldiers and inferior officers who had faken part in
.. carrying out the orders .of their superior officers. I, 'therefore, propose to
-_limit this class by giving a definition of the officers concerncd, a3 to who the

officers will bo who will be indemnified by this Act, for all acts déne by them.
As regards the superior officers, thay will be under the common lajr protected
for all acts done in good faith. But if it can be cstablished that cerlain. acts
- were dotie.by them, or ordered by thein not in good faith, if they eommitted an
_ofrotity or something that should not be done, the law will not protect them.
For.this.reason I propose my ameudment.” ] ‘ o
*The Hon'ble Sir William Vincent :—“I think when I explain to
the Council what the cffect of this bmendment would he; every Momber of this
- ‘Council, every rtcasonuble Member, including the. Hon’ble mover, will be
“convinced that it really is an impossible amendment for acceptance. Reading
_the amendment, it will ba seen that il would limit the protection afforded by the
. Bill to the easc of police officers and soldiers. Now many other officers besides
. 'police officers have been engeged in the “suppression. of the discrders, officers
~ both civil and military. S
- %1 am, forinstance, informed that ¢ehsildurs and other revenuc oficers have
been so used. Thero was also an Indian Sub-divisional Oficer &t Kasur and there
was an Indian Deputy Commissioncrin ono district besides- European Deputy
. Commissioners in other districts whiose services were similavly uased, and there is
' really noreason why the protection which isgiven to police officers shonld ‘be
" refused to officers of this class.” Then, again, in the case even of police officers,
< why is an Assislant or & Depuly Superintendent of Police to bo exonorated for
acts done in good faith, while a Superintendeiit of Police is not to reccive the
" éamo protection ? 1s that fair, js that"reasonable'? Is there any reason for-

I ®The B 1'blo Mr. Sarua 310 That to prragrapk 8 of the p:mubl'e the folloving be added ¢ in cortaiz:
eams aud subject 1o Lhe liwilations spci€:d herely below.” -
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instance why Mr. Hepon, Supevintendent of Policein one of the distriets, whose
nume I Liove heard quolid ~I do nol happen to know him mysclf—if he has-

- acted bone fide and in the reasonsble belief that his action was neeessary, should
not receive the protection of this Act ? I's thae any reason why a subaltern or

commissioned  officer of the Avmy who has had to take patbin quelling these -
disorders and who would be excluded by this amendmont, should pot reccive

"the benefit of the Act ? I'mip sure, it he thinks over the effeet of his proposal,

that the flon’ble Member will sithdraw his nendment.”

The Hon'ble My, Sachehidanauda Sinha - I desire to say in
reply. that the reason why I frowyed the sendment in this way was that I
considercd that those officers who xmay be held to hywve iniliated a certain policy

‘should not reccive the protection of the Indemnity Act unless of gourse,

they can ehow that, their acts were done in good faith. That was tho only prin-
ciple on which T frawed my amendwent. T have nothing farther to say.”

Tho molion was put and negatived,
" ‘The President :—With thorejection of that amendment the amend-

ment to be moved hy tho Hon'ble Mr. Binha, No. 5* on the paper, with regard to
the preamble, wi_ll, of coursg, drop.” : .

The Hon'ble Mr, Sachchid: nanda Sinka :— My Lord, I
move-—

¢ ‘That in clanse 2 for the words © person acting nndor the orders of sy euch officer > the

" words * person ecting under the onders of any Magisitate, polico officer not holow the rank of

Doputy or Assistant Superintondent of Police, and any commissionod vfficer of Ilie Majesty’s
Anuy " basildituted— - - ' ' . ;

The rcason for. .this; hmendment is thet otherwise the private individual, for
whoso benefit this, clanse is-intended, might plead that he- did 4 ceitain: act
under the ordera of & chdukidar:or o constable. - Thatwould be certainly “carry-
ing,:I would nat say: the joke too far, but the point too far, and, thercfore; 'I
have broughtin' these-words.to give some substunce to theproposition "that the
officer concernéd must-he one of a certain standing and not -anybody or overy-
body, On this ground I move my awendment,

‘The Hon'ble Sir William Vincent :—“This is an amendment of
much the same chaiacter.as {he last one: the aceeptance of it would involve this
consegnence, that any person acting under the orders of, say, an Inspector, of
Police—and I believe any Tnspector of Police wag actwally the senior officer

- present at one 'place, :Tarn Tayan, though I have not veritied this point-——a_n{-

person acting under the ordere of an Inspector of TPolice would not be protee

‘ed, however properly he had ected, however borg fide his action might have
“heen. - Again, thero-weremany places in which non-commissioned officers f the

Army wereplaced in positions of great responsibility. Is the man who oheyed,
bona fide, the orders of sich an offieer not to be piotected, if he ‘bLas acted

“properly?  Was it his duly to ascerlain the badges or rank of an officer giviyg

the ovders or to inquire of & Poiice oflicer * What ave you exactly ? --Arc you -
an Inspector of Police. or an Assistant Superiitendent ?* X do not think that
this amendment will commmend itself for onc momenti to this Couneil. And I
again'suggest to_the Hon'ble Mcmber that, instead of putting an amendment
of f;hischa_.,m&cr to'the vote, heshou!d exercise a wise discretion and withdraw
it" S ‘ ' '
Tho Hon'ble My, Suchchidounndn Sinha i —There is nething
to withdraw; the réeulb'will be the saine. It will be defeated.” o

Syt v . V.
Tho motion was put and negative:

T - ®Thetfnseo.rd eluuse of tlie prazimello Sbe werd ! oorlaln * be lusstied hetwaen tEs words ‘indesnify * ad
‘efBoors’, Vide prgadlihants, - . . / ‘

‘-
f -,'/‘{
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The Houble r.: Sabhchidana‘ixda.'ﬁinha. :—"This* is practis
cally the same as the last mendment which T maved (No. 13) aud, as that was
not accepted, it is no good pressing this.""

_.The motion was by leave withdrawn.

' The.Hon'ble Pandit Madan Mobar Malaviya My Lo,
T beg to, withdraw ry. amendment 1.”

The motion was by leave witljndrawn.

'The Hon’ble Mr, Suchchidananda Sinha :—* My Lord, I move
‘that .in clause 2. after the words ¢ Britich India’ the words ¢ where martial
law was established 'be inserted.

“ My T.ord, I do hope that the Hon'bla the Home Member will see his way
to accept ihis amendment, bhecause it will bring the preamble into consonance
with the scction.  The preaunble very properly lays down :— .

“ Whereas oring {0 tho recent, disorders in corlain districts in the Puhjab axd otber parts
«of India, martial Jaw has been enforecd.”

.Insection 2 no such limitation .is placed and the very general .and wide
words ¢ British Tudia’ are used, "Ib might lead to sowe serions difficulty if
‘this. Act wore applied in other places than the districts of the Punjab or certain
-othor, places specified in tho. preamble. Therefove, I think, the Government
.might seo -their way fo accept my amendmient that the words ¢ British Incia’"
should be limited by the. words * where maxtisl luw was cstablished.”

;U The'Hon'ble Sir Willlam Vincent :—“AMy Lord, I submit this
“'is an unsound amendment. The use of words * martial law was established’
~implies in some way that & proclamation of martial law or some formal action
. -of that kind is neccssary before martial law is enforced. That is however not -
~the fact. A proclmnatiou of martial law is only tho means by which the fact
of martial law being in forcc is made known to. the public, I presume that the
" Hon’ble Member meant by the words ‘martial law was established’ that
‘martial law had been proclaimed.” -

. ‘The Hon'ble Mr. Bachohidananda Sinha :—* I nean exactly.*
‘what the Hon'ble:Member mcant by changing the preamble himself from the
- words - it has been necessary for the purpose of meintaining order to resort:to
“martial law’ into the words ¢ martial law has hean enforced’ If he il
-aocept the same words in this clanse, T shall bo-quite happy to withdraw -the
~words of my amendment ¢ where martial " law was established.” &

S P N N -

- ‘The Hou'ble Sir Williaia Vincext :— Very well, my Iord. I
:am informed by my Hon'ble Colleague.the Lawv. Member that the use -of the
words. “where martial law, was enforced ’ is mot open -to objeciion, and
T am propared to accept the amondment as modified.”

- The Hon'ble Mr, Sa,éhchid&nanda, Sinhe:— I am very
_geateful to the Hon'ble the Home Mewber.”

‘The amended motion was put and agreed lo.

—<TT

s, *hat in clanse 8 th; words ! vr‘p?rpﬁriing. to have heon ordered or dons ' bo emitied.

4 ‘That in clevss £ the words ‘maictaining or * bo omitled.’
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The Hon'hls Rao Rabaidvr B, N, Sarms :—My Lord, I beg
te move ¢ that in ¢l wse & for the words ¢ the 30th™ of March 1919 ' the words
* the proclamation of maistial law thercin. * be substituted.’

“ Then the clause will ruu :—

. Nogiiit or other legul prococdivg whatsvover, . whethar eivil or oriminel, shell lio in.
apy court of law ngainst any ofizc: of Government, whethar oivil or mililary, or sgainsi sy
cther person ncting under the orders of any such vfficor for or on_sooonut of or in respect of'
any act, matier o thing ordered or done or purporiing to have beeu ordered or done for tha.
purpnso of maintainiiy or restoring ordar in auy part of Britich India where matisllaw was.

enforeed on or altex the proclamation of martial I thervin, ce,’

“This 13 an importent smendmont. Trom the opening words of tho Hon'hle

the Homoe Member when speaking to tho provious amendment, I cansce ina

way what tho object of putting this particular dato, tho80th of March 1019,
is.  Now, my Lord, we are here on a vay hmportent question as to whether-
this Indemwiy Bill is Lo cover acts doxo vhon the civil power was in authuity,
brub merely asked the military to aid it in euppressing disorder as it iscotitled to
do under tho Criminal Proccdure Code, or whether it'is to be restricted to acts.
dene by cofficers after the proclamation of wartial Jaw,

“In the former event we come to this that it is.open to the exceutive Gov-.
croment to ensble its officers, eivil and military, to do whatever suay be done:
during the operation of artial law even priov to the  proclamation of jaartial
law, when civil courls are. sitting aud in full assumption of authorily and
indtionifying them thereafter. My Lord, I submit tbatis a.very dangerons.
decfrine to lay down. It would be extremely mischievous if the civil anthori-
ties of the military authorities who assist them, during the time of peace
when the civil authorities are in full direction, of the maintenance of order, are-
to consider themaelves as. entitled to protection for their acts which are legally

" - indefensibio. | It wwould lead to very grave.consequences:if officers, civil and.

military, werc lo by wider. that-Impression, or if any indulgence should be shown.
to the execulive Government by protecting their officers in. respect of .aota.
which cannot bo justified under the ordinary law of the lend. I know
there are certain passages which can be quoted.in support of the position that
martia! law js after all 2 technical term for military law, which enforces: order:
when there is grave necessity even thongh there may be . no proclamation, and
that proclamation might possibly he construcd by constitutional writers s
being intended for the protection of the public not to violate certain ovders.
But, my Lord, we sitting here as a Logislatuce, and knowing full well that the
people have no real voice in the Government, should net allow tho ' executive
of the land to take such wide powers er allow cxceutive officers in the' country
to belicve that they can seek protection even for absolutely unjustifiable
acts on theoretical grounds. - L submii, therefore, thut the definition of
martial law put forward by constitutional writers tentatively should not bo-
relicd upou by the Governmont a3 justifying the insertion of the words © 30th
March 1939 My Lord, this is a very importaul questioi, for the simple-
reason that martial law was confined chiefly to. tho province of the Punjab,.
theugh, I believe; it was in force in the Bombay presidency: . for a day or two-
aad neverin Delhi atall. It is admitted that befove the. 10th of April there
was 1o collision. hefween the military, the civil anthorities and the people.
Consequeatly, I cannot understand the reason for the insertion of the date 80ih.
March. Maxtial law was proclaimed by His Excellency the: Governor General
in Council only on (he 14th ; it might have heen intexded to be proclaimed a
little carlier, but the carlicst date was the 14th April 1219, so far asIcansce. It
is just prior to that period that varivus acts of a Lighly unjustifiahle character:
aneording to.the F:ople were committed. I need hardly ollude to the- Jallian-
wala Bagh incident; the belly crawling incident or ihe aeroplane incident.
Those were acts for which the civil and railitary authorilies would havs to justify
themselves. before the ordinary courts in the land in the ususl way, To raise:
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a presamplion in these cases would bey my Lord, a violmi confiscation of the
rights of the subject. Tt way b that thoss officers can jJustify themselves
before the Committee of Inquiry or hefore o judicial {ribunal ; but. for us, my
Iord, to raise & presumption in thejr favour on our present information, us this
Bill proposes to do, would he ahsoltely unjustifiable and s travesly of justice.
I think, on the other hand, as to the persons who have issued these orders, who
haveexerciseld thoss aclsin a transparently high-handed character absolutely—1I
do not want to prejudge matters one way.or the olher, but as thines stand wo
have to go upon cortuin facts—I submit to enable those officers to rcap the
benefit of t{wse provisions would ho to ask the people to helieve that the
exceutive Govermaent would do anything to protect ils officers whalever mey be
their high-landedness, and ‘however wnjustifiable may. be the acls. I hopeand
pray thal the Government will have some regard for public sentiment and re-
establish itself in tho confidence of the people by showing clearly that it is
immaterial how high the officer may be und that jJusticc would bs
done. 'We were told that it was under the authority of the civil power that
aeroplanes were used in Gujranwala, and that the incidents which occurred on
the 18th April at Amritsar, were after the civil power acknowledged its inabi-
lity to enforce order.  Consequently, I think, it ought to be open to the judicial
tribunals to go into the question as {o whether by ‘the constitutional lJaw of the
United Kingdow or India it is open to the civil power {o employ acroplanes
under such circamstances or under any ecircumstances. My Lord, to take.
protection for all those acts which have been condemned in-England even
during the time of the wur, would, I think, be going tov far even in.India. I
hope, . therefore, that the proteclion will be really given only in respect of
acts done aftér martial law bad been proclaimed and not a minute, bLefore.
" Let those officers, it any, be brought either by the Government or by tho publie
- before the judicial tribunals in the ordinery course. It is perfectly open to
.-themn-to show that they:acted. in good faith nd in a reasonable hiclief:that .
they were only maintaining or restoring order and justice, thaf the civil power
had asked them and that the civil power was justified in asking them to do so.
That is & question of fact, as has been proved by constitutional: writers, which
‘has {o be determined by -the judicial courls, namely, the justification of any
particular act done in a state of war is ultiinately. examinable in tho ordinary -
“courts. But in the nbsence of an Indemnity Act the law goes so far as to say
that the justification of any act ~ *® N ¢ ¢ . ¢
e s # e . » R
is a question which can be brought up in a civil court. “When the law is so
stringent in the absence of ap- Indemnity Act, we ought fo be very careful
as Lo how far we interfere with the cominon law of the land and the statutory
lnw of tho land which Jays down the policy for civil and military officers.
There are the Criminal Procedure Code and tho Indisn Penal Code; there are
various other penal laws which show clearly the limits within which officera
should act during peace time, during the timse the civil -arm is supreme.” No
oane will venture 10 say that the civil atm was- not supreme before Lhe procla-
mations. I therefore submit that ilie Council will ses their way to accept-my
“amendment whieh {ollows logically aud as a' natwral - consequence the accept:-
ance of the principle that an Indemnity Bill follows the enforcement of martial
law. The Hon'ble Sir William Vincent has told us in the beginning of his
introductory specch in substance as follows ¢ Martial Jaw bar been proclaimed,
people have acted on the fuith of that ; we have proclaimed on the- 14th
. April or some such date that support will be given to every ecivil end military
officer in enforcing -order; -and acting «n the strength of that proclamsation
we are keeping our good faith -with the officers -who acted, and here are
Hon'blo Members opposing us.” My Lord, Iam not referring at all to what
has been done after that promise was held out. But that- promisc - was anade
- only on or after the 14th April.  There is another point alo.  Varioua acts
- committed prior fo the proclamation of martial Jaw would come within' the
- purvicw of this Act, if 30th March be laken into consideration. Even taking
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the theory that wartial Jaw really means law which the military would enforee -
when the civil avm is weak or unable Lo maintain order, even assuwing that,
my submission is that lhese proelamations were issued for the purpose of
giving notice to.the people. Eveu taking that doctrine, my submission is
that the 30th Mareh is absolutely unjustifiable, and I bope Government will be
able to accept this amendwment.” ' - -

The Hon'ble Sir Williany Vincent.—* My Tord, the Hon’blo
Member now proposes that the period presceibed in this clanse for the pro-
tection of officers shoold begin from the proclamation of martial law. If
Ton'ble Mo hers will look doivn the lish of amendments they will seo, However,
that he proposes that the fermination of tho peried during which protection
should be given should bo the 23rd - April, 2 date lony before .our notifieation
withdrawing martial law was issued.  The date of commencement is to he post-
poned and the last day up to which protactioi is to he given is to e antedated.
But, oy Lord, 1 want to pass to very mueh hroader ohjections than this to
the amesdment. 1t is one of & series of wmondiments intended to- whittle down
the whiile efect of this Act, General principies were discussed in great detail in
this Council latcly, and there was a goneral consensus of opinion that the prinei-
plo of the Bill should beaceepted ; I think there were only three or four Hon’hle
members who did not take that view. Tn such eireamstances, it is-a very com-
mon move to say, * well, if we havé to pass the Bill lot us make it ineffective by
a suceession of amendmwents,” and the present is one of the amendments intended
to cilect that object. My Lord, our viow is that the wholc of these disturbances
are one connccted whole; that they began with the disturbances of the 20th
Mavch at Dethi, and from that date onwayds, from time to time, it was necessary
to enforce wiartial 1aw in dillerent places. There was no definite proclamation, of

martial latv-in somo places at all, nor is any proclamation the cssence of tho matter. - -

Tho real question is, when - was martial law aetually enforced? The Hon'ble
Momber i§ awaro, of “the, weakness of his position when he said thal various

'(I'ixot;itiohs."_'\vb'\xld he made fto‘;llsi‘bve, that he was incorrect. T'havoa number of

authorities on tlio peint here. Iwill cite onc, a quetstion from the Law Quarterly
Jowrnal : Mr. Evle Richards, Lord Justice. © A proclamation is not in any sense
essential to the exercise of these powers ; it is a convenient notification to thoe
inhabitants that the Commander has assumed contiol of the district but in no’
way affects the legality or illegality of Lis action.” Then I will read a joint
opinion by “the Attorney General and the -Soliciter General in regard to
certain  disturbances which arose in Cauada. - ¢ In - any district in which
Ly* reason of armed bodies of inhabilanis being engaged in inswrection
the ordinary course of the law cannot he maintzinad, we are of opinion that the
Qovernor may, cven withoul any proclamation, proceed to put down the rebellion
by force of arms’. '

« There are numerous cther authoritics on the kame question, ard the law is

. perfectly clear. . Ini fact, I am not aware that wartial law was at any time pro-

claimed in the Bombay Presi'ency. 1f it was I have nat seen any notification,
T speak ibject to corvection, If that is so the effect would be it the Hon'ble
Membey's amendment were accepted, that the officers of Government in Bombay
in those plages in which imartial law was enforeed would not get any protection
at all under the Bill. - There. were also certain districts in the Punjub in which
the military authorities had to take over control when the civil anthoritics were
not able to cope With the situation, and whero martial Jaw was enforced long
before it was™ formally proclaimed by the Government of India.  Phus, in
Amritsar, the local military.. suthoritics in order {o prescrve peace, had to take
over the situdtion long hefore or at any rate some time before martial law was
proclaimed. The Hou'hle Member went on to say ‘whywere the ordinary laws,
the: Ciiminal Precedure Cede: and the Indisn Pepal Code-not utilized ?°
*Why did these gentiomen not look up theselaws and act according to them:? *
"That, my Lord, is exactly the position that | said <in the opening debate
was impossible.  'When there is sericus disorder which the civil anthorilies are
cntirely wnable to deal with, an insarrection against the King, is the officer

%



. THE INDEMNITY BILU. 487

{247 BerrEnnER, 1019.] [Sia THilliam Vineent ; Pondit Madgss
: Mokan Malaviya ; Roo Bakadur B. N.
Sarma’; Siv George Lowndes.)

who ias {0 quell it fo run axil Jook wp the Criniinal- Procedure Code of the
Trdian Yenal Cade, to discover if there is a section thab will protect himn  Lefore
die takes cffective action 7 Such a position is absurd,

“For these reasons, iy Lord, it is impossible for the Governmeiit to accept
‘the date of the proclamalion of martial law us the dato from wliich this clause
of the Bill is to protect ofticers for bonu fide action.” .

[At this stage the Council adjourned for Lamch till 3 raw.] -

The Hon'ble Pandit Madan Mohan IMalaviya :2-+ My Lord,

‘the position taken up by the Ion’blo the Home Member does not como on'.

some of us as'a surprie. Hitherte wo understood that an Indemniflying Bill
way to be introduced in the areas where nartinl Jaw had heen yprocluimed and
“bocause martial lnw had been proclaimed. But now the position taken up by
the Hon'ble the Home Member is-that- a proclamation of mniial law is not
essential, and that if the military take charge of a place where there has heen a
disturhance, that is sufficicnt to hring the area in which this happened® within
the operation of this Bill. My Lord, it isa dangerous extension. - It is meant
* to cover cases “which could not.be justified without' such-extension, and it is &
eat wrong to those who suffered in these arcas where martial- law had not
ﬁen ‘proclaimed. :

3ew.

« My Tord, it is hopeless to expeet that the Covernment will'go back
" wpon-the position taken up by the Hon'lle the fome Member, but we féol - -

that wwermust enter our protest against this departure. * 'The Hon'ble tho Hormé
_Member ‘complained that- the series of amendments which have been - pht

forwatd By some of us had only one object, namoly, to whittle down: the Bill.’
. My Inoid, when we cannot entirely prevent the passing of the Bill the .next’

Hestithing that we can do, is to minimise the evil - which its provisions contaiit
1o’ safégtiard the intercsts of thie publicias much as we can, and to objoct fo s
ndany provisions a$ are clearly- olijectionable, and to: endeavour to pntin ds

many saféguards as we may be able to'press upon the consideration of* tho.”

Government.  } do not think the comiplaint that has heen made by the Hon'ble
the Home Member is justified... I'hope that if the Government cannot see their
wway to accept this amendment, they will at’ any rate recognise that we have
eason on our side, and that they have the votes on their side.” :

. The Hovn'ble Bac Bahadur B, N, Sarmai— My Lord, we
still’ hope -that- tire 1Ton’ble. the Home Membet will confie the operation of
the ‘Bill* to arcas where martial law- had been proclaimed.’ The Hon'ble
Pandit - Malaviya has also referred to the very great dangor of extending it to
areas where the civil arm was -exercising its jurisdiction, although the civil
officers had to call in the aid of the military for tho purposes of enforcing
order, it being thought that, the police were- not able to cope with tho. evil.

38ru,

Thero seems to me, my Lovd, another greab danger, and that is this. It wmcans

that any Local Government without coming up here under the provisions of
séetion: 71 of the Government of India Act for the purjose of asking tho Gov-
.crnment of India to frame regnlations for their presidencies. when the ordinary
1aw. is not sufficient for the purpose, can, by Virtue of the doctrine now enun-
clated practically cxtend martial law to any area within thei i‘urisd‘iction the
moment they feel that the civil: power is -temporarily. unable to cope with
disordet,in any town or village. I think that was never intended by the

- ‘constitution. Section 7). of the Government of India Act says * that the Tocal *

" Government of any part of British India to which this section for the time
. being applies may propose to the Governor Gancral in Coumeil to draft any regus
. lation for the peace and good government of that part with reasons for the

. rthat is quite a different matter, Hero Hon'ble Members will see that. the
* Puniah Covernment approached the Government of Tndia 1 0 . - "4

S propused regulatioas.” . he Government may or may not accept this proposal ;

¢ The Hon'ble Sir George Lownded :~* My Lord, [ must protest #5rs.

again ab the Hon'ble Member solemnly quoting {vom the Regulation section of
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the Governmment of India Act whichi‘only applics to eertain territories like the
North-West Frontier.. It has no application whetever to the Puujab, to
Bombay, to Bengal or to any of the major Provinees.” - '
The Hon'ble Bao Bahadur B. W. Sarme:—*There was a
})owcr, I know, by which the Prasidency Govornmenis were also empowered
y Statute to appruach the Government of India for aid where they felt« tho
ordinary Jaw was insufficient, My argument does not cease to have any force
even if section 71 is inapplicable to this particular cuse. My argument is that
whether the Regulation applics to this case or not, the new doctrine that
marliad law can be enforced by a Governor or the head of a province and-
people can be handed over to the tender mercies of the military who ean’
frame now laws, new penalties and do auything they like the moment they

* feol that law and order cannot be temporarily coped with with the aid of

the civil force alone, is entirely a wrong doclrine. My point was ‘that
the law takes note of these diffizullics where the civil arm is insuficient
and makes it an incnobent duty upon the military officers to help the
civil, But in 2]l these cases prior o the aclual proclamation of martial

Jaw the civil power wonld he responsible, and the ordinary law would

guide the courts in deciding the legality of the actions of men who have
acted during that period. Now the constilutional wrilers who rofer to the
fundamental hasis of martial law merely vefer to the common basis of the
power of the Crown to enforce order whether martial law is proclaimed or not.
They simply sy that nccessity 13 tho basis of martinl law. Ordinarily, there-
fore, even without' the proclamation of martial law the civil power has got
‘Jurisdiction to arm itselg for certnin purposes to quell disorders, but ouly so
much force as ig necessary. should be ewployed. Therefore tha fact that there
is & common;besis for the, iwo.does not, I submnib, empower the executive
Government to .treat, tho. two as exactly parallel and ask that the civil or the

- militery offcérs whi-had exercised jurirdiction are entitled to sek the protec-
“tion of an Indemnifying: Act even before the proclamation of martial Inw.

1 would only suggest,.if there.be any difliculty ahout the fixing of dates, the
words ¢ the ciforcement of : maartial law’ muy be used so as to cover any
Aifficulty, but I do no} think.that the real point would be met. But I throw
out this suggestion to: the Hon'ble the Hlowe Member, because on a previous
occasion instead of the words ¢ preclamnation of martial law’ he acccpted the
words ¢ enforcement of martial law’. Of course whether the words ‘en-
forecment of martial law * would cover a particular case will be deall with by
the Trihunals when tho cases come up.”

The motion vas put and negatived.

. The Hon'ble Sir William Vineesnt :—“ My Tord, I movo ¢ that
in clause 2 for'the avords ¢ the commencemeont of this Acl ' the words ¢ the

*. 26th of August 1919’ be substituted.” :

%My Lord, when I moved for leave to introduce this Bill, this clause which.

©_éxtended the period during.which special proteotion was afforded to our officers

" any disordets’on tHe railiva¥ or by any interrupbion of comumnications.

* up to the cimmencenent of the Act, was the subject of justifiable criticism.

Sincé then I have: azain looked up the dates on whioh martial law was actually
proclaimed and the (fat-cs'qn which it was withdrawn in the different areas.
*he dates on ‘which it was proclaimed vary from the 13th Aprilto, I think, the

“92nd of April: < Tho dates on which it was withdrawn vary from the 28th May

to the 28th of August. Lough!. to explain, however, that after the 11th of June

. miartial law was enforced only in railway Jands in the Funjab, end that it was.
- enfovced there only by réason of the military requiverncets dwring the Afghen

‘campaign, ~It, was: then , obviously of paramount importance that mililary
operations for the transport of troops and munitions should not be impeded b

"4 Pyo areas of the Purijab in which martial law was a4 the time in force
were disturbed aveas, and there was considerable risk of communications being .
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mteerupted 3 we relaxed militavy control of tho railways : for that reason mar-
tial Taw was coutinued in the vailway areas only wp to midnight of the 25th
of August this year, and that date has thercfore heon fixed upon now as a con-
veniont date up to whicl the special piotection afforded Lo our officers should be
extended.-”

The Hon'ble Rao Bahadur B. IN. Bavma i—If this amcndment
is accepted my amendwents entirely fall to the ground, because the amendments
I have suggested, ave that the operation of this Bill should he confized tv the
23rd of April. The reason why :][ suggested the 28rd of April was that, as far as
I could gather-from the Press Communiqués which were quoted in the Look
* Punjab Disturbances,” the disturbances censed on that date. I see that there
was real tronble with regard to railway and telegraph comwmunications, wires
being cut and s0 on, until about the #1st of Ap-il. I pointed out on & previous
oceasion that both the Communiqués of April 22ud and May 9nd showed that
the Provineo had qnieted down, although it may be asa matte rof precantion
the military werethercto sec that no further disturbances broke out. The
following Communiqué was issued :---* Lahote April 22nd, situation well in
band and reports of the districts contain no disturbing items® except cutting of
telegraph wires near Chakkibridge, Kangra District’ o

“ And then o Communiqué of May 2nd gives a list of all the occurrences -

with reference fo the outling of wires and the derailment of traing and so ob,
and as far as I could gether, the period that this covers is up to sbout the
21st of April. Later on the Communique states :—The injury which hes
occurred since 21st April, bub the operation of martial law had by ihat date
already begun to have their effect and subsequent interruptions were comparg=
tively few.! - : - : L

“ I shall proceed on the basis that martial law had this effect, even assum-
ing for argument’s sake that there were a fow interruptions later on.

“T havestated alreudy the fact that martial law can be legally caforced only
50 long as there was necessity therefor and not one momeat longer. It would
be & usuipation of absolute power, an excrcise of lawless law, if it is kept ono
moment longer. I realise thib you ma; have to keep the foreo active in ordor
to guard azainst a fature recurrence of cvents, but my submission is that
1hat wonld have to be done wunder the ordinary law of the land, and

832 pa’

martisl law proper would "cease to have operation'the moment the disturb- -

.ances are quelled, and thabis o very important doclrine to maintain in a
country like India, beeanso the executive arc not really coatrolled by the Legisla-
ture, and jt is necessary, that they should bo chary of any attempt to keep these
lawless laws in operalion one minute more than is absolutely necess:\r{; Isubmit
that auy action thab might-have been taken by the Government su

land, that is under the civil power, and shonld not be brought within the juris-
-diction of the mililary courts. It is only for that purpose that I bave brought
in this amendment that rartial law should, as martial law, be considered to
Thave ceased on the 23rd of April for the purposes of this Bill."”

The Hon'ble Sir William Vincent :—I am glad at last to
.obtain an admission from the Hon’ble Mr. Sarma thal up to the 23rd of April
there was scrious disorder, hecause for some time in this Council a . doflnite’
attempt was imade lo make out that nothing occurred at all but a little logsl
‘rioting which was not of a serious character .. o _
. %Yho Hen'ble Rao Bakadur E., N. Saxma:—%May I say
X did not agrec with the questicn ; T assume it was so. * . :

49110 11

equent to -
that should he concidered as having been dono under the ordinary Jaw of the .

3—15 F
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The ¥en'ble Sir Willinwn WVianuut - The Hon'ble Mewher
may now use the word * assume, 7 What he did do wis {0 udwit the fact and it
is o greab advance on proviens statemenis. The Jon’b!'z Manber went on to
suzgest that, ab any rale, this violent form of disord=r bad ceased on the 23rd
April.. But, ny Lord, I drew altention just .ow to the position of the Hon'ble

+ Member in this matter. e did not wizh'clause (2) to {ake eoffeet from tho
date on which the disorder began. -I'hen he smid * No, you must stick
to the date of your proclamation. But when it is a question of determining the
period during which profection by the Act should be afforded, he wiil not take
the date on which the nofification withdrawing inartial law was issued. He
says, ¢ No, you must come back ta the actuml facts, irrespective of the date on
which martial law was withdrawn. And I jaintain thers was no disorder after
the 23rd.” - Well I suggest to the Council that this is not rcasonable. Respon-
sibility for declaring wartial law rested with the Government of India, acting
on the advice of the Local Government, and T read to this Comncil the telegram
upon which-we acted. The position then of our officers was this, they were
wware thal martial law was in force ; they were thercfore acting under orders.
Provided that they acled bona fide and in & reasonable Leliet that their action
was nucessary, are they to be doprived of proicetion because Members of thia
Council may say the Government continued martial law too long, or are they
not enitled lo plead *'We wero acting on tie orders of the Government
as set out in notifications which had been issued inthe (.azette'?
L want the Comncil, however, again to remember that we do not claim  the pro-
tection of those men if they have acted sale fide ov improperly ; it is done fide
action taken in a rcasonablo belief that it was nccessary alone {hat is protected.
Novw is it much to ask the Oouncil to protect such men” for such action duving
2 period while the Government of India themnselves rightly or wrongly declared
that maitial law was necessary ? - That is tho point that 1 want tq make to
the Council: My Lord, it ig often assumed thet” divectly the military authori-
ties have quelled the épen disorder and disturhances witz which they are called
to deal, they must at onoce abrogate their authority to the civil authoritlics. I
do not know how far that is good constitutional Jaw, but thersis good unthority
for the proposition that tho'actiral presence of violent disorder is -not essential
to the continuance of martial law, and this has been luid down hy no less an
authority than Pollock, when hesays ¢ that the absence of visible disorder and the
coutinued sittings of the courd even are not conclusive evidence of tho state of
pedce.” There is a another well known case on the point from India in which,
although the courts had been open for six months and the Privy Council held
that the scizure of property by the military anthorities on the plea that martial
law was in force, was perfectly juetiGable becanse the war had not at the time
ceascd. Turther, as a matter of common scnse, the fact is that once yon.have
established martial law to quell an open insurrection, it would bz the height of
folly, and, I think, Hon’hle Members of this Council will agice with me, it would -
rcally be the height of folly to.abrogate it unless you have some réason to believe
that the civil authorities could - control the sitwation if martial law was 1e-
moved. If you thought that the position was such that the military atthori-
ties would have immediately to be ealled in ngain,- it wovld- be-idle to-stop
nartial law.or make over control to the civil anthority. Such conduct woul
be doubly unwise on an occasion liko the present when we were ab war with a
power on the frontier in close proximity to tho Junjeh. The date T propose

-for insertion in the elause, the 26th of Auvgust 1019, is actually the date on
which tho last notification withdrawing martial law was issuced by the Govern-
ment, and that: is the ccason for fixing that date in the Bill.”

(After the Hon’ble Sir 'William™ Vincent. had finished speeking, the Hon'ble
Pandit Madan Mohan Malaviya rosc.) :

"The President i~ Onder, order. The Hon'ble Member has replied. >
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‘The lion'ble Pandit Ifidan Mohan Malaviyw :— 1 was
ing to ask your Lordship whether T was entitled to speak, becanse the
Jon'ble Mr. Barma . . . . . ‘ ‘ ) .

‘The President :—*You should have taken the oppox'ﬁlnjt_y of spesking
immediately after the Hon'ble Mr. farma.

“ If this 21nendment of Sir William Vincent's is carried, it will involve
the rejection of all *amendments down to smendment No. 22. '

The motion was yut and agreed to.

The Hon’ble Pandit Madan Mohan HMalaviya :—" My Lord, $8%wx
I beg to move— ’ '

_ ¢ That i clauso ® for tho wonds ¢ providud that snch officar or porson bas acted in gool
fzith and in & reasonablo bolief that lie salion was neeessary for tha said  purpoges ’ the follow-
ing be substituted :—-

‘Provided always, ihat the indemnity hershy granted is granted upon this supposition and *
condition, that all such scts, matters and things shall bave been dono loxa - fide,
necessarily mnd properly, aud without needless severity,.in furthorsuce and
axteusion of the objeols for which martial Jaw was proclaimad as aforesaid.” -

“My. Yord, in speaking to a similar amendment earlier in the debate, I
drew attention tothe fact thut I have taken the language of this amendment from
the Act of 8t. Vincent. My Lord, in this particular amendment 1 havo intro-
duced four words which are not to befound there, namely, ¢ and without needleas
severity . I submit, my" Lord, that it is desirable we should sabstitute
the amendinent which I propose, in order that it might be possible for those

“who have suffered to have redress of their gricvances.: This is 8 measure which is -
being passed without the veport-of the Committee of Inquiry- which "has been
appointed being laid heforc this Council. ‘That imposes upon this Council the
duty.of more closely examining the provisions of the Bill. My Lovd, if the
Bill -js:‘passed -as the section stands, I submit it will be very difficult for any
person who has becn damaged or injured by the operation of martial law to
obtaii & redress of his grievauces, and in support of the view which I have
submitted to the Council, I would invito attention- to the debate that took

<

.

" The Hon'bla Mr, Sarma :--

18, * That iv clanee 2 for the words ¢ 2ud before the commencemeut of this Act’ the words ‘up ti the 28rd
April 1919 be substitucd.’ . ‘ :

The Hon'ble Mr, Sarms :~

19, ¢ If amendment Xo. 18 be rejected. That for the worde * aud bofors the commencement of tﬂo Acty® the' worde
¢ until the supprassion ot the disorders * b anhatituted.’ .. R

The goh‘ble Mr. Sarma i~ N

20, ¢ {fomendment Nos, 18 and 19 be rejecled. That iu clanse 2 for'the words * sad hotore_the oommcuceaﬁut
of this Act’ the words ‘ dariug tho coutinuanco thereof’ be substitutedd -

Tho Hon’hle Mr, Sinha, 1~

- 91, *That in clauss 2 for the words [tow * on or after tho. 80th March * fo *this Act’ the words durivg the
perlod when rarlial law was in furce’ e substituted.’ N

. Tho Hon'ble Mr, Malaviya i—

QZ'. *That {u clause 2 for the worde * on or uflor the #0th of March, aud{bofore the commencement of this Act’
the words ¢ during the continunnce of martial law ’ be subatituted. -
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place in the House of Lords in 1818, An tndemity Biil wos to be iutrodnesd
there, Lut betore il was introducal a Conmittes of Inquiry bad been appointed
-and had reported. In introducing the Bill the Duke of Montrose elajincd that
it was a corollary from tha: which kad preceded it, namely, tho suspension of
the Habeas Corpus Act, and he urged 1hat an Indenmity Bill was ¢ TCCESINTY
conscquence of the suspension of that Acl. 'Phis is tho view which s been,
urged by the Hon’ble the TTews Mewbor and the 1on’ble the Tav Member,
‘We have been told repentedly that an Jndemuily il wasan inevitabla conse-
quence to the introduction of martial luw. Tere, my Lord, what the Yremier
- said on the discussion which was raised by Xword Lansdowne was thate-—

* after such - roport as that presented to Vheir Lordships by {be Committes, a Bill of
Indemuity seemed to.follow as a measwe i in justico to those «who hud buen enfrusted with
the difficult task of carrying the act of suspension inlo exewution, ’ '

And he said :—

* The Government wore unxious 10 kiy all the information with respect to {hoir eundust

. before the Committeo of ths two Tioures of Parlinnient fit ardec that they v b know how
they exaeired tho powers antrusted to (hem genewally and particulmly, sud judge fmm {bag
bow far they wers antitled to such protection as they new came forward to apply for. They
¢id not ask for it as o necessary. consoquence of tha suspension of the Habeas Corpus Act, hut
on tha ground of the balief exprassed by the Commitice that tho powers committadl by Parlin- -
ment to thoir discretion bad not been sbured.  That and that alono wes the ground upon which
they stood bofore Parliament sud the country. The Bill did not follow a3 a matter of course,
The condnet of Ministers had Leen refearcd to a Commitice. Xrom the repoit of the Com-
mittes it appeared that all the detentions which took pluco undor the suspension vro fully
-warranted i:y circumstances and, if Thoir Lordzhips hed any confidosco in that report, they must,
in juetice aud iu faimess grant tha protection the Bill now pmposad.” :

. **Now, my Lbrd,.let us seo how these remarks. heve a° bearing upon the
proposal before us..: Here martial law was proclaimed -at & time somewhere
{:twccn the'13th*and 16th of April. . Thia was continued. ‘wp to-the 2Gth_of
August. . There have;beon many protests, many representaiions fo Govérvuent,
- thet the continvarice; at any rate, of martial Inw was ot justified, and it was
+on that ground that one of your Hon’ble Colleagues Jaid down the reins of “his
-office..” Now, suy - Lord, the Government have rccognised the wisdom, the
“justice,. of. appointing & :Committce of Inquiry to consider how far these
-mbstters, theso complaints, were juslified or well-founded. ‘That Committes
- of Inquiry has not yot met. - "The complaints, he allegations, to which I drew
- attention are to be Jaid hefcre that Coremiltee and that Committee has to make
its report.” Assuming thoe Comuitieo ccme to the conclusion that the introduc-
tion of meaitial law was justificd, the next question for them to consider and
answer would be whetber its continuance was justificd, and, if so, np fo what
_period of lime, because every - detenlion of every -single individuwal—and
I :;mdc;rstand the uumbicr is over 1,000 of those who are at present in
iails, . '

' Phe an"bIOSu‘ Willisaa Vincent :-— My Tord, may I riss
-to a point ‘of order, 10 inquire whether tiis is relovant to the parlicnlar amend-

~ment befora the Council # 7 .

) The'?resiﬁént (to the Yon'ble Pandit) = Wil! you show wme how
it is velevant 7 . : . .

.. Tro Hon'ble' Pandit Madan Mohan M alaviya :—“In this
way, mny Lord, j,*e,r{":a\sil{.,_, it is relevant to show thal the language used in
- this section should be as 1 cuggest, narely, that only acfs done bong fide, neces-
sarily and , properly, and without needless scverity, should ho indevmified.  The
_object of my remarks is {o show to. your Lordship that it s yel & question for
‘the Commitleo to consider whether the contiruance of martial Jaw-and the de-
tention of €0 many prisoncrs who have been detained in jsil was necessary,
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whethér it was proper and whether it was carfied out’ witholt wrduo - sevority
during "the *period wp to'which this mnrtial law'etisted .. . . . -
(The Hon'blo 8ir William Vincent here rose again.)

The Flon'ble Pondit Madan Mokna Malaviya :— May I
finfsheiny remarks ; I'afa cxplaining the rénssns why ray bpodch™is relevint to
‘the aeénditient .

- The.President :—" I hopo. you will- give me some betler rcasons,
because, af present, 1 am not satisfied.” )
rPhe Hehihle ' Pandit #adan Mohin Malaviya:=~“I am
Gividg 'h'l{v'i"{asoﬂs‘. It is for you, iny: Lord; tojitdge whether they are'right or
“wrong. What I Bubmit is that there are intrheroiis perdonis’ wholave béen
'detaindd énd who are tndergving impridonrient. * Iu'the casc of mehy of thies:
"?e‘x'edns'fﬂléy désire td bring suits to test'the “validity of the “@olentions, ‘If
he' indemnity is granted in the gencral terms in which it s 'froposed in flie
Bill before us, it will he w very difficult thing - for them: to- have a chance of
‘proving their case, 1fthe words which I sugges} are substituted, namoly, that
it is only those acts which have heen:done . bona, fide, neccssarily and withopt
needless, severity, that it-is only. ‘such atls which.. Wiil be indemnifled; then, I
pubmnit,.-they will have a belter chance of liaving redress of their grievances.

That is the reason of my amendment
v (Pl ‘Président - If you cnfiio Jour rémirks o’ the ‘mattérs ard
-thipge*that Kavdheen done bona’ fide, necessaxily t-ind properly; ' &dd 'Without
o é’lédli&s‘i{’é"élvé ity, “youwill be“in order, Patyou- will "5iot be in ‘order if you
j- ,f%l’,ofb‘tiﬁ:l the discission of: those'words.” _ 4
2 N VA S N R S e s,
o TEe Bonble: Fundit Ma;(!?n ‘Mobian ‘Malaviye :— Thenk
-‘you, \my Lord ; ¥ shall so confin¢ myself. .
. % My'Lord, ft6m the statdnients 14id on thiotalle by the Hori'ble the Home
+ . Member the other day in answer.to -some:of . anyvquestions; ‘thq -Council will
- Bave: éeen what a large number of persons:hais beén’ kept in imprisonment, and
, X subinit that for them it will bo ensicr tolprove that certain acts twere yot
. .donc. bonaifide, necessarily and properly.: and without niecdless severity than it
* wonld' ‘befor them to:prove that certain jacts Were doue :in good faith in a
 reasonable? belief that those acts were necessary. :;‘}Epr. thes:; reasons, X oonuraerd
, -this-amendment to the consideration: of the-Couneil.” C '

B o . 3

it Phe Hon'ble Sir ‘George Liwndeés =My Lotd, tiis' imond. sstrn.
_'yient had really becn discussed -vyer . 4nd - over ‘Again; ‘and I -havev&xplained -
why we use the v .cds - acts douo in good faith and in & reasonablebelief that
-they:.were ‘necessary.’.- It is, no-good "y explaining them any:more: - 1f 'I

. - “ioxplained the intention- fifty- times, the Hon’ble Pandit would wict uiderstand.

.Thexs is- no one. so deaf as he who will not- hear.. The Hou’ble Pandit again

. cited -the “Aet of Bt. Vincent, which is, I think, going back to an ancient anq,

.7 3% I may 'say so, an insignificrit precedent. *1fthe"Hon'ble: Pardjt préfers the

& British’, Statutes, let ws by all means go back to the precedent of 1780 under

" “which' all"acts “which were doue for the suppression of rehellion wore to be

validated.- That is the formula adopted. there. , 1f-the Hon'ble Pandit thinks

+.* that it has the sanction of time, I am quite :willing to follow' it. - We ligve

i tried ot put before the.Council & ‘more modern formula:and ‘a repeonabls. limit-

“ " “alioné 'of - both - validation ‘and : indéfinity" by the clavse: proposed i this Bill,

-, If the Council thinks otherwise by all means let ua go back to the beginning ;

“not to the 8t. Vincent Act, which is havdly @ 'u’lni;'tli{-?prééédcﬁﬁ for this Jouncil

to copy—-let s g‘o back to the British Stattités of the'enid 'vf the' 168 century.

+ =+ I-bave; explained over-and over again:why L: persbiidllyi profer ths'diatting
CAGILD. ' ‘ 19
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which haa been siopled in this Bill, aud, Ithiak, il is clear why the Ton'ble
I;m;ditt ’olqects te it. 1 submit the Council shonld nol do anything of
the sort.”

The motion was put arnd ncgatived.

The Hon'ble Rao Bahadur B. :i. Serma:—*“My Lord, 1
move tl.ab in clavse 3 for the concluding words ‘it is herohy discharged ' the
words ¢ the provisions of this Act shall ayply thercto’ be substituted.’

It is a formal amendwent-which I have moved that if there he any pro-
eecding slready pending, it should be open fo the plaintiff or prosecuior’ts
show that the officer did not-aet in good foith and in & rensonable belief, and I
do not think the Hon’ble Member intends that an action shonld be dismissed
withont giving the party an opportunity. ‘If any such proceeding has been
instituted before the passing of this Act’ ere, I think, very wide terms; and
that is the reason why I bave brought forward this amendment. It is a merc
formal armendment.”

The Honw'i:le Sir George lowndes :—* My Tord, again, Iam
afraid, Goverrnment are wmable to accopt this amendment. The plain and
simple. words are “it is hereby discharged '; those are the words which have beea
used in the Acts which wethave copied—tho South Africa Acts and others, Tha .
Council may-also be interestéd to know the wording proposed in the Indemnity
Act which is either now before Parliament or will very shortly be. It isa
reneral Indemnity Act practically for the whole Empire-in respect of things
sone during the war. l’l"he actual .words which we have adopted are to ﬁo
found. in this the most recent piece of drafting available. The words..thue
used arc: ‘Yf any such proceeding has been instituted, whether, . before
or" after tho passing:,of-the Act, il shall be discharged and made void.’
Waoronly go as far as “discharged’ ; we do not think it neccssary to put in the
words “made void. ' - I ant not discussing the merits of the clause, I am only
pointing out that ﬁ‘e_‘:hé.v@:_followed the most modern form. available.”

. The Hcu'ble Rad Bahadur B, N. Barma:— My Lord, if the
Hon'ble tho Law Member ;had told me that if there be any proceeding
instituted il would be governed by the provisiors of this Bill and that the paity .
would be entitled to show that tho officer acted in bed faith or without reason- .
able belief, T would have been content, There is no use telling mo that there
are other ‘Acts in which® similar words were employed and that weare only
following the modern drafting: 'The:question is as to what by tho use of this
very widelanguage is intended. I do not think that it was the object to have

- 81l actions discusced apart from their merits, and therefore I brought in this
+ . amendment.” N

o Th'el"Hcﬁ"ble Sir:Gaorge Lowndes i—%My Lord, may I give the
Hon’ble Mr. Rarma the fullest assurance that thut™ is the intention. 1t js, I
think, clear that that is the meaning of tho words and nothing mord.”

~ Tho. moticn was pub and negatived. ‘
"Phe President :~-“ The next three amendments are identical. The
firet is to be moved by Mr. Sarua, the second* by Mr. Malaviya and the third®
by Mr. Sinha. The fate of the three will be decided upon the first.” ‘

'1‘1_%5 Hon'hle Rao Bahadur B. ¥, Sgrma ~“ My Lord, I move
¢ that i_n"clmme 5, the \fpl_'dg from * and all action’ to the end of the clavse .be

~— e ” ll. i.:‘ - - v——»--—w.—_m-ﬁ
* The ¥iu:vble My, Malaviys -
28, « Yhat in clozse 8 the words from ¢ wund all action’ to the encd of e clavse bs omiled.? s

Tho Bon'bls Mr, Sinha ;- - ]
" 27, *Thzt in olavrs B the wards frow ‘and all asticn taken’ (o the end of the clens: ks orilted,’
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-omitted.” I did not intend to move this amendment if my amendment about:
'reasonabie belisf ' and ahout limiting the operation of this Bill to the period
covered by the martial Jaw proclamations had been accepted, hecause I raalised
that during that period this presumption in respect of acts done by officera Gught
to be raised, namely, that t{xe‘v had acted in good fzith, and it would he for the

-other party to show that the acts were not done in  good faith, and all the pre-

cedents are in favour of that proposition. I need not go over the ground’

again covering the period hefore the actusl proclamations and after the actual
nceessity, according to some others, had ceased. We cover the incidents in
Annrifsar and Gujranwala and other places which we feol justified in the exten-
sion of, this presumption in favour of the officers. 'Those are the grounds
ixlpoxi'w}}ich I rely for asking thatthese words should be delcted fron™this
clause.

The Hon'ble Pandit Madan Mohan Malaviya :-—* My Loxd,
1 will add only a few words and two opinions to what has been said by Mr.
Sarraa in supporl. of this amendment. We urge that the ‘words which we have
indicated ehould be omitted so that the onus of proof will not be thrown upon
the plaintiff or complainant, to prove that the person who assailed his Lonovr
or his liberty did not act in good faith and reasonable helief.  Now, my Lord,
this is in conformity with the Btatutes of Parliament and the English dpinion.
T will cite two weighty opinions-on this question. - o

“ When the matter was heing discussed iri the House of Commons Mr. John
Stuart Mill said :— : : .

‘Thoro msy be a public.necessit{ in_the case of robellion requiring that cectain acis not
justified . by ‘the ordinary .law of $he country should be done, but theso aéte shoald be aots of
.supptession and not of punishment. ,Now & point which hos not been noficod aud o which
I attash the highest importance’isthis—that in a case of public nocessity those who act upon
it; and do ander tho sapposed necessity that which they would not ordinarjly be justified in
doing 'should " be’ amensblo to the ldws of théir country for so dving. As in the case of killing
‘any person in self-dofence so in the caso of putting any person to desth in ‘defenca of tha
-country, the porson who does it ought to bavo the onus thrown upon bim of mbisfying the ordi-
nary bribunals of the country that the roceseity existed. .

‘;‘\‘V}'lat thereforo we say doos not exist, and ought not to exist, and which if it does not:"
«exist wo.should do our utmoet to put an end to, is the idea thet auy proceeding such as a docla- .

ration of réartial Jaw, can or ought to exempt those who act upon it from amounbility to the
Jaws of the'country. We contoud (hat the Jaw of necessity, of which nobody deuies theéxist-
ance; would juslify tho cxecutive in doing thesa things, if no such thing e¢ niartial Jaw had ever
been heard of, and that by nsing the term mattinl Jaw-you ought not to bé able to get rid of all
Tespousibility, Wo demand that tho officers of Governmaut of this country should not be sble
4o escape or. got out of the region sud jurisdiction of the Juw ; bul, that whatover they do, if
it be agninst the Juw, they shonld be compelled ‘to justify, They must show ‘the necessity

which existed, not to the satisfaction of a court-marticl merely, bub of the regular tribunels of -

‘the eountry.’

"+ “Now, my Lord, I submit that this weighty opinion shonld have some value
with the Government of India. This was- the -opinion of a philosopher, . 2
statesman and a legislator. Lct me quote to Council the opinion of a Judge,
Chicf Justico Cockburn. In discussing an Indemnity Act he laid down.in no
equivical ferms that ¢ it should be coufined to acts *honestly done in ,the sup-
pression of existing rebellion and under the pressure of the most nrgent ‘ne-
cessity. The presont indevnity is confined to acts done in ovder to suppress
the .insurrection and rebellion and .the . plea -confains conscquently. the

nectssary averments that the grievances complained of were coramitted during .

ke continnance of the rebellion and were used for its suppression and werg
‘easoriably and in good faith considered by the defendant to he necessary for
tha'purpose; and it will be incumbent on the defendant to make good theee
averments in order to support his plea’ S : - .

340 v,
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“ My Tord, tho Bill before ue would mako it incusibeld upod thig defondint
to support his plei and cn the plaintiff the nécessity of ‘fifoying ‘that the “de-
fendant Lad not acted in good };ith and in the rézsonghle belief that his - w.ction
vius necessary for supp: 2ssing disorders, ‘I subwit that thisis yithdit" justifi-
cation and it is 2 pily to wy mind"thai the, on'ble the Luw Meriber should
have gone to tll;e Legisluturé of South'Afviea fortha c'2use which he N inserted
in the Bili, Trubmit that e should adhiére tothe views bxpressed by “John
Stuart Mill and Ly Chicf ‘Justice’ Cockburn_ of 1taving theGiivs on'the’ petson
¢ whom it naturally and reasonably lies, Who can give cyidencé ?,*The nan
who pleads-good faith. Who! can say hie'had a reasionable’ beliof in 'a 'paiti-
cular thing? The man whio had that belief. Thus you afe asking another °
man whom this person has asasulicd or injured to give proof of the non-oxistéiice
of good faith; of the nun-axistenée of a rezsonable belief. You are puttifig
the carb bofore the horse ;+ you are doing'en :injystioo to -those men who are
soeking redrcss. T will quote thie words of ‘Lord” Holland in & -dobate in1818
regarding the snppression ¢ disorder—

v After having mangled the limbé of = man “witholt, triel* and “iithout
proof of gailt it was & horriblo crime to deny tiim tedibes by passing' #ri“Act to

protect his. prosecutor.’ _
“The Government, my Lord, ave thicwing {i'pbn"ﬁié fplxi'ntiﬁ- 'the bilrden
of proving what it is not reasonable possibly for him to do."

Tho Hon’ble Mr, Sachckidananda Sinka :—- I 'shaild liketo
add a word in support of this mendinent. X think it will’be hatd on the plain-

Aiff or the progésutor to' have to pipyethis' cise; if ‘the*'clauss stands 'as it -is.

The Ton'blé thie Tinw Membee aid the' othter” day “thaf~in ordinry “critiinal
Chabe 1H! 1’r’aqanh;_oag%g 6ast" on’the, pidkeoultor. * VThiais odrBiinly rue.
But hip'yil agton with, o when Lk, that i oHimifl ol tho. pitficyr Js
Qischarged.from rosponsi iﬁéy;ﬁvlz:en b hias made outa prime fadie cisa, Whin
211 accused person is - put’ onvhigidefence - thon: the: onus'is shifted to him'and
he anust then bring bis conduct within'thepurvicw of ‘any-exception of the: law.
Similarly, I submit that to hold the plaiplifi responsible to. prove no} only the
‘want of good faith but algo of ‘the réasonablériess of Deliefin’ the" nlind' 'ofy the
defenddnt would be certainly” to place ‘upon him & burden” that ha' Cantiot

possibly discliarge.” - o
Shatl :— My Lord the’ améndment ‘moved -by

- The Ben'ble e

_.ziy Hon’ble fricids, everyohe of wher' belongs 16 the logal “profession, - yaises

a'question »f 1aw of bonsidetsble imporfates’ and, * with your: permission, : I

: '}_)‘rog?j‘s.c ta.deal with it flom t}xé,"é'ﬁi-ié‘blj’}b%i}l Toint of viow.” At the'vory oht-
‘seb I '

wish (o emaphasize the fact thht; in ordef to arriveat & coriect ‘coiiclifsion
with reference to this question, it is casential for Hon'ble . Members to boirin
mind what clanse 3 exnotly‘enacts.-,'Now, even a:¢uxsory, ghalysis of this clause
will'make it glear that it ¢axt be divided intd two parts. .The. first- portion; of ,
this clause relates th the evidential ‘ohiracter- of Jthn- Secretary’s; certifigate .in
connection witl the first issue in stich: cases, 1.¢.; whother the action™ was- per-
formed under: the orders of an officer. of the Governient. - With reference to
this portion of the - elause, noHon'ble Member haj raitbd any objeotion whatever,
aud I-take it that this portion of the elauseis dpeeptahle to everyone of them.
“'The ‘clause thics proceeds : —*and-all aglion taken, for- the aforesaid, purposes
shsl] Be'daemied to havebeentaken in good-faith and in readonable belief -that
it was neciasary - therefor uuless :the conteazy isproved .- In obher words, the
oniis of proof.of absence of good fdith and -of u resténnble heliek will be on the
plaintiff-or prosegutor; ag'the Gase may be. * Thié heingso,-the : question: ariges
whether.the position which embedied iz this olaiwe is a-navel” one, incapableof
being supported cither by geners! pringivles or by precedent, or iz it & position
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which iy justified By general piinciples as well as by anthority, Now, my
Lovd, in the very remarkable address delivered by Jim the other duy when the
Ion'ble the Law Member made a comprehensive survey of the constitutional
:aspect of martial law, he cited precedent after precedent from viwions countrics
within the British Fmpire from which it was perfectly clear that whenever
:aaul wherever yowtial law had heen introduced, it lind invariahly heen followed
by an Indernity Act. on'ble Mémbers will remember that he cited the corves-
ponding -¢lanses in these Indemnity Acts ju order to show that in seeking to
enact clanse § we were.not making any new departure whatever.- Tn ordinary
" civewmestances a reference to that speech would huve been quite sufficient to
meet the sitnation, hut on this occasion 1 propose, with your Excellency’s
permission, to goa little further iu order to establish three propositions.
“The first of these propositions s that the position which is enacted in the
second portion of this clause is ono which already finds place in more than one
-of the-Acts which have heen passed by the Indian Legislatuwre ; the seeond is
that it is ir perfeet consonance with the statutary rules of evidence as obtain-
ing inthis country, and the third proposition is that it is justified by judicial
:authority.  Notv, twning to the first propusition, as fur back as the year 1850,
-an. Act was passed by the Indian  Legislature in order to protect Judicinl
officers in respeet of acts which may have been done without jurisdiction but
in good faith, Act No. XVIII of 1850, To seetion 1 of that Act I heg your
Xxcellericy’s permissjon to refer. . This is what is laid down—

' No Judge, Magitrute, Justice of the Pesce, Colloctor or other pervson ecting judicially
sball Le liable to be sued in any Civil Court for euy act done or ordered to be done by him
in the discharge of his judicial duty whether or not within the limits of his juxisdiction ;

wprovided " that he st the time in good faith helicved himsélf to have juvisdiction to do or order

the act complained of. *

’_( _‘LI:IQ}Y,‘ 1y Lord, in a; leading’ ﬁsa on this scction their i.ordships of”
- thePrivy Gouncil in a judgment reported in 2, Moore's Indian Apprals, at page
203, 18id down the following principle. Iam afraid I mast corrcot . myself.

This rule was not, based on this particular section, but was based on “the copress

{m'p’(‘iiqig section in 21, Geo. III; cap..70, sce. 24. Their Lordships held
:thab the section protecting ;the’ Provincial Magistrates in India fromn actions

{for ‘any wrong or injury done by then in the cxercise of “their judicial offices .
«dogs not coufer unlimited protection;, but places .them on the same footing as
-those:in English Courts by & siinilar -jurisdiction and only gives them: an
-exeinption from Liability when acting'dond fide in. cases in which they have
) mi,gt;ajiquly acted without jurisdiction; Trespass will ot lie against a judge.
“for acting judicially but without jurisdiction unless he knew or Lad the means

of knowing of the effect of jnrisc{ic‘tiou,' Dbutnow, mark what follows ‘and it

Jies npon the plaintifl in every such case to prove that- fact. ’

-4 Now, my Tord, the Hon'ble Pandit thought it was very extraordinary that
thé onins of proving the absence of good faith should be pliced upon a plaintify
in a’case such as this.  Your Lordship wiil see that this isexactly what their
- Lordships of the Privy Council laid down in this ‘ruling, i.e, thal it will be
“for.the plaintiff to prove that the Magistrate neted otherwise than in good faith
in eases of this deseription. - SRR ' | )

- Turning now Lo section 43 of the Tolice Act, No. V of 1861, it enacts as
ol - . |
::‘.Wlwn auy zction of prosecution ahall be brought or imly proeecdings held: sguinst any
~-police oflicer for any act doso by him in suoh enpacity, it ghall be lawful For him (o picad thab
" such gt was done by him under the authority of a-wamant iscued by & Mugistrate,  Suel, lew

- ghall be proved by the production of the warrant directing, and puroporting fo be signed by
-sach Magistrate and the defendant sball thereupon Le entitled to a decrve-in his faveur,” -
o+, *That is to say, under this enactment the mere production of (he waryint
“direeting the police officer to do a certain thivg Will.entitle him {o a verdict
- his favour and a suit against bim shall he dismissed. T
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“ Nuvi, your Lordship will see that the provirien which 1have just read
aut i wnalegons o the fest pard of clause 3, and il we had stopped at the end of
the (st past, we would have been perfect!y justiied in doing so, beeavse there
15 the precedent of the Poliee Act in its favour ; hut in the present enactivent,,
we do not stop there ; we go on {o sy that the act s have heen dono in
good fuith and so on.  Therefore, it is peelectly clear thal the present Act is.
justified by the precedent of the Polioe Act also.

“ Turning, my Xord, to the Statutory Rules of Evidence as obtaining in
Indiy, it secraste me that it is wquestionable that the ouus of proof as laid.
down in the clause under discussion is in pevfect consonance with the provisions.
of {he Bvidence Act. Tt moin this connection invite the attention of the
Council to two fuets.  Tho provecdings instituted hy the person against whom
action has been iaken will either he eriminal or eivil.  Now in eriminal cases,.
it is cue of the fundamental principles of criminal administration in alk
tivilised countries, that the accused mitst  be presumed to  bo innocent until bis |
guith 1 established by the prosceutor so that the onus of proof lies in every
enminal case on the prosecutor to esdablish the guili of the aceused. No-
authority is required for this A. B. C. of Criminal Law, butif the on'blo
Pandit wha, [ believe, bas given up practice for a large number of years,
requires an authority, I will only mention scction 104 of the Yudian Kvidence
Act andinvite his attention to illustration A. below that section :—

A desires a court {o give judgment that B shall be punished for w crime which A suys
B har coipmiited tho evime.  And the onns of proef Jics on the proseeutor. *

“ Now, 1oy Lord, turning tc cases of civil proceedings, see. 102 of the
Indian Evidence Act enacts as follows ;—

* 'The burdou of proof in'a suit dor procoeling licd on thal porson who would fail if no.
evidence at all were givea on oither sido-,’ <o ‘
Phat 'is the general principle’ 1did down in the Indian Evidence Act régard-
ing the question of onus of proof. Now if in a civil suit a plaintiff were to.
come into court and ask for damages against the defendant officer of Government
on the ground of certain action done by that officer, it is obvious that if no
evidence were produced on cither side, it is the plaintiff who must fail ; his
snit would naturally Le dismissed if no evidence is produced on either side..
And may I ranind my three learned friends that t}xiu question i3 yeally con--
cluded by authority. The case which, under thesc circumstances, will bo in--
stituted will be of the class of cases which are characterised as suits for damages
for malicious prosccutions. It has been laid down by their Lordships of the-
Privy Council and by all the High Courts that even in cases where an accused
person “as heen d ischarged or acquitted, whether in the Original Court, or on
appeal, when that petson, in“his own turn, comes into a civil .courl and asks for-
damages for malicious prosecution as against the prosecutor, he must, in spite
of his discharge by the Criminal Court, establish threa propusitions..
Firstly, that he was innogent of the crime with which he was charged,.
secondly, that the prosceution was malicions, and thirdly, and this is the- mosb
important point to which I wish to invite the attention of the Council, it is
for the plaintiff té prove absence of reasonable and proper cavise on the part of
the defendant, That rule is obviously analogons to the rule which is embodied’
inthe proposed elause. I need nob cite in support of this position a long
sitring of nuthorities which . can be cited. It is sufficient for me to invile
attention to only two Jeading authorities on this position.  The Privy Couneil
_judgment in Indizn - Law. Reports 25, Dombay, 322, Judgment by Lord
MacWanghion, and the Caleutta Tigh Court Judgment reported in Judian
Jay Roports, 28, Cal, 391, Judgment of Sir Franeis Maclean, Chief Juslice..



THE TN OEMNTETY BILL. o0h

[24rx Seprexsen, 1910.] [ M, Shafi 3 Sir Ceorge Lowndes ; Paidib
Aadan Mohan Malaiye ; Rao Laeha-
dir B. N, Sarwa.]

"hercfore, my Lord, ¥ submit that, on i~ gronnd of judicisl anthority, on the
ground of precedent, on the ground of statutory rales of evidence, the anus is
rightly placed on the plaintill or the prosceutor in this elanse when he comes
into court eithcr elaiming damages ar charging the acensed persoit with an
offence under tho eriminal law of the land, and, I submit, thereforo that the
principle of onus laid down in this clause is not only not extraordinary, but is

the rule which already provails, and in consequence, we are not enseling any- -

thing new."” A

The Hon'ble Sir George Lowndes:—" My Lord, this-is noban
amendment which Government can aceept, and Lamn in sonw diflicully in dealing

&3 P,

with it. My Hon'ble friend fr. Sarma told the Council that he was willing |

to nceept tho position that it should be assnmed that, acts were done in good
faith-and were necessary until the contrary is proved in all cases ‘of what I
would call statutory law. But my Hon'ble friend would not apply the” same
rule to cases under non-statutory martinl lnw, I am ina dificulty as to this,
as I do nol understand his differentiation between the two. Then eame
the Hon'ble Pandit who would not accept it at all. This is a case in which T
am afraid tho 8t. Vincent Act did not help the Hon'ble Pandit, and thorefore
we did not hear anything about it. ‘The Hon'blo Pandit’s argument as hased
on a passage which, I think, he quoted {rom & newsprper called the ¢ Scrvant of
India’ veferring to an argument by Chicef Justice Cockburn, not as a Judye,
I understand, but in a discussion on some Indeinnity Bill of which the Hon’ble
Member did not give us any particulars. As far asI know, an Indemnity
Bill on the lines of Tord Cockburn’s argnment was never passed Ly Parlias
-ment .. . o '

' The Hon'ble Pandit Madan Mohan Malaviya:—“It was
as a Judge that that remark was made by Lord Cockburn.”

The Hon'ble 8ir George Lowndes :—“1I can carry it no further
than the narrative in the ‘ Servant of India’ which I have before me. It
refors to a remark by Lord Cockburn in discussing an Indemnmity Bill... I
know-no more about it, nor, I think, does the Hon'ble Pandit . .

 The. Hon'ble Pandit Madan Mohan Malaviyas :—May
T wmention that it will he found in 4 Queen's Beneh Divicion, which is where T
think that-case was reported ? " ' ,

The Hon'ble Sir Gzorge Lowades:—“Againl say thaf,  so
far as I know, such an Indemnity Bill'was never passed by Parliament. ™ It
was apparently a suggestion by an eminent suthority as to what sheuld be
put into an Indemmily Bill, but the suggestion does not appear to have been
carried into effect. ' ' .

“ I think the Council may be interested fo hear a relevant clavnse of the
_general Indemnity Bill which is, I believe, now hefore Parliament.

* .’l‘h'e ¢lause provides, as our Bill {locs, for verti Beates that acts were done
under duthority and goes on to say that “any such att, matter or thing done

good faith unless the contravy is proved.’ -

our clanse follows it very closely.” ‘

The Hon'ble Mr Rao Bahadur X, N, Sarma :— My Lord,
my Ior’ble friend Mr. Shali has obliged us Ly discoursing npon the rules of
evidence ‘and upon the previous history of enactiments with regard to the onus
- of proof.- 1 do net think 2nyhody here need be told that the plainliff or the

" “That is one of the terms of the Tmperial Bill now before Parliament, and

hy or under the authority of such person shall e deemed to have beon dome in’

S
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proseeator ought ordinarily to prove his case, that the actions of the acoused
or defendant infringo upon some legal right, some rule of law. That he has
todo. Dnt ihese general dicta are a lithle beside the poiub. What we are
vow concerned with here is that admilledly certain actionsare in violation of
the ordinary law of the land. ~ Admitting “that, the question” is ~whether
we are to give protection to officers violating thoe law on the ground that their
aets are to he presumed fo have been done in- good faith for the parpose of
carrying out the objucls of martial law. That is the real point. Therefore, in
the absence of an Indemnity Bill like this, the onus would really Jie upon the
person plending good faith in defonce. I will ‘only quote ono passage-— A
person who under martial law imprisons or kills British subjects in India
must, if heis to cscape imprisonment, justify his conduct by proving ifs
necessity. ’ :
¢ ere what we say is, thongh as a matter of fact the act may not he neees-
sary, we shall presume that the ofticer believed it to be necessary, and therefore
we shall exempt hixa from pimishmont. Therefora T.do not scc how Mr. Shafi’s
remarks will help us. The question is are wo ag # Legislature o raise this pre-
sumption in favour of all acts, only some or in favour of no acts ? I took an inter-
mediate position. 1t was necessary under the circumstances in which this Bill was
Lrought in for Hon'ble Mombers to contend really that, in the absence of a clear
preof of necessity, the onus should not be on the pluintifl, but even to an inter-
mediate position objection has been taken by the llon'ble Sir George Lowndes :
bhero we have two classes of cases; one class, in which martial Jaw has been
roclaimed and in respect of which there is some doubt. 'Then we have anothor to
which the ordinary law should be applied and to protect which would be a violation
of the.constitution. Having fegard to the facts w}g{i;:lh Lave been o far disclosed
it .would bo a travesty,of ;justice to preswme good faith and reasonable belicf,
in favour of certain-otficets in rcspect-bf somne of the incidedits which occurred be-

fore the 14th and'the 16th of:April 1619. I suggeated that thereforcno prosump-
tion should b raised in’ respect of acts done hefore tho proclamation of martial

law, and after the necessity therefore had ceased in the eye of the law. Of cowrse

. here we are not arguing before Judges on the question of presumptions and

4
o
o

o,

T heg to mové * that in clanse 3 fue the words from “and all action’ to' t

technicalitics, we are argning whether the conrse’suggested by the Government
is expedient ; whether itis politically right, whether it would not he a dangerous
wrecedent; when wo know as-a matter of fact that those presumptimis are nob
justifiable in many casbs as fur as our present information gocs.’ '
- The motion was put and iiegatived. ,_

The Hou'blo Reo Bahadur B. N. Sarma -~ My Lo, I move
that aftei the words * and all action taken ' in clause 8 the following be ingerted: —
“after the proclamation of murtial law therein and during the continuance
thereof.” T have really stated all my reasons with reference to this point in
dealing witli-the previons amendnent. I shall thevefore not weary the Council

by repeating theni. -1 respectfully submit that a distinction must be drawn

" between acts.comuitted hefore the proclamation of martial’ law and after its-

roclamation, and; 1 think; thero would be grave disaffcction felt by the public
if Government should try to shield acts which primd facie must be assumed

~to bo guilty.”,

The Hon'ble Sir William ' Vircent :—“My Lord, I have reslly
nothing -to_add to what I have already said on this subject.” I have -explained
that mnrtial law was enforced before it was formally proclaimed in certain
areas” oD ' o

The. pibtioiﬁ was li;xt and negatived.

e Hen'ble Pandit Madan Maban Malaviya - — Mf- Lond,

1 end

«of thie clause the following be substituted :—
*and thal avery act, matler und thing shall b2 preswmed to have leen
done, boxd fide, necessarily and properly, until the contrary ohali
be made to appeac by the party complaining. ” "
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“ho on'ble Sir George Lowndes :— I think there is nothing
more-to be said on this point, and I shall net weary the Couneil by repeatiug
wmy arguments.”’ ,

The motion was put and negatived.

.-~ The Hen'kle “ao Bahadur 1, N, Sarmsa:~“My Tord, a 418rx
similar emendment has been throwi out by tl:a Council, and thero is 1o use in -
‘prossivg this.® 1 beg to withdraw it.” '

The ‘motion was by leave withdrawn.

The Hon'ble Koo Bahadur B. N. Sarma :-—* My Lovd, I ask

for the omission of clause 4. Clausc 4 runs thus :—

" ‘ Every person confined under and by virtue of any sentones passed by a comt ot other
authority constituted or appointed under martial Jaw and acting in & judieial
, capacity shall bo doened to have baen lmvfulg confined and shall eontinue linble *
a * {o confinemont until the expiration of such santonce, or until relvased Ly the
(toverrior General in Coueil or otherwise discharged by lawful authority.”

“ Of course this is partly governed by elause 6, which says :—

“ Not-llliug in thig Act shall—

(e) 2ply to any sentenco passed or punichment inflicted by or undor - the. ode:s of
any Commission appointed undér the Martial Law Ordinsnce, 1918, or
~(#) be deemed to bar a full and ungualific] exorcise of His Msjesty’s plonsure in
reoeiving or mjectigni:ppen sto IIis Majesty in Council or to affccl any
question or matier to be decided thewoin,’ K .

_'Therefore, orie class of cases really goes out, namely, those that are covered B
:rby the judgments of the Commissions appointed under the Martial Law o
~"Ordinances. I dealt at some length before with my objections to this part of B
.-the Billand I shall not rcpeat them: again. I shall try to summarise the o
. -varions ‘points on which I based my argument in asking the Counoil not to o

~'peoept these couvictions and sentences.as being right -and as deserving of .

- eonfirniation. *The point .that was made hy the Hon’ble the Home Member H
. for bringing in a clausc of this description was that; prima fapie, these sentences -

" apight, after martial Jaw ccased, be considered to be witra vires aud. without
jurisdiction.- That thercfore ‘many persons might. have to be released; and, .
inasmuch as inconvenient resulls would follow, an enactment of “this descrip- . N
tion:is absolutely necessary in the intérests of {peacc and order.* Well, the .

- answer to that js two-fold. First of all} you might "bring. ufp thoso offenders
- who the Governnient think are really guilty and deserving of further detention
"~ before  the' ordinary cowrts.-! The only ‘question : would. be- one of cxpense.

. "‘They may ho re-arresled, and “put in J_ail.pending- trinl, and .the: intercsts of

- - "peace and order would not sufter in the- slightest degree. : The- only question

*would be as to whether publio time and public woncy: would, not be wasted by
pursuing such a course.. Put'shortly the point is. whether,: on the halance of

. cconvenience, we are to conlirm these. convictions_ following precedents, or,
" having regard to the special methods employed in the Punjab,. we.should insist
upon the Government briuging up the cases again wholly or’partially. Hon'ble

‘Members will see that I have got another amendment to the effeot, that, at any
-~ rate in cases not covered by tho Indian - Penal: ‘Code or" anyés}ici:‘xl “or local
“!Iawr - this- clause ‘should not he applied. ' 'The objestions, my Lord, aro these.

,+ Assume that thero was a necessity for marlial’ law, According to many of

“ s that' necessity began, if at ali, on the 14th or 16th and ceased ebout the

.

8¢ Thatin cluuge 8 the words ¢ in  regsonable belief * be omitled. .

401LD ' 4 .
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23rd. Il the above view be exmect. it was wronz beth on principie and the
dictates of sound policy for the Government to have established {ribunals or
passed any Ordinance on the £1st for the purpose of dealing with the dis-
tarbances.  The questions as to the interpretation and validity of these
Ordinanres, Nos. Tund IV, bow far they ave applieable and as to whether  they
are applieable in cases governed hy the Bengal Regulation only, are really
beforo the Privy Council, but T submit.on the guestion before the Legislature
we are not hampered by considerations which might restriet the aetion of the
Privy Couneil er of any duly constituied authority. The gquestion, wy Yord,
is, was there any reason jor tho ordinary courts of the land not trying these
olfenders, and if special tribunals were rightly established, their not trying
the offenders with the ordinary procedure ohserved, abt any rte ufter the
21st. ? JE Hon'ble Members Lurn fo the statement of {rials by swuonary
cowrls and aren oficers in the districts of Lahore, Amwitsar, Cujran-
wala, Gujrat and Lyallpwr, Howhle ~-Members will find that most if not
all of these comvictions werc late in April, and in May, June, Judy, and
on lufer dales. It may be argued that medial law czunot Le sid to be
in force when the ordinary cowts #-¢ silling for admiuistering e law,
end all writers have held thut that is- one of lie criteri. MThe judicial
* tribunals in the Yunjab were administering justice ordinarily without any '
interference, I take it, after the 2ist. If they werc administering tho law
after the 21st or the 23rd, was fhere any neeessity {or depriving the citizens of
the Punjab of the prolection of the precedure Which was guaranteed to them
by the Legislature deliberately in enacting the Criminial Procedure Cede and
other laws ? My subinission therefurc is that there was a violation of the
fundamental principle of jurisprudence and violation of tho protection given
by the Liegislature, “whon courts were constituled which -conld set ab naught
the ordinary procedure. ;This is my first and strong objection to our ratify-
ing theso convictions. Of course, if there was a stale of war, if il was abso-
. Jutely ‘impossiblo: for.” any -cdirt to sit and try cases, then certainly. it would
" have bheen foolish ,on':my.part to say that the strict procedure of the
Criminal Procedure’ Oode should be adhered to.: Necessity knows no law,
" .and if the ordinary law: courts cannot administer the law, there is no use of
complaining that they: did. not. But here that was not the state of things.
The courts were sitting, the ‘courts werc administering justice; there was
absolutely nothing, theiefore, to justify -the depriving the citizens of the
protection of the ordinary procednre. It is trye {hat cowrts of three Julges
have Leen” appointed; but the ordinary right of appeal has been taken away.
That is ray second objection. : ’

“There is a third ohjection, my Lord, and that is this. As things stand,
in some cases the evidence was not clearly recorded ; in other cases thore are
no clear judgments, so that it is ahsolulcly impossible ind large number of
cases—I will not say in all—for the Legislative Council, the Government or auy
Judges who may be appointed to consider asto whether these decisions were
rightly come to. * Thers can he no scrutiny, and therefore T submit as a matter
of prineiple that there should be no confirmation of these sentences.

“Then, my Lord, there is ‘another ground, and & stronger one. These
raartial law officers have insued various regulations the enforcement of which
‘might or might not be justifiable during actual rebellion or the snppression thereof.
But, I submit, it would not do for tha Legislatwe sitting hero deliberately to con-

_firm sentences under martial law orders based on principles opposed to the ordinary
notions of civilisation. The number of regulations apart from notices framed by
these various ofticers'and preacijbing penalties was, I think, 13, Regulation16
runs thus :—=* Any person who contravenes any of the foregoing regulations shalt
Le Jiable to trial by an officer nuthorised to dispose of an offence suraarily
ander maxtial law, and such officer may sentence the offender {o iinpriconment,
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rigorous or shaple, which may extend to lwo years or to fino not exceeding one
thousand rupees or with both. . . and may also inflicb whipping in additicn
‘to or in lica of any other punishment which he is empowered to inflict.” T
necd hardly say that faijare to salaam a Huropcan, discowrlesy to a European
officer and such like things had heen made .offences either by notice or Ly -
regulation. Therefore the point is that if by clause 3 you confirm the convie-
‘tion--I know it lashcen confined only to cases where persons have lieen
confired—~if yon confirm the conviction you necessarily ratify tho legality
of a provision of this descriplion which could inflict the punishment of
whipping. and other punishments upon any person guilty of any in-
fraction of martinl law. We are grateful to the 1lon’ble the J}lome
Member for coulining clause 3 to cascs of imprisoned persons, but I would ask
him to see whether we arc not, a8 a mabler of fact, in confirming the validity
-of these convictions,. really ratifying :Regulation 16 covering them all and
-convictions passed under regulations which cannot, I think, Dbe ratified by any
Legislature. It may be that some of the regulations are perfectly unobjection-
-ablo ; nt here the officers in comunand went and multiplied martial law
offences, created offences which . were not known to the law of the ‘land, and
undor & compréhensive code of punishments a person can be whipped and
;imprisoned for any offcnce and in confirming the rule which inflicts the penalty
you validate that rule; that is my real difficulty. When the question of the
» amendment-of the Arny Act was under the consideration of this Council, ¥

-sought to. move an. amendment that that punishment of whipping shoald be
.. abolished. : His Excellency the Commander-in-Chief was so goodP as lo sympa.
" “thise with the dbjeet of my amendment . . . .

7. ‘The Hon'ble Sir (teorge Lowndes:—'I risetoa point of
7 ~order, -T'isk whether these remarks have anyihing to do with .the clause of
" “the_Bill to which the Hon'ble-Member has moved an amendment ¥ It does not
- .deal yith convictions or the nature of the punishment ; it only confirms scn-
' “tences of confinement and nothing. clse.” '

 Thg Hon'ble Rao Bahadur B. N, Sarma :—" That is my real
*,;difficulty -and U think that is: no sufficient auswer to my question. 1 find
~‘that in case No. 169 a person was thrashed and he was also remanded. . . .

*" + The Hon'ble Sir William Vinceut :—" May I explain, my Lord,
that this clause has nothing whatever to do with any sentence of whipping at
< -all ? I submit.that the Hon'ble Member is out of order in attempting to creato .
" prejudice by bringing up this question of whipping.” :
. The President :—* The Hon'ble Member must confino himself to tho
iglause which he u<ks this Council to deleto.”
, The Houx'ble Rao Bahadur B, N. Sdarma :—“ Nooie would .be
“more glad if it were possible - . o : '
" Thg President :—*Tt is certeinly possible.”
" The Hon'ble Rao Bahadur B, N, Sarma, ;—*I sball then treat
it as possible, because I take it that both the I fon'ble the Law Member and tho
" Home Member do not want to upholdthe legality. of that rule. 1t reay be legal
-'or it may Lo illega!, that was just the poiut T was driving at. My real difficalty
" was that you would be indirectly ratifying that rule inasmuch as'there wers
" ¢ases i which ‘persons were yemanded to custody and the punishment of whip-
*ping to which 1 was alluding is provided for in the general penal clause.
. know that any observation 1made by any Hon’ble Memnber in the course of the
“dliscussion would be sbsolutely irrclevant.for the purpose of interpreting the Ack |

-’
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when it comes up beforo the law courts; but I do not think that there iz much
E use carrying thediscussion further on this point.

' “Then, my Lord, apart from that clanse I would ask this Council to bear
in miund that various ollences had heen created, such as salling zbove controlled
rates foodstufls, milk, etc, and so on, punishable in the same manner, and.
the preamble (parngraph 8) was not Jmited in its operation as is clauso 4 of

“the Bill. Of course it maay ho said -thai the operative part of an achis
the thing that matters, and it is a perfeetly sound argument; but I know the
preamble is sometimes used in interpreting an Act.  The preamble says—

* “ Wheroas certain persons have been. convictsdl by courle and cther authoritios constituted

or appointed under martial Inw, and it is expedient to confirm and  provide for tha continuance
of sontences passod by-such courts or anthoritics.’

*“ It is vei'y general ; and therefore there is danger in wide interpretation of
this cluuse and Regulation 16. T am glad to be'told at -any rate that no such
use would be made of it and that it was not intended to cover that part of the
Regulation which provides for the punishment of whipping, ete. I shall
proceed, my Lovd, on that assumplion. Then the quéstion 13 as to the various
offences not known to the law which had been crealed. by these mactial law
orders, and the varions terms ol imprisonment ranging up fo two years, elc.,
inflicted upder these. My submission iz, would it be right for-usas a
Tegislature to confirm these convictions without knowing more, espeoially
when we know as'a matter of fact that all the matevials aronot heforc anyhody
on which the rightness and sppropriateness of the decisions may be examined.
1 theveforc submit that this clause should be eliminated, and the ordipary
procecure s}wu}d bo resorted to.” ‘

P
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AR -.:Thezﬂon?.bl,_e;ﬁm{w{uiam.Vmcent My Lord, T hope Ion’ble

Member's will: not copelude’ from -what . the Iion’ble Mr. Sarma has said thst.
‘this’:clavse involves ;the~admission of the principles to which ho bas referied.
It does not. e referred; for instance, to the sentences of whipping awarded
by the military authorities for certain offences. Whatover may be the ierits or
" demcerits of such a form of punishment, every Membe: who reads the clavse which
is now under discussion will sec that there is no referonco in it to srhipping at
all, and that it does not justify such sentences. T suggest further that the in-
.troduction of the racial question and the mention of this form of punishment.
were. made. in.order to create a prejudice in the minds of the Council. I can
“conceive of no other feason for the mention: of these matters, My Tord, I
bave already in my- opening s}pecch exfilained to the best of my ability why
we cannob accepb this ariendment.” When martial law is introduced in a parti-
cular area, it is clearly necessary for the military anthorities to have some meens
of enforeing their orders, of punishing summarily and speedily erimes directly
connected. with- the .disturbances and breaches of iililary rogulations. I
think that is . proposition that will be cvident to everybody, and as a ‘matter
of fact, I believe that when martial law is enforced the normal procedure is to
constitute somne form of summary courts ; if indeed such cowrts were not con-
stituted, ‘there would be no aunthority whatever which could caferee obedience
of martial law rogulations. Otherwise if the-offender were gent to the OCivil
Courts "they would :say ‘this is not an offence under the civil law or one of
which we can take-any:cognizance whatever.” Many of the uen scnlenced
S by “thesp summary  cowts -weve, as I explained to the Council hefore, cons
“victed of very heinous crimes, such offcnces as arcon, the possession of stolen
' preperty, the destruction: of - railway lines, ete. . am very anxions nof lo
‘ropeat what I have said already. A.large number, about 90 per cent I heliove,~—
“but I will not guarangee that statement--werettried before Ist class ‘Magis--
trates. whose' husiness - it-j8. normally to tey similar offences. I have alveady
-given an widertakieg “to this  Cownedl, lorther—and - U have already
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alldressed the Canjah Government on the subject —that we will have the sen-
tences of all these men revised by two High Cowrt Judges.  Further, those who-
have been convieted of of/ences which ave really a violation of military regula--
tions_only, will he rcleased by Government, provided that the facts found by
the Cowrt are ‘wot suchas to justify a conviction for an'offence punishable-
wnder, the ordinary law. I do.not know if T make mysolf quile clear. There-
are & cerizin pumber of offenders who have been -definitely eonvicted 1ndor
various sections of the Indian Penal Code.  There is anothier class of offenders
who have been convicted of breaches of military regulations.  In sorue of the
Intter - cases the facts found would juslify the conviction of these men.
under the ordinary ctiminal law. We lave cases, for instanoe, of extortion ;
one man was convicted of .extortiug money from a townsmun on threat of”
iving certain in“ormation to the Police. This is & conviction that might wolk
iave heen had under section 384. There is another cass of indecent assault
on a woman in which the conviclion was recorded as a breach of military
regulations ; then we have cases of injuries done torailways and telegraphs. In
such cases althongh the eonviclions have been recorded as breaches of military
regulations, thuse records will only bo revised in the ordinary way. Where,
however, the offenco consists of violation of military regulations and the facts-
found do not constitute an offence under the ordinary law, it is the intention
of thic Qovernment-—-1 gave the wdertaking before and T give it again--to
releasc the men iumediztely. I hope that will go somo way towards mceting-
Mr. Sarma. But tho amendment ho proposes goes a great deal further than
this, and would mean that none of these sentences of imprisonment should be-
validated at all. My Loxd, T do not know how the militayy ‘Commander can do:
his duty without these séntences.  If anybody is whipped a large section of the-
public at once protests : what a scandal, what o barbarous thing ?’ ,

- *“What then is to: be dono. with these offenders if they. are not to be-
;imptisoned or whipped ?! Fining would niot mect the :civcumstances of many
cases. -] have explained that Bummary Courts were absolutely necessary and that
proceedings in t{:e ordinary courts would in cases in which speedy - measnres
‘were necessary bo an impossibility. Wherever martial law has been in. forco
it has'been the practice ‘to constitute these courts, and it has been the practice
"o validate the sentcuces and~ the normal procedure to go very much ~further:

‘than”the Bill which we havo under consideration. FHere, for instance, is the
Sanili ‘Africa Act of 1915 which has beon constantly quoted. It runs:—
<1+ CThp several courts martial and military und. special tribunals constitnted and eonvened
by or'on bohalf of the Goverimont or its - offcers during the period aforesaid for the trial and”
-punishuient of persons gilty “of treasonable, seditions or rebellions conduot or of portons sub-
jort to militayy Jaw shall bo deemed to. have bean constituted in accordunce with law, and the -
_ several sentences .. ..ate heroby confirmed,’ : :
And.goces on :— .
« *BEvory person confined in way prison, geol, lockup, or in any other plece whatsoever
‘under. and by virlue of any such sentence’ aforesuid shall continno linb]o to by confined’
therein.’ o o e
-The same provisions will be found in both the older. Bouth: Africa Acts..
“In'one of them there isa definite refercnce to offences which really’consist
"of a breach of mililary regnlations, the very class of offences to which the
"Hon’ble Member made a reforence.  Similarly, the Imperial Bill, which has-
‘now been quoted, says :— .
X “Any gentonce passed, judg:aent given or order made by any mulitary eourt (other than
- o court-martial constituted in pursuance of any Stetule) in connection with the present war-
" of byéuny court established for the. administration of justica within sny loratory in the -
- ocoupation of any of His Majesty’s forcos dl}rin such occ:émﬁon or sfler evch oceupation.
.has determined until the Court has been abolished or superseded by . sueh lawlully coqstitutad:
" wuthority es may heveafter bo ‘estoblished for the admnistration of such temitory shall Le-
deamed to be and alwayz to have bien'valid." - o .
- ‘In" asking the Council to adopt this clause we  are not thercforc departing:,
“from the pormal procedwre. 1t was, however, suggested in another part of the-
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argument o the Hon'ble Mr. Sarmw, if I underslood bim aright, the poink
vaised was that the oxdinary cowrts were sitling and it was therefore improper
to resort to summary courts— . . . .

46 2. The FHoen'ble Rao Bahadur B, N. Sarma :—~*You could Jor

. the sake of the convenience of the administration multiply the officers, but tha
procedure would he the ordinary one.”

A48 g, ‘The Fon'ble Sir William Vineent :—“"t'hai is much the same
thing, but in any casc- wherever military courts of this character have heen
constituled, it has heen the universal practice, I think, to adopt a swmmary
form of procedure. In fach this 13 obviously vecessary if justice.is fo
bo administered quickly. In nany cases where mu‘;-iial law has been
cstablished in tho past, we know also that the divil Cowrts have sat for
the trial of ordinary offences concurrently with Military Cowrle specially
constituted for the trial of offences connected with these distwrhanees. Tinally,
bofore T sit down, I want fo point out two resulls of the sdoption of this

* amendiment. Oneis that Government would have to release 2 very large number
of criminaly, dangerous erininals, on to the country. That would ho extremcly
unwise ; and the second result would be that Covneil would deliberately put the
Government in this position, that they would be liable to actions for wrongiul
imprisonment brought by & npmber of men who have douc their hest to
destroy the rafely of the Stafe mn a timo of grave perii. That, I lLope; this
Louneil will not agree to.” :

& 88 2 The Hon'ble Rao Bahadur B, N. Sarma - My Lo,

i I am thankful to the Hon'ble the Home Member for his promisc to releass
Lo persons - who. wem-mefelysggxl:;y of jnfraction of martial law regulations, and
i whose cases could not have. brought up wuder the criminal laws of the

.+ . Jand. T think the people must be satisfled with that promise. But, my Lord,

R with regard fo the question as to what effect it ;wouh}’ have on publig peace if

‘ 2’ large number ‘of ‘peéople are released, I have alréady answered thut; they
may be hrought before the ordinary courts. With regard to the cases of
imprisonment, I still submit there is absolutely no information whatsoever as
to why the ordinaiy courts were not allowed to prozeed or the ordinary. proce-
dure was not foliowed, boyond the answer that military officers could not have
done it. My reply to it, my Lovd, is, that the courts specially constituted to
try offences only on the ground of necessity might have followed the regular -
forms and should have followed the form in & time of peaco when there was
actually no rebellion.- In the interests, my Tord, of persons who may have
wrongly suffered as well as of the future, Ithink I must press this amend-
ment.” :

Thé motion was put and negatived. ‘

. The Hon’ble Kao Bahadur B, N, 8arma :—“ My Lord, having
regard to the promise we have reccived, T shall not press the other two* amend-
wents on the agenda, and I beg leavo to withdraw them. ”

it The motions. were by leave withdrawn.
AR 3K, " The Hon'ble Bir. Sachchidanands Sinha My Lord, I pro-
‘ pose ¢ that to clause b the following he added :-— :
¢ Sueh useeagmint, by the snid Judicial Gfficer shall be made purauant to an iuqgniry
" . conduetad.in’ the manner, so far as possible, Iaid down for the trial of suits in the
! Cide of. (}ifil_ Procedure’. :

—

+ The Hon'ble My, Satma — : : ,

T%zgifa?%;ozlmkm»l No, 81 22 rajected the words *and shall confinus lubla to confinmnent wulil thy
expiratior; of such seivtence or unlil releazed by the Governor General in Counedl or - otherwisn disclurged

* %y bawlud anthorily ? in clased be oitted? .

23, *That to clanse 4 he followiug Le added : — . ) ) .
‘6 Provided that'us poreon shall cantinue Ninble to camSnement after the date of conmencement of this Act
" unless he sball have Lero convicted and sentenced for gome offunce vnde: the Iudian Ponst Ceds or
erane spacinl or Tocal law in furee befure the exlablishio:ut of mnctis) Jaw.
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¢ An appeal shall Lic to the Tigh Court against such ordir of assossmont in ‘the suanner
rovided for appeals fron owders in tha Code of Civil Provedure, the order pasrad
y 1be Iigh Court baing final.’ ' ‘

* My Loxd, this.amendent docs not touch at all even tho fringe -of the
-substantive provisions of the Bill. Tt only provides a machinery {r the
assessment being made, and as theve is no provision of thut character in this
Bill, T think, my Loxd, this amendment might be adopted with a view to pro-
vide a iachinery for the purpose.” -

The Hon'ble Sir William Vincent :—* My Lord, the intention
of the clause is to provide a summary remedy for persons who might consider
‘themselves aggrieved owing to their properties having been conmmandeered by
‘the mililary authorities. The Bill does not, as I understand, Prevcnt a regalac
-suib from being brought. OQur intention is merely to provide a convenient
remedy for the asscssment of damages, and any one may seek redress in a law
court.” Tn those ecircumstances, if any person wishes to go to a law
court and have a full trial, he may do so, but we do not thini- that it is desir-
able to” prescribe the lengthy procedure of the Civil Court for an officer of
the kind proposed.” 'We do not either think it neccssary to allow an’appenl
from proceedings of this character.”

The Hon'ble M, Cachohidananda Sinha:— My Lord, with
regard to that part-of the question which refers to appeals, I am prepared to
withdraw it. But I think there should be some procedure laid down, and 1
have added the words *so far as possible’. I do not, thercfore, insist upori
the trial being conducted in strict accordance with the Civil Procedure - Code.
T am prepared to withdraw tho sccond clause about the appeal, to which_the
Hon’ble the Home Member objects. ‘ ! o
- * The motion was put and negatived. .- - ) =

The Pregident :—* I should have stated after Mr} Sarma withdrew
.his amendments just now, that amendment* No. 10 which stood on the agenda
quntil these amendments were disposed of was of course dropped. It is conse-
quential.” .| . , _ ‘
~ The Hon’ble Sir William Vincent :—* My Lord, may T point
“out ;gawm samo position arises with regard to an amendment of Mr. Sinha
also ?” - - ‘ . ‘

. 'The Hon'ble Rao Bahadur, B, N. Sarma :—“ My Loxd, I
-submit that this should be accepted, hecause it refers to certain cases only. It
refers to cerlain cases and sulject to certain limifations only, and these words
I would like to be added to paragraph 3 of the preamble.” o

- ‘I'he Hon’ble Sir Williara Vineent :—** If the Ilon’ble Member
wisbes, to move the amendmont, I have no objection.” o
"i'he President :—(To Rao Bahadur B, N, Sarma) “You move No,10.”

The Hon'ble Rao Bahadur B, N, Sarma :(—“ T think that will
clear the position.” - .

. 'The President :—* Yes, Mr. Sama is . moving his amenchnent
No. 10 which was held up until {he other two amendments 32 and 83} were
disposed-of.” : _ C

.. The Hon'ble Rao Bahadur B. N. Sarme :—“ My Tord, the
Act desls with only cortain cases, and it impozes cetain limitations. Clause
4 deals with the cases only of persons who are aclually corfined in prison, and
i ovder to bring it into conformity with the other provisions, I propose that te

paiagraph 3 of the preanible {he words ‘ in certain cascs and subject to the:
‘Jimilations specified herein hetow ” be added. T therefore hope that, this amend-
-ment will be aecepted.” . , : ’

?Z

449 ».x,

#10, ¢ Tial to mrsg}aph 8 of the preamble the fellowiny be added ¢in ceitain t;scs nad sabjest to lhe- lln:n; S

-stione specified hercin below
$F/de prge F0B . theze Procvaidlags,
$H
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The Hon'ble Hir William Vincent :—¢ My Lord, T may say
ab once lhat we have no objeclion whatever to the infrofuction of the words
suggestod by the Hon'hle Member if the insertion will please him, bul they
reajly do not make any difference in the effcet of the Bill. As it will appar-
ently gratify the Hon'ble Member, T am prepared to aceepb an amendment,
subsfituting the words ¢ certain sentences * for the words ¢ sentenoes, ” ’

" rhé Hon'ble Rao Bakadnr 1. N. Sarmn :—1t is not a
matter for gratification, my Lord, but it is a'question of some importance, and
I am glad that the 1lon’ble the Home Member has accepted a modificd form of
my amendment.” T ' - ’

The amgided motion was put and agreed - to. ‘

The Hon'ble Pandit Madan kohan Malaviya :(~* My
Lord, I beg to move ¢ that in clause G, sub-clause (4) be omilted and the said
sub-olavse be inserted as & new clauso 7, and that to the said new clause 7 the
following be added :— _ , o .
¢ And any order made by- Mis Majesty in Council on ary appeal presented by suy
individual or individuals against any conviction or scntence passed by any tribunal constituted
wader matial law aud geting in a judicinl capacity or.by Commissioners wppainted under the
Lfzrtial Lew Ordinance, 1019, as to the legality, propriety or eorrestness of any conviction or
-uentence may be tuken advaotage of by any other person ccivicled by the tubunals or
Commissiontys sforementioned though he may not have appealed against hiv conviction or
sentenva’ to His Majesty in Cowneil, if the grounds upon which uny order of His Majesty in
Cougeil is based are common to or govern tho case of such otier persons, and the Clovernor
General ju Council shall be hound o aot upon the reasons widerlying the s2id “order of His
Majesty in Council in all ¢asts'governed by such order ; and the High Cuurl of Judieature
tefablished in the Province shall on an applivation made to that Court for thit purpose deolde
whcther any pastioular case is governed by tho rule laid down or reasons underlying auy order
. of Hiy Majesty in Counil. L e co
" “My Lord, the object of my nmendiment should be obvious to_everybody
who has followed the delates during the last fow days over the Iunjab offairs.
‘Thore i$ & large number of persons who haye been arrested, detained, tried, con-
victed and aro viidergoing sentences. A few . of these have'a ppealed to is
Kinjesty’s Privy Conncil.  Anappeal to His Majesty in Privy Council is not an
easy affair; it involves much expenditure, inch Jocal help, and cverybody is not
ina position to do 0. Tvei if the public do extend their help to some persons,
gs T ani thankful té" say help has heen extended to a nuinber of persons to
have their cases biought befote His Majesty in Privy Council, bat the¢ number
‘of such cases will, Tfear; Losmall. There will still be 2 large number of persons:
who will not be able to n}ipx‘oqch the Privy Conncil. The cases that have béen
tried, many of them might probably rest upon some common ground. At any
rate it i3 cxpected’ that the déci:ion of His Majesty in Couneil about cortain
yoints will govern a number of ciscs, and the ohject of my amendment is that,

"where His Majesty ‘in" Council’ has considered the case and has expresscd an

opiniod upon the matters involved in it, the benefit of that decision should Lo
steured to snch other persons  who may have been tried by these martial law
commissionors or summary. courts and who may not have taken their case to
tho Privy Council. - My Lord, T hope that this will éommend itself to the
Government' becauso it ‘would *be ‘anomalous and deplorable that when His
Majesty in Council has expressed an opinion upon points which affect the cases-
of other. persons, ‘they should not have the benefit of that decision. I do nob
think the Government would wish to contemplete that situation. T venture to
‘think that! in"this~ igatter, at any rate, the Qovernment will e in sympathy
with fny-amendment: . The secoid clause which I have added, clause 7, laye-

Cdown, it ordec to - ndke asaance doubly suve, that the Glovernor General in

Cubeil shiould be‘hound by the decision of their Lordships in the Privy Council

" in -such casqs and_ that they . should be bound, on veceipt of the orders of His

Tajesty in Couneil iv any particular casc to take actionl du-all such “cases as

ke ony. be affected by it. * But, xay Lord, wo ave all human and there is noknowing

whether o decision of the Governinent of India will éatisfy the persons whose
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right or interests may beinvolved, and for that reason, as an agsurance that
overybody will have a chance of having the matter properly considered and
decided, I have suggested that the High Court of Judicature established in thie
province should, on application made to that Court rfor that purposo, decids
whether a purticular case is governed by the rales laid down or the orders of His
Majesty in Eouncil. I hope tho proposal will commend itsel{ o Government.”

The Hon'ble Mr, Sachohkidananda Sinha :—* I should Jike to
say one word, my Lord, in support of this proposal, which scems to me a very
reasonublo -one.  Otherwise, there will. be great hardehip entailed on & luige
number of people who cannot asapeal to His Majesty in Council.  Thercfore,
people. herd should be given the benefit of a Privy Council Judgment, if they
move the High Court on the ground thal the facts and circumstances in their
cases- are similar to those of the cases before the Privy Council, and obtain a

favourable order therefrom. ” .

'The Hon'ble Rag Bahadnr B. N, Sarma i—“ My Lord, I have
a similar amendment against my name. It is obvipusly. just thatif the grounds
of decision upon which the Privy Copneil seb aside a_tonvigtion are corumon,
it should apply. to similar cages, and the Goygroyent or the Migh Coiurt should:
set  aside those convigfions and sentenges also. - Of course if the grounds on
which the,Privy Council set aside these ponvigligns are of a tachnical charactar,
and not based upon the merits, there is. nothing {0 . prevent the Government
from Lringing up the offenders before the xegnlar coyrts for trial. " Therefore
t_l!.?;g{gvyé of convenience should nofbe for keepjng those: men in confingient,
even;,thoygh , their cases may be. really., governed. by . thee dygision of the
¥rivyOgueil.” | R : -
©  The:Honble 8ir Wlﬂi?m 'Vingent :—* My Iord, if Tioy'ble
Membergwill again read clausd 6 of the Bill “they " will ses that nothing. il the
Bill can -affect trials by commissions. Sub-clauée {a) of this ~claue runs ag
follows ; “'Nothing in this' Act shall apply to.any sentenoe passed.or-punishment
inflicted by or under tha orders of any Commission appointid wader the Martial
Xaw Onlinance, 1919.". ‘ o ' o
-« Tf-Hon'ble Mcmbers will now turn to the amgndment which je proposed in
clause 6 by Mr. Malaviya, they will se¢-that an “important part of his "amend-
ment isentirely incousistent with thesub-clause.which. I have just read. You
. cannot in.gno sub-clause of a Bill say - that mothing ia this-Act shall affeot -
trials befors thie-Commissions, dnd in-the iext sub:elause. go-qu-to provido for-
such:convictions and sentences: - I.do not. know. i1 have .inade ryself olear,
bat it see1as to me- that, as a; matter. of ~drafting-and. of = prinuiple, this- is
impossible: - Wo aro particularly anxious; aud:have been wmost carcful through-
out this Bill, to avoid any. veference. to\.thesa.'Commi.gsions -appointed under
the Martial Iaw Ordinance, because. weknow, that” certain séntences. from
them sre beforo the Privy Councii on appeal, and that it would be - vuanifestiy

L

- - 'The Hon'ble Pandit Madan Mchan Malaviya:—« My Lotd,
-1 do not want to stick to the actial wording of the amendment. If the ITon’hla
Member will put it in a different form which will be 'a‘(.:gc;ptl,abl_'e,) I shall he

quite agreeable.” ‘

. 'The How'ble Jir William Vincent i--“Lam eware of the.. babit
“of the’Hon'ble Member of pulting 3, motioniin an .imppssible; fora. and then
-ssking me at the 1osb moment to put it into proper forra. Well, 1 cannof do it gt
this juncture; he should huve tl}‘ought.gf,,t}__l‘ig before. But Lshall by able, I hopo,

to" some extent at any rate, to méct thy object which lie has'in’ view. " was
for- the moment trying ' to point cut to* the. Couneil, that it would be.entirely

inconsistent with." the rest of the BiLif this gn\g‘ﬁ‘mg‘%gq ib. 18, worded, was
passed by the Council, snd T carint possibly underlake at a momnent’s notice (o
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aler the amer dment into & forn in whioh it conld be accepted. I have al-
ready occopted onc nmendment from  Mr., Sinha to-day, and Iam. not at ol
sure that 1 was wise in doing so . . .

'The lien'ble I‘,\Ir. Sachchide nand'b Sinha :—-“I can assure ﬂm
Hon’ble Mexaher ha was.”

The Fon'ble Sir 'leham Vincent It mab however 1aeet,
the Ton'ile Member aud others hero if I explain that if there is 8

* decision by the Privy Council in any appeal before thom and any appellant

is acquitted- on grounds’ whigh afiect the conviction of other persons
who have not sppealed, we shall certuinly eswmine the cases, ond if
we are sadistied that the reasous seb ont in ‘the Privy Cowncil's judgment
apply to any cases of the persons under confinement here, Wwe shall
mive cofiect to ‘the principles enunciated by tho Privy Council. It
Tollows necessarily, that if the men who havo appealed to the Privy Council

‘are acguitted on grownds which weunld apply to other cuscs, those who

have not appenied will receive the benefit ‘of the decision. But I want
the Council o remember that the pesition of the persons {o whom “this
Bill spplics is entively: different from the position of porsons tried by the
Comnussions. Theso men were tricd by stmmary courts appoiuted by the
nilitery authorities. Tho pioclamatmn of martial Inw is & sta utory authority
vested 1n the Qovernor (eneral in Council, I bolieve, and it scems to me that

*the validity of the sentences:of swnmary courls - depends upon citirely

different grounds from those which form the basis of- the decisions of the

. Oummxssmns It is however: quite possible that 1 may be wrong in this matter
" and, should the judgments of the'Privy Council be decided on grounda which

-

. .v,.-: .

e

vould indicate  that the trial/of these persons hy: swnmary courts was not
i '+ Jnstified; then. cmtamly we slmlh -have to' take action to mcet the decision

.- the mshes of ‘the Ron ble ﬁoﬁlgqr N -

of the }:‘my Coungili ;1 hopé'that this undertakmgwﬂ! moeb {o some oxtenb

TheHon'ble Pandit Madan Mohan Mala.vxya. 1=« wm the

: (Jowrmnent “aceept the ;last “provision that * the ngh Court of Judicature

established in tho province shall on an application mace to that Court for that
purposo. deside whether any. particular case is governed by the rule laid down

.. or reesons underlying any order.of is Majesty in Couneil P’

P LR A I

e N

The Hon'ble Si:: William Vincant :—“I.did not deal wilh that
poiut by error, I ought to have done s0. . I'am efraid ihe Government cannot

) acccpt this proposal. *They.do‘not intend to allow any appeal to the High

=

if ‘we do nob: carry it ouit;
: Members of this (mu}nml or a.ny one.clso can make it mcumbent on us to fulﬁl

=+ Court from sumnary’ convictions by & military court. T'hat is an entire. nega-
¢~ tion of the prine xEIN on which, martial Jaw s administered. Bub I !mve

given an undertsking as.to.th tamtﬁcntloms of Govermment in this matter, and

gre. aro many op{odumtles by . which Hon’ble

our undezta]unv TR ,
. The Hon'ble “‘a,nd.t Madan Ichan Malarmya,' M Lord

- my amandracnt does not’ squest that-the High Court should hear appeals from
“ the: dccisions - of ‘surmary courts.. Al that I ask is that ¢ tlic Tigh Court of

© Judicature cs(ablhhed in the province shall on an application made to that

+- thi$ much.

Cowrt, for thal purposc decida whether any particular case is governed by the
rule laid down or ressons undulymg uny order of His. Majesty in Courcil’.
T wish+the . High' Cowt te:beeuipowered to deal with this on an application
wade to them, .md 1 thml: L]mt Govu nment 1mght see theu way to- acccpf.

My ]xord s to Hie 3 assurnnr‘e {'wcu by the Hon hle the Tlome Membor,

' am tban} fulfor it. 1t is satisfactory, so far as it goes, und 1 hope that the

. public inny not; as I fear the public imnay, have veason {o mgu.t thm‘. what;
“should have heen incorporated in the:Bill.was meroly nccopted ay'av assurance,
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nd bc dnappomted again s they have been in the pa-b Your Lords ship will

remember, the Council will rexaember, that, in the wnatter of the Press Act, certain
assurances were ' given about it, hut thc public have had to complain . that - they
were not carried out. 'l‘helcfme, I propose this for the consideration of the
Government when I suggest that {1.c wordixg of clause 8 might be modified. I
was under the i 1m ression that the Hon'ble the Home Member had thought: of
some changes in the wording which he might accept. Well, my Lond, the Bill
is not tobe referred to a Select Committee. * The difficully of dratting becomes
very great and, in view of that difficulty, Iam not swrprised that the wording
leaves much to be desired. But the . principle of it being accepted, as tha
statement of the Hon'hle the Home Member shows, I hupe the Govemmout
will accept the nmendmont as it stands.””

The wnotion was pub and negatived.

The President :—Tho rejection of that amendment will also
dispose of Mr. 8arma’s amendment® No. 37. .

The Hon'ble Mr. Sachchidananda Sinha : - “ My Lord, I move
is that in sub:clause (¢).of clause 8 for the words * against any person ' the
words ¢ against any ofticer of Govnrnment, Civil or Military, or any other
person.’

“ My Lord; the only reason for this is that the ITon'ble the Tlore Member
explained that the Governmont wanted to reserve to’ themselves the right -of
proceeding against any ofllcer, if that was necessary for the ends of ]ns’uce
This amendnent is infended to make that point clear.”

-The Hon'ble 8ir William Vineent :—* My Lord, 1f thicre was
anythmg i the amendment I 'should be very pleased-to atoept it, but it is

' roa.llycenhrely unnecessary. 1t is the first time that I havo .ever heard that
the word, jperaon does not includo an officer of Govornment.”

O 1 Hon'ble Mr. Sachchidananda Sinhe (I wanted to he
. qmto sure of that.”

Tlie HOn‘ble Sir leha.m Vmcent ¢—“That is the advice I have
xecewqd from the drafting l)apartment
e
. ﬁ my Lord” .
- Thg’ motxon was by leave thhdrawu
" Tla Hon’ble Rao Bakndur B.-N; Sa;’m& :—% My Lord, T be«-
: to moyve the follownw amendment, ¢ that the following new olause be mber!pd
88 clause- To—

© 4. ¢ Thi Act shall be in fores hll tbe Coitimittes appomted the Governor Gensral in
Council to mqm'e into the reccus dxsorders 1nakes.its report aod for a psciod of throo -months

B thereqﬁar Yoo

P "uy Lold. T gaye nntlce of this smendment to provide - a%;unst a certain

“:'contmgm ~Unfortunately thut contingency has: occurred. my samend-

. ment that $he Bill should.be confined to ‘What took place after the proclama-
tion of mertial law and during its continuance had been accepted, there might
ot have been very much necegsnty for this. amendinent. 1 shall not repeat

Hon‘ble Mr. Sa.ehchxdananda Sinha :—-“I bcs; to w;thdnaw

&7 »m,

G-9 »x,

the reasons whmh I have alrcady urged for the acoeptance of this amendmvnt .

T 'l‘ho Hon'ble Mr. Barma ;-
.37, AL the eod of clause 8 add a new clause :— .

‘Any porson convicted and eéntenced by & Court_or other autherily cunstiluted o ppaiuted under -

Pty marhul Jaw and aotlug ta a juticial capadity, iucluding oammimon issyod under tha Marlial
Ordigances of 1910 shallihava tho banefit of sny ordae 'in - Council regarding the legakity,
ropriety or correctness of sny conviction ur sente:ce in an amlogou: cuts or casew i0 60 far xm.

tho grounds of sach order or deision 1ay bo :fphmblo to him.

On ;p Yestion by any porson couviytad and eentenred as hereinbefore referred Lo, be Higt Conrt of

lLo Province cancesned shell detormine whether the cass of . the ngghuut is go'mncd by the
“devision of the Privy Council and pasa such orders 29 it may deero
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row, All that I shall say is that we mecet all the objects which the Government.
have in view by soocepling tltis. clause. The Govermuont asked ‘are pur
officers to have the sword hanging over their heads until this inquivy is over’?
We have ‘given them protection ; nobody can instifute any suit against than.
We huve also -providcdl for the legality of all convigtions and - sentences . duwring:
e long period. But if the Comnuttee of Inquiry should furnish ample grounds
oun various questions, as to the necessity for martial law heing proclaimed or as.
to the eonduct of particular persons, high or low, before martial law was pro-
claimed or after it was proslaimed, it rany be necessary both for the Goyernment
as well as for this Tegislature to consider the question as to what protection
should be afforded to those officers and to meet those contingencies. We have:
thwown the onus in all cases.alikc wpon the prosecutor or the plaintifi, ag the
caso may. bo. It may bethat the Government or thelegislature would ask
for a revision especially on the facts leing ascertained by a public coart of

. inquiry of the kind mentioned. 'Therefore, I submit, there arc ample gronnds.

for meeting the wishes of the people by accepting a clayss of this desoription..
We prolect the officers of the Goverument, we provide for tho legality of these
trixls to a certain extent, but, at the sametime, the Government have appointcd
a Commitlee of Inquiry at the rcquest of the pcople. That Committee of
Inqgairy would go vecessarily into the kind of mensure: which were ixdogtc'd Ly
tive martial law officers or others for the purpose of suppressing these disturb-
ances, and, I think, a report of that description would {:e]p the solution of the
difficulty. If may bethat theinquiry will show there wa: sbsolutely no necessity.
for it, and in that case everybpdy would be satisfled that the action of the Gov-
ernment was right. I hope, therofore, that this amendment may meet with
some luck.”

The Hon'ble Bir William Vinecent :—'"*My Lord, there are
more cogént Teasons against accepting:this.ameridment than . sigumepts of
merg copyenience. It is true that-many. of -us-wounld be. averso from. going:
throngh.4ll; this troublesome disgussion on the.Bill again. three.or. four moptks,

later ; bub tho real, objections .to this, amendment, are. more deeplysrooted,

and, I ‘myself am rather .surprised that a, gentleman .. who is a professional
Jawyer, as [ nnderstand, should have fxiled to realise that this' passaze of the
Bill has absolutely no conneotion with the work of the Committee. The one
principlo, upon whichi we have jusisied and whiah ‘has . héen. decepted by, this
Council is, that tho Report of this Committee is .an.administrative. matter ;
the Committes will inquire ipta the eonduct of officers from.ag administrative
point of view ; their report will i1 any case only be considered by Govérnmeént.
in deciding what the action of the administrative authorities is to be. This Bill
deals with the question of legal liability of qfﬁcqrs and others, and  has nothing
to do with the report of thcc'%‘ommittcc. Let'us assume for ouc’ moment "that
the committee reported thit a an was liable to censure «r should be punished.
Can it be supposed for one moment that that would affect his legal liability
that the report can be put in as cvidence ? “Nothing of the kind. The -two.
gubjects are entirely "distinet ;' the one deals with the administeativo aspech
of the action taken, and the cther with the Jegal aspect of any casc gone

into hy'the Conrts. It-was for that reason that my Hon'ble fricnd, Sardar

Sundar Bingh, csked me whether, if the report of tho Committec indicates that
cortaiti persons are liable to be censured, the ‘Government would act on the
report irrespective of the Bill, and I was able to'give Liim an assurance that the
pascing of this Bill will not make any difference to that -question at all,

- “Uhere is o further objestion to the amendment, onc of root principle,
which has been diseussed ad nanseam in this Council ; it. s this, thal if the
amendment were acegpted our unfortunate officers would only oblain cxemption
from suit for a few wonths, and at the end of that. time they would "again
heeome liable to suits (having had a short interregnum of peace), aithough
they have acted ea*hypothess properly and boya fide, A very similar question

- we discussed in the vpening debate, and. if.ihis amendment is pressed to a

division, ‘I really do. mot believe that the Hdn’b!lq‘M‘cinbt}i‘. will ‘now receive
more than one vote in support of his ‘propssal.” ' ' '
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! . TAB INDEMNITY DILL. 593
‘ [-..I?aa" Baladur 2. K Sairma]’

[ 24wt Shrrivmen, 1919.)

The Hoa'ble Rao Fahadur B.N, Sarms :—“My Tord, theslsre

ITon’blotlc Home -Member's arguments may be extremely convincing o him
and to several others, but I inay assuve him thal the matter docs not admit of |
such & summary disposal. T never for & moment thought that the report of the
¢ommiittec would bo evidencd in’ any judicial {ribungl, or that that would neces-
garily completély govern the'action eithet of the Government or' of the Legis-
lature. All that J said was that it would enable us to enact an Indemnity Bill
that is suited to the occasion, which would satisfy therequirements of justice as .
well as the legitimato wishes of the people; while affording protection to those
who really deservo it. - We have had to proceed on assumptions to a very large
estent in edacting’ this il Ordinarily an Aot of Indemnily would oxxl's‘"fbllow.
martial lawonly if: there was necessily for the enforcement of martial Jaw.
1t au Indennity Bill be not passed the questions whether there was nccessity,
for the enforcement of martial law, whether there was a stalo of waz, axd qi"\cs-
tions of fact which would he adjudicated upowin a court of law. Therefore, -
wo couseated to the mnendment” inoved 'Ly the Hon’ble the Home Member,
Because we felf, that there were cogeni .reasons for an interim Act .of this
description. If there really was no neeessity, then the question would stand
upon‘the same footing as’ when' the ‘civil power takes the assistance: of the'.
mililary anthorilies for the purpose of protecting law and order. ~ Of comse, if’

the Legislature should still el inclined to protect- those oficers even under .-
" those circumstances, it inay do so ; but it would not have mirch of a precedent..
;in‘its favour. -Therefore, my Lord; the deeision of the Inquiry Committee
would not lie final and conclusive, but would help hoth the Government and ~
.. the Lggislaturg in‘arriving at sdundor ‘corclusionts on questions of presumylion,
gﬁq\i@s_hbﬁa of fact, than they are in 2 position to do at _present, wheni every-

pg wnust be taken for granted one way or the other, Take, for instahcs, the,

actiofis about whioh so much 1tferenco has heon made, on the 18th aqd 14th

April. Wesre ssked to' fiesuiia §06d faith and rensonablobelicf. Would it not

. Be'migre satisfactory to have thé explanations of the officers'themselves, to have

~ the Bvidoncabefore us that they wdre justified in dni'ug'x.i-‘lmt‘ they did ? It they

weré justified, thed by oll xicans protect them by a legislative enactment.

*“Tliciefore, my Lord, it is not without very sound reasons that I have hronght
forward this amendment. What is the cry outside? What s the legitiniate d:yp_ .
Tt'is that the Government have been hurrying through a Bill simply to protect

theit officers, many of whomn do not deserveit. Tt may ba that the Governrient;

-~ should do". something - 1o -protect their oficers, hefore t]my can . quite  rhake:

“up théir midds'as“to what they shoilld. ultimately do. But my submission’
is that that sliould "only be temporary, and they should not askthe Cotncil ag”
“they haye dsked, by means of & majority, to raise certain presumptions in the

way they dre doing ; the Coungil mighi not have done it if they had the facts’
more:clearly. That is the reason”why I ask thiah this Bill should be of a
suspensory character,'and I'havebehind me the opinion of Yery eminent men

* “dutside the Council who have heen connceted with the administration; There
- i3 00 riecessity of giving any nawmes ; but-they are peoplo who are not I'ikely to

“take iftational views of things. ‘Therefore, here is 1o question for professional

Jawyer or'non-professional men. Nobody could fall iuto the error that this’
coramittes’s report; would bo evidence iu auy comrt of - law, or that we' should

_necessarily nct upou it. Al that I said and say still is that we would "have -
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hetber puaferial upori which wo can proceed hefore evacting a measure . of

_this description, wbich is sure to oreale “dissatisfaction eveywhére and “which

has already créated dissatisfaction.’ - - .
¢+ The motion was pub and négatived. e
" he Council thén adjéurded’ &ill Thursday, the 25th’September, '1919, at

‘ 1
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