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GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.

slknup FOR THEPURPOSE O¥ MAKING LAWS AND REGULATIONS
'NDER THR PROVISIONS OF THE INDIAN COUNOILS AOTS, 1861 to 1909
(34 & 85 Viot., 0. 67, 55 & 86 Viot,, 0 14, AND ¢ Edw. VII, o. 4).
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rng§nnmes OF THE COUNOCIL OF THE GOVERNOR GENERAL OF INDIA

‘ Tho nno1l met at the Council Chamber, Imperial Secretariat, Delln. on
Tuesday, the 17th March, 1914.

PRESENT :

His onellenay Bazox HARDINGE oF PeNsrURST, P.0, 6.0.B, 6.0.)\.6., 6.0.V.0,
¢.M.8.I, GALLE, 1.8.0., Viceroy and Governor General, preudmg,
and 60 Memhers, of whom 53 were Additional Members.

T STATEMENTS LAID ON THE [I‘AﬂLE

iThe Hon ble Sir William Meyer :— My 5drd in replying

the ’llth Beptember last to a question asked by the Hon'ble | Babu  Surendra
Mrtee I promised to give him certain’ further mformation when it be-

av 14, It is now available, and I beg tolay 1t‘ on the table, ”

.‘?,m AT

l'.l.‘ho*ﬂon’ble Sir Robert Carlyle :—* My , 1 lay on the
le th?fbapersf showin tE the measures taken in the :vario major provin-
nd in the’Army for the storage of hay in the manner refetred to in para-
,ph 21 9 of the Report of the Famine Commission of 1901, wluch I promised
the reply given by me to the question asked by the Hon'blo Raja Kushal
'S idgh at the meeting of the Legislative Council held on the 9th Janu-
1
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i QUESTIONS AND ANSWERS,
e Hon ble Sir Fazulbhoy Currimbhoy asked :—
ofa

]
‘{n) Has the attention of the Government been drawn to an article which 82::; op
the Tribune of the 1st January, 1914, reforring to a recent decision ** in'Foens.
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. ® Vide Appendis A.
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808 QUESTIONS AND ANSWERS.

[ Mr. Clark; Sir Faculbhoy Currimbhoy; [17rE Marcw, 1014.]
Sir Ali Imam.)

of the Bombay Governmeut in the matter of the licensing of a liquor shop
in Poona as being contrary to the declared policy of the Government of India
on the subject ?

“(¢) Hare the Government of India made any inquiry into the allegations
con}unod in the article, and, if so, will they be pleased to state whether the
action of the local authorities in the case rezmtl {0 was in accord with the
deolared policy of the Government of India?

The Hon'ble Mr. Clark replied :—
“(a) The answer is in the afirmative.

. “(b) The Government of India have inquired into the matter and find that
a country Jiquor shop previously existed at Ghods but that it was closed some
years ago. It now appears, however, that there are a number of persons in
the locality who are in the habit of taking liquor and that the nearest shops
are 10 or 15 miles away and not easily accessible owing to the nature of the
intervening country. There have been indications that the local demand is
being met by illicit manufacture and sale. After careful consideration
of the circumstances of the case the local revenue authorities decided to re-open
the shop ; and their action has been upheld by the Government of Bombay,
on the ground that it is in accord \'riti the declared policy of the Government
of India as summarised in their Excise Resolution of the 7th September, 1905.
In that Resolution, while it is nxpressly laid down that all considerations of
revenue must be absolutely subordinated to the promotion of temperance, tho
Government of India declare that they have no desire to interfere with the
habits of those who use alcohol in moderation, and call attention to the dnnger
and deleterious results of stimulating illicit production by excessive taxation
or exoessive restriotion of the use of liquor shops.”

The Hon'ble 8ir Fazulbhoy Currimbhoy asked :—
3.%(a) Is it 8 faot that, on the 28th October last, a deputation of the
Eﬂ- Chairmen of the Indian Railway Companies waited upon the Becretary of Btate
m“'a'r.. for India in connection with the relations between those Companies and the
ofinaia  Government of India?
“(b) If so, does Government propose to lay on the table all papers in its
possession, if any, connected with the deputation
“ (¢) Has auy correspondence on the subject passed between the Seoretary
- of Btate for India in Council and the Government of India?
- “(d) If there be any correspondence, does Government propose to publish
it
!The Hon’ble Mr. Clark roplied : —

“The answer to the first part of the question is in the affirmative.

“The Becretary of Btate has not authorised the publication of the
mtedings and in these circumstances Government do not propose to lay on
ble papers or correspondence relating to the deputation.”

The Hon'ble Sir Fazulbhoy Currimbhoy asked :—

Dlapesal et 8. “(a) Has the attention of Government been drawn to the remarks made
ﬁ.“...“..‘}. by the retiring Chairman at the last annual meeting of the Bombay Chamber of
st Commerce, recommending a continuous Session of this Council in Beptember
in Bimla, for the disposal of commercial and financial Bills ?
!“ (5) Has the point raised been considered by Government, and, if so, with
what result "

_iThe Hon'ble Sir Ali Imam replied :—
i“(a) The attention of the Government has been drawn to the remarks
referred to.
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[17re Marox, 1914.] [ Sir Al Imam; Sir Fazulbhoy Ourrimbhoy ;
Mr. Clark.)

“(b) The point has received the attention of Government, but it appears
to them premature at present to consider the expediency of inoreasing the
amount of legislative business to be transacted at Bimla.”

The Hon'ble Sir Fazulbhoy Currimbhoy asked :—

. | 4, “Has the suggestion made by Mr. Marshall Reid, Ohairman of the -,
Bombay Ohamber of Oommerce, in conneoction with the question of raising in E#-:T.m'
India some portion of the capital required for railway development, to the effect Rivey
that Railway Companies should in the first instance 1ssue 4% rupee debentures s
and then borrow in the London market onlyso much of the capital asis not
subsoribed here, been brought to the notice of Government ?

“If 50, has the suggestion been considered b? Government and, if 50, what
Ianﬁirm, if any, do they propose to take thereon P’

The Hon’ble Mr. Clark replied :—

“ A similar suggestion has been under the consideration of the Govern.:

tof India in connevtion with a proposal made to them by an Indian

woy Company for raising a large 4 per cent debenture loan in India.

- | “The Government of India were uuable to agres to the proposal as, in

their opinion, it would have prejudioially affected the annual borrowings both of .
ernment itself and of Portm’l‘mts, linniuipnlit.ieu and other similar bodies.”

The Hon'ble Sir Fazulbhoy Currimbhoy ssked :—

. | 6. “(a)iIs there any truth in the newspaper report that the Punjab grkarses
eriment; have entered into s ten-year contraot with aLondon syndicate, dgsiwsr s
ting to them thh monopoly of coment manufacture within the Punjab P

i | *(b) If'so, is the mction consistent with the economio polioy of this Fauis de-

g

{Goyernment ?

1 | “(c) Has the action been sanctioned by this Government ? _
VY dz Does Government propose to lay on the table all the papers relating
the bubject 7

T

- fl;hq l-l%on'ble Mr. Clark replied :— Vo ;
L The report referred to by the Hon'ble Member is not correct in all parti- '
feulars® Thefacts are briefly as follows :— ;‘}’-1 | :

fge

& |' The Government of the Punjab has entered iltoa?! -year |agreement
Kl ithe ‘kqhmir Iron Mines and Power Syndicate, Limite d, for thp manufac-
ilj-:e:'nd Bale byit to the Local Government of Portland dud other cements,
$limed fnd . p'intan. The Syndicate is bound to erdct a fdctory lator near
§Dandot for the manufacture of cement. The Government of the Punjab has

groiEs

- ken fo buy from the Syndioate during the currency/| of the agreement
gLl L g:'me ts, lines, except unslaked white lime, which if: may require for
281l Goyernment works and works carried out by Government on behalf of
‘#Munioipalities and local bodies. The contract fires the maximum prices which
are to be paid for articles purchased from the Syndicate. The rales piesoribed
%:are considerably below the prices at present paid by.the Local Government,
,‘il_,ﬁ{.ﬂl{itﬁmution has been taken to provide that if at any timo -the prices
#exceed the fair market rates, they are tobe reduced accordingly. The L
%Government; has also agreed to grant to the Byndicale the exclusive right,
; P.Ii:_l.gsi;]_lp period of the agreement to extraot marl, shales, iclays, loams, Lime |
'P.,a.}!md'-.stones or other rocks from all land belonging to the Local Govern-
gment idfthe’ Dandot platean. Ithas further stipylated that it will refrain
Z’d rig-the \ durrency of the agreement, from selling; leasing or allott.m; an
un

2 'uww . i -
Governmiont land, and from granting any concession ! throughout the jab
4 !q__hny_pi_;i_ler:persan. for the purpose of manufacturing Portland cement.

5; ""“(b)'and (c). Tho Government of India have approved the agreement
.Which is not, inconsistent with the general policy observed by them. In the

gl



810 QUESTIONS AND ANSWERS.
[ Mr. Clark; Mr. Monteath.) [17tn Marom, 1914.]

case of a nascent industry, thoy are not opposed to the grant of special con-
cessions or to other special arrangements in order to enalﬁe & pioneer venture
to tide over the difculties whioh may beset it in its initial sta. The manu-
facture of cement has not hitherto been undertaken in the Punjab, and no
other Company has made proposals for the local manufacture of this artiole.
The high rates chn-Fod for cement imported into the provinoe have been a
very serious obstacle to important Jocal engineering works, and, in particular,
to the lining of canals. The Local Government consider that the arrange-
ment made with the Kashmir Iron Mines and Power Byndicate will greatly
benefit the Provinue in many ways by providing sn ample supply of cement

at reasonable rates.
bl “(d). The Government of India do not propose to lay the papers on the
0. 1]
The Hon'ble Mr. Monteath asked :—
Prevention 6. “ (a) Has Government any information whether tea which is unfit for

yast for .:' human oconsumption is sold in the bazars in the presidency towns and else-
mmpion. where in India ! If 8o, are any steps being taken or contemplated to prevent
the sale of such tea ?
“(%) If not, does Government propose to make inquirics, with a view to
asoertaining whether tha evil refmeg to oxists and, if necessary, to consider
measures to curtail it?

‘The Hon'ble Mr. Clark replied :—

“ Government have no information regarding the sale of tea unfit for
human consumption. Inquiries on the subject will be made from Local
Governments.”

The Hon'ble Mr. Monteath asked :—
Detayla T, “‘?) I it a fact that there has been serious delay in the transmission of

stresdsup- food supplies, goods and parcels to stations in the Jalpaiguri and Darjeelin,
?‘J'.i.“;.n distriots by the Bastern SQngtLl Btato Railway ? Jocting

pad “ (5) Have any complaints been made to Government on the subject b

;,m“ local inhabitants and Associations, and, if sn, will Government be pleueg
®& R tostate what steps (if any) it is takiog in the matter ?
“(e) If the answer to question (a) is in the affirmative, do Government
propose to cause inquiries to be made into the causes of the delay, with a
view to effecting an early improvement ?

The Hon'ble Mr. Clark replied :—

*Jt is the case that there has been serious delay in the transmission of
focd sppplies, goods and parcels to stations in the Julpaiguri and Darjeeling
distriots by the Eastern Bengal Btate Railway and complaints have been made
to Government on the subject.

“ The causes of the delay are that the Eastern Bengal Railway has had
to deal with more traffic than it can haodle, but very important works are
in course of construction, which will largely increase the traffio ca.Emisy of
the line. The opening of the Bara Bridge will remove the block which con-
stantly ocours owing to the present necessity of transhipping at 8ara all goods
destined for places north of the Ganges. The Dbroad gauge line from Sara to
Santabar wilPa]so soon be ready for opening to traffio ; and this too will afford
considerable relief. Moreover, arrangements are in hand for building the
Malda and Santahar ghord, which will reduce the heavy trafic that now has
to travel vid Santahar and Parbatipur towards Katibar. )

“ In these ciroumstances Government does not propose to cause inquiries
to be made into the causes of delay, as they are woll llmown aud action is being
taken to remove them.”



| QUESTIONS AND ANSWERS. 811
(1718 Magon, 1914.] [ Mr. Banerjee; Sir Harcourt Butler;

My, layaningar ; Sir Reginald Cyaddock ;
Sir Robert Curlyle ; Raja Joi Chand ]

The Hon'ble Mr, Banerjee asked :—
8. ‘' Will the Government be pleased to lay on the table a statement Mumbe of
showing :— flasis var."
(1) The number of Muuicipalities in Beagal, Bihar, the United Provinces, ™**
the Punjab, the Central Provinces, Bombay and Madras.

.(2) The number of Municipalities in each of the aforesaid Provinoes
whero the Chairmen are elocted and where theyare nominated by Government,
Proyince by Province ?

[
"The Hon'ble Sir Harcourt Butler roplied :—
“ A statement® containing the information required by the Hon'ble Member
is laid on the fable.”

.The Hon'ble Mr. Rayaningar asked :—
, :9. “Has Government any information asto whether pauperism is inoreas- fxvesties.
ing in India ? “It so, does it propose to inquire into its causes and the means ssmsessaa’
of cheoking it ? _ Ban
The Hon'ble Sir Reginald Craddoock replied :—

“No statistics on the subject are available and the Government of India
do;fl:: whether any useful purpose would be sarved by an inquiry of the kind
1n .
|
!The Hon'ble Mr. Rayaningar asked :—
0. ¢ Has Government received any complaint from any Local Government tast@sieney
abopt the insufficiency of the mbord{m.uto Ehﬂ in the Prg'rinoial Agrioultural : "
. 'Departments, and, if so, will Government be pleased to state what action it pro-
' poses to take in the matter P _ g

The Hon'ble Sir Robert Carlyle replied :—

 “The Government of India have recently received proposals from the
Government of Bihar and QOrissa for strengthening the subordinate staff in that
© provinge in connootion with a general scheme for the reorganization of the
I Kgridultu;il staff of the Province, and the matter is under the consideration of
| ‘the Ggvernnlent of India. The Government of India -have not recently
| received complaints regarding the strength of the subordinate staff ifrom any
| ;other Provinde and, as 1t is ordinarily within the competence of the Local Govern-
. Eea: Ev:anétinn increases of such staff, they do not propose to take any action

tter.” ' f ‘

2 | '

., The Hon'ble Raja Jai Chand asked :— | ;
111, “(a) Init & fact that a new regulator and sluice abave * Harki Pawri ' $fasractien
at Hardwar is now under construction ? ; .f-:gg.-_-‘am

« (5) Is it a fact that the said * Harki Pawri’ isa sacred Hindu bathing rawrt:

-place to which pilgrims resort in large numbers? Is it alsoa fact that forﬁ'-‘z"

.the convenience of the pilgrims there is a line of Aavelies with bathing ™*™*™"
‘ghats from ‘ Harki Pawn' up to the temEle known as ‘Kangra Temple,’

tand that the ourrent of the Ganges has hitherto supplied water for bathing

: pu‘rpés_’e’p'l'q.t these bathing ghats ? ;

i -&!',‘;(&) ;Has the Government considered whether the probable effect of the

ifproposediworks will be the disappearance of the cuffent of the Ganges from ,

‘fsome’of the said Aavelies and temple and, if so, does Government propose i
"o to direct the construction of the sluice that a supply of sufficient water '
_for bathing purposes is allowed to run along by the ghats as before ?

¢ Vide Appandix B.

- e




e ———— e . s 8oe

PR

et s

B e

i

E.P

812 QUESTIONS AND ANSWERS; THE REPEALING AND
AMENDING BILL.

[ Sir Robert Carlyla ; Maharaja Ranajit Sinka of [17rE MAncH, 1914.]
Nashipur ; Sir William Meyer ; Sir Al§ Imam ;
Ay, Madhu Sudan Das.] -

The Hon'’ble Sir Robert Carlyle replied : —

“The answer to the first part of the question is in the affirmative. The
Government of India have no particular information about the line of harelies
and the Kangra temple wmentioned, but special arrangements are being made
to furnish a supply of water at all times to tho bathing ghats at Hardwar.”

§ (;I‘ha Hon'ble Maharaja Ranajit Sinha of Nashipur
asked :—

12. “With reference to the reply given by the Hon'ble 8ir William Meyer
in reply to my question asked at the ineeting of the Council held on the 4th
February, 1914, rogarding Jogendranath Dey of the Accountant General's
Office, Bengal, Ibeg to inquire if the Government propose to alter the order of
‘ disrnissal’ to one of ‘ removal’ in his case ?”

The Hon’ble Sir William Meyer replied :—

“The Government have no proposals regarding this indivilual under their
consideration.”

THE REPEALING AND AMENDING BILL.

The Hon'ble Sir Ali Imam :—*“ I beg to move that the Report of
the Belect Jommittee on the Bill to amend certain enactments and to repeal
certain other enactments be taken into consideration.”

The motion was put and agreed to.

The Hon'ble Mr. Madhu Sadan Das moved that in the Second
Bchedule, in all instances where it is proposed to repeal them, the words *and
it shall come into foroe at once ' be not repealed. He said :—** My Lord, the
amendment I propose refers to certain Aots which are to be found at page b
of the Bill. When the Hon'ble Law Member introduced this Bill into the
Council he remarked that it was in compliance with a practice of this Council,
to use his words *to remove dead matter from the Btatute-book every ten
years’, that he introduced the Bill. But an examination of the Bill shows
that he has not only proposed to remove dead matter during the last ten years
but also that he has proposed to remove all Aota which have become obsolete
during the last 80 years. For the care and attention which a work of this
natuje involves we are all thankful to the Hon'ble Law Member, I am hap‘pi
to say that the arduous task undertaken by him has been carried through wit
success. .

I‘ The clauses which it is proposed to r:}:tml are o be found at page
5 and refer to certain enuctments, the first of which was passed in PB‘?B
and {the last in 1882, coveringaieriod of 8 years. Now, on referring to
the explavation whioh is to be found at paragraph 8 of the Select Committee's
Repdrt, it will ‘be seen that they say * We may explain, as there appears
to be some misapprehension on the point, that only those commencement
clauses have been repealed which provide that the Acts shall come into
force. either at once or on the passing thereof’. I find on referring to
the ‘Acts that Act XX of 1876 is an Aot in which these words ocour
*and, it shall come into force at once’ and yet that is not included in
the Bill. Aot XIV of 1879 also contains those words. That is not included in
the Bill. All these Acts have these words * It shall come into force at once':
not ohly these but this is true of Act IT of 1881, Aot XI of 1881 ; so it seems
that {it has been thought proper to remove this clause in some cases and to
leave'it in others. ¥ 1t has been s0, no reason has been given. It seems
the same has been done with regard to the second clause, which is that the

"¢ Act shall come into force on the passing thereof’. As regards * passing

thereof’ it will be found that Act XI of 1879 says that it shall come into force



THE REPEALING AND AMENDING BILL. 8138
(17tm Marcn, 1914.]© [ Mr. Madhu Sudan Das.]

on the passing thereof, but that is not included in the Bill. The same is true
of act III of 1878. Bo this statement in the Roport of the SBelect Committee
that it i proposed to remove all clauses which contain the words ‘shall come
into force at once or on the passing thereof ' is not justified. I have only
examined the Acts which were passed during these six years ; but if it were"
possible to examine all the Acts which were passed during the 80 years—the
period covered by the Bill,—I am sure there will be many more to which these
_remarks of the Select Oommittee would not apply. I have said already,
why this period was selected is not clear, and why, gaving selected this riog,
some of the Acts which come into force either at once or on the passing t%eereof
have heen excluded and others included, nothing is stated.
“ Then they say—
In such cases, the date ‘of the commencement of the Act is always printed at the top
i(;nmediatﬂ{‘ above the title, for couvenience of reference, in tle copies of Acts issued by
overumen

- “ T have in my hand & copy of an Aot which was Xublished by Government
and there is nothing to show the date when the Act was passed. I refer to
Aot I of 1910.

“ What is above the title is' ‘ Received the assent of the Governor
- Geueral on February 8th, 1910'. Now, these words are to be found in eve
Act. That does not show the dateon which the Act was passed. . The Act is
passed by the Legislative Council and His Bxcellenoy assents to it by virtue
of his being the supreme exeoutive authority in the British Indian “Emypire.
The Legislative Council brings the Aot into force, and theassent of the
exeoutive authority means that the Act is to be enforced and administered
with the aid of the administrative machinery. Let us take the example of
Act XVITI of 1879. That is the 1 Praotitioners Aot ; it received the assent
of the Governor General on 20th Ootober, 1879; but the Act says * This Act
shall be called the Legal Practitioners Aot and shall come into force on the first
day of January, 1880". That shows that the Act did not come into force
necessarily on the day it received the assent of the Governor General. If we
suppose that, then we are driven to the logioal consequence that the assent of
the Governor General virtually repealed the commencement clause in the
Act itself ; and certainly nothing would warrant such an interpretation. In
some oases the Aot distinotly says that it shall come into force on the passin
thereof ; that is on its being passed in the Legislative Council. suo
cases when the Governor General's assent is given after the passing, the assent
has a retrospective effect. Aot IX of 1910 shows that it received the assent
of the Governor General on the 18th March, whereas in the body of the Act
the commencement oclause says * that it shall come into force on such date
as jthe Governor General may by notification in the Gazelle of India direct
in this behalf’. The sameis to be found in Act X of 1910. Let us take
" again Aot VI of 1879. What does that show ? Act VI of 1879 says ° This Act
may be called the Elephants Preservation Act; and the Local Government
may, with -the previous sanction of the Governor General in Council, extend
it to any other local area by notification in the local official gazette. Bo far as
n;%-dn the power to make declarations and rules it shall come into force on the
passing thereof ; in other respects it shail come into forco on she 1st day of
April, 1879°. 8o, there are, if I may use such an expression, two kinds of
vitality given to the Act.

t “Then, they say in the Selest Committee’s Report that they have been
following precedent. It has always been the precedent. I submit, My Lord,
it is just the reverse. If the precedent were that these wordsshould be removed
from all these Acts which are to be found at the bottom of page 6 of the Bill,
then these Acts have survived two of these decennial revisions ; and the practice
tha:refore would show that these should not be removed, as they have not been
removed on two previous occasions. Thon we find there is always in every
Ac]; a commencement olause ; and the General Clauses Aot speaks of a com-
mencement clause. The General Clauses Act, section 3, clause 13 says “ Com-
mencement’ used with reference to an Act or Regulation shall mean the date



814 THE REPEALING AND AMENDING BILL.
[ 2. Madhu Sudan Das; Sir Ali Imam.]  [17tE March, 1914.]

on which the Aot or Regulation comes into force >, The very words ‘ comes
into force ' are used. Here we have the actual commencement in the body of
the Act, the clause showing as to when it should come into force, and then we
have the General Clauses Act saying what  comes into force * medns ; and, conse-
quently, I submit, My Lord, that 1t would not do to say that the words printed
at the top of the title showing the date on which the Act received ihe assent
of th: Governor General should be considered as the date when the Act comes
into force.

“ Then reference has been made to copies of the Act Yrinted by Govern-
ment. The Government printer is not authorised by legislation. We all
know that printers have attained the sobriquet of angels; but they have not
been angels .of the most desirable type ; and consequently this responsibility
should not be delggated to the printer without any authority of any Act or
legislative enactment. Supposing that were possible, then what becomes of the
Aocts which the ppiblic have hought, copies of which were not printed by Gov-
ernment ? Ido not think thaf any executive authority can, contrary to what has
been the practioelhitherto, issue an order to the printing department to publish
on the top of gvery Aot the date on whioh it was passed in the Oouncil.
Supposing it werd possible to do it ; what have the public done that they should
lose the use of the enactments which they have bought and which were printed
by private men P These clauses have been here for 20 or 80 years, and even if
they were dead, they were quite innocuous. I suppose they did not take much
space in the Btatute-book ; and the date when nn Aot comes into force is very
often important; ‘because the Act actually extinghuishea a right or brings into
existence that right, and before we remorve it we have to consider whether it is
degirable at all in:the interests of the public to remove these expressions which
have been in the Btatute-book for so long a time. I hope the Hon'ble the Law
Member will remémber that 'there arise great many difficulties where there was
want of precision in any legiblative enactment ; as a professional lawyer, this he
must have experignced ; it islhighly désirable that there should not be anything
which is likely to ring abou} an anomaly ; and the anomaly will be greater here,
&causa? while these wards are removed from certain Acts, they are allowed to
gtn.nd in certain offhor ots. | : .

1 “Asa mtmof fact in the case of some Acts they have been removed and
in the case of other Acts they have been allowed to stand. On these grounds,
My Lord, I hope ginoerely that the Hon'ble Member will see his way to accept
the amendment.” | ;

. The Hon'ble Sir Ali Imam :—* My Lord, I have listened to the.
speech of the Honlble Mr. Das with considerable interest ; the interest in the
I 8 iced by the consideration that the Bill that is before the |
be!a Bill that is usually handed over to experts. Hon'ble|
yooupied with more important themes hardly ever ocare very
‘atis Bill of this kind. 8o, My Lord, I felt that there was|
noil one Hon'ble Member who had a disposition to share thai

Oouncil happens
Meémbers who are

at least in this O

inE:mt that T togkidithis Billl: The second ground for finding myself deeply
interested in the.gpeech of the Hon'ble Member was that the keenness dis’plaﬁe !
by, him today wab nof exhibited durin% the Committee stages of this Bill.
Although we took good care to put the Hon'ble Member on that Committee

restraint we might have benefited by the advice given by him. Of that however

I was wholly deprived! as the Hon’ble Member did not favour the Committee

with his presence on a‘single ocoasion. Now, My Lord, I find that the Hon'ble

Member bee:;:gboi‘l énough to compliment me on the laborious task that
&l

in the sole hope that in the %lfce where we discuss these things with less

lay.befére e, my,able Becretary; and I may also mention my Deputy Becre-
- tary Mr. Muddiman and my Le?l Assistant. My Hon'ble friend's appreci-
. ative, reference ito ourjwork .1, accept with gratitude. But although I-
_feel: that the has been'actuated _bila. keen desire to see that no wrong is dond,
it appears to me that the Hon’ble Member is labouring under a misagprehensioja_
a8 regards 'the criticisms he has offered on the Bill as amended in Select Com-
mittee. Hep has b;een at pains to quote a large number of instances from various



THE REI"EALING AND AMENDING BILL. 816
(1711 Marom, 1914.] [Sir Ali Tmam.)

enactments showing how these enactments havo dealt with what has been for
many yearscalled a commencement clause. He has advanced arguments show-
ing that the deletion of the commencement clausc in various enactinents mon-
tioned in the Schedule of the Bill might reault in gieat disaster. I wholly dis-
agree with him and 1 should like to say so far as the histoy of commencement
cinuses is ooncerned, that this was very largely afiected by what happened in
1897 when the General Clauses Act was passed. Before that we had not so to
speak any legal directions as regards commencement clauses. That Act for the
first ‘time remedied the defect. It wasin this way; prior to that Act it waa
nlways neccssary to specify the date of the commevcement of an Act in the Act
itaelfr as there was no gencral provision laying the law as to the time when Aocts
- were to come into operation in the nbscnce of a specific date. As I have said
before the defeot was remediod by the General Clauses Act of 1887. Section §
of that Act provides that * when any Act of the Governcr General in Council is
not expressed to come into operation on a particular day then it shall come into
OJ];erntlon on the day on which it received tho assent of the Governor General’.
That is as soon as it becomes Jaw. For that reason since then we have found
that it is no longer neoccssary to insert a commencement olause when the inten-
tion is that the Act shall come into force at once. I invite the Hon’ble Mem-
ber’sattention to seotion 5. The mement His Excellenoy the (iovernor General
bas given his assent to a Bill it becomes law. It is therefore wholly unnecessary
that we should put a cominencement clause in this fashion. In this connec-
tion I would also like to place before the Hon'ble Member the fact that the
Select Committee went into this matter very carefully, the delotion has been
with the intention solely to remnove language that was no more required.
‘This course adopted by the Sclect Committee is not one that may be regarded
as a departure, for the simple 1eason that this is tho course that was followed
when the last Repealing Aot was passed through this Council. I may also
invite tho attention of the Hon'ble Member to the fact that the practice that
hus been followed by the Committee is one that has received le-islative sanc-
tion in England, and obviously the matter is not really one of polioy but of
art and 0 far as that is concerncd perhaps I and the rest of the Members of
the Commit‘ee have not been quite unwise jn following what after mature
consideration by experts is considcred tn be tho right thing in England. I
would draw attention to the Statute Law and Revision Act of 1898. I could
quote Acts that are replete with instances of the same kind as we have attempted
here. 'I'hero is further consideration that might set the apprehensions of tho
Hon'ble Member at rest.

“Under the provisions of the Geueral Clauses Act the repeal of the words
remoxed by us does not uffect the Acts dealt with. I invite the attention of
the Hon'ble Member to clause 8 () of the General Clauses Act. Soasa
matter of fact when we are attempting to remove what we hate described as
dead matter, we are not cutting off any live part from the BStatute..-The
removal first of all is justified on the ground that aftcr the General Clauses
Act iff is useless to havo it. If the ﬁon’ble Member has any appreheusion
that the excision of these words would in any way affect the Act, he h_m, as
I have pointed out, again a second protection given to him by clause 8 (8) of
the General Clauses Act. Therefore I invite tEa Hon’ble Member's attention
tothat Act and I feel persunded that after he has examined the last section
:lhat I have quoted, he will feel more at ease in regard to what is being

one. |

«'The Hon'ble Member has referred to certain other enactments that have
not be:en mentioned in this schedule. Strictly speaking, as a matter of techni-
ocal construction of the amendment, I would urge that those enactments are
not before the Council, and that we are confined to the consideration as to
whether the particular enactments mentioned in this schedule have heen rightli
dealt with bythe Committee in determining to excise those words to whic
the Hon'ble Member attaches importance and which he thinks ought not to be
cut out of the various Acts. Therefore it is not my intention to go into this
part of his criticism. I do not claim any infallibility on the part of myself
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and my Department. It is quite possible that an Act may have escaped our
sorutiny, though I do not admit that such is the case, but so far as that goes
I should be very grateful to the Hon'ble Member if, during his present stay
in Delhi, he could spare & few minutes to come into my room “and place
before me any suggestions that may strike him in the same connection.

“The Hon'ble Member will also, perhaps, remcmber that we have a certain
amount of difficulty in dealing with Acts that atfeot the provincea. We have,
as a matter of fact; dealt onl)j‘with those Acts that were passed by us as Govern-
ment of India ‘Ao}s and he will also see that in being careful in the seleotion of
such Acts as nee nmendn*!ent we have had considerations not only of the
kind that the Hon'ble Member urged, but various othor considerations. It
seems to me that hfter all the excision of these words does not in any way
affect either the| point as {to the coming in force of the Aot itself or the
duration of the Apt. Underjthese circumstances, perhaps, the Hon’ble Member
might reconsider these points and not feel quite disposed to press this amend-
ment. If he presses, I fear that on behalf of the Government of India it would
be my duty -to 6ppose it, because I think that these niatters are dead, they dc
not requiroe to be kept on these Acts, and when we make a revision of this kind
we are careful to reduce as much as we ocan our statutes to the necessary limits.
In these ciroumstances I et that if the Hon’ble Member still presses his
amendment I shall have to oppose it.”

The amendmént was put and negatived.

. The Hon'ble Mr. Madhu Sudan Das:—*I do not think, My
Lord, that I shall press the a ternative_' amendment.”

i His E'xoell'e"nt}y the President :—The amendment is, by per-

riligioni withdrawhn.

. THe Hon'ble Bir 1i: Ima‘m :+—"“My Lord, I now move that the
l:!i]] as amended be pasted.” | - ) :

The motion was p{:t and agreed 0.

L

* :i' . . i
'CRIMINAL LAW AND PROCEDURE |
1(AMENDMENT) BILL. o

st [ .

The Hon'ble Sir Reginald Craddock :—“ My Lord, I be to!
retent the Report of .the Seleot Committce on the Bill to amond the Indian
enal Code and the Code of Oriminal Procedure, 1898. This is the Bill which

deals with the beiter protection of minors. Ido not propose at this stage to}

make any statement oh the Report of the Select Committee, because I propose
tomorrow, %:-wili;h Tfmg ngoellefcy?n permission, to make a further motion
» ] FE I3 I 1 .
H 1 ‘

rrg,srding it."
' ! f |

THE IN‘DIAN; doh(PANIES (AMENDMENT) BILL.

i-T,hp Hon'ble M:{l.g'. Clark :— My Lord, I move that the teport of ;
the Select :Comumittee’ on the Bill to amend the Indian Companies Act, 1913, .
be taken into don:_aid'emtio"n.'}' by I

i Y 3

. 1|

1. |

f. I P
Y,

23l Hohb14 ME) Phadit 1 My Lord, T bog to move the firet '
améndniént’isvhioh ‘stands’ in ¥my’- name. I beg to move that the words:
‘ registered , after the commencement of this Act' may he deleted from

clause 88A. - ' ! ’

| THE INDIAN

i - 1

doon e aor i
The 'm?tidn w:as_ put. and agreed to.
tai AN I
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“ My Lord, the recent Company legislation was introduced into this
Oounoil in March, 1912, and the aim of that legislation was described to be the
assimilation of the law with regard to Compnrnies obtaining in this country, as
far as possible, to the law of Englan:, becauss considerablo changes had leen
introducad in English Oompany Law during the thirty ycars that had elapsed
since the Indian Companies Aot of 18°3 was passed and it was deem«d
necessary to revise our legi:lation on the subject. In doing so the Statement
of Objects and Reasons doclared that the legislature was not going to follow
slavishly tho English Companies Law inasmuch as where local circumstances
demanded & modification in substance it was necessary to make those
modific “tions for the purposes of Gompanies in this country. The Hon'ble
Mr. Clark, when he introduced that Bill, also pointed out that there were

“certain matters which were still under consideration aud with regard to which
some practical suggestions, if they were available, would requiro to be in-
corporated in the provisions. These related principally to Banks and to the
internal management of companies which were managed by Managing
Agents,

‘ When, after opinions had been ocollected upon this legislative measure,
it was found that t1ere was also a mass of opinion on the latter question which
I have mentioned. On the 27th of January last year, the Hon’ble Mr, Clark,
in asking that the Bill should be referred to a Salect Committee, pointed out
the advizability of incorporating the provisions dea.ling with companies manag-
ed by Managing Agents and they wers also committed to the Belect Committea
for consideration. The provisions were forthwith circulated to the country and
opinions were called for and when reccived they were discussed in Belect Com-
mittee. The Belect Committee unanimously agreed as to the utility and the
necessity of theso most important provisions which were embodied in five clauses
and recommenrled that, as objection was taken in some quarters that they Lad
not been formally circulated to the country, they should be so ciroulated and
should be enacted later on. My Lord, that Select Committee was composed,
as Your Lordship knows, of influential representatives of commerce as well as
of the various Provincial Governments and the non-official public at largo,
and this unanimous deoision of the Seleot Committee will have an important
bearing upon the question.

“ My Lord, the amendmont which I move relates to one only of the members
of the family of five olauses which was left bahind. '_I'ha Hon'ble Mr. Olark,
after embodying these clausesin a Bill which was published on the 15th of April
last year, went over to various commercial centres and consulted the various
* interests concerned, and after obtaining the opinions of various Provincial Goy-
ernments and other bodies to whom the Bill was circulated, was in a position
to remark, when moving this year that the Bill should be referred to a Belect
Committee, that the 1ill had received a very large measure of support,

“ My Lord, the Select Committee that dealt with these provisions went
into the whole question at a meeting and have come to the conclusion that,
with regard to companies that may be registered after the commencement of
the Act, there 8! be at least two Directors for every C9mpan£. I contend,
My Lord, that that is an important concession of principle which will have
an important bearing upon the amendment that I propose. There are only two
ways, My Lord, in which the quesiion can be looked at, one being that the
investors and others should ba%eft. free to deal as they liko, and so long as the
enter upon any business knowing full well how that business is being managed,
0 lonf as thoy know full well, for example, that the control of that business is
entirely in the hands of one person, there is no need for the Legislature to
interfere with their freedom. That is one pointof view. The other point of
view is that, allowing a certain amount of importance to this principle of free-
dom of contract, yet as the great bulk of the investing public are not alive to
their interests and require protection at the hands of the State, the Btate should
provide by legislation against any management which would be probably or
even possibly tothe detriment of that great body of investors. This latter is the
principle which apparently has been adopted by the Belect Committee in
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recommending that with regard to future companies there shall be at least two .
Directors. Now, My Lord, if that is so0 in regard to future companies, ‘on what
principle can it be contended that the same measure of protection ought not to be
afforded o shareholders and investors in companies already in existence ?

“1 am not oblivious, My Lord, to the enormous importance of the prineciplo
of nct disturbing vested interests, but, My Lord, the principle of vested interests
has alrentl{ beon invaded by the legislation which we passed last year and there
are several provisions in that &nactment whorein that principle bas not been
recog.iized to the full. Moreover, by this nmt:n(lmenF, My Lurd, it is not
sought to disturb any vested interests, I am aware that it is the opinion of
many gentlemen who have a large interest in any company either as managing
agents or promotérs that inasmuch as when they promoted these concerns
they laid out'a considerable amount of money on the full assurance that their
management would continue undisturbed aud that their interests would not be
preiu}]iced by reason of any amendment of the Articles of Association, there
18 no justification| for & change in the law which would in any way jeopardiso
their position. is tlause, however, merely asks that there should be at least
two Directors; it|does not disturb whatever contracts there mizht have been nn-.
tered into between the compimf and anl{ rivate individual—a shareholder or
Managing Agent! Your Excollecoy no doubt knows that by the Companies Law
we have passsd, it has not been provided that the Directors shall have absolute
control over the management of the concerns of the company. There are
only certain duties and nghts which have been lail and conferred upon them
by the Oompanies Law, and if this amendment is accepted, it will only relate
to them and will not in any way revolutionise the management of those
concerns. '

“ My Lord, when these provisions were ciroulated to the country, the .
opinions of all commercial, official and non-official bodies consulted in India
were, 1 may say, unanimohsly and not merely very generally, as the Hon'ble
Member in charge of the Department.of Commerce and Industry thought, in
favour of them.| 'the Madras. Ohamber of Commerce had no objection to
offer ; the Bombay Qhamber .of -Oommerce, recognising the iwportance of
having « difoctorate; gorcurred;in the view as to the necessity of introducing
such a provision &s this. The Upper India Chamber of Commerce, the Punjab
Chamber of Commerce and, .the varipus other Chambers of Commerce and
Trades and Mepnantéle Associations as well as business men were all
unanimously in favour of it. Even the Bengal Chamber of Commerce, which
has more often shown 'a disposition to -hamper this legislation than to assist its

asaage, was of opinion at first fhat it was necessary and salutary to provide in! °

he way in which clause 88A. of the Bill as it orginally stood ha provided.!
Indeed, as the Hon'ble ‘Mr. Olark said last year, this very valuable suggestion
was made by that Ohamber. Suddenly, however, even after ils opinion of;
September last on these clauses wherein it sought exemption only for companies
licensed under segtiony26 of the'Act, that Chainber resiled from its position, and
the objeotion which was:put forward was by no means convincing. The Local!
‘Government carefully}c "ns_iderﬁd-t.ha matter and came to the conclusion that it
lrds not necessary} ‘to Tgdify thd olause. The Hon'ble Mr. Monteath, who has)

'represonted that Ohambér on this Ootincil, when he delivered his presidential

* ‘address at the last anfdual meéeting of the Bengal Chamber of Commerce, did

not raise any objection to this{ provision nor had he formally sent in any
amendmebt to it duridg the Seloct Committes stage. He confined his criticisms
and amendments:wholly!to clause 830 of the Bill. In this state of things, My’
Lord, I cunsider that thére is ho jusiification for dropping the original provi-
sions of the Bill as they éxisted and for excluding from the operation of this:
“clause comipanies' d}re:g.%j' in existence. i
. ; *It is urged that the companies which would bo affected by this provision
.would be s‘uni_,?l comipanies jrhose capital is not more than, let us say, b lakhs of:

'3

“rupees and on who it ‘Would: be'a great burden to have to provide for more

Pirectors than one, because Directors will have to be paid and that will entail
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a heavy cost in the managoment of the concern and prevent its economical
management.

My Lord, it will be seen that I do not touch that part of clause 834
whioh exempts private companies from the operation of that clause, and {he
deflnition of private companics given is that a company which has not more
than 50 persons as its members and whioh restricts the transfer of its shaves
and prohibits invitation to the public to subsoribe to its shares or debentures ig
a private company while it continues to fulfil these oconditions If these com-
panies which have a small capital of 5 lakhs of rupees are mainly composed of
a small number of persons, not exceeding 50, thoy will not be touched by the
amendment which I move. If, on the other hand, the number of sharcholders
is much larger, or thu shares arc transferable and the shnieholders are a con-
stantly changing body, I do not see on what priuciple it can be argued that an
extensive number of sharcholders or o constantly changing boly of proprietors
should not receive the proteotion which is given to shareholders of other com-
pauics, even if the company’s capital may not be ns large asthat of other
companies. My Lord, the prinociple of joint stock companies which involves
the contribution of capital by a large number >¢ peisons necessarily involves
and ought to involve the correlated principle of a shure being allowed to their
representatives in the management and control of the business, It is incon-
sistent with the management of one single individual ; for, however confldin
the public may be, it is neccssary that they should have somne powers of contro
and check; and it is in furtherance of that principlo, My Lord, that I move
this amendment.

“In the Companies Act, in the inter];lretntion claure, it is provided in the
definition of the term ‘Director’ that even where there is no director so described
any person who manages or holds a position similar to that will for the purposes
of the Act beincluded in the term ¢ Director *. ‘I'hat will mako it obligatory for
every individual holdin thatnEosition to fulfil all the responsibilities of & dircctor,
but 1t will not necessarily make the position of the manager or Managing Agent
exactly the same as that of a director. The Hon'ble Mr. Clark, when he moved
that these clauses should be introduced, pointedly drew attention f:o the difference
that existed between the position of nmnaginﬁ agents and directors and the
Hon'ble Member pointed out that although a managing agent by 1cason of
the definition to which I bave referred may come within the category of a
director, yet his position is not exactly analogous to that of a director as it is
understood in England, because in England a ditector cannot place himself in
a position where his interests might be prejudiocial to those of his company.
Therefore, it is necessary that even where there may be in the position of mana-

rs a larger number of persons than one, they should have their position
§:ﬂnitel y assimilated to tEat of directors, and there should be at least two direc-
tors in a company. It will be seen that the third amendment standing in m
name gives existing companies a year's grace to comply with the clause as it
" would be if amended as I propose.

“ My Lord, these are the only observations which I propose to offer at tho
present stage. It is a very small amendment which I am moving and I feel
sure that Hon'ble Members of the Oouncil who have followed the course of this
piece of legislation will sce the necessity for introducing tais amendment and

will accept it.”

The Hon'ble Sir Ibrahim Rahimtoola :—“My Lord, the
amendment which the Hon'ble Member has put before the Council deals with
a simple question of principle. The Sclect Oommittee recognises that it ijs
essentially necessary to lay ‘down that there shall be directors of joint stock
companies. This is one of the recommendations now beforea the Council for
consideration. If it is admitted that direotois for joint stock com panies are
essentially necessary, then there appears to me no reason why existing com-

anies, not having directors, should not be brought under the operation of that
E.l\: Thé question really is whether it is necessary that there should be direc-
tors or not. The legislature is going to lay down that there shall be directors.
Therefore, it obviously follows that there should be directors for all
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companies including those which are now in existence and have no directors.
Ican quite understand that, as this Jaw is going to come into operation
on the 1st of April next, therc may be some difficulty for existing companies
to arrange for the appointment of directors within the time gvailablo.
In the Belect Committee I stated that we would he quits willing to allow
ample time, cven to the extent of three years, to existing companies to fall in
line with this provision. It appears to me, My Lord; that when this Legislative
Couroil deliberat¢ly lays down that there shall be direotors for all jnint
stock companies, the exemption of existing companies, in perpetuity, can hardly
be justifiable. For these reasons, My Lord, though I am perfeotly willing to

ive ample time fo existing companies without directors to make arrangements
ft;r having & Board of Directdrs, I think the principle underlying the amend-
ment ought to bejaccepted by this Council.”

The Honjle Mr. Clark :—“There seems & tendency to hold
that because tHese clausés were oconsidered in OCommittee  last year,
further modificalions of any substance should not have been made in
spite of their having been circulated in the meantime. I shall have
more to say on this point in dealing with the next amendment, but this
much I may sa; at once. Hon'ble Members may quite reasonably argue that
in the period lnnt‘d'yent‘ between the time when these clauses were brought to
public notice and the end of the session, th=re was plenty of scope for a full
expression of commercial opinion upon them ; but I would submit that, merely
because for various reasons we did not then obtain that full expression, we are
nct entitled now to ignore the considerations which have since been put before
Government and the Select Qommittee by representatives of commerce in India.
It has been urged on Government in Committee that considerable expense
and hardship would be caused to certain small oomlgnniea which are already
in existence, if they have io provide themselves with diiectors. The point

not put befgre the Seléot Committee last year, and I do not think that
Euo.vernment can He blamed ior having overlooked the possibility, since the
griginal recommerdation in favour of ia compulsory directorate came from the
Bengal Obhamber ¢f Oofomerce and that Chamber did not at that time press for
the exemption. But'if appears'now that there a1e a considerablo number of
small companies rfegi in Indis, whose shares are mainly held at home,
to ‘whom the fulfilmént of this provision will be a matter of considerable
diffioulty. Not only!{would there bé the expense involved in a directorate

which would fall in a heavy progortion on smaller companies, but in some cases -

there would even bo difficulty a
the necessary number| of qualifying shares. The case therefore seems one
which may fairly be met by an exemption. The argument that what is good
for a new company must: Ee good for an existing company cun be pushed
too far. We have to recognise' that certain companies have been formed on
the oxisting. system, and at atime ‘when there was no reason to anticipate
s change in fhe|law};'and those circumstances in fairness deserve to be
taken into cousiderition.§] This has been done, following the English precedent,

ih geveral proyisions of the main Oompanies Act, which are applicable only
to companies :forme(}- ter the .‘Aot comes into operation.

* « The Hon'ble Mr, Pandit has suggested that such small companies_might
turn themselves :into iprivate companies, and thus get exempted. Private

1

ut the statutory directors in India acquiring

}
!
!

[
|
|

companies, howev&'r,& mayinot -have more than 50 members, and though these :

companies are un

market, and it'is ;very donbtfu ‘whether theso companies would come within

this exemption. . :This is ‘therefore a case which ought to be met by an exemp-
tior. - The matter jvas fully: discussed;by the Belect Committee, the majority, :
of whoin agreed that’ it whs a'fair,case to be met. It must be remembered
that'we “are"législating for’ the future as well as for the present. Company *

formation.in , India is increasing . by leaps and bounds ; a very large number
of new companies are formed every year, and these will come under the

‘undoubtedly small, we are not in a position to say whether the -
majority of them *‘!rould have less than 50 members. But another qualification
for private companies s:that the shares must not be dealt with in the public
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Erovi.sions of the Bill, but it is fair that we should avoid placing any undue
urden on existing companies. I thercfore_ cannot accept the amendmeut.”

The Hon'ble Mr. Pandit:—*“ My Lord, I am very much dis-
appointed to flud that the Hou'ble Mr. Clark cannot accept this amendmen ¢
I do not wish to press too far the argument that these clauses were unanimopsly
recommended by the Selest Committee last year, but I must say that I am
entitled to submit that the opinions that have been received since their formal
circulation are entitled to great weight if they were called for with any object
at all. Are we to suppose, My Lord, that all these opinions reccived from
various associations, officers and buriness men are of no value as compared with
the opinion of the Bengal Chamnber of Commerce, which alone of the whole Jot

- has cowne forward now with a belated grievance with regurd to these emall
compunies? My Lord, it was the Bengal Chamber that came forward to ask
that there should be a compulsory dnectorate for every Company. If the
giievance was gonuine and widespread, Mr. Monteath, as President, ought
surely to have been fully cognisant of the large number of companies which
were going to be affected prejudicially by this clause, that, even if not large,
at any rate there was a number of such companies and that they would have
cause for complaint. No such complaint has ever been put forward by him or
any body else ; and what is more, if we are to consider the question of these
small companies, tea companies and others, are we not entitléd to say that these
companies themselves are in o belter position to say how the clause would
prejudicially sffect them than the Bengal Chamber of Commerce ? Here before
me I have t{w opinions of tea nssociations and other bodies in Bihar, in Assam,
none of whom raise their little finger against this provision of the Bill. How
is it that this objection comes only from the Bengal Chamber of Commerce
instead of from the places where these associations work and exist?

“ My Lord, it is urged that there are companies the bulk of whose capital
comes from England and who have very few shareholders in this country, and
that it would be a hardship in their case to have suoh o legislation. Now, with
regard to companies that are formed with foreign capital, I can point out that
even recently companies have been thus formed aod they havo not felt any
hesitation in haviug a Board of Directors althc;xﬁh their capital was not large.
I may instance, My Lord, the case of the Cen Provinces Sugar Svndicate
Company, which has recently been formed to work the sugar iudustryin the
Chauda district of the Ceutral Provinces. It is financed principally by
European capital and yet I find that by its articles of association that company,
although there was no compulsion to have a board of directors, has provided
for and appointed a board of directors.” I cannot understand, My Lord, why
the existence of two directors on the board should in any way cripple the
resources of these companies. The only objection is on the score of expense
and I cannot see why it one director can be entertained the mere addition of
another director, possibly with & smaller remuneration, should cripplse the
resources of the company. '

“] am afraid, My Lord, I must request that this amendment may be put

to the Council.”

The Hon'ble Mr. Clark :—* My Lord, with your permission, I may
explain two points the Hon’ble Member has just raised. He complains that
the motion to exclude these companics comes only from the Calentta side and
not from Bombay. That is because in Bombay all companies have direotors :
they have always been formed on that basis as the Hon'ble Member must be

aware, .

“He also referred to the opinions on this Bill expressed by the Tea
Associations in Bihar and Assam ; but he forgets that practically all the com-
panies operating in those provinces are registered in Oalcutta and therefore
are represented not by the Eocnl Associations but by the Indian Tea Association,
which is one of the bodies forming part of the Bengal Chamber of Commerce
-and represented by the Hon’ble Mr. Monteath at the meetings of the Belect

Committee.”
The amendment was put and negzatived.
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The Hon'ble Mr. Pandit:—“ My Lord, the second amendment
which stands in my rame asks for the substitution. of ‘three’ in place of
‘two.” By reason'of the decision of the Qouncil on the first amendment which
I moved, this amendment will operate only in regard to future companies.
The provision made in the Bill is that there shall be at least two directors
in the case of companies registered after the commencement of the Act. The
bulk of opinion on this point is that there should bLe at least three directors.
The existence of|two directors only will, I venture to submit, prove futile in
most cases. 1We have the provision in the Companies Act that at a meeting
of the Directors, there ilall bo a chairman, and according to the usual
practice the chairthan will od a division in case of an equality of votes have o
casting vote. Where therefore there are only two directors on a board,
necessarily one Will be the chairman and he will bave two votes as against
ono vote of the other directot Therefore the other director's existence will
practically bo of| no ‘use whatsoever. If wo have moce than one director,
we must have thrée at leastiin order that there may be some usein having

' n‘_notbar director at all. f

“ For these reasons I mo?e the amendment.”
The Hon'ble Mr. Clark :— My Lord, the object of this clause is

~ to secure that there shall be a plurality of directors. It is not nccessary to la

k=

; tobe.considerable, inisapprehension.in fegard to what the Managing Agentsare,

. being withdrawn.”,

' .fPhQiMnnnEm

| down that there shall be not than three. Companies can Il;arfeobly well
0.

provide for themselves in thejr Artioles of Association means meeting the
possible dificulty of their two. directors being at variance, if there arv only
two. It is exceedingly probable that they would ia most cases have an uneven
number, but in any case it ismot for the legislature to lay down the possible
number : it is a matter which can be left to the companies. I cannot therefore

agoept the amendnjent. _
- Phe amendment péz and negatived.”

Thb Hon'ble i P{:git +4The third amendment which I wished

u.

to move ‘was conséquential upon'the fifst amendment, and as the amendinent
has not been accepted it is
endment.” i .-

deoessary and I have no desire to move this
_ e A -
. - His Excellency. t.hle _.Presi?dent :—“1I agrce to the amendment

{ The amendment was gccérdfﬁgly v:rithdrmrn. . 1

4 { The Hon'ble Sir Ibrahim Rahimtoola :— My Lord, I beg to
ove that in clause-2 of the Bill, as amended by the Selecct Committee, after
sdction 83B, the followipg section be inserted, namely : — .
! 4 83C, When & firm is hu'n;ger of a company other than a private company, then, nat-
)t . : § - 3 withstanding un{thing in the articles of the com- |
!'M‘."lt' "’ﬂ‘“"“*’““ o persang oot members  5yny. there shull be not less “than thres directors
eprpeeefm P R ot of the company, aud the majority of such directors
shall be persons who afa 1o niémbers or employés of such firm.

i i‘ Provided that this:le%ii;; !hl“‘.t{(}t apply to a company limited by shares as long as such
firm'or the members thereof; hold is solé absolute beneficial owners und not merzly as trustees i
not less than three-fodrths of the total numbor of the ehares in the compuny which confer on 1
the holder the right to vote at a general meeting of the company.’

v My Lord, the question that'I am raising by this amendment is one
whioh will determine whether in the future the interests of the shareholders
shall be protected orwhether ay in the past 80 years, vver sinco the passing of
the Act of 1882, the Managing:Agents shall remain predominent. It is reall
an issue between tle large'body ofimen who invest their money in Joint Stoc
Oomipanies and the olass which manages joint stock concerns.” There appears

c. LEERLOETHE T PR

fing’ Ag&én’l;sma’y ba the’promoters of & company ; but the fuvction
“we are’dealing "now “is* their employment as Managers of Joint

-
pIECE g

‘with*whie

i Stock Companies. - Managing Agents occugy two distinet posiiions ; firstly, as

- ghareholders to the extent of the number of s

L : ares that they may hold from time to
time ; and, secondly, I would not call them the servantsof the company because
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some people take exception to the used of that word —I will call them the officers
of the company who are paid for their services and who manage joint stock con-
cerus on behali of a company on payment in some cases of fixed salaries or fixed
remuneratioaand ia the majority of cases by somne system of commissions. But I
think it must bs reogaised that their position isthat of officers of the company
and not, as some of them isconceive, the owners of the company. Now,
my Lord, it is a recognised prinoiple governing the whole of the civili el
world that there should be cffective supervision and control on behalf
of the real interest in a convern over the officera of that ‘oconcern ; and it
is with a view to secure that control and supervision that we suggest that
there shall be an independent board of directors representing the interests
of the shareholders. I were singular in putting forward this view, I
" “could well understand any opposition which may be extended to my amend-
ment, but the princi [)19 for whioch I am fighting here to-diy is a prinoiple which
has been accepted all over the civilised world, and nothing can be reasonably
urged against it. Even Government officers are required to submit to indepen-
dent audit. A certain amount of control and supervision must be provided
over the officers of & company who receive remuneration for rendering service.

“ My Lord, before proceeding further I will give a brief history of the ques-
tion as it stands at present. The Government of India undertook to amend
the Company law in order to bring it intoline, firstly, with the recent English
legislation and, secondly, to meet the demands of the investing public who called
for various amendments in view of the experience gained of the working of the
Companies Act of 1282. My Lord, onthe 27th of January last year the
Hon'ble Member in charge deaft with the subjeot in his speech in the following
terms :—* Ciroumstances frequently arise in which the interests of the managin

nts and some of the businesses that they manage are not necessarily identmaE

1 ﬁl shall not be misunderstood. T do not mean to suggest that in such a
case Managing Agents as abOdtﬁ would be likely to sacrifice the interests of
the Oompany they manage to those of their own firm : I merely cite the faot as
indicating how dificult it is to it them in within the scope of this Bill. In
Bngland the Oourts have laid down that a Director should not be placed in a
tion in which his inlerests might be prejudicial to thoss of his Company ;

in India, as I have eaid, it is clear that, sn the case of Managing Agents who are
also Directors, such a ?ocib'tm might easily arise.’ It was with a view to
provide safeguards against what the Hon’ble Member himself admitted to he
such a position as might easily arise that this legislation was put before this
Counoil. The Hon’ble Member went on to say: *The eneml’principlu that
we proposed to follow are thess, 'We propose to ogt a very valuable
sugzestion made by the Bengal Chamber of Commerce, that it should be com-
unorﬂofor all Companies to have Directors’ We have just departed from
th wholesome princiile by not insisting upon having Directors in regard to
those Companies which exist at present without Direotors; and we have given
them practically a lease of life in ﬁrpetuity to do without this salutary
supervision. ntinuiné the Hon'ble Member said : “We propose at tho same
time to provide that if members of the Managing Agents’ firm are also
Directors of the Company they manage,theyshall be in a minority on the
Board." Instead of Eeing in a minority it is recommended that the very
independent Director can now disappear. ‘ The effect of these proposals will there-
fore n that a Company managed by M inaging Agents will have an independent
board to whom Managing Agents will be responsible. 1cannot think that any
one would dispute the reasonableness of such an arrangement.' An arrange-
ment, My Lord, which we are auite ready to surrender at the instance
of that very Hon'ble Member—wonderful change ! ‘In the caseof many Com-
panies it exists already. It will at one and the same time safeguard the
interests of the company and relieve Managing Agents of a degree of res-
nsibility which should not be placed upon them.” I venture to inquire what
gzs happened since that the Hon'hle Member eels that the responsibility which
is thrown by existing conditions upon Managing Agents should continue to be
borne by them, and that it is not desirable that they should be relieved of the
same by law. Then, My Lord, on the 5th March, 1913, in his able speech . the
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Hon'ble Mémber said. ‘The Oommittee have unanimously accepted’ (I wish
to draw the Council's particular attention to the fact that the Committee
which included [the representatives of the Managing Agents was quite
unanimous) ‘ the principle that there is room for the imporition of certain
wholesome restrictions in connection with the management of Companies by
Managing Agents:in this country ; they think on the one hand that the clauses
submitted to them provide.a reasonable method of disclosure and secure to a
reasonable extent 'the principle that directors of a Company should be indepen-
dent from the ﬁnnuging Agents.’ This was what the Belect Committee
last year unanimously agr to. The same Select Committee, for reasons
whicfl I will deal jvith later bn, have now completely changed their front;
‘and on the other hand tHey see no ground to suppose that these provisions
would impose anyjundue restrictions on legitimate transactions. They con-
sider, however, that in view pf their' intrinsio importance, and as they have not
been i‘ormalla!)e.f' re the couhtry, they should be circulated before ta! ing their
place in the Company law ofithe land. They therefore have not included them
now in the Bill, bat they ﬂl.n taken the opportunity of recording their view
ﬂ]:?t the ultimate} incorporation in the law of such provisions is highly desir-
able.

“ Latet on the Hon'ble Member said : ‘ In the last few days they have
been violently altacked in|certain quarters and Government have been
criticised for venturing to ibring them (tho amendments) forward in this
Committes. I do' not complain of that; nor am I concerned now to disouss
or to defend the| merits the olauses themselves. It is enough for me
that they will be publishéld with “the. imprimature of an ezceptionally
strong Committee which s’ representative of legal exzperience in different
5“2. of India and of wide d commercial snterests both European and

ndian.’ ; . - .

! “The stamp|of §pproval which)the Hon'ble Member desoribed in such
glowing! terma complettly. turnéd the other way. We are now faced
7ith the position pot mjerély jthat .the]Managing Agents may be in'a majority -
n the !&arﬁiof]]j‘ ors; bty that} they may be sole Directors excludin

eéntirely 'every man wh iember of the ann.gi.nﬂAﬁents' firm. Th
*th Pcsition against whio

is the position to-day,faid this
The quotations I have] read [haye conf
: Hoh%le:Memher,' the fteljngs: of:a'strgng Select Comwmittée and the concensus
of opinion in'this Countiliwah is0 recently as last year. It is perfectly true,
as the Hor'ble Member I:oin}e'd' out, that it is open to Government to
réconsider the matter]in- the' light 'of the views and sentiments that may
be ‘expressed while legislative ineasures are under circulation ; and if there
had been a concensus :ﬁ public Opinion in favour of any modification in this
case I would, My jLord,: have! been tle first to recognise the justice of this
Council giving: way, ta_such publio opinion. But what are the facts? I have
analysed. the, opinions{hat | ave beenlelicited on this Bill and I find that if
- we tounted, the numbey §0f yvotés of those who have been cupsulted thero is
! m_gver-thplmi:g majority in,fayour of passing this clause. In the arummnrﬂ|
+ of opinions:which'I ‘hayetprepareds I bave left out the names of individua
- consulted, ‘almosf {all lof iwhom§are in favour of oclause 830. From thid
summary I find that all #Governors - in Council, all Lieutenant-Governors and
all Chief Commissioners in India} representing as they do the entire Provin-
cial' Governnients !ahd$ Adminjstrations, are unanimously in favour of this i
* clause. In the face of this unanimityjof opinion amongst the Local Govern-
* ments and Administrations ¢an it reasonably lie with this Council to say that
i, they, shall riot docépt this’dlause P}Iﬁ[ cannot help remarking in this oonneo-:
4 tion that when] we non-official fMembers ask for certain things to be done and,
¢  Local Government” happens to'be against us it is practically hopeless to get'
the thing carried,in ;this ;Council;#§ On the present occasion, when we come!

—

e e e —— e . . B % -

g

with the support : of 2all “the: Provincial Governments, the Hon’ble Member
still'refrises to’ ‘accept! s’ clauss. Wwhich is essentially needed for the better.
administration - of Joint Btock- Com&nias. Then, My Lord, I have taken’ ;
out a list of (hambers of Qommerce, Trades Associations and other bodies and

LCAgY =S

I rise to protest. . :
usively shown what the feelings of the
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associations consulted, and I find that a substantial majority is in favour of the
clause. In Bombay, the Bhattia Mitra Mandal, the Bombay Trades Association,
and the Bombay Native Merchants’' Piece-Goods Association are in favour of
this clause. The Native Merchants’ Piece-Goods Association differ in a matter
of detail and prefer that §ths should be reduced to §rds. In Bengal, the British
Indian Association are in favour but suggest a reduction from 3th to 4. The
National Chamber of Commeroe is also in ?n.vour subjeot to the same suggestion.
The Land Owners' Association approves but wants the clauses to be made
more stringent. The Marwari OEamber of Commerce wholly approves. In
Mandras, the Trades Association, the Bouthern India Chamber of Com-
merce, the Indian Banking Association are all in favour, the Godavari
Chamber of Commerce approves as it has no remarks to make. The Punjab
- Ohamber of Commerce heartily supports; the Punjab Trades Assooiation is
in favour ; the Punjab Banking Company is also in favour. The United
Provinces Upper India Chamber of Commerce is in favour; the Bihar
Land Owners' Association approves. It will be observed that sixteen impor-
tant bodies and associations are in favour of the olause, twelve of which wholly
support it, three suggest some modification in detail and one has no remarks to
make. I will now deal with those which do not support. The Mill-owners’
Association of Bombay want it to be delayed ; the Grain Merchants® Association
g?ll for its deletion, the Bengal Chamber of Commerce are strongly opposed ; the
oconada Chamber of Commerce says that the olause will prove unworkable;
tho Madras and Bombay Chambers of Commerce opine that it is easy of
evasion. If it is easy of evasion, it could be made more stringent in drafting.
Out of six associations which are against the clause, two wholly oppose, two
contend thatit is easy of evasion, one is in favour of delay and one rds it
as unworkable. These are the opinions with which I approach the Council.
It will be noted that the opinions of all Local Governments and Local
Administrations are in favour; that the bulk of commercial opinion supports
the measure, there being sixteen associations in favour, while only six against it.

“A great deal has been made of the opposition of the Bengal Chamber of
Commerce and of the Bombay Chamber of Commerco. I will read out portions
of the reports that the Local Governments of these two Provinces have sent in
forwarding these opinions. In paragraph 2 of his letter the Hon'ble Mr. Donald,
on behalf of the Government of Bengal, wrote :—

It will be observed that on the whole there is & generul concensus of opinion in regard to
tho advisatility of amending the Companies Act in the direction indicated. Th:‘grofond
anmendments meet the views expressed by this Government in paragraph 4 of Mr. Kerr's letter
No. 6647, dated the 25th Novemberz, 1012, when this Government recommended that provi-
sion might be made to carry out certain suggestions which were put forward by the Bengal
Chamber of Commerce.

“ T will denal with the Bengal Chamber of Commerce a little later on.
“This Chamber, it will be observed’ (this is the part to which I should like
particularly to invite the attention of the Council) ‘Aave resfled from the
position that they took up last year and they now raise several objections to
the proposals which they then put forward. The Governor in Council is not,
however, prepared to agree with the views they now submit. The present
Bill makes provision to safeguard the interests of that body of shareholders
which is generally apathetioc in matters relating to the Company, so lohg as
the management is good and adequate dividends are being paid, and in their
interests the provisions of the presont Bill are essentially necessary.’

. “That is the opinion of the Government of Bengal. I now come to the less
important Chamber, namely, that of Bombay, and in this connection the less
important provineial Government, namely, the Government of Bombay. I use
these words advisedly In the opinion of the Government of India, Bomba
holds quite an inferior position to that of Bengal. In regard to clause 83
the.:Gov"erﬁmant of Bombay say:— .

iIn the oiainioq of this Government this clause sbould stand with the addition of the

words ‘and whose share qualification is held Zond fide and bas been acquired wholly indepen-
dently of such firm,” as proposed by the Districl Judge, Abmedabad. Kven if it is likely
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‘to be evaded (this is the snswer which the Government of Bombay give to tho Chamber
. of Commerce of Bombay and to those who contend that this clausn can be cvaded), ‘as
observed by the Chamber of Commerce, Bombay, still its existence will have some deterrent
effect. It can hardly be said that it does not give the shareholders some additional power
of mt:lcting themselves, and ‘no objection is hEen to its Leing enforced, if it cun be
enfo: e
“Now, My Lord, I have shown that both the Provinoial Governments of
those provinces the Chambers of which have raised objeotions, have effectively
disposed of the grounds of opposition advanced by these bodies, and have stated.
the reasons why,' in their opinion, this clause should be enacted at once.
Your Lordship will excuse me if I say that it appeurs to me that this legis-
lation and the amendments that have been introduced have been largely
verned by the[views and gentiments of the Bengal Chamber. There is mo
oubt that that {Chamber i a very important body of commercial opinion,
but at the same }ime it has to be remembered that in .a continent like India
the Chamber of Commerce of Bengal, however influential it may be in
Oaloutta, is not pll in all when we are legislating for the whole of India. The
© two important goncessions {to their sentiment, one of which was made last
year in regavd tq clause 77 r it had received the oareful consideration of,
and been unanimously recommended by, the Select Oommittee and now in
regard to seotioh 880, are|I think absolutely unjustifiable. My Lord, the
Bengal Chamber of Commerce has the privilege of being represented on this
Board, and I will read the Hon'ble ﬁr. Monteath's s which he read
. here last year. He said :—,
. B clause of this big Bill has been gone through aud patiently considered line by
line and I can bear testimony no} only to the thoroughness with which it has beon gone into,
- but also to the earnest desire of 411 the officis]l members of the Belect Committee to do the
éﬁqht thing. Ido not suppose the Bill will prove a perfect Bill (naturully) for what Bill of
: this magnitude can be altogethed perfect; mor can 1 expeot the provisjons of the Bill will be
';lwnd to suit ererl\:ody. : .

“Words of| supreme lom jto which I hope the Hon'ble Member
will give unswerving, ence on the present occasion. Such a Bill
u-tho!igon‘hlo_\ ember rightly poihted out cannot suit everybody ; and if it
suits the overwheldling . bulk .of Fommercial opinion, both Indian and
European, but; doch.not}: shit; tht* Bengal Chamber, surcly be cannot
reasonably conbe;nd tHat! thd‘ oonsensis of official and non-official opinion ought
not to prevail but that the legislature should yield to the views of a small
‘minority. The }Hon} le Rtlelxﬁbef further goes on to say, in giving his reasons
why such & Bill tannt suit'everybody, that this would be against human nature.
1 Absolutely true | It'is human nature after all that appears to be governing
many parts of this legislation. ;

., + “The Hon'ble Mr. Monteath continued—
' ¢ But I do think thal, the Bill, as & whole, will suit admirably the purpdse for which it is
Intended, and I consider it td be a fair compromise as between Government and Commerce.

" The report of }he Select Comniittée shows that five clauses relating to Directors
snaging : Agents Teferfedfito’ by ithe Hon’ble Momber in Council on 27th January bave _th

béen inclu ded.{ ]} W& LitE
These’ five clanses ate bab yithe most émportant of the proposed amendments “and #he
Bild without them t'c,“!lergljo'ref not complete, and becanse of their importance, I should like to
say a few words in éxplanation of their exclusion. k
These clanses, (as amended by the Seloct Committee had, and still kave, my approval,
for as far as I can see at présent, they constitute a fair settlement of the much-vexed question
oféManig?ng _Agentlc gndkt%gir responsibilities. h
i g Of_o'op.lr'se,'r ..tl:&'a I__[él;.'h'le Member pressed for recirculation. It was recirous
b lgt_ed and the jresult,.is that an ovérwhelming bulk of official and non-officjal
: opli.nio:li has Beenifdu%d_%nt?j{e;lyii%n favour. ,‘ :‘
b I B Rt . 3 el % [
X .‘aé;, ‘ Now, My Lord; I should like to invite the attention of the Council to the
ult thatlwill actually take place in consequence of the deletion of clause ;7?
™1a8t year under ‘the orders “of ‘the Bengal Chamber of Oommerce, and ‘the
;~omission ,of clause 830, now. under_?ractically similar instructions. These two
clauses are to my mind 'of the most far-reaching importance in the direction’ of
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the protection of shareholders, and I should like to explain what will be the
actual cumulative effact of their omission. Boction 77 of the Act, as it eman-
ated from the Select Committee last year with the unanimous recommendation
of that body, which included the representativo of the Bengal Chamber, provided -
that the Mn.na.gin% Agents shall not be permitied to debar the hoﬁling of
general meeting by laying down in the Articles an impracticable quorum It
was pointed out in Committee that some of the Articles laid down two distinct
quorums, the one for the purpose of passing acoounts and doing ordinary annual
‘work, and the other for mismf important questions in conneotion with the
management of companies The quorum for doing the former kind of business
was usually small, while for the latter unusually high. It was pointed out that
because of a prohibitive quorum in the Artioles, the shareholders were prevented
from raising questions in regard to the inanagement of the Bank of Burma and
that in consequence the Bank went on till it failed. My Lord, I am at present
exe]plainin the cumulative effect of the omission of these two olauses. The
. deletion of clause 830, in addition to tbe omission of clause 77 agreed to last
year will I think lead to such rerious conséquences, that I venture to submit
that the present clause should be allowed to stand. I wish to explain that if
in addition to the omission of clause 77 the Council omits clause 830, the
cumulative effect will, to my mind, be disastrous.

“ My Lord, clause 77 dealt with excessive quorum and it was provided
thereby that the maximum quorum laid down in the Articlss shall not be ex-
cessive. After the Companies Bill came befora this Oouncil including this
clause with the unanimous recommendation of the SBelect Committee, up comes
a telegram from the Bengal Chamber to their representative, who thereupon
g}ves notice of an amendment for the deletion of that olause. The Hon'ble

[r. Pandit and myself as members of the Seleot Oommittee opposed that
amendment. The Hon'ble Member quietly accepted. The effect of the omis-
sion is that Mmaging Agents can by their Articles prohibit the holding of
general meetings by imposing an impracticable quorum. These are the very
words used hy the Hon'ble Membher himself. Thercfore under the existing law
the shareholders canuot, except for ordinary purposes, get a general meeting 1f
the Articles impose an nnworEable quorum. .Now if you omit section 83C, the
result will be that you could not have any meetings of the Directors either.
By the deletion of ioth these clauses you could not have meetings of the share-
holders and you could not have meetings of the Directors. It is laid down in
all Articles, that the Board of Directors shall fix the time and the dates
of their meetings. If the Managing Agents are solely members of the
Board of Directors, or if they are in a majority, they need not call an
meeting at all and there is no remedy against it. I will, My Lord,
mention some Bombay experience on the subjeot. There is one company, which
I know, where the majority of Direotors are independent men. The Board
* meets every month and examines the accounts and does all its work. In
another company a meeting does not take place oftener than once a year and
that for the purposs of passing the accounts and signing the balance sheet.
Does the Hon'ble Member desire that, by doing away with an independent
mniori?' on the Board of Directors, these Boards may bocome absolutely
useless 7 Then why have a Board of Directors at all? Why nct say that these
Managing Agents are such good people that no control and no supervision is
necessary, and let the shareholders bo thrown on their tender mercy. The
majority of the Select Qo:umittee do not seem to have any objcction to that
course. But surely if the guiding principlo is that there shall bo three different
entities in regard to joint stock concerns, viz :—(1) the shareholders, (2) the
Board of Directors, and (3) the Managers or Managing Agents, then it is
necessary that the Board of Directors should be of such a nature as to be able
to exercise efficient control as representing the shareholders upon the Managing
Agents. Unless that is done, it appears to me that, with the omission of clause
?‘TSnnd with the deletion of clause 83 O, you are perpetuating an evil which
has been pointed out to the Hon'ble Memﬁar by many commercial bodies and
nssociations and which led, in the first instance, to his introducing these clauses
at the meeting of the 27th of January last year.
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“My Lord, I will now examine briefly the reasons which the Select Com-
miltee has given in regard to the deletion of this clause. They say :—

We are, hawever. more influenced by another type of criticism to which the ¢lause bas
been subjected. It has been pointed out t{:at., where the shaieholders in a company chooso to
exercise their powers, they may. in the case for which clause 53C provides, thems-lves elect
an independent muiority on t{a Board. It is suggested that the recently enacted Indian
Companies Act, 1413, provides for the supply to shareholders of swch ample information
concerning the management of the company thut they will have b strong incentive to provide
this independent ditectorate whenever they consider it necessary, and that the working of the
Actin this direction might well be tested by experience before providing this form of
directorate by law,

" My Lord,| I have in my minute, which is before the Qouncil, dealt with
these points. It appears to me that the experience which has accumulated
over & period of 80 years| during which the same conditions prevailed is a
sufficiont answer to any further delay in passing thislaw. The very fact
that the Directops are ezacted by the shareholdersis in itself sufficient proof
that these Direclors are théir representatives and are appointed for the purpuse
of exercising oontrol over the officers of the company. I advisedly use the
word ‘officers’ fin placa of ‘ Mauaging Agents’ because to my mind that is
their real pos‘tign. If during the experience of 80 years the shareholders have
proved spathotin, if all Local Governments, Administrations and the bulk of
commercial opinion want these clauses to be enacted now, & very strong case will
have-to be made out to justify why their views should not be carried out at pre-
sent. Buch a case, I venture to submit, does not exist As I pointed out in my
disseriting minute the rigb!{ of anpointjng auditors is also vested in the share-
holders, and still the Legislature feel that the manner in which they discharged
that duty in the past justifiés the laying down of certain limitations as regards
restricting their ichoice to 8 class of acccuntants notified by Government.

“ My Lord, I have a gteat deal more to say, but I will not trouble the
Counoil with many more remarks except a few which I think are of the utmost

; importance. I do not | to deal with tho question of the responsibilities of
the Directors becausé I can only say this that when the msponsibilitﬁ of
| Managin is ‘bbvioysly, greater, then it is does not matter if a little

! additional responsibi ttiy.'is rown upon them as Directors. It appears to me
i that the Rrinm[_)a underlyingithe question of Managing Agents serving on
the Board of Direotozs is absolutely wrong. May I inquire why in all those
|£ublio bodies, Legislgtive Cou@:o.ils, :Municipalities, Distriot Boards, disquali-
I_ cations are deliberptely provided . against a certain olass of people being
:elected ? Take the case of the Legislative Councils. It is laid down that no
 offioial shall stand for election; Why are not officials equally capable to repre-
-sent the interests of the people ? If they are, why are they baired? 'llhe)'
; are barred becayse it|is- obvious that in all these matters independence 1s
i essentially necessary,| independence of those who are in charge. hy are all
4 these disqualifications provided in various statutes ? For this obvious reason
{ that the man who is fan;officer of the company shall not also be the controller
of that company. , Thex thereis one;thing, My Lord, which has been repeatedly
askad, namely, What is the danger of the Managing Agents solely constitutin
the Board of Directolsif (There 'is gne thing in this connection to which E
| should like to inyite ithe attention of this Oouncil. I donot of course wish
:t0 cast the: smallest :refleciion upon anybody, and will therefore put my
oint in the form of ‘a hypothetical case. I should like to ask, in those cases
r1n which the Bom-diq _%irpotors consists entirely of the members of the
- Managing Agentst firm} whether it, is possible or not for these people, b
! means of the infofmitiqn that they secure of the daily working of a Joint stoc
;oompany, whether,it is:making or losing money, what is the extent of the

Iy

profits or losses, qithepa.se- may, be, whether this information enuld be or could
ynot bé availed of;in manipulating the market value of the shares of the com-
§Papy on the stock jexchdnge .. 1. .
Sodn 1 iMay, I ask qgaih?;}vljethaf it is possible or not, after the result of the
““working of |two' or three months is known, to so operate upon the Stock
. Exchange as to gesure{an undue advantage over the shareholders? I put
this point in such a‘form, for obvious reasons. If the answer is that such a

L U
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thing is certainly possible, ar.d I do not think any other answer can be given,
doca it not furnish an unanswerable argument in favour of my amendment.
If there were a majority of independent directors on the Bonrd, they could
insist upon meeting periodically and looking into the results of the working
from time to time. Thus, they would be able also to know, and human nature
being what it is, they may also feel inclined to profit. The actual facts would
thereby leak out, as several people woild be operating onthe Stock Exchan ge
at the same time and the shareholders would, to a great extent, be protected.
I readily admit that it is not a perfect remedy, but there is under these
circumstances a considerable chance of the shureholders geiting information
as to what is actually going on. If all the directors were membersof the
" managing agent’s firm the chance of this information leakiug out would be
very remote, and in that way the exploitation of the shareholders in the
matter of the manipulation of the market value of shares could have free
soope. I am merely inquiring whether under the conditions that would exist,
if this clause is omitted, there 18 such a danger or there is not, and if such a
danger exists, may Iappeal to the Hon'ble Mewmber to reconsider his position ¢

*“ Well, My Lord, there isone thing more I'should like to point out, and
it isthat the managing agents are perfectly frve to register private companies,
but in case they go to the publicaud want the capital of the public for pro-
moting joint stock enterprise, is it in any way unreasonable to require them
to submit to the control of an independeut Board elected by the shareholders ?
Ia there any thing wrong in asking for such a small measure of protection for
the shmhoﬁlara whose money they require ? :

" Lord, I offer my thanks for the indulgence which you have extended
to me in{intening to me at considerable length. I canvot, however, conolude
my remarks without appealing to Your Excellency to consider whether it is
right that on a question of this kind, a question in which a clause in the Bill
is ndmitted by 131 to be desirable, a clause which sowme of us regard as of the
utmost importance, a clause which has received the unanimous suppnrt of
Local Administrations, and overwhelming support of publio opinion, that the
official majority should be availed of T'he issue between the Hon'ble
Member and myself is this, he admits that this clause is a very desirable
one, but thinks that its enactment should be postponed : my disagreement with
him is merely that as it is unanimously admitted to be desirable and as there
is an overwhelming public feeling in its favour, that it should be enacted now.
When the issue between us is ngrrowed down to the passing of this clause now
or later, may I venture to inquire whether in the consideration of this amoend-
ment it is right that the official majority should operate. May I appeal to
Your Excellency to lay down on an occasion like this, when the difference of
opinion between the Hon'ble Member in charge and myself is narrowed down
to such & small point, to leave Hon'ble official members fiee to speak, to
disouss and to vote as they like. It would serve, My Lord, as a great encour-

ment to us in studying and bringing forward points for the considera-
tion of this Qouncil, J-l we were assured that on some occasions, at least, offoeial
memberas would be permitted to vote as they liked.

“ 1 am one of those who has always recognised that there should be for
certain -reasons an official majority in the Legislative Councils. I have

ublicly stated my views on the subject on various occasions. I cannot
Eelp feeling, however, My Lord, that this is one of those occasions when
the power of the official majority should not be enforced. My Lord, I
can only explain the attitude which the Hon'ble Member. has taken up in_
to this amendment, as also in regard to clause 77, by saying that
it 18,due to his chivalrous desire to accept the recommendations of the ngal
Obamber of Commerce. My Lord, we all know that the Bengal Chamber of
Oommerge appears to be so immensely attached to the Government of India
that it cannot brook separation from them (Laughter). I am constrained to
compare/the Chamber to a lady hopelessly in love with the Government of
India (Laughter), feeling very sore at the separation and trying their level
best to ‘get back their sweetheart (Laughter). Well, My Lord, they have
recently tried to adopt a new role, the role of the champions of the tax-payers.
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The Government of India is squandering away 2ll the tax-payers’ money in
‘building the capital.”

His Excellency the President :—“Order, order 1”

The Hon'ble Sir Ibrahim Rahimtoola :—“l am mercly point-
ing out that the Hon'ble Member in charge may be feeling tbat the Bengal
Chamber on this occasion déserves greater consideration than he would be
prepared to extend under ordinary circumstances. However, I do hope that
the matter will be looked at from the puhlic point of view, and when there
is such a consensis of public opinion, supported by the unanimous recom-
mendations of Local Governments and Local Administrations, official members,
if permitted to do ko, will vote for my amendment. I trust that my ap to
Your Excellency|to allow the ufficial members on this occasion to take part
in the debate and [vote as the;r like will be allowed.”

The Hon'ble Sir Fazulbhoy Currimbhoy :—“Mjy Lord, I
oppose the motion with all the emphasis a strong conviction can give. The
" motive which prompts the motion is commendable, but with all deference I

submit that the re’-inoorforstion of the deleted clause 83 O will be wrong both
in principle and fgot. The reason which has influenced the decision of the
majority of the Hon'ble Members of the Seleot Committee is sound and cogent
enough, but weightier considerations inspire my opposition. The object of the
amendment of the Indian |Companies Act, we may take it, is not to hamper
. the growth of industries in Tddia; it is; equa.lllty certain that the commetcial and
* industrial development of India is a matter of anxious solicitude both to the
| people and Government. Chese are; fundamental propositions which will
command universal acceptance. Now a review of the history of Indian com-
merce and industry will revedl the fact, alluded to in the Statement of Objects
d Reasons papying|the Bill; that whatever development has L.aen
is ditrection hasbeen duelalmost exclusively to the efforts, and

t ‘asaot.’}iationfwi joiht stogk.concerps, of firms of Managing Agents.
i “Whether this system )isipeculiar to India or not, is a point on which
:Einion is divided! Infone view; asthat 6f the Bengal Chamber of Commerce,
e difference between the English aya?m and the Indian system is one of

nomenolature and is not niaterial, while Government would seem to hold the
opposite view. But thé questiodiis not of much moment, and it isunnecessary, |
for jour present purposes especidlly, to Gombat the official view. The outstand- !
ingi feature of the situation is that,—be it in the textile industry, mining indus-
try, tea industry, or miscellaneous industry,—and be it on the Bengal side, Bom-
bay side or in Northen Iidia, at least 80 per cent of the successful and flourishing
industrial concerng are in the hands of firms of Managing Agents, and have been
g0 from their inception’} and itis demonstrably certain that, without these firms
taking tho lead both iniinitiation and management, the progress would have been {
little.” Alongside | of this' is the’ fact,] established by past history, that failures
are/more cymmon] in {coricerns i‘mnx:ed by individuals nominally working
; under the;:gontro ;_?62{1:68.1';45’ ©of fdirgctors “than in those managed by firms of
" Managing ‘Agents? :+This' does'not'prove either the unsoundness of the existing !
" drrangement or of anyjwicked jténdency on the part of firms of Managing :
_Aﬁ:‘:a to take improper advantage of their position. The Indian Merchants’
Chamber and Bureau of Bombay rightly point out:— .
1 1 No examples, worthy of notice, have beer adduced of Companies which have gone wrong |
because of Managing ;{!gel}m'jrho h;d majority on the Board ot Directors. Y
* & Where, then'is the'necessity,of legislative restrictions upon the powers !
of i;these - firms of Man'ngqag‘ A'éeni.u of the kind contemplated in clause 83 C ? .
Legislation :must’slahd;-upbn a‘stable foundation of proved facts, and not upon |
possible evils which have not happened before and which, unless on the supposi- |
tion of '8 sorious deécline j:;;hdxﬁgnf_ atufe, will not happen in future. . ; i
ST Mi[Lr._ird. ‘the restrictions sought to be im [.»osed by the amendment upop '
firms of Managing Agents are wrong in principle. Were it the case that these
joint stock concerns are started and financed by shareholders independently
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and the management is then made over to firms of Managing Agents, the
position would be different; but this is seldom, if ever, the case. What
usually happens is that a firm conceives the idea, works at it, prepares oareful
estimates of probable expenditure involved, onpital and revenue, and of ex-
pected earnings, negotiates with the Government or tho local authority or
private landlord for concessions or settlement as the case may be, floats a
company with limited liability, subscribes a good portion of the ocapital
requred, and then places upon the market the undisposed of shares. This is
equivalent to the admission of the investing public into partnership in a
business the suocess of which depends mainly upon management by the
founder. The British Indian Assoociation of Oalcutta hits off the point in the
following interesting passage : —- ,

The promoters, who virtually become the managing agents, are the leading spirits in

the ma nt of the affairs of a company, and as they generally bave the largest atake irf*it
they -ho:ﬁ have a predominant voice in its management. Bee

* Directors chosen from among the general body of shareholders, who will

be in the majority of cases uninitiated, far from nddingoto the strength or
ensuring the purity of the management, either will play into the bands of the
Managing Agents from ignorance or apathy, or will prove obstructive by their
obstinacy, or from inexperience jeopardise the interests of the concern,
Against unscrupulous and soheming Managing Agents such directors are
gow?;iless;. to honest Managing Agents they are a perennial source of
rouble.
“ My Lord, Indian investors put their money in joint stock concerns from
their fait{ in firms of Managing Agents, and the facility with which the shares
are sold in the market varics with ge public confidence which the firm enjoys.
It all depends upon the reputation for business honesty and business capacity
whioh tho particular firm enjoys. A short time ago 5 per cent. preference
shares in the Darjeeling-Himalayan Railway Extension Company, Limited, were
laced on the market. This was a bold move. Five per cent 18 too low a divi-
end for preference shares. And yet the whole stuock was taken up by
investors in no time; and that was more because of the reputation of the
Managing Agents than of anything else. It is thus the reputation of the
firm, which 1s a valuable asset in these matters. Investors are content
fo leave the whole control in their hands, not so much from apathy as
from self-interest. That shareholders even at present are not- indifferent
to their own interests is evident from the agitation that is started on the
least indication of anything going wrong with the management. This is
true in Bombay, OCaloutta shareholders are equally’ on the alert if my
information be ocorrect. All experience shows that for the success of the
concerns Indian shareholders do not look to the Directors so much as
to the Managing Agents, where these happen to be firms of established
reputation. The reputation of the firm is the best guaraniee of success;
‘and it is distinctly to the interests of the firms to maintain a high standard
of business honesty and management.

“ My Lord, a few other points need consideration in this connection. The
question may well be asked as to how many firms of managing agents there
are who would calmly contemplate the disclosure of the secrots of the in-
dustry inseparable from the introduction into the directorato of stranger shagpe-
holders. Loss of control, again, will result in apathy, and for the keen,
jealous, and watchful interest now evinced by these firms of managing
sgents will be substituted perfunctoriness in management, which will not be
condu cive to the interests of the shareholders. It may also come about
that, in consequence of the meddlesomeness of these independent directors,
the firms would oclear their share holdings, content with their commiasion
which is earned irrespective of the resulgsnf management. This must de-
press the market. Would that be to the shareholders’ interest ? It is olear
that under clause 830 they cannot have any incentive to start fresh
concerns. ‘This involves a serious set-back to Indian industrial enterprise,
& contingency opposed alike to the object of the Indian Companies Act

and the amending Bill and to the best interests of the country. The following
virp
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observation of the Indian Merchants’ Chamber and Bureau of Bombay will
enable Hon'ble Members to realise the gravity of the situation :—

Tt will come in the way of the progress of Joint Stock Companies, as for instance the
Mill industry of Bombay, the suceess of which has been proved to be largely dne to the

nt system of Mimfing Agents. In fact any interference which a fresh legislution may
impose will mean & noedless hindrance to the smooth progress of that indastry.

““My Lord, so far I have proceeded upon the Lypothesis that clause 830
would be effective. In point of faci, however, it will not be 8o, as pointed out
by almost all the!Chambers of Commerce. Evasion will be easy, especially as
by section 83 of the Act of 1918 the register of shareholders is conclusive on the
Ellmation of ownership. The object which Government had in view, assuming

ough not’ conceding it is desirable, cannot be attained in that way. The
Chambers of Comymerce are agreed on that point. S8ir Henry S8eymour King,
in'the weighty opinion he thas sent us through the India Office after ‘40
ears’ experiencd of Indian {Company affairs’, has exposed the unsoundness of
he amendment. !

“The Benga

* In fact, if the
less. If they cann

“ The optimism of the Select Cpmmittee in this respect appears unfounded.
It may be doubted if skill in drufting would cure a defeot inherent in the
scheme of legislation. Some credit will perhaps be given for knowledge and
experience to expert bodies like the Chambers of Commerce and to merchants
like 8ir Henry Scymour King. And when we find they are of one mind

rding the unreasonablepess and imsotence of a legislative provision, it
behoves ﬁiovemm'ont to pause and reconsider the position, This is what the
Government has done.

“ My Lord, n.‘p an Fumbjt,mpmentative of the great commereial and indus-

-‘Ghnmbsr t&f Commerce has put the matter in a nutshell :—

nagin mli_ts can control a_majority of the votes, the section is use-
control a mjority of votes, it is unnecessary.

rial community ¢f Infia, Iicon rntnln.ba both ourselves and Government upon

e sound decisign of the Beléot ttev about clause 830. That decision is
n ; consonance with the congensus of gommercial opinion, and should command
-the assent of the ounqll;.f jommercial and industrial expansion is our aim,
and the way which pagt experiehce shows is tho best for such expansion canaot
be. narrowed and b ooked: without serious prejudice to the' cause. It
is not a question of vested jutdrests; it is a question of expediency, com-
monsense and experience. ‘Dootrinaire generalisations are useless in such
controversy. Tha view favoured by last Jre_nr's Select Committee has proved
inAxpedient in tlie ].igbt of the facts elicited on sub.equent inquiry. Tt will
not be fair to the members of the Select Committee to seek to estop them by |
remarks which lad 3:11; the ‘force of obiter dicta and did not affect the

revised Bill on which they reported.

| i “In view of the fao‘t;that public opinion was sought on future lines of
legislation relating. to! points: not dealt with immediately, any attempt on the
' of airen’,’any,-ih@iﬂdual-m? ber of the Committee to impugn the view
hén . fopgjq'nfdadii{ould_ihav?%:pgan ,Ohviously premature. Even a note of |
diasen¥ On'the'ipoipt;w’gdig fot have been in order. The very fact that the
Belect Committes “decided- to refer the question to the country proved incon-}
testably its controversial nature and the absence of unanimity among the
members. , It wag open to the. members of the old Select Conmittee who held
the opposite. view; to ipress for.the deletion of olause 830 afterwards. Butj
by the time the present:Bill was ‘ripe for discussion in Committee the un- '
desirability of 'a_ﬁ clpq:qe,hé,d- been olearly established, and Government ;
naturally responied to;commeroial opinion by deleting it. There is therefore |
ﬁo§point in’ the jdom la‘int__,.t;hnt_ the;deletion of ‘olause 830 is subversive of !
ong of the primary “objects 'of the amending legislation undertaken in con- *
formity : with | the; view!of last yéar's Select Oommittee. It is, again, too lato ’
in’the day to'quest

ion the rationalé of the Indian Companies Act. A oursoty !
examination will show:that the provisions of the Act of 1913 are not intended
for the subi}titutiioh of State control for the nominal control of indifferent -

Lo
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shareholders, but for strengthening the hands of energstio shareholders and
for ensuriug to them a reasonable degree of power and oveisight. No law,
however drastio, oan revolutionise the business ideas of a nation, and no
awount of legislative stimulus will induce shareholders .to forsake a course
Wwhich has stood the test of time and has proved beneficial to their
interests. Furtlcr, the question of audit stands upon a wholly different
foouiug, and thu analogy of the new provisions relating to it supplies
a weak foundation for clause 830. But, irrespective of the weighty
reasons sat forth above, the view that some time must be allowed for
the results of the working of the Indian Companies Act of 1918 to reveal
themselves, is absolutely correot and has much to commend it. New and
large powers have been given to shareholders by the Act, and there is nothin

to warrunt the conclusion that the comprelensive change in the law, wit

the voluminous English rulings to baok it, will fail to effect the improvement
in the situation Government desires and seeks to promote. The shareholders
are not in the same position unier the new Act as they were under the repealed
Aot. A reference to the shareholders’ attitude in the old order of things
does not leud force to the plea for the incorporation of clause 83C. I have
every hope that Hon'ble Members will reject the amendment in view of the
above statement of facts and rensons, as also of its certain deleterious cffect
upon Indian Commerce and Industry, so accurately described by the British
Indian Association of Caloutta : ‘It wonld clog the whecls of progress and

considerably hamper industrial enterprise *."
The Council here adjourned for lunch.

TREATMENT OF INDIANS IN SOUTH AFRICA.

His Excellency the President :—* Before resuming the business
of Council I am anxious to avail myself of this opportunity to Fve to Hon’ble
Members all the information in my possession on & suvject which has recently
ocoupied the very serious attention of the Government of India, that is to say,
the troubles that have arisen in South Africa in connection with the treatment
of Indians in that country. This Council will recollect that in consequence
of the outbreak of passive resistance and of the strikes in Natal in the month
of November last, the Bouth African Government appointed a Commission to
investigate the causes of the disturbances in Natal and to formulate proposals
for dealing with the alleged griovances of the Indian population. ~That
Commission was presided over by a Judge of the Supreme Oourt assisted by
two Members, and a forecast of their conclusions was made sublio yesterday

- in the daily press. The Report of the Commission has been laid on the table
of the Union Parliament at 2 o’clock today, and I should now like to explain
in fuller detail to my Council the significance of the Commission’s Report.

“In tho first place, the Commission recommend the repeal of section 6 of
an Aot passed by the Natal Government, No. 17 of 1895, which imposed on
indentured Indians who have completed their service of indenture and fuiled either
to re-indenture or to return to India an annual licence tax of £3. I do not desire
to weary the Council with a complete history of the negotintions between the
Natal Government and the Government of India in 189.4 and subsequent years
which preceded the imposition and subsequent modification of this tax. Its
imposition arose from the fear entertained by the Natal Government that
indentured Indians, on completion of their indenture, would settle in that
Colony in such numbers as to form an embnrrassiuﬁ problem to these interested
in the future of the country. 'The Government of India at that time desired to
secure the continuance of emigration to Natal as forming a valuable outlet for
the surplus agricultural population, while maintaining that failure to return to
India or to re-indenture at the end of the original indenture period should not
entail criminal prosecution and the penalties that are ordinarily attached to
breaches of the criminal law. I'rom this point of view, the aclion subsequently

taken by the Natal Government, that is to say, the imposition of a £3 tax on
vip 2
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those who failed to re-indenture or to reburn to India after the expiry of the
period of the original contract, was considered to be the most reasonable solution
of a very difficult! question. ' Modifications in the £8 tax have been made from
time to time by legislation with the object, amongst others, of exempting such
women as were not in a rohition to pay. But it has been felt for some time
that the tax was undesirable and burdensome, and since the complete cessation
by order of the Government of Indiain 1911 of all indentured emigration to
l\fvatal, the retentipn of this tax and its capricious enforcement, even though it
is not levied on more than a small number of those liable, has been a constant
source of irritation among Indians in Natal. When the Immigration Act of
1918 was passed, }it was hopjd in many quarters that the ocoasion might be
utilised to repeal this objectionable impost ; but this unfortunately was not done.

““ The Governient of India welcome the recommendation of the Commis-
gion for the re of this ta}, and dlthough they fully realise that the Govern-
ment of ElouLE rica are ot deflnitely committed to the findings of the
Commission, they; earnestly liope that the Government of the Union may accept
this proposal and|give 'e.ﬂ’éct! to it at the earliest possible date by means of tge

necessary legislation.
“ Next in importance ~t9 this q[ueation of the repeal of the £3 tax, there is
the necessity of providing by some form of legislation for the position of women
either in South Africa of desiring to enter SBouth Africa, who are married to
Indians by a form of union; which is not at present recognised by the laws of
that country. - The SBouth African legislature has hitherto shown disinclination
to give any form of leg.l recbgnition to marriages iparformed according to the
rites of any religion which permits the practice of polygamy. This attitude has
been necessarily éxtremely émbarrassing to Indians in South Africa whether
married to one wig or two wives or more wives, who desired to obtain recogni-
tion foriatleast onp wifp. ' T Reﬁorl;lof the Commission contains numerous re-
ded he nable requirements of Mghommedans
pulty. The substance of their récommenda-
pioviding for the appointment'of marriage
dian ‘priests oinﬁﬁaront denomyinations whose du
_ solemnise ¢\, marriages in accordanoce with the religion of.
ies to the ' transaction and! .ﬁuly t§ register the same. Ounly one marriatﬁe_
in each rcase can be 80 solemnised and registered, and it will then have the
great advantage of ranking éntirely with any other marriage contracted under
g:'alam of the Ufion.4 Existing 'actdal monogamous marriages are to be simi-
farly recognised by thif liw, and further provision-is to be made for the admis-
jon into the’ Union, %‘lﬁlﬁlg witﬂi her minor children, of one wife in the case of
any.Indian who i married acqording to the tenets of his religion whether it
recpgnised polygamy of not outside the Union of Bouth Africa, provided that |
ghe 1s the only wife in the country. - Lo _
{ | « Furtheri—add: this/1 ventire to hink is a very noteworthy and important
proposal—it i r;aéor'm%aﬁdqd_ jtiat Indians, after registering one.' wife in the
majinerito,whioh!] Bave alreadyireferred, should not be debarred . in any wa;
oo b ey sty
1t fill, of go,:ﬁaﬁae, impossible fo
recognition whatsoeyer! ¢ < * %
. { “Next the Oommission haye dealt with some minor grievances which formed ,
the subject of 'zprp_fqat. on'’the part of the Indian population in South Africa
against the recently enacted’ Immigration Aot. They have recommended that |
a clause in the Act which repeats the provisions of a law of the Qrange Freo ;
State idircsted against;{he}imimigration of Asiatics should, I understand, be
made : uhobjéctionable’by; the !issue of executive orders of a nature caloulated |
to remove 5}1. ¢auish “for -dissatisfabtion. Also that certain existing restrictions, !
‘with;regard to; the issue ‘of certificates enabling Indian residents in South Africa ®
to:leave the country.and’to returnywithin stated period, should be modified in %
a very favourable manner, ~Measures are also recommended for increasing the
facilities . for the 'isssue:of permits to those Indians who desire to visit the

rriages!’ dccording to their own religious rites, thoug!

jhocérd to such marriages any form of legal}

Union for temporary purposes.
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“In these recommendations I find o \'erf complete and satisfactor
attempt to arrive at a final solution of the difficulties that have arisen in Sou
Africa, and I should like to take this opportunitg of expressing the warm
appreciation of the Government of India of the broad and statesmanlike manner
in which these difficult questions havo been approached and dealt with by the
Commission. I believe the presence and active co-operation of Sir Benjamin
Robertson, to whom we nre indebted for his firm and conciliatory attitude,
has very materially contributed to the formulation of these proposals, and I
feel contident that if, as I sincerely trust will be the casc, they are adopted by
the Union Government and combined with sympathetic administration of the
existing Jaws, they should undoubtedly lead to a lasting settlement.

* The Commission of Inquiry regretted very greatly that the Indians, for
reasons to which I need not refer, failed to tipiaar before them and to give
evidence not only on the questions with which I have dealt, but in coaneotion
with the various cases of ill-treatment which were all to have ocourred at
the time the Commission was appointed., I share that regret, and I ocannot
help thinking that the Indians would have been better advised had they
accepted the counsel that I tendered to them in my speech in Caloutta in
December last when I strongly urged that they should appear before the
Commission and give their evidence on all matters that were referred to that
Tribunal for inquiry. The Commission, though labouring under some disad-
vantage as a result of this abstinence, have frumed their recommendations on
broad and liberal lines ; and should the Bouth African Government give effect
to these recommendations by legislation, I sincerely trust that the settlement
thus embodied in the law wil{ be accepted in this country by all loyal subjects
of His Majesty the King-Emperor.” .

His Exocellency the Viceroy then withdrew and the Hon’ble Bir Harcourt
Butler, the Vice-President, took the Chair. '

THE INDIAN COMPANIES (AMENDMENT) BILL.

The Hon'ble the Vice-President :—* The Council will now
continue the debate on the Companies Bill."”

The Hon’ble Mr. Meugens :—" 8ir, it seems to me that the Hon'ble
Member’s amendment for the r2-insertion of this clause, requiring, in most

- cnses, & majority of indgpendent Direotors, s ts failure tfo appreciate the

real objects of the Bill. Consideration of the Bill as 4 whole must show that
its aim 18 not entirely to depﬁve Managing Agents of their power but rather
to provide shareholders with the means of ascertaining whether that power
is being abused. - To appreciate the question one must consider certain essential
features of the managing-agent system. Certain -factors, such as the high
oost of living and the necessity for long leave, combine to render the home
system of employing individual whole-time sccretaries and managers impossible,

. but the managing-agent system admits of economical management and con

tinuity of polioy and so overcomes these two main diffioulties. The success
of the scheme is also largely due to the fact that the managing agent, being

_in charge of many concerns and having wide interests, is able to trade one

company with another and so enable them, large and small alike, to earn
rofits. This very feature of the system, however, involves this diffioulty,
?]mt, not being whole-time servants of the mmpunz, the managing agents
have interests which may on occasions conflict with those of their Principal,
the company in their charge. From my own experience of the way in which
large managing agents' offices are runm, I can safely say that what may be

 called de pnrtmenhﬁ jealousy affords a better safeguard against unfair treat-

ment than could be obtained by any amount of supervisiou by outside directors.
That, however, although well ¢nough in practice, can hardly be said to fulfil
the requirements of the law of principal and agent, which are that an ager.t
shall disclose the nature of his interest to his principal, and it is obvious that
any prudent sgent would welcome the appointment of some person or persons
representing his principal, the Company, to whom he could make the required
disclosure, if only as a protection to himself. The independent Director is
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the obvious solution, but it by no means follows that he need be in a
majority. It igan essential part of the system that the regulations or
articles of the company erdow the managing agent with very full powers
indeed, and it is in the highest degree undesirable that there should be
forced upon thé company:a group of persons, without perhaps knowledge
or experience, capable névertheless of over-ruling the managing agent,
who, apart from his special qualifications, has usually the largesi stake
in the concern. {The Bill is not intended to take the control out of the hands
of the managing agent. If it we:e, it would, I think, be the greatest mistake
that could be made. It is mierely intended that there may be one or more
representatives of the sharehblders on the Board to see that the company is
being fairly-trealed, and if the managing agents do not permit such representa-
tion, they place themselvés in an extremely awkward position. The Bill as it
stands is little more than ap indication of how the difficulties incidental to the
syetem can best pe overcomb, and it is for managing agents, for théir own pro-
teotion, to accept the prifciple that shareholders ﬁmﬂd bq independently

‘represented on the Board.} It is the business of managing agents to direot as

well as manage, dnd the policy of the com any must always be the policy of
the managi nts. If {the shareholders’ representative disapproves that
policy or considera.that the ¢ompany is not being fairly treated, he can always
communicate with his ahareholders and let them take what action they

please.

. “Iam therefore agains t‘tl.'le re-insertion of section 830, but if later it be
found that managing agents do not, for their own protection and for the satis-
faction of sharehdlders, permit independent representation, it may be that this
Eootion will have to be enacted ; but in that event it is to be hoped that it will

e 80 modified as pot to involve placinig the managing agents in & minority.”

THe Han'’ble ij.a.i ita N Ith Ray Bahadur :—“8ir, I regret
that I cannot som{ yay tolsupport the amendment and go against the decis.on
of lth.e Select %o ';%2;&‘ bébﬂo;[-“_ s humble member, for in ng opinion
hothing can belfpaind! by: {hensertion of the olanse in question. Even now,
frithout this olaus , thé shareholders afe absolutely free to elect any one they
pléase as directors, buf,you cannot. a law that if the majority of the shares
are, as is generally the pase, jn ithe hands of the managing agents and their,
friends and - relatjves,q the minority ‘of the shareholders shall dominate over,
thd majority'and be placed in aposition to thrust their nominees ‘s directors’
ipon the ‘majority. ¥ou cannot roverse the natural osder of things and place'
the majority at the meroy of thg minority. In every company there is always a
disponter-ted minority yhoact asa olog'to the wheel of progress, who always take
delight in thwartihg tlie.majority and, its managing agents. It is not possible
to satisfy everybody aiid ! there must be o discontented few everywhere. Itis;

always an :eas: -n'mj;;q"i--}ﬁo .speak idisparagingly of managing agents and to}
a:gi?y hem; and !:o]}ehj:iglle t]ie&_eﬂjorte, butmlg: may be said of most of th.a[
fnillsi,andj{fsgltor{eiijn_pﬂqiﬁa‘. andof tea plantations in Assam that they!
yere promoted, ] Ql_v__p&gjdk‘%%ﬁtéd by managing agents alone, and it was’
E{cmgi their|exeitions alonie that sufficient money could be raised for floating
these mills'and factories;’and {80 far'as I know, these managing agents, at’
least the majority of them, have hitherto acquitted themselves well by their

efficient mandgeuiat.it,bf;_théir respeotive companies and by giving satisfactory -
dividends to the shareholdors. ; The successful working of a company invariably .
depends on thé hohesty, tact and skill: of the managing agents and they have
targly been false to their,trust 3 Diredtors as a rule can exercise and generally
,do/exercise,very little efféctive cqntrol pver the management, and I must say that |
there is ho justification, at least 80 far as the present is concerned, for the inser- !
tion of olause B3Qj for if.the majority of theshares are held by the managing
*ggents it will not b possible’ o} secure a Board of independent directors or
“a majority’of !such/directors~ who would be hostile to the managing agents.

In ‘such a case the election of a direotor must necessarily depend on the good
grace’ of the imanaging’ agents. Under the circumstances, so long as the
managing agentshold 'a majority of shares it would be a futile attempt to

provide that the majority{of directors should be independent of the managing
agents.. The result of such a provision would be that, while we should have a

i ulal
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seemingly independent Board of directors, virtually and in practice they will
be subservient to the will of the managing ageuts. Under these circumstances
I am sorry that I cannot see my way to support the amendment.”

The Hon'ble Mr. Monteath :—* 8Sir, I have listened, and listened
with attention, to the various arguments that the Hon'ble Mover of this
amendment has put forward, and I am sorry to say that, although he has
striven hard to make a good case, 1 cannot altogether agree with him. In the
first place, it a%pears to me that he starts off on a wrong basis. Ho assumes that
directors have been asked for or nre necessary, I can only speak for Bengal ;
but os far as Bengal is concerned, I do not know that I have ever heard that
_directors were necessary. There is another thing too, we started off on this

legislation with the intention of following the English Act. These five clauses
go far beyond the English Act. The English Act allows the shareholders,
who in reality are the proprietors of the company, not only to select its own
form of management, but also to select its own directors; but if this
particular clause was included, it means not only that the form of manage-
ment must be directorships, hut also that the choice of directors is limited.
You may konow the best mar, and yet you are not allowed to eleot him.

“ There is yet another thing t{nt ghould like* to draw attention to, and
thatis that the -Hon'ble Member, in moving this amendment, referred to the
unanimity of the Report of the Scleot Oommittee a year ago, and I should in
that connection like to point out that it was unanimous, but on one condition,
that these five clauses should be deferred for future consideration. "

The Hon'ble Mr. Clark :—*8ir, it has been my lot in past
ears to listen to a great many debates in the House of Commons and
o have watched many forms of pressure or suasion being exercised with
va.r{ing degrees of ingenuity and subtlety upon the Government of the day.
In the course of these sometimes rather weary hours, I have frequently noticed
that the type of proposal which it is most diffioult 1or a amrnmant to
resist is one whics:, coming from an official foe or from a candid friend (in
which latter categury I hope I may inolude the Hon'ble Member who hns
moved tuis amendment), urges that Governmeut should progress further and
faster on its road than it considers either dusirable or expedient and promises-
it in so doing a generous measure of support. It cannot but seem churlish
to refuse & motion which comes in so enticing a guise. Now, it is precisely
in this invidious position that my Hon'gle friend 8ir Ibrahim’s motion is
Klaoing Government. Government, in view of the representations which they
ave received, consider it desirable for the prescut to stop short of msakin
independent direotorates compulsory by legislation : my Hon’ble friend an
those who have supported hin would urge us on and persuade us to make
them compulsory here and now. I am very loathe to bhave to refuse the
-Hon'ble. K[ember‘s motion, for I am in agreement with much that he says,
though I also hold very strongly that he has gravely oxagﬁemmd tho objeo-
tions to the course whioch Government pro to pursue, and I differ altogether
from his view that the omission of this clause impairs the Ipermanent value of
the legislation proposed in this Bill, or still less, as he would appear to hold,
the value of fhe main Companies Act which we passed last year. I agree
with hinm—to take our points of agreement first—and in this matter I havein no
way changed the view I held last year—that a directorate independent of the
managing agents is a preferable organization for a company which the
managing agents do not hold tho controlling interest. I do not hold that view
because Iaf:ink managing agents cannot ordinarily be trusted to manusge a
company disinterestedly ; and I hope—though I am not sure—that the Hon’ble
Member. does not either. Were that assumption valid, there would, of course,
be an overwhelmingly strong case for enacting this clause. But, equally of
course, it is not valid, and Government, when the clause was laid bafore the
Belcct Committee last year, never put it forward on such grounds. They
did not ‘propose, as the Hon'ble Mr. Meugens, I think, has pointed out,
that the directorate should entirely supersede the managing agents, which
is what, I fanoy, the Hon'ble Sir Ibrahim would like to see. But,
apart from this, the advantages of a board containing an independent
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majority are obvious. Such a board would protect a managing agent firm

. from any suspicion of unduly favouring the firm’s interests to the detriment
of the interests of the managed companies. Or,if a direotor interested in &
contract entered info on behalf of a company, discloses his interests as required
under clause 91 (a) of the Bill, the presence of independent directors may
often be of great value ; and in the case, which of course has to be contem-
lated, of a company getting into the hands of an untrustworthy agenoy, tho
independent directarate woufd afford them the means of asoartaminﬁl wi'xether
the powers of the agents are being used to their detriment. Another point
on which I am in agreement with the Hon’ble Member is in regard to the
oriticisms which hayve been levplled against this clause on the ground that
it would have been leasy of evasion. These criticisms have indicated that some
modifications mighf have been{necessary, but I agree with him that they do
not demonstrate that the dificplties of drafting a watertight olause would be
insuperable. I ha e not, as I have said, changed my views on these points,
but the whole question turns oh whether it is essential now and without any
further delay to make such an independent directorate compulsory by law,
especially in view ¢f the feeling to the contrary which is held in ocommercial
-oircles. The Hon'ble Memberholds that it is necessary. On the one hand,
he takes, as I havp already paid, a very gloomy view of the commerocial
morality of ma.nagug agents ps a olass. On the other hand, he despairs of
shareholders being éducated up to taking an interest in their concerns. He
considers that their apathy hasibeen established for all time by. the experience
of the working of the Compsny law since 1882, and he holds therefore that
the legislature should step in and compe] them, if they hold the ocontrolling
 power in the company, to appoint directors independent of the managing firms.
| Thiese are the points on which{ I think: tte Hon'ble Member has failed to
establish his case. I think thd further light which has been thrown on this
subjeot by the discussions in the curren{ year have indicated that there are
grounds for at|least;givink a fu trial to the operation of what may

ed: natural ogusesiheforq tlie State steps in. Every one will agree that

it ia far preferable,f if }i: b :iﬂlét such changes should come about without
thg interference:of:the législature}:if there is any prospect of their doing so;
and what ‘we have to consider! i whetheg there is any reasonable prospect of
such: a result. Importanf comimercial bodies on both sides of India have
urged the desirability Of inof: pressing the emactment of this clause. The
Houn’ble Member has hinted thht Government are agreeing to-drop it because
of ppposition from inou'l'ta—ﬁeél hinted is perhaps hardly the word—he went
a good deal further than that— & he supported his case with every argument
hejcéuld think: of,’ some serious’ and } some purely frivolous. As to the
latter, I will only say that.if the. Bengal Ohamber were really wooing me to
return to their bosom, they. took ajvery curious way of doingit last year. At
leabt if that was their real feeling,their ‘attitude towards me last r may .
best be described in {tho {words ofjthe text ‘ whom he loveth, he chasteneth’.
But to return: {o;the{morg serious arguments, the Hon’ble Member has been
trying to persuade Codngil:that;{he attitude of Government on this clause now
is solely. d_uo.,‘:t.(% thep_ppqéi[:@n Q % ‘Zﬂ' came from the Bengal Chamber. It
is quite true tha} its;omission Wasgmoved-in Select Committee by the Hon'ble
Mr. Monteath} i,\'hofraprgs'éntstﬁ Bengal Chamber of Commerce, but Couneil
/should also bear in ‘mind that ita’exclusion had been advocated by the Bombay
« Chamber of Commerce, by the Bombay Mill-owners’ Association, by the Madras
!Ohamber of Commeice and'by an'‘important section of a Chamber which failed
fsomehow to find any mention; atfall in the Hon'ble Member's speech, the
‘Hon'blé Member’s owi Chamber, the Indian Merchants’ Chamber of Bombay.

~ {When I happened to mention that séotion 'of his Chamber to him in Select Com-
. imittee, he ratheér unkindly dmposad:omoae who were in favour of excluding the !
. jolause, by saying that theyifvereifar;too muoh interested to give an unbiassed !
..;opinion.” Well, 1t is easy.for the Hon’blg Member to say that kind of thing, but |
" "Government cannot tfea,tj-mpi-qgent_ﬁ{;iomﬂfrom accredited commerciel bodies in ' ;
! ‘quite’so cavalier 'a fashion? *Nor ¥can! ‘they take up the- attitude which the
on’ble Mr. Pandit and the Hon’ble Mr, Achariar were inclined to take up in
their minute of dissent on’this Bill, that in view of the careful consideration
given to the Bill by the Committee of last year, no change of any substance
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should have been made in it ascompared with its shape when it issued from the
Committee of last year. I think Hon’ble Members are inclined to overlook
the circumstanous which hampered the examination of this clause last year.
I thoroughly appreciated, when I biought them forward, that they were
on a different footing to other oclauses in the Bill becauss they had not
been circulated. Ordinarily, as Hon'ble Members know, an important
Bill, or for a matter of that, auy Bill, is circulated through  Local
Governments to commercial bodies, to every body who has an interest in
it and to very many people who have no interest in it, in order that
we may get their full and detailed views upon it. In- this case I was fully
conscious that I was bringing forward proposals of great importance to Indian
. Commerce which had not been treated in that way, and when I moved to
set up the Select Committee, after explaining tho reasons why we could not
embody them in the original Bill, which I nee:l not recapitulate, I called special
attention to these clauses. I hopec that by so doing they would get a certain
amount of notice in the Press; that they would be seen and studied by com-
mercial peopls, partly in that way and partly through the reFresent.n.tives of the
Chambers of Commerce here; and that we should be able {o get a very full
expression of opinion on them bufore the Committce stage of the examination
of the Bill was completed ; however, those hopes were disappointed. The Com-
mittee of the Bengal Chamber of Qommerce oconsidered that they ocould not
express an opinion upon them without an examination extending over several
months, and, apparently, a sort of referendum to every Membor of the Oham-
ber ; and they accordingly expressed their inability either to brief their own
representative or to :fisouss the clauses with me while they were still in
Committee lnst year. At the time this seemed to me, shall 1 say, over-
meticulous on their part ; and even now, if the Hon’ble Mr. Monteath will
forgive my sayingso, I have soarcely achieved conviction that it was necessary ;
but at any m{el t was the view they took. At the same time we were
deprived of any assistance from the representative of the Bombay Chamber of
Commerce, who found himself unable to attend the meetings of the Committee.
Government therefore did not obtain the same degree of assistance which they
usually reoeive in such matters from the commercial community. If they had
received it, I think the question of this clause, and, of course, of the rest of the
Bill, could quite well have been disposed of last year, and the additional labour
involved in circulation, and in reconsideration by this year's Committee, would
have been avoided. But, though we may regret that this did not happen, that
does not discharge Government from its duty of listening to, and very carefully
weighing; the considerations which have.now been ﬁmt before them in support
of certain modifications in the Bill. What the Bengal Chamber have ‘now
advocated, is the postponement of the entire measure until the Companies Act
of last year should ﬁva been in force for some considerable time. That
view has not been supported in other quarters, and it is not one to which
Government could agree. But the position is different in regard
to this DEm-ti»:n.lla.r clause. As I have said, it is not merely n case of
being nsked to stay our hand from one quarter only, but the request
to leave it out has come from several important centres in India. It has
come from Oalcutta, Bombay and Madras—in Bombay from nore than one
section of the community ; not only from the British Chamber of Commerce,
but also from the Indian Mill-owners' Association and the Indian Merchants’
Chamber. Now, 8ir, the Hon'ble Member has urged that T.ocal Governments
have not agreed with the Chambers of Commerce in tho view they have put
forward on this question. I think we are only really concerned here with
the Local Governments in whose jurisdiction fall the important OCbambers.
It is very natural that the others should say ‘ this is a reasonable proposition’,
just as we feel that it is quite a reasonable propasition, and it is not for them to
go into the possible difficulties whicl mny occur in putting a clause of this
kind into operation. So I only deal here with ihe tS)lrincipatﬂ. Local Govern-
ments and in this case, really what it comes to, is the Local Governments of
Bengnl and Bombay.

* Now, the Hon'ble Member said that we are very fond of quoting Local
Governments when they are on our side, to onable us to refuse something which
‘Hon’ble Mombers opposite are pressing for; but that we are now overruling
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them in & matter in which they are on the same side as the Hon'ble Members
themselves. But I think this is a matter in which the QGovernment of
India cannot shclter itself behind tho Local Governments. The interests of
commerce in its larger nspect are in our charge, and this is & question
which is'only in & very minor degree governed by local coaditions. The
ultimate respousibility rests and must rest with .the Imperial Government
in choosing betwoen the views put forward by thé Local Governments and
by the Chambers of Commerce. We are after all in direot touch with the
Chambers of Commerce.” In the ordinary way, in the administration of the
Government of Indin, if any, person or body of persons in the provinces
wishes to bring any matter to the notice of Government, he or they have
to come up to6 the Inperinl Government through the Local Government.
In some matters Chambers of { Commerce do that too, but all the (}ninoipal
Chambers have the right of djrect access to the Governmentjof India; and
as Hon'ble Membets know, it is one of the duties of the Members in charge
of the Commercial 4nd Financial Departments, myself and my Hon'ble colleague
the Finance Member—when they are on tour—to meet the Chambers direot, to
" discuss matters with them, and to deal with them without any intermediary.
Poesibly, it mnay sometimes ocour that on these matters the Ohambers are more
free in putting their point of 'vi:aw—-it, is very natural that it should be so—direct
to the authorities who have ultimately to decide the matter, and gc into these
matters more fully ' with us than with the Local Government. I am notin a
position to say whether Loocal!Governments disouss these matters by word of
niouth as well as by correaptindence. It will be obvious to the Council that
the former method : is the onei by which we very often obtain a greater and
~ more intimate knofvleﬁlm of alquestion ; it is the method which I have followed
| in dealing with this Bill, and I take the fullest responsibility for so doing.
"Now, the point I to put fo the Council is this. I feel very strongly that
the requests of th Ohamblkrs_ canndt be so li hﬂﬁ:mhed aside as the
f’fﬂn'bla 8ir 1brahjm wohld wish us on the mere plea that they are interested
id biashed partids. It goeg a.great} deal deeper than that. And at this
partioular moment} Goybrnment { cannot but recognise that those who argue
that shareholders are bsoonn & “more falive to their own interests, have some
| reason on their side. There yasa good deal in Sir Fazulbhoy Currimbhoy’s
| remarks on this clause thx)_‘iﬁo'h do, not agree, but the Council will not
fail to have been impressed—and Bir Fazulbhoy is & commercial man of t
experience—with what Jie told ug'about the increased interest which sharehold-
ers take in the affairs companies in Bombay. Then, there is the Aot of
1013, which will dome'into force within a few weeks. That Act contains
improved provisions relating to accounts and the authentication of balance
sheet ; the greatly énlarged balance sheet which has now been prescribed ; the
powers conferred og Local Governments of appointing lnspeotors to investigate
|-the affairs of a "company (a provision special to the Indian law, which has not
béeu tested by ex 'eh'ge) ¥ tﬂe greatly improved audit :—all provisions leading
to a far greater| kigwledge'of the}' mandgement of a company than heretofore.
Apart too from|thp _ihlfqrg?miod fvailable only to shareholders there will be a
p

much larger ‘meas re ldf ubliéity and more criticism in the financial ard
comieroial Press,!whichl ‘perhapd has more effect on the generality of share-
holders than the contents :of a Company’s official reports. It cannot be gain-
, said that the Aot comes into force at a psychological moment, when people’s
i minds have been sﬁir;ec;' by the ! fecent financial and industrial failures. do
{ not say that the investor’s education will be completed all at once. I am so
v far in agreement with the;Hon'ble-Member that I am not over-sanguine about
i shareholders as  cld<d. jBut I gubmit 'that it does make a strong additional
¥ reason why we'sholild not refuse to listen to the mercantile opinion which
* asks’for the postponement{ of thisitlause. We do not after all lose much by
% delay.: ' If experience: shows that’shareholders still do not avail themgelves of |
«: their juudoubted powers, further !legislation on the lines of this clause is |
"always possible.” 7 S '
- “There is one more point: on ‘which I do not in the least agree with the
Hon'ble: Member, ‘hamely, that failing . the inclusion of this clause, the
value of the -Bill.iis. so impaired as he would have us believe. 'T'his has been

especially urged iu:cqnnection with the clauses relating to contracts, Now,

AT h e

"
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for the most important of those clauses is the last clause of the Bill, which deals
with contracts made by the agents of a company in which the company is an
urdisolosed principal, and which presoribes that the memorandum made at
the time of entering into the contract shall be filed in the office of the compan

and laid before the directors at the next directors’ recting.  The object of this
provision was to secure that managing agents at the timo of making such a
contract should decide definitely whether it was made on their own behalf or
on behalf of one or more managed companies, and should record a memoran-
dum as evidence of their decision. The attainment of this object is not preju-
diced by the omission of clause 830. The memorandum will still be filed,
and tho penalty for failure to comply with the requiremont remains. What
the Hon’ble Member really wishes is to go very much further than Govern-
ment ever contemplated. He would like not only to prescribe the independent
directorate which we originally had in mind, but also to lay down, as I
gathered from his speech, that the directors are to meet at short intervals so as
to be supervising the actions of the managing agonts at alinost every turn.
The main Eround he urged was this. He broughbt it forward in a very tenta-
tive way, but what he was hinting at was that mannging agents sometimes
are given, from the inside knowledge they obtain of the working of a com-
panies’ business, to gamble in the companies’ shares. Naturally, as managing
officers of the company, they have special knowledge of its affaira: they know
heforehand what the report of the company's working for the year is going to
be, and they are in a position to buy or sell shares accordingly. Now, I have
no knowledge whether this is really a common practice or not ; but whether
or'not the prastice is a common one, I do not see how tho institution of
independent directorates is going to stop it. You cannot prevent the
mannfing agents or the manager of a company from» having more inside
knowledge of the working of the company than the directors, and if the
manager or managers having a holding in the comtﬁa.ny use that know-
ledge to gamble in their shores, I must confess that I fail to see how
the directors gud directors are going to be especinlly in & position
to detect them, particularly in a ocountry where the hlank-transfer system
facilitates irregular dealings. The question of their deteotion will depend
on how far they can keep their share transactions recret, and that in the
long runm, if their transactions are on at all a large soale, will not be a very
easy matter. At any rate it does not seem to have much bearing on the
question we are discussing today, as to whether this clause is or is not to be
replaced in the Bill,

“The last point I want to urge on the Council is this. Managing agents
cannot have it both-ways. The whole trend of company ‘legislation is to
Elaoe greater responsibility upon the directorate. This Bill—not only the

ill we passed last year, but this Bill also--is going to increase that respon-
sibility, If the managing agents prefer to keep the dircctorate in their hands,
they will have to, shoulder fhe entire responsibility, and the onus will rest
on them if things go wrong. That will work in one of two directions. Either
they will themselves in their own interests, as the Hon'ble Mr. Meugens
suggested, prefer to have a directorats with a strong independent element
init; or they will perform their funotions with sorupulous regard to the
interests in their charge; and I think it is not unreasonable that we should
go so far "o meet the wishes of the commercial community in this country
as to wait , little longer, to see whether these causes are going to operate
in that v .y.

“ _hese, Sir, are the motives which hare swayed Government in deciding
to r ree to the present exclusion of this clause. They look on the question
8- postpoued until such time as will enable them to see whether, under the
Jew stimulus that has now been brought to bear upon them by the Act

assed last year and by the financial trials through which the cnuntry has

een passing, shareholders will show a greater tendency to exerciss their powers.
If they do not do so, it will always be open to Government to have recourse
to legislation on these or similar lines. Recam\ot aceept the amendment.”

The Hon'ble Mr. Pandit :-—“ 8ir, as one of the members of the Belect
Committee who dissented from the conclusionsarrived at by the majority of my
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colleagues, I feel it necessary, in supporting the amendment, to answer a few
points urged by the Hon'ble Mr. Olark. I did not think it necessary at the earlier
stage of the debate to offer any argumentin addition to what had been put
forward so completely and elaborateﬁy by the Hon'ble Bir Ibrahim Rahimtoola.
The Hon'ble Member in charge has spoken approvingly of many of the argu-
ments that were nddressed in pressing this amendment to the acceptance of this
Oouncil ; and it renders my task the easier, as I need not cover the whole
.ground which was covered in the speeches of the Hon'ble Sir Fazulbhoy and
some other speakers who opposed the amendment.
““ 8ir, the question really is this. We are attempting by this legislation to
rovide chacks against misuse of the power vested in the managing agents. It
is not relevant {0 ask whether the majority of the managing agents have
been managing|in their own interests to the detriment of those of the
shareholders. all legislation it is not for honest people that the legislation
is needed; butfit is for those who are likely to transgress the proprieties and
rectitude of conduct that we legislate. Our criminal law, for example, is not
needed for good citizens. ! Even if it be shewn that the great mejority of
Managing Agents have conducted themselves properly ; none the less, if we have
examples where mischief hds ocourred in the present state of this country
where the shareholders art not so much alive to their interests as in other
ocommercially and educationally more advanced countries, it beaomes necessary
for th:eg‘tate‘to protect their interests in as reasonable a manner as can be
expec ; _

P The provision which yas embodied in olausé 830 was only with “respect
to companies where the marnaging agents do not hold three-fourths of the capital
of the company. ' It was pr&nde%. and the amendment also provides, that where
the preponderance of the interest of the managing agents is so great as that, we
shall not ask for a.:majority of independent directors ; but where it is not so great,
it is absolutely - pecessary that e should be Erovision for independent
directors being in a majority on the Board. It has been urged by my Hon’ble

friends who have spQken st this amendment that there isabsolutel
fo reason why thg leﬁa oo v

lation should @eprive the shareholders of their right of
mﬁng whomsoever fthey {liked as directors ; and that would apply only to a
where the managing agents and other shareholders over whom they can
exeroise influence, aretin‘'a majority. ;: But there is no provision even where
they are not in!|a majority for securing the election of a majority of. intlelpen-
dent directors. The contention has been put forward that if the sharcholders
who are not members 0f tne firm of the mannﬁing agents, are in a majority,:
they can certainly exeroise their right and elect whomsoever they liked by a,
majority of votes.. In'the first place, I wish to draw the attention of the:
Oouncil to the fact that with regard to voting in the articles of assooiation of a |
company, there is, not| always .the provision which we have introduced in
the Companies Act, that if the articles do not provide otherwise every'
one shall have one vofe for the share he holds. Becondly, the Mn.nn.ging!
Agents although {they{ may not hold a majority of shares, yet because they are |
one body, can/always aot lwith'set purpose and they could always seoure their|
preponderance byza solid:yote at meetings where tne direotors are elected. With |
zard to the other shareholders! even 'though they may bein a majority, it is'
next to impossible} td get: every one of them to attend in person or by proxy
where this is permitted; and every one of them to take the same intelligent
interest as regards the company's affairs. It is in this way, F think, that even
where the Managing Agents do not hold a majority of shares, they have the’
spurious advantage, of securing a majority of direotors who are entirely in
oir hands. - This'cannot be to the interest of the investing public; nor, I
submit, can. it conduge’to the :greater development of the industries of |
the land. RN B4 R . -
'+« 8ir, with regard to the contention that myself and my Hon’ble friend -
Mr.:: Vijiaraghavachariar.a put} forward in the minute of dissent which we -
submitted, that we rhad':not. heard any new arguments in support of the
doletion - of this' clause’ 830 *which had not been urged before the Select
Oommittee -of , last year, the Hon'ble Mr OClark referring to it wged that
that Oommittee did not’ settle the question finally because the clause in
question bad not, been formally circulated to the various Local Govern-



THE INDIAN COMPANIES (AMENDMENT) BILL. 848
[17ma Marnch, 1914.] [ M. Pandit ; Mr. Clark ]

ments and the country f'Ban]l{. and that, consequently, the conclusions
of last year cannot be taken asthe point from which we should not depart
or in any way modify our position, unless new and fresh arguments are
brought forward in order to enable us to alter our views. ell, Bir, the
arguments that have been brought forward in theso various opinions as a result
of the formal circulation, as my Hon'ble friend the Mover has pointed out,
. have been almost all in favour of those clauses. The Chamnbers of Commerce

have in some causes opposed these clauses; but anybody who looks into the
manner in which these opinions have come from them, will feel considerable
doubt as to whether these opinions are independent or whether they are not
more or less engineered opinions I wish to speak with all consideration and
respect to those bodies; but I find from these opinions that some of the
Ohambers of Commerce who had already pronoun their opinions in favour
of this clause even afier the formal circulation subsequently modified themn,
after they had seen the opinions given by other hostile ahamhars of Oemmerce.
I would refer particularly to 513 Cocanada Chamber of Commerce in the
Madras Presidency which thus modified its opinion subsequently. Although
asked to express their opinions early in June some of them, e.g., the Madras
Obamber, deferred their replies until after Bombay and Bengal Ohambers had
settled their policy.

“ With regard to the Bombay Chamber of Commerce and the Mill-owners
Association it appears that the opinions expressed on their behalf have beén
from the pen of one and the same gentleman, who is the Secretary of both
these Associations; and the views of the latter are more or less echoes of the
opinion given by the Bombay Chamber of OCommerce. Other Chambers of
COommerce, however, the Punjab Ohamber of Commerce and thoss of Burma
and Upper India and several others huve been in favour of these oclauses. I
submit, therefore, Sir, that it cannot be contended that even commercial
opinion is all on one side and opposed to the provisions which are sought to be
introduced by the amendment.

“I fail to see why tlie provisions for directors such as are proposed by
this amendment should necessarily lead to the ruin of these various
concerns which are entrusted to the maoaging agents. I would ask m
Hon'ble friend 8ir Fazulbhoy Currimbhoy, who has spoken of the secrets whi
managing agents would not be willing to part with in favour of their indepen-
dent colleagues on the Board, whother, in concerns run by managing agents,
‘thero are not already on the Boards of Directors of the various companies
persons who do not belong to the firm of managing agents ; and if their exis-
tence on the Board of Direotors is not altogether incousistent with the keeping
of these secrets, then there is no reason why, if a ccinpulsory majority of inde-
pendent directors is provided, these secrets should leak out more quickly than
under the nt ciroumstances.

“The Hon’ble Member in charge of the Bill has pointed to the impor-
tant clauses with regard to the contract entered into by managing
agents which have been inserted in the' Bill as sufficiently protecting
members; but if the Directors are not independent, the value of thesc
olauses will be lost. The clause provides ithat the memorandum should
be placed before the next neeting of the directors. If the directors or a
majority of them are merely the kith and kin or members of the firm of
managing agents, there is absolutely no purpose served by placing the
memorandum before the directors. In fact tgem is nothing to prevent a
meeting of such Direotors not being held for almost a whole year or for any
period which the managing agents may deem fit—"

The Hon'ble Mr. Clark:—“The Hon’ble Member is wrong. The

memorandum is to be filed in the reference to the company as well as at the
meeting of directors. It is laid beforo the meeting when it is first filed ; that is

the imporfant matter.”
. The, Hon'ble Mr. Pandit :—" The clause to whioh I refer runs as
follows :—

91-D. (2) Every such manager or other agent shall forthwith deliver the memorandum
aforesaid to the company and such memorandum shall be filed in the office of the company and
laid before the directors at the next directors’ meeting.
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“ 8o that the filing of the dooument will be of no importence whatever.

The gist of the clause is that it should be placed at the next meeting of the
directors and sub-olause (3) provides that if within a reasonable time the
directors refuse td accept it.”

The Hon'ble Mr. Clark:—I am sorry to interrupt the Hon’ble
Member ; but the' clause makes no such provision. Olause 91 (d) (3) runs as
follows :—

If any such manager or other sgcnt shall make defaolt in complying with the reqmre-
ments of this section—
(a) the'contract :ihnll at the option of the company, be void .3 against the com-
‘lpany ; and !
{é} su m{nnnﬂ' or| other agent shall be liable to a fine not exceeding two
undred ru
“ Tha.tls tosdy if he ddes not flle it, then he is liable to fine; not if the
directora do not accept the ?ontract The Hon'ble Member has misread the
ohm "

|
. The Hon’hle Mr. Pa.nd.it :—* T accept the correction. I had for the
moment not read Lthe olause {through. But all the same, my point remains
that it has to be placed befare the next meeting of the directors and that is
intended as a check upon the;action of the managing agents. That check will
be absolutely non-éxistent 1f ere is no provision for a majority of independent
directors.

“ Now, with regard to thp mischief in some cases of managing agents being
able to work ‘conoerns, especially when they are managing agents of severa
concerns, so that t| lwy might ruin one compsany and at its expense make the
fortune of anothér company in ordef that their speculations might bo carried
on suooanfu]l I bmit thay the opinjons whioh we have received throw -a

larid 11 progeedings of soms of them. I would not include the great
r.ﬁa]onty o tham n th'&t ca The extent of the mischief is clear from
o.opinjons sent by the B.egl‘n TALS of Joint Btock Qompanies in various provin-
particularly; {Bomba a. ; , and has led several business men of

de a‘xﬁeribﬁde'i d{ 1 Jotherlassociations, such as the Bhatia Mitra
dal, Bombay| Prégidéncy ! Trades| Association, Bengal Mahajan Sabha,
Nusserwanji of M . B. D. Patel of Baluchistan and other com-

. in-r
g:roml gentlemen to \v ppmfpd at ntion to the evil of the system by giving
norete mntanoas,
1 “Itis nenessa.r hat th pmv';.nons should be enacted. The Hon’ble

einber in charge'l :Bill 'suid—*I'do not see how by having independent

directors there can be any less ohance of such speculatmu in the interests of
n}aqaglng agents tQ the’ T]udlcq] of shareholders’. I submit that if there were

a;number of indep end nt directors the would insist on meeting frequently
apd: would certsmly coge to kndw how the affairs of the company were going
andiif proﬂta.bla the wi uld also nnturally liko to have a share inthe speoula-

t]ons by, pufchas or gtock and in that way when there is a
tltum bel'.w nsth du‘ or3 surely the secret manner in which the
investing I.m ':s u ,afmo,a.n fall in value brought about by agents
ould not mbei- of directors, and in particular if thoy :
a.ra trymg to ares,¢he public would certainly be put upon their
rd, and that wou lead the to inquire into the drift of the transactions,

submit tl:uat 1nd1reotly Qhero will thus be a certain security to the investing
ublic -

p! ?1}‘ The Hon bleer 4 Monte&th haa spoken against this amendment. In
the speech which' the dehvsrcd at the ‘Annual Meeting of the Bengal Chamber
he chn.llan the worlda»to pognt to a{xy business man, not being a figure head

i dfréi':tor ng I}J)lported*auch a rovlslon as is embodied in clause 330, :

| d“(I‘he Hon’ Mover, of this\amendment is himself, I believe, a business

man :He is a du'eoﬁor of &savera_l comimerclal concerns in Bombay, and this .

f amendment at-any ‘rate'does

nol come from a person entirely unconnected with

S ETIRE N T EL

! business ’aud ignomnt?of‘ bisinesd methods. Sir, I wish to appeal ‘to the *

" Hon'ble Member in t.harge in connection with this amendment. A great deal
- of importance has been attached by all the Local Governments, all the Regis-
t:mre of Joint Stook Compames and the various other bodies and persons ﬁnat
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have been consulted as to the necessity of a provision such as is embodied in
clause 830. The only bodies that are opposed to it, mainly composed of Euro-
pean firms, may be considered as having vested interests with which as was
already anticipated they arc naturally reluctant to part to the smallest extent.
'We had, of course, unother section which was for the protection of shareholders
— that clause 77 to which the Hon'ble Mover referred—dropped in Council b
the Hon’ble Mr. Olark last year. The original clause 83A was negatived this
mor:ing, and now clause 830 also runs the risk of shar ng the rame fate.
This small Bill which was considcred of the greatest importance by tho Hon'ble
Member consited of five clauses. One of them had already had its fate senled
by not making it applicable to existing companies, aud this clause 880 is also
" threatened wigh totnf rejeotion. The country at large laving expressed an
unequivocal opinion on this question will rather be inclined to suppose ti-at we
have been in a huiry to overtake the Indian Oompanies Act of 1918, which is to
come into force on 1st April, 1914, and because we wish to make these clauses
also come into operation fiom the same date, the country will suspeot that
the Legislative Council felt as if it must throw its turnpikes open to let this
mutilated Bill run its race with the Aot of 1918. And perhaps if we are
not very careful in giving our verdict upon this amendment in a proper
spirit, the words of the poet,—
¢ Away went hat and wig.
‘ He little dreamt when Eu set out of running such a rig.’
might be applied to, and will not redound to the credit either of the Govern-
ment or thia Council.

“I support the motion.”

The Hon'ble Mr. Vijiaraghavachariax :—“8ir, I have a few
remarks to make., I rise to uupgort. the amendment moved so ably by the
Hon'ble Sir Ibrahim Rahimtoola. It strikes me that the question can be
discussed independent of any reference to what has been done by the Beleot
Oommittes last year or the Bo[yeot Committee this year. Thz}uestion is whether
persons lmv’ix:i a personal interest in contracts and other affairs of & company,
other than as shareholders, should be allowed.to be in the majority on the
board of directors. As regards this point, the simple question is this, whether
the majority of direotors, whenever questions arise in which they have a personal
interest, should be called upon to decide as a majority both for themselves as
managing agents and also for the shareholders. It seems to me that the
%uestlon admits of one and only answer. It bas been settled long ago in

ngland that it is undesirable to have persons as directors who have such
conflioting interests. I shall just quote one or two passages of h.l;Fh authority
on the point. James (L. J.) in Smith vs. Anderson says: *The director never
enters into a contraot for himself but for his principal, the company’. He is
"thus a sort of trustee. .

“Lord Cramworth in the case of Aberdeen Railway Company says—

The directors bave duties to discharge which are of a fiduciary character towards their
rincipal, the company, and it is a rule of universal application that no one having such duties
discharge shall be allowed to enter into engagements in which he hus or can have a pereonal
interest conflicting or which possibly may conHlict with the interests of those whom he is bound
to protect.

* All that the amendment asks for is to embody this ancient and well-
recognised principle in the new Act. Much allusion is made to the English
law on the subject. We must remember that in this count enfargrine by
way of joint stock is’' in a state of infancy. It is borrowed from England
where, I believe, more than in any other country, it was developed and per-
feoted, as also in America since. Therefore shareholders in India need specinl
protection both on their own account and in view of the development of future
enterprise of this kind. Its opponents, Sir Fazulbhoy Currimbhoy and also
Mr. Sita Nath Roy, both admit that the vast majority of shareholders are
ignorant and therefore they say they should not have a predominant voice. It
seems to me, taking that adinission as a basis, that that is why Government
should speoially B‘su-ol:tecf; them and give a lessor voice to the nanaging agents
who are admittedly more capable. I cannot understand how, being scattered
all over the country and having very littlo knowledge about joint stook
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enterpma, these peopla can effectively take care of themselves. Itis conceded
{ some speakers who do not agree with the Hon’ble Mover that such a state
things should, if possible, be remedied by the law.” But at the éame time
they ask for pos{ponement ;of the question till more expericnce is gained,
why they do not aat.:sfaotorlly explain. I do not wish to make much of the
apparently inconsistent attitude of Government, but both sides have mude free
use of what had béen done by the Seleot Committee before and by the Select
Oommittes now. [ very respectfully submit that wherever, whether in Council
or in Belect Committee, tl.ara is a majority of officials, too much importance
should not be attached to the decision of the majority. But in this particular
case, if any-impojtance is tg be attached at all to such decisions, it has to be
attached quite the other way. In the last Seleoct Committee there was a
remarkable speech! made on e side of the official majority in support of
the minority—"" -

. 'The Hon’ble Sir '‘Ali Imam :—* Irise to a point of order, Bir. I
claim that the pro igs of | the Belect Oommittee are confidential and the
Hon’ble Member,irememberipg that, will not, perhaps, care to divulge to the
Oouncil here anything that happened in that Oommttee, save and except that
which appears in the Select Committee’s Report.”

. The Hon'b!,e Mr szia.ra.gha.vaohana.r :—* 8ir, I would call
attention to a portion of the speech ,of the Hon'ble Member in charge. As
Sfm the voting in the Be t Committee, the Hon'ble Member in cha

uded to.two votes. The Hon'ble Member in charge said tha.tthe Hon'ble
Mxt'edPnnth and the Hon'ble Mr. Achariar are the only two persons who
'0 ”n .

Ima.ni —* May I rise to a point of order?
mmitted. 18 it the Hon'bla Member's claim that
mmi that wrong should be perpetuated P
H mﬂ what the Hon’ble Member self is
3 p ned before. "

8 ppoamga.wmh has been
b uausounewrpn has |

Tki nf
'dmng I:?olnotrqme \
'The Hon'Blé fhe |V Ppmdent :— The Hon'ble Member
shoyld.not refer to/the proceedings f a; Beleot Commlttee, which have not been
p'l}b ished. Idid pot lmow at: t. e hma whether the proceedings had been
'pu‘b ished or not "o

lTlu'a Hon ‘l . Vi _]eiara. havachariar :—“1 quite accept
that! ruling, excep ‘th&'t' I was! defending myself, and I would only ask that
Hon’ble embers in. Ogpioil shall attach no importance to the fact urged on
the ‘other side' that’ those who'dissented from the view of the majority of the
Seleot Commitfee ard very.few, hecause,. if we are not allowed to explain it now,
is'it] fau- to refel tofthe gact that }wo o] three dissented ? We'all do not know
whaﬂ: g:hcra 1('.1 may. be thai: qovaral others spoke on our side. Therefore,
it}is’ bxtremel E& o' s £0. s.llude to‘ the fact that only two or three members

' the Belect” mmlttee hzve dluented from the view. In fact, we should not
allude to it &t'all ni any, way. %

“ 'Ihan there is another aspect of the case. The Hon'ble Member in charge

- said ‘that in conseqdence of the bpinions received by the Government of India
. subsequent to 't.lle‘Beport of the first Seleot Committee he had to change his
- attitude, but in' quotmg those opmlons just now, he has not referred to the
i opinions 'of. the Blmttm commumty of Bombay, who are a highly enterprising
{ mercantile commumt " They say'such a provision as this, which has been
i deleted by the Salect. ommlttee.ﬂs essentially necessary and they give instances
§ whicli ;are , a..complete,.ansyer, £o; the Hon’ble Sir Fazulbhoy Currimbhoy's
{ ch.a.llen e tha.t no instances have been found that, owing to the company being
manage y:'managing agents, "there’ have been failures. They give five
instances of such . failures which this community attribute to management by
managing ngents b3 Than we have also the statement of the Registrar of Joint
Stock Companies’ of Madras that certain companies and a bank in tho
Tinnevelly District owcd their failures to mismanagement by managing agents.

T B AL
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Tn these ciroumstances it is not fair to say that we know no instances showing
failure on account of management by managing agents.

“ Another phase of the question arises when the Hon'ble Member in
charge said that as regards the opinions of the I.ocal Governments on this im-
ortant question, the governmcnt of India could not accept them because of the
act that this is & commercial matter and therefore the full responsibility must
exclusively belong to the Government of India. Let us accept that position
for a moment; but I should also like to allude to some important statements
made by the Government of India itself, which are quite germane to the
uestion. In the memorable Despatch of the Government of India, dated
ugust, 1911, the following passage appears :—

-, Poblic_opinion in Calentts is by no means always the same as that in places elsewhere
in Indis and 1t is undesirable thut the Government of India should be subject exclusively to
its influence.

“Then it says the Government of India would be in a better position in
Delhi to deal impartially with the railway 'and commercial interests of the
whole of India. Now the Secretary of Btate in dealing with this question also
alludes to this special passage. He says:—

I am not dinluued to attach serious importance to the removal of the Department of
(Commerce and lndortry from n bosy centre like Culcutta, for any official disadvantage due
to this cause should be counterbulunced by the gain of the wider outlook upon the commercial
activities of Indis as & whole.

“ I respectfully submit that the present attitude of Government is not
quite loyal to these two pronouncements. Whatever may be said about infor-
mation from various places, the fact remains (I am sorry to have to say it) that
this provision was deleted in Belect Committes, I believe, at the ipstance of
the gal Chamber of Commerce. Now, people are entitled to hold the view
that the influence, I should say almost the fascination, of the Bengal Obamber
of Commerce continues no matter where the Government of India is,
although it has escaped now these two years from its influence at Oaloutta.

“ When we allude to the attitude of the Government of India or the
Hon’ble Member in charge during the last year when the measure was being
considered both in the Council and the Select Committee, we do not mean to
charge him with wilful inconsistency, but what we do mean is that the experi-
ence of ?revioua years and the opinions collected and recorded induced Gov-
ernment to accept the position. which we now invite  Government to aocegt
again or rather to retain. Now it is not stated on the other side that they made
a mistake in taking up that original attitude. The position assumed now is
that subsequent inquiries made the altered attitude necessary. What are the
subsequent in%uti‘ries ? And in the subsequent inquiries is there not a conflict
of opinions ? erefore a case must be made out, notby us, but by those who,
having once rightly assumed a partioular attitude, wish to retrace their steps
and assume a contrary position. I respectfully submit it is for them to show
that they are entitled to this attitude and it is for them to refute our arguments
and not for us to make out a case. I trust, Sir, you will excuse me if I relate
8 little story by way of illustrating the present position of Government. I res-

tfully submit that the Government, or at all events some of the responsible

embers, still continue under the fascination of the Bengal Chamber of Com-
merce exclusively. A traveller’s story runs as follows :—

A soake chased a squirrel. The squirrel escaped and went high up and joined a host of
other equirrels in a banyan tree. The snake, not able to climb the tree and follow the squirrel,
posted itself at the bottom of the tree and continued ever to turn its head in the direction of
the squirrel which it bad chased, and wherever it went the snake twas directing its eyes bard
at the squirrel.  That squirrel, unlike the other squirrels about it in the tres, turned to see
what was the game of the snake, and the squirrel 8o often saw the snake and the snake so
oftén saw the squirrel that, after a good deal of screaming, the squirrel eventually descended
and allowed itself to be swallowed by the snake. Thus the squirrel was destroyed by the
fascipation of the snake.

"And if (the Hon’ble Member in charge will for%in me, I will only say

- here that, .no matter if Government has escaped the influence of Oaloutta
these two years, yot I am very sorry to say, it has always been thinking
of the Bengal Chamber of Commerce in the sense that the squirrel was think-
ing of the snake, and it was captured Ly the Bengal Chamber of Commerce
‘on the principle of fascination. ~ And hence we are where we are.”
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The Hon'ble Sir Ibrahim Rahimtoola :—* Bir, after the able’

speech which my Hon'ble friend Mr. Achariar has delwered my task in replying
to the debate is 5::& Iy gllﬂ I think, however, that the question at 1ssue
ill

is 80 important rmitted to detain the Oouncil for a few minutes
in dealing with the several ob]achons that have been raised.

“ As regards the objections raised by my friend the Hon'ble Bir Fazulbhoy
Currimbhoy, I deésire to point out that he gave certain statistics, and percent-
ages, without supplying us with actual statements of facts. If those statements
thad been before us we would have been able to judge how far we might be
gu:ded in drawing conclusions from the information he mentioned in his

ch. A grea‘; eal has bpen said as re rda the honesty of managing agents.

do not think anybody hasjraised the slig! uestion as re rds the honesty
‘of managing agents as a class, but I ca.nnot h p asking, if they are so 11onest
why do they object to a majority of independent directors ? Burely, as the
Hon'ble Membér-said befdre, and I am thankful to him for having said it

aguin to-day, if they are honest, it would really be to their intérests to have :
independent directors s0 that they may not be open to that suspicion and °
‘criticism which} . under present circumstances, they are certainly opento. I .

feel that representatives 'of managing agents ought to welcome an innovation

like this in orﬂei to satisfy the aharaholfe whose money they want for the

g.uposus of joint stook entg:prise. that theu- re resuntatwes ate in a position
exercise some control .over the management og the concerns,

“ As regards the bogey, of disclosure of trade secrets, I really do not know
.what is meant by it. I [know in Bombay. every company in which my
.Hon'ble friend Sir Fazulbhoy is interested, as a member o{ the managing
,agents’ firm, has'got & mindrity of mdependent directors. If they have been

lﬁe to find & minority of ojitside direotors without the dn. of disclosure
. of trade secrets, 1 cannot why there is sucha grave dlﬁ ? in finding one
e

,or two more me:? of the lities and confldence to provide a ma]onty of
+ independent 'and tg:a to ensure their own interests. I do not
know whether ¢ :th lIcL‘bl Mr. Meugen’s speech as opposed to my
amendment or a8 in favour jof it. . Hon'ble Member said he was not in
favour of my amen: ; put? hiis-bonoluding observations, as I understand

 them, were in favour]af providing an independent Board of Directors. Dealing
1mt.h managing| agents, I {haje, ta];en him down to say that the course I am
; advocating is ¢ for th ir own inferest'and for the proteotion of shareholders’. I
}take it therefore that{tho th Lie himbelf feels that it is desirable to secure in-
dependence in the Board of ctors,’ he is §omg to vote against my amendment.
‘I o not wish under the circumstances to deal with his speech any further.

favour of the del tionjof this clause. ; I had hoped that the Hon'ble

i who was wholl{;: favour of this olause last year, and tit this year, had '

;asam changed

amandmeni; 1B:3i;tais'm¥oma£ortuna to find that on” the present occasion he
erin

mmd in YIB‘L of the reasons which had advanced in my

his opinions of last year would support my " °

| best men are nvu]nb leJthey cduld not elec them.’ y, I thought the real
- difficulty was that’you could not get'best men ; but 1f you fmve a supply of best
.men; I do not ses what difficulty there can be in getting them elected under
“the law as it sta.nds at pfeaenti :

i. . “Then, Bir, danhng with the Hon’ble Member in charge, I cannot hel

: dra.wm tef«:u.nted P!:fenhon to the fact that he ignored the main position w]:uoﬁ

in moving my} amendment. I asked him twhether it was a faot, ! lor

‘whe er it ,was not, that the managmg agenta were the officers of the company,
iand that the eontrol of'independent directors was necessary over them as such
«'officers. If.that wu notiso, why {8 it that he is asking the Council to passa law

4 mskmg it o to have di.rectors ? What is the raison d'étre to provide vl
ah};ﬁn be irectors and ‘at the same time to leave it to managing agents

Ithat thers
.to constitute the entire Board ? . The deletion of this clause does not merely
"mean that there shall not be a majority of independent directors, but that the
- entire Board may consmt of pa.rtnera of the managing agent’'s firm. There is

“ Well, Bu-, haud the Hon'ble Mr. Monteath say that he is stroﬁgly in |

his recert convictions. There was one thing which °
hesa.i“dm péecti an whmEI waa unable to follow He said that ‘when °
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no prohibition against it. The law merely lays down that there shall be
two direotors, but provides no bar to the members of the managing agents'
firm being such directors. It obviously follows therefore that under the law
a8 we are going to Ea:a it, the entire board may consist of members of the
managing agents’ firm. If that is conceded, and it must be conceded, then
I should like to ask, why do Government propose to make il compulsory to
have direotors at all ? "’

The Hon'ble Mr. Clarke :—“I will explain the point now or
afterwards, as my Hon’ble friend wishes. Managing agents are in the same
ition as managers; that is perfectly clear. 1f, t]?:refore, there are no
reotors, by the law which we passed last year, they will be for the purposes of
the law directors, but they will not be advertiscd as such. Under the provi-
sions of this Bill, in the caso of new companies, if the managing agents’ firm
have got their own partners appointed as the sole directors, that fact is at once
published. They will have to state that the directors of a company are so and
s0. But for this'alteration in the law, the fact would nevor advertised at
all. That is the whole point. I am sorry that I did not deal with it before.”

The Hon'ble Sir Ibrahim Rahimtoola:—“I am much
obliged for the explanation given, hut my question stands, viz., what benefit
does he expeot to seoure to the shareholders by this publication? If you
require three distinot entities in joint-stock concerns, (1) the shareholders, (2)
the Board of directors, and (8) the managing n,?ents. then you ought to have all
these distinct. Why should you permit by law that the managing agents
and the directors could be one and the same? What is then the benefit the
shareholders are expected to derive by calling members of the managing

nts’ firm their representatives on the Board of directors. It appears to me
t when you provide that there shall be directors, it necessdrily follows that
they should be independent of the managing agents.

“Then, Bir, in danling with the opinions which I cited, the Hon'ble
Member raised the question about the Indian Merchants’ Ohamber. I
deliberately omitted reference to it because the summary whioh I
have prepared shews the names of trading and commercial associations which
ore in favour of this clause, and the names of those bodies which are against it.
.The Indian Merchants’ Chamber is neither for nor against and itsa name does
not therefore find a place in my swummary. The Indian Chamber state in
their report that they are not unanimous on the point ; that one set of opinion
isin favour of retention ; while the other is against it. Iu a summary which
was merely dealing with commercial opinion in favour and against, I naturally
could not include them. As I told the Belcot Committee, the division at the
meeting of the Chamber which I attended was 4 for and 4 against. I am
dealing here with the Indian Merchants’ Chamber.”

The Hon'ble Sir Ali Imam :—* You said the Select Committee.'

The Hon'ble Sir Ibrahim Rahimtoola :—*I, of course, meant
‘the Indian Chamber. As the Committee of that Chamber was equally divided,
you oould not take their opinion into conaideration ; there were four votes for
and four votes against. fdo not wish to go any further into that matter,
because I feel that when an Association is equally divided, it cannot be con-
sidered as either for or against.

“ It is contended that the shareholders will now obtain a balance sheet
with much more information, and that the accounts will be better audited.
Perfectly true; but as I have pointed out in my dissenting minute, you will
have to ochange the nature of the shareholders as a class before you can expect
them to exercise that potent voice in the election of direotors which wun-
questionably vests in them. I cannot help repeating that if it is admitted
by the ;Hon'’ble Member that it is a very desirable thing to have these
independent :directorates, then why does be not pass the necessary legisla-
tion now instead of waiting for some ycars to come ? I should like to invite
the attention of this Council to the Statement of Objects and Reasons in
which it is distinctly stated as follows :—

The object of this Bill is to supplement the Indian Coinpanies Act, 19183, iu respeot of certain
niatters relating to the internal management of Companies. This supplemental legislation was

=
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considered desirable by the Select Committee of the latter Bill in view of the rystem to a large
extent peculiar to India by which some Companics are managed by firms of managing agents
.whose relationship to the Companies they managwis d.fferent from that of a director to bis
Company in England ., . . . The provisions of this Bill are designed to secure, firstly, thut
every Comf“f should have directors, secondly, that the majority of the uireclors of every
Company shall bs independent or the managing agents, exception being made in the case of
private companies and of Companies in whicﬁ the munaging agents themselves hold a predo-
minant voting power, .
“ It will be observed that one of the principal objects for which the present
legislation was undertaken was the provision of independent boards of direc-
tors. The Bill wént to the ,country on the strength of that Statement of
Objects and Reaspns. As I have already pointed out all the Local Govern-
ments and Admigistrations and an overwhelming body of commercial opinion
are in favour of |passing these five clauses together and nmow, Why isit
then that a clausg which thei Belect Oommittee unanimously recommended - last
ear and still adiit to be'desirable is going to be postponed and not passed
into lawnow? | . !

* There is oge thing mcire which I must point cut. Under Table A which
is attached to the Oompanies Aoct, it is provided by section 17 that—

(1) Thers may, in the cass of s Company limited by shares, and there shall, in the case
of a Company limited by guarantee or unlimited, be registered with the memo-
randum, articles of association signed by the subscribers to the memorandum and
presoribing regulations for the Company.

(2) Articles of association r!u; adopt all or any o the regulations contained in Tuble
A in q. first achedyle.

“ Under thisiand the following seotion of the Act a joint-stock Company is
authorised to adopt any one pf the regulations provided in Table A. Table A
contains one clause, viz., number 95—to which I should like particularly to
invite the attentin of the Oduncil in reply to the point made by the Hon’ble
Member. It will be open ngw to any joint-stock Company to have in their
articles the following dlause,lviz (Clatise 95 of Table 4):—

] The,Company i ] meeting may declare dividends 2ué no dividends shall exceed
ih amowné recomm y ed 8} the Directors.

i “The lawlays down that the directors can bave by the articles the
absolute power of dofermining tho pmount of dividends payable to share-
holders, and leaves no authority to the shareholders, however large their
majérity may be, to} vary' the amount which the direotors may choose to,
recommend. If-I understand|the clause correctly—and I think: my reading.
of ,the law is cojrect—does the Oouncil realize what they are doirg by the,
deletion of this clause kand ‘the] omission of independent directors? You are,
handing over the shareholders, even when they are in a majority, to the tender,
mercy of the managing agents, who will be either the sole directors or in &
majority on the Board..The nianaging agents as directors can withhold or
can give the smallest pessible dividend they like, and the shareholders will have,

nof remedy | :Cad  thére! be a}stronger argument in favour of requiring an!
'ind_ependeibf'b:oa:d of 'dl.’_r't;ctom?l:{ . §e Feanng
{~ ;'Buﬁ'tll'xqre'i‘ H@%pﬂen;' 'pl‘:int;i' which to my mind is even stronger, and,
t is’ tha" poinf *referted to¥liy the Hon'ble Member in his. remarks in
introducing the Bill.’ It refers’to clause 91D, Ile also said today. in answer to
my Hon'ble friend Mr.  Pandit, that an independent board of directois is not
necessary so (far,as the;operation of section 91D was concerned. Iow,
-important this provision;is may be judged from a brief extract which I will,
quote from the ;Hp '.bll? Meinber’s speech of last year : , _ “:
: 'y As things stand at ‘present it is ‘open tos firm of Managing Agents to deal in the|
market in some commoditwjin} which'{their clients are also interested, and to treat the
transaction subsequently, sccording to!its success or failure, either as their own or as made on’-
behalf of sompe:%u‘sfnesl Wwhich ‘they 'manage. Itis open to them, for instance, to buy cotton"
or jyte on & given day,’dnd:if thd: pricatirises, to resell to their own profit, or if it falls]
to transfer it o somej mill<they manage ‘at the price at which they booght. I do not |a.yl]
that thede things are often'done, but no one familiar with business in India will deny tha
they do ocenr, and e\_'érjy one I think will agree as to the desirabilty of muking their occurrence
as difficult as possible’” ' . | ¥ :

“8ection 91D, I ﬁﬁdersta.nd, is provided to meet thiscontingency. Now let
us examine what will be its actual iagect ? If you pass the clauses asoriginally

{
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framed—all five—then it will to some extent be effective ; but 'i.f you delete
section 830, this cluuse will hardly be operative af all in the matter of carrying
out the intention which the Hon'ble Member put in suoh excellent words.
Bection 91D reads as follows :—
. “Every Manager or other .-\F»nt. of a Company other than a private Company who enters
into & contract for or on behalf of the Company in which cuntract the Company is an undis-
closed principal shall, at tho time of entering into the contract, make s memorandum in
::i‘tl.ing of the terms of the contract, and specify therein the person with whom it has been
o
 Every such Manager or other Agent shall forthwith deliver the memoradum saforesaid
to the Company, and such memorandum shall be filed in the office of the Company and laid
before the Directors at the next Directors’ weeting.

““The safeguards against this evil which the Bill provides are three, as the
Hon'’ble Member rightﬁﬂ; pointed out. The flrst is that such transactions
shall be noted in & memorandum ; secondly, that such memorauda shall
be kept in the possession of the Company, and thirdly, that they shall be
placed before the next mceting of the Board of Directors. Now, as I
stated in my opening remarks, I do not wish to cast reflections on any-
body, but the interests of a Company require to be safeguarded, and I will
therefore assume a case of that %ng in order to show how easy it is, by the
.delétion of olause 830, to %et round olause 91D, and the safeguards which wa
are now providing by this olause can become absolutely valuelessin regard to
those firms of Managing Agents who desire to make them wholly inoperative,
It is &Jarfectl‘y true that a memorandum will have to be written and
then filed with the Company. The Managing Agents are in sole charge of
the Company and all its books, vouchers, safes, eto. Each Managing Agent
will have, of course, to note such a transaction on a pieco of paper. Supposing
that he is afterwards inolined to be dishonest and wants to pocket the prnSu on
- the sale or purchase of large quantities of ocotton or jute on the lineg of the
Hon'ble Member’s remarks, the mere fact that he has noted the details of the
transaotion on 8 piece of paper—call it a momorandum if you like—and heas
handed it over to the Company, that is, to himself, on bebalf of the Company,
can in no way prevent him from oalling the transaction his own ufterwardz.
The third safe, will be equally inoperative. Under the law as recommended
by the Beleot Oommittee, there need be no Board meeting for many months——
sometimes for & whole year ; during whioh time, if the Managing Agent so desires
he can suppress or destroy the memorandum or substitute another for it, and
all this oan be done without anybody knowing anything about it. If there was
an independent Board of Directors, there would be at least one mesting & month
and the memorandum would have to be placed before it. When once this
memorandum is placed before the Directors and noted on the minutes, then
the risk of variation or suppression would be reduced to a minimum.
“ Under the existing law section 91D can become absolutely inoperative
if Managing Agents are inclined to appropriate the fullest benefit of such

transactions.”

The Hon'ble Mr. Clark :—" No Directorate, independent or other-
wise, can gossibly prevent Managin, Aqents from committing forgery, if the
choose to do so, and that is what the Hon'ble Member appears to contemplate.’

The Hon’ble Sir Ibrahim Rahimtoola:—“No. It is not a
uestion of forgery at all. It is o question of suppressing the memorandum.
hat is the object of putting this memorandum before the Directors if they
can be prevented from meeting oftener than once a year? I am pointing out
what will be the effeot of this legislation by the deletion of clause 830, and
am perfectly in order, I think, in pointing out that the sufeguards which are
intended ,to be provided will prove quite ineffective in carrying out the object
which the Hon'l:)le Member has at heart, and in which we are absolutely with
him. : The effect of the deletion of a clause in this wai operates in other direc-
" tions in ‘a markedly serious manner. The omission of clause 77 last year and
of clause 83Cmow, put together, will retard the progress which the present com-
pany legislation is intended to make, and I appeal to the Hon'ble Member once
again to consider whether it is right, in the circumstances which I have taken
some time to explain to this Council, to pass the amending law without section
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880 T earnestly, trust thnt looking to the interests of the sha.reholdere. as also
to the intorests of the _managing agents themselves as they will be free from

distrust and suspicion, it will- be reooglfmed .that it is essential and necessary
that olause 83C should stand part of the Bill.”

The motion was put and the Council divided as follows :—

Ayu—? Noes.—dd.
The Hon’ble Mr. Vijisraghavachariar. His Excellency the Commander-in-Chiof
” Khan ;JBnrl:Edur Mir Asad Ali The Hon'ble gll‘ Robert Carlyle.
Khin. ”» Sir Ali Imam.
” Sir Ibrahim Rahimtoola. ”" Mr. Clark.
” Malik Umar Hyat Khan. » 8ir Reginald Craddook.
T Raja Jpi . » 8ir William Meyer.
o Rao lisbadur V. R.|Pandit. w  Mr Hoiley.
Pandit, M. M. Malari ”» r. Meugens.
™ » Mr. Mongt::th.
» Mr. Cobb.
» Mr. Wood.

- ) " Mr. Brunyate.
; » . Mr. Wheeler.
» %&h gnthovm;..
i » L. .
. ” Mr. Pm.
» Bir E. D. M
‘Major-General Birdwood.

»n
% Sucgeon Genersl Sir C. P, Luki
» urgeon- ral ::C is.

.. » Mr, Russell.
oL » Mr. Maxwell
Lo » Major Robertson.

: » Mcr. Kenrick.

¢ . " Mr. Kesteven.

» Bir W'llmn Vincent.

3 1 f . » Mr. Wwn
o Co i ~  SirF Onmmbhoy Tbrahim,
o 1 } i ”» Mr. Donald

! ! , Maharuja B-:nn;lt Binha.

; i » Mubaraja M, C. Nandi

: * » Raja Abu Jafar.

! » .- Mr. Walsh.
Lo » Mabarsj-KEamar of Tikari.
o ” Mr. Arthur.

1. »  RaiSitanath Ray Bahadur.

| ”» jor lirooke Blakeway.

: 2 ar Daljit Bingh.

. " e Died
: » Mr. Laurie.
” 8ir G. M. Chitnavis.

” Mr Muung Mye.
| i T]:a moﬁon \m iu gly negahved. . :
The Hoﬁ'ble Hr Olnrk ‘moved t.hat the Bill as amended be

; paased '
A j The motion 1wau put and* agreod to. ':

- The Oounml nd]om'ned to Wednssday. the 18th March, 1914.

. . W. H. VINOENT,
A Secretary to the Government of India, T e
A Legislatipe .Dcpartsmf.

- w s AN A NIRRT L -

v Tka 26th: xmin 1914 T
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APPENDIX A.

(Laid on the table by the Hon'ble Sir William Meyer, vide page 807 ante.)

Statement regarding vevision of the '(J)-Iﬂiinistérial Establishment of Postal Audit
ces. :

Out of the 21 oclerks re-appointed in the offices under the Accountant
General, Posts and Telegraphs, as supernumeraries in October 1912, one has
died, one has been removed from service for absence without leave and four
have received appointments in Calcutta, of which three are in the offices in
question. The remaining 15 men are still borne as supernumeraries,

Since October 1912, 85 vacancies, have occurred in the ofices in Calcutta
under the Accountant General, Posts and Telegraphs, of which 11 have been
on rates of pay lower than those drawn by any supernumerary. Of the remaining
24 three, as stated above, have been filled by supernumeraries, and the remain-
ing 21 as follows :—

One has been filled by the appointment of an outsider direct to the post,

nine by promotion within the office, outsiders being brought ia as apprentices,
and 11 by the transfer of men from other Postal Audit Offices. Moreover, 16
of the 21 vacancies just mentioned have occurred in the Accountant General’s
Office and in the Telegraph Audit Office. Tne work in these offices requires
for most of the posts, qualifications of a higher type than are possessed by the
supernumeraries. The remaining five have occurred in the Postal Audit Office,
and four posts of them have been filled by the retransfer to Calcutta of men
whose transfer to Madras in 1918 had involved them in special hardship.
' Beveral vacancies which have occurred in Postal offices outside Calcutta
have been offered to supernumeraries, but have been refused by them.
Instructions have now been issued to the Accountant General with a view to
the acceleration of the absorption of these supernumeraries in suitable vacan-
cies; but the Government cannot.undertake to retain in service indefinitely
& supernume who refuses to accept an appointment offered in a Postal or
Postal Audit Office outside Calcutta.
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APPENDIX B.

(Referréd to in the Answer to Question 8.)

Atatement showing {1) the mumbeér of Municipalities sn Bengal, Bikar asnd Orissa, the
Uniled Provinces, the Punjub, the Central Provinacs, Bombay and Madras. ( The number
of Msnmpdmit s» each qf these Provinocs where tho Chuirmen are eleoted and where
tdey ars mominaled by Govermbeeni.

: '
Provines. l Total number of | Number of Municlpalitles | Number of Maniclpnlitios
! Munleipalities. | having elected Chairmen. | having nomlutod Chairmen.
Beogal . .. |. ‘m ' R N 20
Bihar and Orissa . 55 18 42 (a)
. i
United Provinces . ! 84 56 . 28
Punjab A ‘108 2 1
J ' i
Central Provin 1°68 48 8
[mcludmg er] X
Bombay . . . FM ' 86 68 (8)
nt.am . e e 63 4 -9
- | A
i

?

tat 8 Chairmin,
5) Onl of Ih-l. 3 lnloi

(c On of thu; 11 xlll ‘ ' ve power lo elect their own Chairman bat instead of mmmng Lbe
ltlio mhllutthdrwnﬂhl.mn but as they falled to do w
Gpvernment appointed





