Thursday,
18th March, 1915

ABSTRACT OF THE PROCEEDINGS

OF TUE

Aloungil of the Goveyvoy Geneyal off India,
LAWS AND REGULATIONS

Vol. LIII

April 1914 - March 1915



ABSTRACT OF THE PROCEEDINGS

OF

THE COUNCIL OF THE GOYERNOR GENERAL OF INDLA

ASSEMBLED FOR THE PURPOSE OF MAKING

LAWS AND REGULATIONS

1915

VOLUME LIII

PUBLISHED BY AUTHORITY OF THE GOVERNOR GENERAL .

Gazetion & Debates Sectior
Pariament Library Bubding
Room NO. FB-025
Block ‘G’

PRINTED BY THE SUPERINTENDENT OF GOVERNMENT PRINTING INDIA

1915



GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.

PROOCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA
ASBSEMBLED FOR THE PURPOSE OF MAKING I,AWS AND REGULATIONS
UNDER THE PROVISIONS OF THE INDIAN COUNCILS ACTS, 1881 to 1909
(24 & 25 Vict,, 0. 67, 65 & 68 Vict,, c. 14, AND 9 Edw. VII, c. 4).

The Council met at the Council Chamber, Imperial Beoretariat, Delhi, on
Thursday, the 18th March, 1915.

PRESENT :

His Excellency BArRoN HARDINGE OF PENSHURST, P.C., 6.C.B., 6.0 M.6., G.0.V.0,,
G.M.8.I., G.AL.L.E., L.8.0., Viceroy and Governor General, presideng,
and 56 Members, of whom 48 were Additional Members.

HIS EXCELLENCY THE VICEROY'S SPEECH. .

His Excellency the President :—“1 duly forwarded to the
Secretary of State, for submission to His Majesty the King-Emperor, ?he f'ol.
lowing loyal resolution unanimously adopted at a meeting of my Legislative
Oouncil held at Delhi on the 24th February, 1915 :—

¢This Council recommends to the Governor General in Council that His Excellency
in Council may be pleased to communicate to His Gracious Majesty the feelinga of sincere

ratitude, devotion and loyalty with which the immense population of India bave heard of

is Majesty’s gracious personal aftention to Indian soldiers in the theatre of war and in
hospital tn?tha unswerving resolution of Indians to support the honour, dignity and prest‘ze
of the Empire regardless of the sacrifice it may entail on them.’

« On the 16th March I received the following reply from the Secretary of
State :— . |
¢ Pleass inform Council that it has given me wuch pleasure to lay loyal resvlution

before His Imperial Majesty the King, who bas read it with great satisfaction.’
( 471 )
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“J also received the following message from Field-Marshal Sir John
French :—

‘I am glad to be able to inform Your Excellency thut the Indian troops under General
Sir James Willcocks fought with great gallantry und marked success in the capture of Neuve
Chapelle aud subsequent fighting which took place on the 10th, 11th, 12th and 13th of this
month. The fighting was very severe and the losses heavy, but nothing daunted them.
Their tenacity, courage and endurance were admirable and worthy of the best traditiona of
thejsoldiers of India.’ C

“ I then sent the following ‘elegram to General Sir James Willcocks :—

‘I have just received from Field-Marshal Sir John French a telegram informing me of
the great gallantry and marked success with which the Indian troups uuder your command
fought in the capture of Neuve Chapclle and subsequent operations which took place on the
10th, 11th, 12th aud 13th of this month.

¢ I shall be glad if you will beg good as to convey to the Indian troops on behalf of
myself, the Commander-in-Chief, the Government and people of India our warm admiration
of their gallant behaviour and our confidence that they will cver maintain before the enemy
the best traditions of the Indian Army.’

« Before the formal introduction of the proposed Bill to provide for speocial
measures to secure the publio safe? and the defence of British India and for
the more speedy trial of certain offences, I would like to address a few words to
Hon’ble Members of my Council. ' ‘

“In aspeech that I made to you in this Council Chamber on the 12th
January, I informed you of the desire of my Government that so far as might
be possible the discussion of all controversial questions should be avoided during
the course of the war. I pointed out that, in adopting this course, we shoul
be following the example of the British Parliament where all political controversy
has been suspended during the war, and where the leaders of the Opposition
have refrained from any action which might tend to embarrass the
Government. In consequence of this decision, my Government have deferred
the consideration of a number of important measures of a more or less
controversial nature already introduced in Counoil, as well as the introduction
of other Bills. In maintaining this decision, my Government have been
loyally assisted by Hon’ble Members, and I should like to take this opportunity
of expressing my appreciation and gratitude for your attitude.

“In the Bill that is beiore you to-day, I do not attempt to disguise the

fact that it is a measure that preseuts openings for controversy, and I
would have been very pleased to thin!. that we could have done without it, but

we have felt that a precautionary measure of this nature has become n

in order to ensure public peace and trunquillity. You will observe that it is a
warmeasure, to last during the period of the war and for six months afterwards ;
that on enactment certain important clauses do not apply automatiocally to tho
whole of India, but only to those distriots or provinces which upon the advice-
of Local Governments may be notified by the Governor General in Counail.
It rests with the people of India to decide how far it may be necessary to put
those clauses info forces. The fact that such a Bill has become necessary in
India as a precauntionary measure oa ..ot be regarded as in any way a slur on
the people, since it follows in general cutline the Defence uf the i.ealm Aot
Eaml in both Houses of Parliament and now in force in the United Kingdom,
ut in so far as trial by court martial is replaced by trial by special Commis-

- sioners is of a less drastic nature. Law-abiding England accepted this measure
without a murmur, realising that in such a situation salus populi suprema lez.
You may possibly ask what is the reason for this legislation. To that I would
reply that there is cause for precautionary measures and for quickening up the
procediufre of justice. You may yourselves have heard ruincurs of attempts
to disturb the public peace; I know that some of you have heard them ; and
although I do not want to go into details, you may take it from me that
Government are in possession of information that proves conclusively that a
precautionary measure of this kind is absolutely necessary to meet an emergency
that may arise. There is no one in this land more jealous than I am of the
honour of lndia and of the striking reputation for loyalty that India so rightly
deserves, and I am not disposed to allow the honour and fair fame of India
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to be tarnished by the criminal acts of a few ill-balanced minds 2t a moment

when India’s sons are shedding their blood on the battlefield for the King-
Emperor and country.

“It is a fact that I might have elected to promulgate an Ordinance
embodying the provisions of the Act that is before you, but for political
and other reasons and in view of the fact that my Legislative Council is in
session, I have preferred to take my Council into our confidence, to place the
matter before you, and to invite your help and co-operation in enacting a

mtfaasuro so essential to the public weal, and I am confident that you will not
refuse. |

“I will now call upon 8ir Reginald Craddock to move for leave to intro-
duoce the Bill.”

DEFENCE OF INDIA (CRIMINAL LAW AMENDMENT)
BILL.

The Hon’ble Sir Reginald Craddock :—“ My Lord, I move for
leave to introduce a Bill to provide for special measures to secure the public
safety and the defence of British India and for the more speedy trial of certain
offences.

“As the Council is aware from the printed List of Business for to-day, I shall
presently have toask Your Lordship to suspend the rules of business so as to
. allow of this Bill being considered and passed at a sirgle sitting of this Council,
and it is therefore expedient that I should at once explain to the Council
both the circumstances which have determined the Government to bring for-
ward this measureand the nature and scope of the measure itself.

“In the first place, My Lord, it is a great tribute to the loyalty of India and
the peaceful behaviour of the vast majority of her people that, while the
British Government passed a Defence of the Realm Act at the outbreak of the
war, we are now in India half way through the eighth month of the war hefore
we have found it necessary to enact a similar measure in India, for, though
uuder another namé, it is really a Defence of the Realm Act to which
we are to-day inviting the assent of the Counoil.

“The powers that we are now asking for are the powers which in our
opinion are required for the purpose of securing the public safety
and the defence of British India, and we require these powers only during
the ocontinuance of the war and for six months after ;—that is fo say,
until the excitement and disturbance of the general calm, which the state
of war engenders, have had time to subside. These powers are primarily
required in the military interests of the country, sich in .ordinary times
of peace it is unnecessary to arm the military authorities with such special
powers for the protection of property of military value, and for the preven-
tion of injury to such property, or to the interests of the Army generally as
are required when the country is at war. ‘

« So far as the internal situation is concerned, Your Xxcellency’s policy has
been throughout to preserve conditions in as normal a state as it was possible to
do, and to ieep the current of the administration of the country flowing in its
ordinary tranquil channels ; to take no action of any drastic kind until necessity
for such action was plainly manifest. That the Government consider that the
present measure has now become necessary peed causo 1o :_ﬂarm to tllp country
at large ; apart from the military interests involved, it indicates nothing more
than that there are in some parts of tho country sporadic manifestations of
disorder which require to be nipped in_the bud lest they should grow and
spread. Just as we deal vigorously with early cases of a contagious _disease
lest the disease should become epidemic, so we must deal vigorously with the
early manifestations of a turbulent spirit before they have had time to become

epidemic,
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¢ This is the stage at which we are now. Oertain disturbers of the gener-
al tranquillity in a few parts of the country have taken advautage of the
opportunities which the state of war has creatod to break the peace. It is no
news to the Council that there has existed for sometime past on the Pacific Ooast
of America, and in the Far East, a party -of anarchists and revolutionaries
who have been engaged in scattering revolutionary seed first among Indians
in those countries, and secondly within Iudia itsolf by private communications,
by despatch of emissaries, and by the dissemination of anarchical and revolu-
tionary literature. 'This party, which may be conveniently described as the
Ghadar party, saw in the Great Buropean War their best opporrunity for
attempting to travslate their doctrines into action. Large numbers of deluded
men intoxicated with this poison have been returning to India during the last
few monil's, and though the Government of tho Punjab have been able under
a War Ordinance to put under, restraint a number of the leaders of this movement
among the returning emigrants and many others of them who appeared to be
dangerous, yet the great majority about whom nothing was known were allowed
to return to their homes, as the Government had no desire to be strict with
possibly harmless people. But some of these, together with their sympathizers
already in the country, have been committing or attempting to commmit acts
of violence, and it is therefore of the greatest importance that this mischief
should be most promptly suppressed. .

“ Closely akin to this movement is the anarchist movement in RBengal.
That we have had with us for a long time: sometimes it has been temporarily
quiescent, and sometimes it has recrudesced, and at the (Fresent time there has,
as the Council is aware, been a severe recrudescence, and the crimes committed
have becomme increasingly daring. These two movements in the Punjab and
Bengal are more closely connected than might be supposed. They may attract
_different kindsof followers and they may pursue slightly different methods ; but
their ultimate aims are the same, and the security of loyal India requires that
they should be suppressed.

“ Thirdly, we come to a class of disorder which has characterized recent
disturbances in the Western Punjab. This is of a different kind and has no
definite politiocal object when it starts ;—it is simply lawlessness, partly induced
by economio unrest. Men break out against the restrainis of the law to plunder
their wezkeor neighbours, and if this lawlessness is unchecked, it soon assumes
the aspect of rebellion against all constituted aathority, or it may take on the
complexion of racial or religious rioting. In some o¢f the Western Punjab
districts, indeed, it is rapidly becoming a movement among lawless Mohamedans,

.under the stress or pretext of high prices, to loot and plunder their Hindu
neighbours, to wreck the shops and houses of banias and burn their bonds
and books. Violent mobs of this kind rapidly swell in numbers: any suocess
draws in fresh adherents, or produces imitators, and the danger may become a
very serious one if it is not effectively dealt with at the very start.

¢ At a time of a war, like the present one, which has extended from Euro
-into Asia, there must always be wild rumours flying about, and potential
disturbers of the peace may excite the people at large more easily than in
ordinary times, calling to their aid economio unrest, or religivus fanaticism. It
is therefc.e Earticnlarly incumbent on the Government to take all precautions
against breakers of the public tranquillity, or miscbievous excitement of

popular feeling.

“These, My Lord, are the causes which have led the Government to intro-
duce this legislation. The disturbances have developed rapidly during the
last few weeks, and power to check them, and fo stamp out at oncs this
lawless spirit has become a matter of great urgency. Hence it is that the
Council are being asked to pass this measurs at a single sitting.

© I will now turn, My Lord, to the mecasure itself. The first two sections
of the Bill will come into force throughout British India at once, the remainin
sections of the Rill only in those provinces or parts of the provinces to whiog
they may be extended by the Governor Gerneral in Council.
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“ The first of these two sections refers only to the short title, duration and
extent of _the Act The second section will give power to the Governor General
in Council to make certain rules for the purpose of securing the public safety
and the defence of British India, and particularises, without prejudice to the

generality of this power, a number of specific purposes for which the power
may be exercised.

“8ection 2 is generally adopted from the English Defence of the Realm
Act and the regulations which have been issued thereunder. Thus sub-clauses
(a) and (b) very closely follow the corresponding provisions of the English
Act, as also docs sub-clause (¢) read with Rezulation No. 7, alti-ough the
prevention of the promotion of feelings of enmity and hatred between different
olasses is more directly connected with the special circumstances of this country.
Sub-clause (d), which enables measures to be taken to secure the safety of
means of communication, of the usual municipal services, and of specified
. areas, deals again with one of the principal objects of the English Act,
and the regulations under the latter extend to the taking of possession,
theright of entry and the prevention of trespass, injury and approach to
specified works. As an.example of the wide powers assumed in England
as to the taking possession of property and directing the disposal of property,
which is covered by clause (¢), we find English regulations enabling the
removal and cestruction of property to be ordered, and factories and workshopa
to be laken over. Bub-clause (f), which permits of control over the movements
and acts of individuals, is paralleled by English regulaticns which allow of the
removal of the inhabitants of whole areas as well as individuals, the direction
to thewn t> remain within doors within specified Liours and to extinguish lights
and the taking of census of private goods. After the enumeration of various
specific powers one clause of the English regulations gives a general richt to
do any other act involving interference with pri.ate rights of property which is
necessary to secure the putialio' safety or the defence of the Realm. The control of
explosives, inflammable substances, arms and all munitions of war, which is the
subject of sub-clause (g), is very strictly controlled by the English regulations,
and the preservation of discipline among His Majesty’s Forces, whinh is dealt
with in sub-clause (A), is naturally both in the English legislation and the
Bill an important object of a war measure. Sub-clauses (i), (7) and (k) deal
with the powers of search, arrest and prevention, and with the harbouring of
offenders, and all have their English counterparts.

“ The contravention of any of these rules, or of an order issued under the
authority of these rules, is made punishable with imprisonment up to seven
years and fine, and only if the intention of the person contravening the rule
or authorised order was to assist the King's enemies, or to wage war against
the King, will the offender be liable to the highest penalties that the orti’inary
law of the land allows. When the Empire is in a state of war, the rebellious
subject and the alien enemy must necessarily fall within the same category.

«The Council will observe that offenders contravening these rules will
(cxcept where section 8 and the succeeding sections of this Bill are put into
effect) be triable by the ordinary Courts and by the ordinary procedure.

« T will now turn to the third and following clavses of the Bill, which
will only be in force where specially extended by the Governor General in
Council. This prescribes a special tribunal of three Commissioners for the
trial of acts which constitute offences under clause 2 of the Bill, as t‘ven as for
other offences known to the existing law, which are punishable with death,
trapsportation, or imprisonment for seven years, including conspiracy to
commit such offences, or attempt or abetment of such offences.

“Tn connection with this specially constituted tribunal, I must draw the
attention of the Council to the points in which we follow and the points on
which we Qiverge from the method of trial provided by the English Act and
the Regulations thereunder. ' .

«“Jun the first place, 1s Your Excellency lms' pointed out, in England ,?,11
gerious offences ngainst the Regulations are triable only by courts martial
and only minor offences may be relezated to courts of summary jurisdiction.
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In our new measure, as I have stated, special courts to deal with offences
under the rules will ouly be constituted in special areas. In this, therefore,
we are much milder than the Regulations whio% have been our model. Under
our Bill (again only in those special areas), the juriediction of the (Yommis-
sioners may be extended in cases of necessity to partiocular serious offenders,
or particular classes of offenders under the ordinary law. This, it is true,
has not been found necessary in England, because ordinary crime there
has largely diminished, and the ordinary Courts are therefore easily able to
deal with it. Nowhere in India, not even in areas speoially notified, are we
making offences triable by courts martial. We are indeed shortening tho
criminal procedure by dispensing with committal proceedings and by with-
drawing the right of appeal ; but in its substance the trial beforo the Commis-
sioners will not differ materially from the trial before Magistrates and Sessions
Judges. For a right of appeal, we substitute the safeguard of trial by a Gourt
of three Commissioners, of whor at least two shall be persons who are judicial
officers of experience, or are persons qualified under soction 2 of the Indian High
Courts Act for appointment as Judges of a High Court, or are advocates of a
Chief Court or pleaders of ten years’ standing. It is not intended anywhere to
supersede the ordinary criminal courts in respect of the ordinary crime of
the country ; but merely to prov:de a speedy tribunal for particular cases, or
cases of a partionlar class, with which the ordinary courts are unable to cope.
The Judges of the Chief Court of the Punjab have themselves authorised the
Lieutenant-Governor to say that, in the opinion of the Judges, the ordinary
judicial machinery will not be equal to dealing with the heavy cases which the
outbreak of lawlessness in parts of that Province has entailed. Furthermors,
the greatest check upon the spread of crime of this kind is the prompt punish-
ment of the offenders. It 18 only the procedure that we are lening ;
the law of evidence is not affected, except in the one particular speoified
in clause 9, which finds a parallel in the Aot of 1908. The Council will
readily recognise that the ordinary machinery of law and order in this
country is based upon the average volume of crime; when crime inocreases
considerably, that machinery is strained ; if the increasa isstill lurger, the
machinery may break down. Justice is proverbially slow, and the system
which has grown upin this country by its nature interposes so. large an
interval between crime and its punishment that the ordinary procedure is quite
unequal to the suppression of violent crime whenever orime th:catens to
become of an epidemic character.

« Although, therefore, the special procedure which is created by the Bill
may extend tc more offences than is the case in England, yet that procedure
is in itself muoch less drastic than that adopted in nglani It will extend
only to lumited areas and to limited cases in notified areas. Except for
these limited cases in limited areas, the ordinary courts will continue to
deal over the whole of India with ordinary orime, including even such stray
offences against the rules which may happen to be committed in other parts
of the country. It will be obvious that no Local Government will wish to
refer more cases to special Commissioners than is clearly necessary. If they
were to swamp the special ‘courts with cases, they would be frustrating the
very objects of these special sections.

‘I submit, My Lord, that this procedure in no way gocs beyond the
necessitics of the case, and that no loyal and peaceful citizen need feel an
alarm at the introduction of this legislation. If thereis any alarm at all felt
in this couatry, it is the alarm caused by the manifestations which I have
already described, and the taking of any measure that may be calculated to
‘secure the suppression of those manifestations is likely to diminish that alarm.

“I move for leave to introduce this Bill in the confident hope that it will
- ‘receive the full support of this Council.”

The Hon'ble Lieutenant-Colonel Raja Jai Chand:—
« My Lord, ] fully realise the necessity of this Bill and bave not a single
wouf to say against it. I accordingly suppo:t it with all my heart. *’
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The Hon'ble Sir Gan%adha.r Chitnavis :— “ My Lord, I was
lad to hear from Your Excellency this morning an account of the gallant
eeds of our countrymen in the war. We are all proud of them and

their loyalty to their King and Empire, and hope thit they will continue

to display the same heroism that they have hitherto shown and return back
to this country with full laurels of victory.

“ Coming to the Bill now before us, drastic though the proposed legislation
is, I mustsupportit. Exceptional circumstances justify extraordinary 1neasures.
In times of the utmost gravity to the whole Enipire like the present consider-
ations of individual rights have to be subordinated to the higher considerations
of the good of the State. The greatest good of the largest number is the
active utilitarian idea which underlies all legislation and all rules of ordered
society. The Bill should be judged by this principle. The whole question is
one of utility, of expediency ; and Government must be in the best position to
decideit. And when they deliberately come to the conclusion that the assumption
of extraordinary powers is necessary, we may accept it as correct ; we hold Gov-
ernment responsible for the peace of the country and for our safety, not only from
foreign aggres:ion, but from internal disorder. If for the due discharge of that
responsibility larger powers be necessary, they cannot in fairness be withheld.
It is possible, of course, to hold different views about the expedie:oy of
the particular measures suggested, but in view .of the exceptional situation,
it is, in my humble opinion, to our interest not to stand out for the
methods that appear most agreeable to our personal ideas. I would accordingly
support this legislation, although it means a serious, if not a dangerous,
addition to the restrictive laws we have enacted during the past few years,
subject to the modification as regards details suggested below. It must, how-
ever, be remembered that this is mainly & war measure based upon the pecu-
liar circumstances of this country, and that in these times in the United King-
dom also speocial legislation of this kind has been found necessary. These all
are points in favour of the Bill.

“ But, My Lord, it causes one a pang to think that such legislation has at
all become necessary. When in September last I moved in this Council
the resolution, expressing our unswerving loyalty to the Throne and our
determination to participate in the cost of the war, little did I dream that
the situation in any part of India would ever be so bad asto cause anxiety
to Government. My Lord, only the other day we reiterated our protestations
of loyalty in this very Council, and our sentiments were as genuine as ear-
nest then as in September last. The whole country was with us on the
second occasion as on the first. And yet before three weeks are out, disquiet-
ing reports have been received about the situation in certain parts of the
country. I would fain distrust them, I would fain believe they are greatly
exaggerated. But, My Lord, we are passing through critical times, and
sentiment has to be put aside. II Government do err, it is much rather they
ghould err now on the side of over-caution. Despite of my support to the
Bill, I would, however, request Your Excellency to note t-_hat I do notfor a
moment concede that the great heart of the nation is anything but sound.

« My Lord, though I support the principle, yet I think that some amend-
ments in some particulars are essentially necessary, and may be wisely made
without detriment to its main object. I would recompaequ that in swmnmary
trials capital punishment should, as far as pos:uble, be avoided whene_vc;: the
obiect of Government can be served by imprisonment or transportation. It
would have also been much better if the Government could have ‘seen their
way to eliminate from the Bill trial 'of certain minor offences regarding life
a.nci' property now included in the Bill.

« Another recommendation that I wanted to make was that the law should

not have retrospective effect. . .

«I would have pressed these amendments, but with the assurances given
by Your Excellency this morning, it will ill-become me to press them. We
were all glad to hear from Your Mxcellency this morning tha;t there is no one
inore sealous to waintain the honour of Indiathan yourself. Your Excellency's
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past career has shown that you have been India’s best friend, and.- I am sure
that India’s interests are safe in your hands.

“ My Lord, the details of the Bill, apart from its prinoiple, as I have already
made it clear, has my support. 'We cannot forget that even after that dastardly
attempt upon your life when Your Excellenoy suffered terrible agony, Your
EBxoollency commanded that you would not like tE&:::ple; to be harrassed on
suspicion only. This must bring home to the people that if this legislation is
found necessary by Your Lc:odship, it is because the situation is quite excep-
tional, and should be treated in an exceptional way. We doubt not that this
new law, as said by Your Exoellency this morning, will be put into operation
with as much care and thoughtfulness as the other repressive laws have been
in Your Bxcellency’s time. I hope my countrymen will also so ¢onduot them-
selves as to enable the authorities to allow the law to remain a dead letter and
to enable Government to withdraw the measure from the Statute-book as early
as possihle. My Lord, I regret the urgency of the measare prevents its being
sent to Belect Committee.

“ With these few words, I beg to support the Bill.”

The Hon’ble Sir Fazulbhoy Currimbhoy :—“ My Lord,
I rise to support the }ill now before the Couuncil. I do so, not that I particu-
larly approve of drastic enactments and retrograde laws, much less that I like
to see my countrymen deprived of the right of trial by the ordinary courts, or
of their heritage—a trial by Jury. My Lord, the Bill has my support for the
sole reason that I fecl honestly convinced that at 8 moment of grave national
crisis like the present one, political rights of the individual must give way.
The one desire of every Indian is to help the Government to the fullest extent
to prosecute this war to a victorious termination, and any support that this

ill may receive here to-day is, I am sure, the result of that sincere desire.

“ I will not go so far as the noble Marquess of Lansdowne in his speech in
the recent debate in the House of Lords, on Loord Parmoor’s Bill to amend the
Defence of the Realm Consolidation Act, in maintaining that I would be
¢ prepared rather to risk even an occasiona. miscarriage of justice ’, but I am
entirely at one with his Lordship in thinking that emergency measures like the
Bill now under discussion ‘ must involve some interference with the privileges
to which the country attached the greatest i:nportance and which it venerated
and cherished very dearly, and that in tim-.s like these we must be prepared to
part, if necessary, with some of these privileges for the publio interest required
it . )

“ It might be argaed that we are far from the seat of War. As a matter of
fact we are. But it must not for a single moment be forgotten that the fortunes
of Great Britain in this war are our fortunes, and thisis a time, above all others,
when it must be right that the troubles and anxieties of Governinent should be
looked upon by my countrymen as their vecy own.

“ My Lord, I have listened with deep i-1terest to tho. lucid pronouncement
just made by Your Excellency, and T hope 1 am indulging in no idle hyperbole
in assuring Your Excellency that your cares and your worries are shareg all
right-thinking Indians and have our unstinted sympathy. The gallant deeds
of our I}ixmdian soldiers in the ficld and the willing sacrifice of their lives amply
prove this.

“ My Lord, I admit that sub-clause (1) (¢) of clause 2 and clauss 3 have
occasioned in my mind no small measure of anxiety. They appear to my lay
mind of far too sweeping a nature, but I feel oonﬂy .ont that even at the mo-
ment of greatest emergency and exciteruent the Executive and, more especially,
the Judiciary may be fully trusted to preserve a balanced and dispassionate mind
and not {0 mix up purely civil offences, and that great care and the utmost
hesitation will be exercised in putting these clauses into force where there is
the remotest trace of the offence being of an essentially civil nature. Olause
3 appears t1 cover many common crimes which come at present within the
purview of the Code of Criminal Procedure and the Indian Penal Code, but
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I have full faith that under Your Excellency's argus cye none of these will b
permitted to come under the scope of the Bill. Capital punishment also, espe-
oially in case of a difference of opinion among the Commissioners, appears un-
neoessary. The purpose of the Executive can be served by transportation of the
accused. I do not think everything has been said or can be said of the reasons
which have impelled Government to introduce this Bill, but I hope that, if with-
out impairing the efliciency of the measure in the least, Government can in
any, way, modify the clauses likely to operate harshly on the people they will
do so as of all things I should like to see the Government assured of the
co-operation of the people in an unprecedented enmactment of this nature. I

ive my support all the more willingly as we ave assured that the Bill is to
afat:e currency during the continuance of the war and ouly for six months

r.

“One word more and I am done. One dreadful thought has obsessed my
mind all throughout yesterday and to-day. My Lord, I earnestly trust that this
Act, in after days, will not be used against us as an -argument by interested
parties when the time for granting the promised concessions to India arrives.
I view with dismay the opposition already presented in the House of Lords to
the proposed concession of granting an Executive Council to the United Pro-
vinces. My Lord, your opening remarks have greatly relieved my anxiety, as
Your Excellency assured us that this Act will in no way mar the good
name of India, and we implicitly trust to Your Excellency’s statesmanship to
save us from that. With these few words I support the Biﬂ_. ”

The Hon’ble Mr. Dadabhoy :—“ My Lord, I feel I should not

ive my silent vote in favour of this most unwelcome Bill, and yet I find
it difficult to express my feelings adequtely on this occasion. I am weighed
down with an overpowering sense of duty, duty to my constituents and duty to
Government. By my oath of fealty and allegiance I am bound to exercise
all my influence and all my power for the promotion of considered schemes
of legislation designed to strengthen the position of Government. At the
same time I owe it to my constituents, I owe it to my beloved country that
I-should be watchful of the interests of the people as well, and not be a
party toany measure which has the effeci of interfering unnecessarily and to
an inconvenient degree with their constitutional rights, rights secured to
them by Royal Proclamation and despatches, and a long series of benevolent
legislation. Ordinarily, there need be no conflict between the two interests,
but occasions do arise at times when the faithful discharge of both the duties
is a matter of exceptional difficulty. My Lord, the present is one of those
occasions, and the action of a non-official Member is liable to be misconstrued.

“The Bill marks another stage, and a stage of grave moment, in repressive
legislation. We have already a number of special Acts of this Council,
more or less comprehensive in scope, which one would think sufficient for
all executive purposes. Two of them, at any rate, the Indian Crimes Act
of 1908 and the Indian Conspiracy Act of 1913, are of a diastic nature, and
we have yet tolearn that they have failed in their purpose. Arother law on
the top of them all, still more drastic and still more restrictive, certainly
justifies a searching examination of the whole position, and the non-official
Members of this Council would in ordinary circumstances have reason to
hesitate to associate themselves with it. But the present is an exceptional
gituation. With war raging in FEurope with the British Empire as a bel-
ligerent party much against her wish, and in view of the unscrupulous methods
of the enemy, Government has got to be trusted about the expediency of
exceptional legislation of a temporary character. My Lord, I do not feel
myself competent to judge of the exigencies of the situation. ~Govern-
ment has sericus information which is necessarily withheld from the publie,
and if upon such information Government claims additional powers, I would
not take upon myself the heavy responsibility of withholding my support.
T'rom the necessitics of the position, the whole responsibility of the fresh
legislation practically lies with Government, and the non-official Members
shave in it upon trust. We must confide in Government in the times of
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stress and emergency, wo only act upon trust, in implicit faith and the
purily of the motives and the judgment of Government, with the sole inten-
tion of maintaining Government in sufficient strengch to deal adequately with
the'situation. It is stated that a new sifuation has beon created in certain
areas which cannot be promptly and effoctively dealt with under the existing
law, We do not know much about it oarselves oven aftor the somewhat
exhaustive statement made by Your Excellenoy and the Hon’'ble Home
Member, and we are not compctent to form any decisive opinion one
way or the otherr We have not got here a Government like the one
they have in England, and no legiclative measure, howevor emergent, is

by Parliament in such great harry. But, as it is, we are iznorant of
the true state of the facts, and this is not the time for speculation. I feel my-
self thus bound to &rcord my support fo the general scheme of legislation
proposed, in the belicf, founded wupon the official statement, that it is
absolutely necessary in these exceptional fimes in the interests of law and
order and for the gcod of the oountry.

« My Lord, my action on this oceasion has another, and a more powerful,
spring. Wo have had during Your Excellenoy’s regime two legislative Acts of
a repressive character, and the care with which they have so far been worked
induces the hope thal the proposed law will be enforced only when such en-
foroement becomes u:avoidable. Your Excellency’s presence at the head of
affairs affords an ample guarantee that the large powers now assumed by the
Executive will not bc misapplied. My Lord, it is this conviotion, it is this
belief, that has influenced my vote to-day more than anything else.

‘“ But all said, My Lord, the legislation cannot be agreeable fo any Indian.
Tamglad as Your Ixcellency said to-day it will not be regarded as a
slur on the people. It is a matter of melaucholy reflection that, after our
loyalty has evoked the admiration of the world, any of our countrymen should

_have been guilty of any conduot which has created in the country a serious
situation, so much so that the responsible Government feel themselves power-
less to cope with it satisfactorily except by an abnormal extension of powers
and by the supersession, by a court of extraordinary jurisdication, of the
ordinary courts of law. But, my lord, it is only human to err, and it is
sincerely to be hoped that the errors of the few will not be visited upon the

" whole nation 1In the hour of victory one can afford to be generous, and I
fervently pray that when success bas finally attended British arms and the
war is over, this legislation will not be used to frustrate our legitimato hopes
and aspirations.

“My Lord, I do not for obvious reasons subject the provisions of the Bill
to a critical examination, but before I r-sume my seat I beg to point out
some of the features of the Bill which appear to me unnecessarily severe.
‘We must never forgot that the court that will be constituted under the new
law will be final, and have extremely summary powers. It is only fair there-
fore that its jurisdiction should be limited to only such offences as are likely
to jeopardise the State. But a careful perusal of the Bill will show that
almost all offences of a more or less serious nature, even though not having

"the least bearing upon the war or upon the conditions introduced by the
war, will be triable by the Commissioners, in supersession of the jurisdiction
of the ordinary courts. Offences l:ke theft even, if aggravated by previous con-
victions, rape, dacoity, forgery, and defamation come within the purview of
the pro legislation. It may be that it is not intended that the law should
be put into operation in such cases, but when there is the chance of its
‘operation being so extended to offences which can be adequately dealt with
by the ordinary courts, all principles of legislation justif t%e observance of
greater strictness in drafting. Every enactment shoul(f express clearly aad
unambiguously the intention of the legislature, and every word in any provi-
sion must be taken to have been used deliberately. Clause 3, sub-clause (1)
requires therefore considerable modification, with a view to prevent tho
Commissioners from assuming a jurisdiction which it is intended they should
not have. Any assurance from Government that the operation of the
law would be limited to particular offences or classes of offencos will not oure
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the defect I have just pointed out. Surely, the ordinary cowrts cannot be

supplanted by this extraordinary court.

“My Lord, I have a few small suggestions to make. In clause 2, sub-
oclause (I) (%), the intention of Government seems to “be to prevent effcctively
all attempts at interference with recruiting for tho Army and the Police, but
the language is capable of a wider interpretation. There is nothing to prevent
a man being tried by the Commissioners for advising any relation of his not to
accept service under Government as clerk. This is obviously not the intention
of the legislature The dissuasion referred to in the clause must expressly
relate to military service.

“I do not also think that powers of this extraordinary nature should be
cxercised by Sessions Judges of one year’s standing. We must have more
experienced men to do this sort of judicial work. Itis an accepted principle
of judicial administration that summary powers should be exercisable b
officers of experience only. When the’ scopo of the summary jurisdiction is
extended reasons of prudence will counsel even a greater strictness in the
matter of the qualification of the judicial officer. I accordingly suggest that
Bessions Judges, of at least three years’ standing only, should be eligible for
appcintment as Commissioners.

“ Clause 5, sub-clause (2) provides for the contingency of disagreement in
opinion among the Judges, but I submit that it should further be provided that,
in the event of such disagreement taking place in the trial of any offence
_ punishable with death, capital punishment must not be inflicted. In such
- cases at least the benefit of the doubt can be so far given to the accused as to
prevent execution. The difference in opinion connotes the existence of a
reasonable doubt about the guilt of the acoused, and it is the barest justice to
him that he should not undergo the extreme penalty of the law. Under the
law as it stands at present, capital sentence passed by the most experienced
Sessions Judge has to be confirmed by a High Court bench of two Judges, but
the decision of the Qommissioners is to be final in the Bill. It is therefore all
the greater reason that some such safeguard as mentioned above should.be put
in. My Lord, I also pray that this Act should not have retrospective effect. At .
s later stage I shall propose some small necessary amendments. My Lord,
I offer you our grateful thanks for placing this Bill in our hands a day before
its introduction in this Council.”

The Hon’ble Mr. Abbott:— I give this Bill my full and whole-
hearted support, as I am satisfied that Your Excellency’s advisors have just
and sufficient reasons for bringing it before this Oouncil. The time has now
come for us, the non-officiai Members, to act up to the loyal resolution we
all so heartily supported in September last.”

The Hon'ble Maharaja Manindra Chandra Nandi:—
« My Lord, in view of the fact that this measure is intended to arm the Execu-
tive with certain special temporary emergency powers requisite to secure the
public safety and the defence of British India, and that it will be in operation
during the war and for a period of six months thereafter, I beg to support the
Bill before the Council. I recognise that the Government have broughi
forward this measure to meet a grave emergency, and as such, it is entitled to
our loyal suppori. My Lord, I have no doubt that the greatest care and
caution will be taken in the actual application of this measure, and that it
will subserve the special purposes for which it is being enacted.”

The Hon’ble Mr. Ghuznavi :—“ My Lord, I have not the least
hesitation in supporting the principle of the Bill which has just been introduced
in this Council by the Hon’ble the Homo Member. Af the outset I desire to
oXpress my thanks to Government for having .ostponed the introduction of
this Bill till to-day and for having given us an opportuniti to acquaint ourselves
with the contents of the Bill before we came into this Chamber this morning.
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If I am not mistaken the praotico that prevails in England in the House of

Commons at an ‘emergency like this is to introduce a Bill in the House with-
out previous circulation to the Membaers. ‘

“ The advantage of the procedure, n.doi)ted in this instance I trust, will be
fully borne out; for on reading section 1, clause 4, where it is stated that ¢this
Act shall be in force during the continuanoe of the Present war and for a period
of six months thereafter,” ought to have the effect of inducing even those of our
colleagues who are always ready to criticise any and every Government measure
to give their unstinted support t2 a measure of this kind which at the very
outsct is purported to be only a temporary oce. My Lord, we are in ths throes
of a most hideous and a terrible war. Ever since thedawn of civilisation, nay,
even in pro-civilised times throughout the history of mankind there has never
been a war such as this, which has demanded and is demanding an appalling
toll of human life, and which has already had the effect of decimating in
hundreds, thousands and tens of thousands the flower of civilised manhood in
the heart of the boasted civilisation of the West. In this world-struggle our
glorious Empire has becn plunged and in this guerre & la mort England has
had to unsheathe her sword in defence of honour and in the interest of a loftier
civilisation against the barbarous hordes of the Germanii of the times of Julius
Caesar. From all corners of our Bmpire onr fellow citizens have marched
forth in defence of Bngland’s prestige and Enzland’s cause. Nearly cight months
have rolled by, yet the struggle goes on in terrible intensity and unparallelled
ferocity, and no one is yet able to foreshadow the end. No one can thoerefore
deny that the exigencies of the times are such that must call forth extraordi-
nary measures. In England, the Defence of the Realin Act hasalready been
passed, and it is only p;:ser that here a similar measure should be taken and
that without delay, the Exeoutive should be given more power to deal
promptly and effectively with oircumstauces that may arise in the defence of
India and the Empire at large. |

‘¢ Therefore, My Lord, I trust there will not be found a single member in this
house who will hesitate a single moment in giving his whole-hearted support

to a measure of this kind which has for its justification the needs of tho hour
in the defrnce of our realm.

« My Lord, this Act seems to have, however, a twofold object, the first
object being as I have already endeavoured to delineate, namely immediate
measures that may be necessary owing to the exigencies of the war, and the
second ¢ ject being the stamping out of lawlessness, sedition and anarchy
which have unfortunately found their way—may I say from the West—into
this otherwise peaceful and peace-loving land of the t to tarnish the fair
name of Hind. It should be a matter of extreme regret to all of us that this
lawlessness instead of receiving a check from the repressive measures that have
already had to be passed, is still growing apace andis still breaking out into
various fantastic and undreamt of ways. Well I remomber how we all
regretted two years ago that during the very first session of this Counocil in the
new Capital of India, this historic city of Delhi which is yet I hope destined
to eclips lrer former glories, it should have been found necessary to int:.duce
another 1.:asure, I mean the Oriminal Law Amendment Bill of 1918. During
the passage of that Bill, while it met with unanimous support from the
majority of all of us, it at the same time met with considerable opposition from
one or two members, of whom at least one I am sorry to find is not present
to-day. "The oppoeers of that Bill at the time painted in glowing colours what
the terrible effects of it would be, and to what an amount of abuse it would be
put in the hands of the Executive, especially of the police who have always
enjoyed the distinction of being the butt of a considerable amount of adverse
criticism. When the police go out of the way and commit an abuse of their
powers, I have ever been and always am ready to draw the attention of Govern-

. - ment to their misdemeanours. At the same time, I would desire my friends who

are habitually opposed to them to remember that they are officars of Government
who have to carry their livesin their hands, and whose duties are about the most
nrduous that can be imagined. - Robberies, dacoities, murders are constaitly in
the air, and it is a matter of great misfortune that a section of our people, how-
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ever infinitesimally small, has become utterly irreconcilable and wedded to the
idea that terrorism is the surest way to the progress of the country. I wnust
t.herefqre emphatically assert that amid terrorism liberty only dwindles, and
llbera.llsm‘ls doomed to decline, and it behoves every man of education, every true
lover of his country, to take his share in the fight against an evil which is small
l_mough at present, but which if it were allowed to grow without being checked,
its consequences will lead to most undesirable developments in the future.
The recurrence of these deplorable crimes is certainly the greatest evil that
confronts the party of Indian reform of to-day. The continuance of anar-
chical crimes is not less prejudicial to the people than to the Government. It
is indeed doubly cursed for it hardens the Government and brutalises the
Eeogle, and it Jeads to the gradual decline of liberalism, and it is injurious

oth to Government and the people. It affects the people perhaps far more
adversely and prejudicially than the Government, and tEerefore it is the duty of
our public men and of our public press to speak out and to stem as far as it lies
in their power the course of this graveevil. Every one who has the real good of
his country at heart must admit that the weapons which have been forged in toe
legislative armoury Lave not proved to he sufficiently effective in dealing with
this evil. Criminals are apprehended, they are put on their trial, the trial is
prolonged from months to years, and in the end the tax-payer’s money is wasted,
perhaps to no advantage at all. Thisis an aspect of the question which certainly
deserves our careful attention and which certairly calls for some new kind of
legislation which might stop this abuse. The country has just lost one of her
greatest statesmer, I mean Gopal Krishna Gokhale. The policy which he
always endeavoured throughout his career to follow is the policy which ought
to commend itself to all our public men, and that policy was association cum
opposition so far as Government was concerned. If the interests of his country
and the ipterests of good government demanded that he should associate himself
with Government in any measures, that association was always generous, frank
and whole-hearted ; but when the interests of his country and countrymen
demanded thai he should oppose the Government, that he should draw the
attenfion of . Government to an error into which the Government had fallen,
then he never faltered for one moment in doing his duty to his country and in
raising his voice in no uncertain manner so as to explain to Government where
the error was ; that, My Lord, in my humble opinion, is the policy which should
commend itself to all lovers of our country. Criticism should always be
construetive, for nothing is gained by destructive criticism except waste of
our time and that of Government.

“In times of war criminals are tried by court martial. In this instance a
speocial tribunal is proposed to be founded consisting of three Commissioners,
of whom one is to be a non-official and must be an advocate or a pleader of
ten years’ standing. This is a safeguard which I heartily welcome. I would
only say that with regard to this I wish to suggest that in clause 4 (3) the
words ‘at least’ should be omitted so that in every special tribunal con-
templated by this Act, there shall always be present a non-official well versed
in law. There are other alterations which T should like to suggest. I would
draw the attention of the Hon’ble the Home Member to clause 8 (I) where it
says that ‘any person accused of any offence punishable with death, trans-

ortation or imprisonment for a term which may extend to seven years’ may
Ee tried by this tribunal. My friend, the Hon’ble Mr. Dadabhoy has already
pointed out that if this is left as it is, it would mean that offences relating’ to
counterfeiting of coins, voluntarily causing grievous hurt, kidnapping, abduc-
tion and mischief and many others of a similar kind will all come under the

urview of this new tribunal. I would therefore suggest that offences triable
Ey this special tribunal should be clearly defined.

< T should also like to support my Hon’ble friend, Mr Dadabhoy, in his
s - sgestion, namely that in clause 4 (3), where it is stated that < A1l trials
under this Act shall be held by three Commissioners, of whom at least two
shall be persons who have served as Sessions Judges or Additional Sessions
Judges for a period of one year,’ in place of ‘one year’ at least three
years ' must Ee substituted.
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“ In conclusion, My Lord, I should- like to express the hope that better
sensc might yet prevail amongst the misguided ones in our country, and
though this Bill may be enacted into law, that it may yet remain a d
letter. WWith these few words I give my whole-hearted support to the intro-
duction of this Bill.”

The Hon'ble Rai Bahadur Sita Nath Ray :—“ My Lord, con-
sidering the gravity of the rituation and tho emergency which has arisen and
the dacoities and murders which arc being openly committed from day to day,
in several parts of Bengal, and even in the streets of Calcutta, I feel no
hesitation in giving my humble support to the Bill. I am sure that, under
this Act, nothing will be done, no steps not ahsolutely necessary will Le taken
which may go to create alarm and stir up public feelings. Considering Your
Bxcellency’s broad sympathies, and how jealous Your Excellency has always
been not to take any action which may go to cast a slur upon the admitted
loyalty of my countrymen and upon the fair name and reputation of India,
I am sure that the Act will not be put into operation everywhere and an!-
where and unless it hecomes absolutely necessary. With these .few words,
I beg to give my humble support to the Bill.”

The Hon’ble Raja Kushalpal Singh :—“My Lord, on bebalf of -
the large landholders of the province of Agra, whom I have the honour to repre-
sent on this Council, I beg to give my cordial support to this Bill in all its
essential features. The speech of the Hon'ble the Home Member leaves no
doubt in my mind that effective action of the kind proposed by the Bill is
imperatively needed at the present juncture In the present gravesituation
which has arisen in some parts of the country it is our bounden duty to
lend every assistance in our power fowards the suppression of anarchy,
violence and sedition. For exceptional circumstances, exceptional remedies
are required and are permissible. In view cf the serious actually existing
evil, the extraordinary powers asked for by the Executive cannot be withheld.

““ Nobody can deny that exceptional times like the present necessitates the
adoption of a more summary procedure and sharper methods than what are
suitable for ordinary times. Ve have the precedent of the English Defence of
the Realm Act.

“ 1 sincerely hope and trust that these measures will effectually extirpate
sedition and the anarchist propaganda, and that ere long the atrocious acts
of lawlessness described by the Hon’ble the Home Member will become things
of the past and be nothing more than matter for history.”

The Hon’ble Mr. Das:——“ My Lord, we passed the other daya
unauimous resolution, which was intandeg to be communicated to His Gracious
Majesty, in which we gave expression to the detcrmination of the immense
population of this country to secure success in the war at any saorifice,
and Your Excellency was pleased to communicate to this Council to-day
the fact that this resolution was communicated to His Majesty and read b
him with pleasure. "We h-ve also just received the news from Your Bxcel-
lency that the Indian troops are behaving in a manner at the front which
has won for them the admiration and praise of FBuro officers. It is really
very painful, My Lord, that, at a time like this, this Council should have been
-under the necessity of passing a Bill which is of an cmergent character and
‘'which has been demanded un account of the gravity of the situation, the nature -
of which is known to Government.

. “Those people who at a time like this do anything which casts a slur on

“the loyalty, the past history and the traditions of tio Ingiana are to be oconsid-
ered as the worst of miscreants and in my opinion no drastic measure ought
to be considered as too severe for them. There is also, no doubt, from what
has transpired thege last few years, that there is a class of men who are gather-



DEFENCE OF INDIA (CRIMINAL LAW AMENDMENT) BILL. 483
[18Tr Marce, 1915.] ° [ Mr. Das; Mr. Bancrjee.]

ing numbers round them, growing in numerical strength and perhaps in
influence too. A measure of this nature, as is before the Council, a mcasure
of this character ought not to be considered from our point of view only, but
it has also to be looked at from the point of view of that class of men whom
I can best call our enemics. TFrom the fact that thisclassis growing by
converts from peaceful citizens and they are using their influence to increase
their number, anything in a measure of a legislative character which is
ambiguous or which 1s of such a nature as would give them an opportunity
to make people believe that this Government is of an arbitrary charac-
ter would be an instrument in their hands, which they would use to their
advantage. I have looked at the Bill from that point of view ; and while
I consider it my duty to give my whole-hearted support to the Bill, I
should like the Hon’ble Member in charge of the Bill to look at it or certain
portions of the Bill from this point of view and see whether it is not likely to
be an instrument in the hands of our enemies and used by them as evidence
of the arbitrary power of the Government. Ono section provides that this
special Tribunal will try offences which are tried in the ordinary courts and
are punishable under the Penal Code. Y find that there is a provision for
cases in which punishment is ten years rigorous imprisonment and there may
. be cases of criminal breach of property or oridnary cases of arson, and yet at
the same time I find that this clause does not inglude cases of rioting which
are more likely to have a political aspect ; consequently, the section ambiguously
or carelessiy worded as it stands would be considered by our euemies as
an instance of Government's object to have an arbitrary power in regard to
ordinary offences which are ordinarily triable in the ordinary courts. Amnother
instance to which the attention of Your Lordship has already been drawn is
that the judge should be one of longer experience than one year, and also
that oapital punishment should not be awarded in cases when there is any
doubt. But in the circumstances, as I consider that no punishment could be
too severe for these men and as we have full faith and confidence that wunder
Your Excellency’s Government this Act will never be used in such a way as
really to bring under its purview men who are really friends and loyal subjects
of the Empire, I do not consider it necessary to repeat amendments which have
been made. Ido really hopethat the Hon’ble Member in charge of the Bill
will take into consideration this fact as to whcther section 3 might not be
amended so0 as to give no occasion to our enemies to consider it’as evidence of
the arbitrary power of the Government and at the same time it should include
those cases of rioting which are liable to have a political aspect attached to

them. : :
¢ With these words, My Lord, I give my whole-hearted support to the Bill.”

The Hon'ble Mr. Banerjee.—“My Lord, I have listened
with attention, I may add with respeciful attention, to the speech
of the Hon’ble Member in charge .of this Bill and to the speeches
that subsequently followed, including the lecture which my Hon’ble
friend to the left* read to our public men who are members of this
Council. I will say this that I am not convinced as regards several of the
provisions in the Bill, which to my mind do not seem to be justified by the
exigencies of the country or by naval and military oonsiderations. My Lord,
we have been told, and I accept the statement in an unqualified form, we have
been told that the situation in the Punjab is grave and the situation in Bengal
also is serivus, though perhaps not to the same extent. The object of the
Bill is to improve the situation. The end is one which will commend itself
to all, no matter to what school of politics he may belong, for we know that
order—stable order—is the fundamental condition of all real progress. But when
we cone to consider the means to be devised for the purpose of attaining this
object differcnces of opinion arise. My Lord, I say at once that so far as the
provisions of the Bill are couccrned arising out of the war and relating to
naval and military considerations, itis the duty of every patriotic Indian
to accord to them his whole-hearted support, and I am sure that this ill be the

sense of the country.

=

®* The Hon'ble Mr. Ghuznavi,
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“ But, My Lord, the Bill traverses ground beyond military and naval consi-
derations, raiscs issues of a highly coatroversial character in regard to
which wany of us will not be able to sce eyc to eye with the Government.
It has been stated by the Hon’hle Member in charge of the Bill that it is
framed upon the English Act. Well, in many respeots it traverses beyond the
English Act, and I will mention one or {wo points. I am not oonsiderin% the
sections in detail, but section 2 creates an offence which is not to be found
anywhere in the English Act, namoli,[ promoting feelings of enmity and
hatred botween diffcrent classes of His Majesty's aull)gacts. That is altogether
new in this Bill ; it is nowhere to be found in the English Act, and I think
the Hon’'ble Member in charge recognises tho fact. :

““ Then, My Lord, there is section 3 which creates a partioular tribunal and
lays down specifically the offences which are to be tried by that tribunal. '

. “ My Hon'ble friend in gharge of the Bill has said that the tribunal in
England is the court martial : here the tribunal is to be a Commission to be
constituted by the Local Government. Undoubtedly the provisions of the
English Act as regards this matter are far more drastic than the provisions of
the Bill that is before us. But, My Lord, an amendmoent was moved in the
House of Lords the other day—and I believe the underlying principle of it
was accepted by the Lord Chancellor and the Government,—under the terms
of which, when members of the civil population would be affected, they would
have the right of claiming trial by a civil court and by a jury. But what I
desire to point out is this, that it is only specific offences that are covered by
the English Act, whereas we have alarge number of offences under the head
of Public Safety inocluded in the Indian Penal Code which find a place here
and which are to be tried in a summary fashion by a speocially constituted
tribunal. B

¢ Therefore, My Lord, the contention that this Bill is framed upon the basis
and the model of the English Aot is only correct in a qualified sense. It is

-far more comprehensive than the Bnglish Act, and because it is so, I fear there
will be a great deal of agitation and controversy in the country regarding its
Provisions. )
“ My Lord, reference has been made to the growtu of anarchism in Bengal,
to the recrudescence of crimes of violence in our province. My Lord, we, the
educated community of Bengal and the leaders of thc moderate party, hold
anarchism in absolute horror and detestation, and we nre doing what we can
to put it down so far as it lies in our power On thc 13th of this month we
held a Conference in the rooms of the British Indian Ag:ociation, presided over
by the Maharaja of Burdwan and attended by many men of light and leading,
including a Buropean gentleman who is the principal of an im t college
in Calcutta. My Lord, it was the unanimous sense of that Conference that
restrictive measures would not be suitable, and that they would aggravate the
situation. My Lord, that is the deliberate judgment of the people of Bengal.
We feel that the effect of restrictive measuresin Bengal would be to add to
the uneasiness of the community and perhaps help the breakers of the law,
who would welcome them. What is needed is not r .~ legislation, but greater
efficiency in the police. I freely admit that the efiiciency of the police has
veen added to and improved in recent years, but a great deal more romains
to be done. My Lord, itis the immunity of th: offenders and the help-
lessness of the communil:]y who are delenceless and unarmed, that encour
, these breakers of the Jaw in the perpetration of their foul deeds. I

may remiud the Members of this Counci}) that there was a formidable con-
spiracy soon after the outbreak of Fenianism in London, the object of which
was to - blow up the public buildings with dynamite. In one year's time the
London police shadowed every conspirator, hunted down the gang and the
country was purged of the scourge. Of course I know India is not England,
but still, what we feel is that if the Government is to deal with the outward
symptoms of these unhappy developments, the efliciency of the polico has to
be greatly improved. ith regard to the root causes, My T.ord, they have to
be dealt with in that spirit of conciliatory statesmanship for which Yonr
Excellency’s Government hag obtained a name and fame,
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“ My Lord, I feel that in this matter the Government should have proceed-
ed by Ordinance. Your Excellency was pleased to refer to this matter in the
oourse of your speech. We of course bow to Your Excellency’s decision, but
what some of us felt, what I at Jeast felt, was this, that in this matter the Gov-
ernment could rnot admit us into their fullest confidence, that they could not
perhaps disclose to us, in all their details, the information upon which their
judgment was based, and that therefore it was impossible for us to record an
intelligent vots. That being so, I felt that it was the clear duty of the Gov-
ernment to have assumed the entire responsibility of these measures by issuing
an Ordinance. However that may be, My Lord, we are grateful to Your
Excellency for the assurance which Your Excellency has given us to-day,
that the orimes of a few fanatics, and this law which Your Excellency’s
Government thinks necessary to enaot for their prevention, will not be
regarded as a slur upon our g) alty. I hope apd trust that this measure
will in practical operation be administered with moderation and self-
restraint. | hope and trust that it will not be a weapon in the hands of the
enemies of Indian advancement for the purpose of blasting those prospects
and frustrating those hopes which have been roused in our hearts by the loyal
devotion of our countrymen consecrated by their blood on the battlefields of
Europe. Tor the faults of a few fanatiocs the millions of our countrymen
who are loyal to the core of their hearts should not suffer.”

The Hon’ble Sir Ibrahim Rahimtoola :—“ My Lord, I think
Your Excellency will have, with your great gifts, realised the prevailing
sentiment amongst the non-official .members of this Counecil in regard to this
Bill. That sentiment, - Your Excellency, is unanimous in offering to co-_
operate and assist in the passing of any legislation which Government ma
regard to be necessary, under present conditions, and I am sure you wi
appreciate from the views to which non-official members have given expression,
how whole-hearted they are in their support of a measure to deal with the
prevailing condition of the war. However, we may disguise it, it is painful to
reflect that any occasion for legislation of this character should have arisen and
that Government should have considered it necessary to bring it forward for
the approval of this Council. There is one thing, however, which has clearly
come out of the debate that has taken place, and that is that while whole-
heartedly in favour of any legislative measure which may be considered neces-
sary by Government to meet existing circumstances in different provinces, the
non-official members feel that the provisions of the Bill need some alteration
and amendmeunt.

“ Tt is stated in the Statement of Objects and Reasons that this Bill deals
with two distinot olasses of cases. The first is in regard to all military and
naval matters, or, more distinctly speaking, all matters in connection with the
war. Not only the non-official members 0% this Oouncil, but, I venture to think,
the whole of the people of this country are willing to arm Government with all
executive powers by legislation which may be considered necessary fo meet the
naval and military circumstances of the oase. The Bill, however, essays to go
a little further than that and it deals with certain things other than can be
directly brought under the designation of ¢ war measures.” Even in regard to
that part of tie Bill there isa concensus -of opinion to support Government,
to enable them to deal with what the Hon’ble the Home Member referred to,
namely, the speocial circumstances prevailing in the Punjab and in Bengal, but
restricted to the lawlessness in the one case and dacoities in the other. If this
measure was restricted to all matters in connection with the war and also in
regard to the lawlessness in the Punjab and the dacoities in Bengal, I think
the whole Council would bo practically unanimous in supporting Government
and when I see that that is the whole object with which this legislation is intro-
duced, according to the lucid explanation which Your Excellency graciously
supplied to the Oouncil, and the speech which the Hon’ble the Home Member
has made, it appears to me that, so far as the principle underlying this
legislation is concerned, there is no real difference of opinion. It appears to me
however, that, in giving effect to the intention which Government have in
view in legislating in these two directions, the wording actually employed
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goes much beyord it, and it is with some feeling of apprehension that I -
the all comprehensive character of the provisions whioch are embodied
in the Bill. Your Excellency will observe that the first part of clause 8,

sub-section (I), deals with matters relating to the war, while the second part
is worded as follows : — ) .

¢ Or accused of any offenco punishable with death, transportation or imprisonment for a
term which may extend to seven yecars, or of criminal conspiracy to commit, or of abetting,
or of attempting to commit or abet any such offence shall be tried by Commissioncrs appointed
under this Act.’

“ Your Excellency can appreoiate that there are grounds to apprehend that
powers conceded in words s0 wide and comprehensive may be exercised in
matters other than those for whicl the present legislat.ion is being enacted, and
the reason why we consider it nccessary to restriot the terms of the Bill speoci-
fically to the objects with which it is undertaken.

* “The preamble to the legislation says :— .
¢ Whereas owing to the existing state of war, it is expedient to provide for special measures

to secure the public safety and the defence of British India and for the more speedy trial of
certain offences.’

“The objecis of this Bill are here clearly indicated. I have already pointed
out, that so far as special measures to secure public safety and the defence
of the British Empire are ccicerned, there is absolute unapimity in this
Council. Then as regards the mcre speedy trial of ocertain offences, offences
which have been indicated by the Hon’ble the Home Member in his spesch,
there is also a practical unanimity. If that is so, Your Excellency, may 1
venture to suggest that the wording of the measure be restricted to what
Government themselves desire, instead of employing such comprehensive
terms as to embrace all such offences as ou%}:t to be allowed to be tried in
the ordi procedure of the miu w courts. Your RBxoellenocy,
though the principle underlying.this Bill been whole heartedly supported,
it has been clearly pcinted out by many members that there are ocertain pro-
visiors of the Bill which go much beyond the intention with whioch this legisla-
tion has been brought forward. If is 80, I do not know whether it would
not be desirable to ask the Hon’ble Member tfo considor .whether he would
not agree to so modify the provisions of this Bill as to restriot their application
to offences contemplated by Government, and thereby ensure the unanimous
opinion of this Gounil in favour of the measure. i

“8ir, it r~ed hardly be said that offenders coming either under the first
part of this Biii dealing with the war, or those who fall within the second classi-
fication, namely, vwho are responsible for organized lawlessness and dacoities, can
have no sympathy from any quarter whatsoever, and it appears to me that if
there is any justification for an emergency measure to be carried at one
sitting in this Counecil, it can only be supplied by the fact that the require-
ments of peace and order require summary treatment in the trial of lg:cia.l
and extraordinary offences.. I do not think that it would be justifiable to
provide in such special legislation for any class of offences which ought
ordinarily to be brought before the existing {aw courts. |

__“AsIhave already said, I wish to associate myself with my Hon’ble
Colleagues in supporting the principlo of the measure, the object of yhich is to
provid additional powers to the Executive Government for the purpose of
dealing with ti.2 situation. 1 do hope that armed with the special powers which

-the present legislation, with sauch amendments as may be made, will confer
“upon Government, they will be ablo to prevent the lawlessneas in the an:m
from assuming epidemic form. I need hardly assure Your Bxcellency
~he people of India heartily desire to co-operate with Government in their
. efforts to promote the cause of peace and order.” :
The Hon’ble Pandit Madan Mohen Malaviya:—“M
. Lord, in the course of the remarks which Your Excellency. was pleased
:, o make at the beginning of this debate, you were pleasod to tell us
* that the measure before the Council is a war measure, and you were
also further pleased to assure us that no slur would be cast on the fair

_ngme of India by the passing of this measure. In spite of this assurance
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from Your Excellency, some fears have been expressed that the passing
of such a measure ns is before the Oouncil may throw a sort of reflection upon
the loyalty of the people of India in general. I haveno suchfear. Iam certain,
My Lord, that the misguided action of a few young men or old men, whoever they
may be, will not, cannot, weigh in the balance against the deliberate, deep-seated
and pervading loyalty of the people of India throughout this crisis. Hopes have
also been expressed that, when the crisis is over, t.ﬁa good that has been done
by Indians will be remembered and the evil perpetrated by a few will be
forgotten. I do hope it will be so. But I tnink, My Lord, that at this
juncture neither fears nor hopes should guide our action. I would ‘trust no
future, howe’cer pleasant,” would °let the dead past bury its dead,’ ‘act firm
in the living present, heart within, and God o’er head.’ The living present
demands from us that in the exceptional circumstances which have been
created by the war, we should lend our loyal support to the Government in
adopting every measure which is necessary in order to prevent and
crush mutinous acts, to preserve public peace and to protect the civil population,
the law-abiding people, from the evils of the misguided action of a few ill-
balanced minds. We are all agreed, as the debate has shown, to the principle of
the measure so far as it is needed by the exigencies of the situation for
securing the public safety and the defence of the realm. But, My Lord, while
it is the duty of us, non-official as much as official members of the Council,
of rendering support to the Government in the emergency measure which the
find, in the special circumstances of the country, necessary to enact, it is also
the duty of the Government strictly to limit the measure to the requirements
of the situation. Mention has been made of the fact that the Defence of the
Realm Act received the unanimous support of both parties in the House of
Commons and throughout the country in Encland. If rightly did so, because
the provisions of the Defence of the Realm Act were studiously confined to
the requirements of the situation created by the war. I am sorry to say, My
Lord—I say it with much regret, but I feel it my duty fo say so—that in
framing the Bill which is before the Oouncil the advisers of the Government
have not confined themselves to the requirements of the situation. I am sor

to say, as many previous speakers have pointed out, that the framers of the
Bill have travelled much beyond the requirements of the situation; and this,
My Lord, is the reason of the dissentient voices which have been mingled in the
speeches made before Your Excellency in offering support to the principle of
the Bill. My Lord, I will make my meaning clear. In the Defence of the
Realm Act it is laid down that ‘ His Majesty in Council has power, during the
continuanoce of the present war, to issue regulations as to the powers and duties
of the Admiralty and Army Council, and of the members of His Majesty’s
forces, and other persons acting in his behalf, for securing the public safety
and the defence of the realm; and may, by such regulations, authorise the trial
by courts martial and punishment of persons contravening any of the provisions
0¥ such regulations designed—

(a) to prevent persons communicating with the enemy or obtaining
.information for that purpose, or any purpose calculated to jeopardis®
the success of the operations of any of His Majesty’s forces, or t0
assist the enemy ; or (and this was added by a subsequent Act) t0
prevent the spread of repoits likely to cause disaffection or alarm
(b) to secure the safety of any means of communication, or of rallwa.{)s,
docks, or harbours ; or of any area which may be proclaimed by
the Admiralty or Army Council to be an area which it is necessary
to safeguard in the interests of the fraining oi concentration of any
of His Majesty’s forces ;
in like manner, as if such persons were subject to military law, and had on
active service commited an offence under section 5 of the Army Act; and
may- by such regulations also provide for the suspension of any restrictions on
the acquisition or user of Jand, or the cxercise of the power of making byelaws,
or any other power under the Defence Acts, 1842 to 1875, ete.’ -

«“ Now, Your Excellency will be pleased to note that the entire power which
is givon by the Defence of the Realm Acts, 1 and 2, is confined to enabling
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the Admiralty or the Army Council to deal with cases where the public safety
or the defence of the realm may be endangered and to enable them to remove
restrictions on the acquisition or user of land which may be needed for military
and naval purposes. .
“ My Lord, the Bill before us goes, as I have submitied, rmuuch beyond the
rovisions of that Act. I have no doubt not seen the regulations which have
geen framed under those Acts. Last evening I requested tho Hon’ble the
Home Member—I hope he will pardon my mentioning it—for a copy of these
regulations, but he could not spare it. I quite understand that he could not,
and I do not complain of it. I wrote this morning io the Hon'ble the
Secretary to the Legislative Department (who, I was told by the Hon’ble the
Home Member, had a copy of the regulstions) asking for it, but he, too, said he
could not spare it. Now, My Lord, we are in this position, that a coi:y of the
Bill was given to us during the course of another debate here y ay. We
have not been given a copy of the regulations on which we are told this Bill has
been modelled to enableus to arrive at a judgment in regard to the provisions
incorporated in the Bill. And we must, therefore, act according to the light
which is within us. I feel that the regulations which have been made under
the Defence of the Realm Actcannot go beyond the clear provisions of that Aot,
and judging from the clearly defined and strictly limited provisions of that Aot,
we think that the provisions embodied in the Bill before us go much beyond
them. If, therefore; My Lord, thereis this general note in the' speeches of
non-official members to-day of a desire to see changes iuntroduced in the Bill,
and to have a discussion regarding some of its provisions, I hope it will not be
set down to any reprehensible wish on the part of the non-official members, or of
those who have raised a dissentient voice or asked for some modification, to
unnecessarily oppose the Government. In the special ocircumstances in
which the Bill has been introduced, we are all- united in rendering
our dutiful support to the.Government in all that is needed for the exigenocies
of the war. But we feel it our ‘duty as well to the Government as to the
public to request the GQovernment to strictly confine the provisions of the
proposed law to the needs of the situation,—and not to allow, under the .garb
of a war measure, provisions to be enacted which are not retam'red by the
situation and are likely unnecessarily to disturb the public mind.

“ My Lord, there are a few points to which I will invite Your Lordship’s
att:ntion. Beginning with the Hon'ble Raja Jai Chand and the Hon’ble Bir
Gangadhar Chitnavis,'and ending with the last speaker, if I am not mistaken,
every speaker has asked that certain provisions should be revised.

" * The criticism may be classified under three heads: the scope of the measure,
the constitution of the special tribunals proposed, and the punishments to be
inflicted in certain cases. As regards its scope, attention has been drawn to a
provision which has been inc:.rporated in section 3 of the Bill, by mcans of

- which any person accused of any offence punishable with death, transportation
or imprisonment for a term which may extend to seven years, has been brought
under the purview of the present Act. Now, that practically abolishes the
provisions of the Oriminal Procedure Code for the trial of these ordinnry
offen.ces. The Hon'ble the Home Member stated that it is not intended, and
I do hope it is not intended, that the ordinasry law should be superseded for the
trial of ordinary offerces. How, then, has this very important provision crept
into the Bill, or has been allowed to come into the Bill, which does in oclear
words supersede the ordinary law for the trial of ordinary offences ?

“ In other respects also the Bill has been extended beyond the necds of the
situation, as sume other members have pointed out. I may draw attention to

- one other sauch provision. Under the English Act, as I have already said, the
King in Council may make regulations, among other p , ‘to preveut the

spread of reports likely to cause disaffection or alarm.’ ]n the Bill before us
rules may be'made to ¢ provent the spread of fulse reports or reports likely to
cause disaffection or alarm.’ The words ‘falis reports’ have been put in.

Now, My Lord, in this country, with a population so ignorant a: it uufortunately

generally is—with the people not trained to such a degreo as to be able to
discriminate between what reports should be repeated and what reports should
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not be repeated, a provision like this is likely to cause trouble and may
» possibly lead to injustice. Ihope the Hon’ble the Home Member will explain
to us why it was necessary, having the precedent of the English Act before us,
to introduce the words ‘false reports’ 1into this Act. 8o much as regards the
soopo of the measure. |

_ “The second point of difference which arises from the debate is the con-
stitution of the tribunals which are to be constituted under the Act. It has
been said on behalf of Government that the provision of spedial tribunals of
three Commissioners is & much better measure- than leaving Courts Martial
to deal with persons to be tried under the Act. That, My Lord, is only one
aspect of the question. The other aspect is that Courts Martial could not
possibly be expected or called upon to deal with the numerous offences which
have been brought under the purview of this Act and made punishable under
it, and therefore the framers of the Act found it necessary to provide for
special tribunals of Commissioners appointed under the Act. There is reason,
My Lord, in support of the view that there is no clear necessity or justification
for creating special tribunals of the kind proposed by the Bill, and that special
benches, constituted nunder the provisions of the Indian Criminal Law Amend-
ment Act of 1908, would have inspired more confidence and ensured a more
satisfactory administration of justice. The constitution of the tribunals
proposed under the Rill is only in one respect, but in a material respect,
different from the constitution of the tribunals under the Act of 1908
to which I have referred. Under the Bill at least two of the Comnmissioners
may be of much less experience than a Judge of the High Court, who
alone can constitute a Special Bench of three Judges under the Act of 1908.
Your Lordship will please note that several Members have expressed the
opinion that it would not be right to allow Sessions Judges or Additional
Sessions Judges who have served only one year as such to be members
of the special tribunals which would deal with special offences under
» special and somewhat summary procedurée. That much with regard to
the constitu:ion.

“ The third point to which attention has been drawn is the punishment
of death provided for certain cases. A sentence of death may be a proper
sentence in certain cases, and no one may object to this punishme:t being
inflicted under certain circumstances upon those who conspire against the
King. But when a summary procedure is prescribed for the trial of such
cases, it does seem to be a matter for consideration whether a sentence of
death should not be omitted from the category of punishments provided in such
cases. Section 2 (2) of the Bill says—

Rules made under this section may provide that any contravention thereof or of any
order issued under the authority of any such rale shall be punishable with imprisonment for
a term which may extend to seven years, or with fine, or with both, or if the intention of the
person 60 contravening any such rule or order is to assist the King’s enemies or to wage war
against the King, may provide that such contravention shall be punishable with death,
transportation for life or impriconment for a term which may extend to ten years, to any of
which punishments fine may be added.

“ Now, My Lc -], to my mind it is questionable—I may be wrong, I speak
subject to correction—whet.cr a person proved guilty of contravening any of
the rules made under this section, even with the intention of waging war against
the King, should not be regarded as a person decserving of worse treatment than
a man who has becen openly fighting against the King’s forces. A prisoner
taken in war is not shot down—not by our Government at any rate, and I
thank God he is not. A prisoner taken in war is interned, and will not the
ends of public safety and of justice be fully met if an offender of the type we
are oonsidoring is so interned, or transported for life, or imprisoned for any
term which the Court may think proper. My Lord, there is always a danger
of irrevocable injustice in the case of a death sentence. Such danger is
enhanced where the trial is more or less of a summary character. I may refer
here to the Pansey murder case, in which a man was ordered to be hanged by
the High Court of Madras, but was acquitted by their Lordships of the Privy
Council—a case in which my friend Mr. Eardley Norton rendered memo-
rable service to the cause of justice. 'There is also another case, the Mahta
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‘case of Manbhum, where a person who had been scntenced to be hanged
by the neck until he was dead, and whose conviction had been upheld by
the High Court, and whose appeal to tho Local Government and the Govern-
ment of India for mercy had Eecn refused,- was yot saved from tho gallows by
the truth being disclosed by the very person in whose interest he had been
convicted and condemned. ‘These, My Lord, are cascs which have ocourred in
this country. In the House of Commons Lord Parmoor referred to the
case of the German Consul at Sunderland, who had beon tried for high treason
before a Judge and Jury and convicted and sentenced to death, and in whose
case the Lord Chief Justice and other Judges had found unanimously that the
crime had not been proved. Thess cases afford us some guide and ought to
muke us pause to think whether in sumnmary trials it would be right to allow
sentences of death to be passed when in such cases the injustice that may be.
done must be irretricvable, _

“ These are some of the points which have been troubling my Honourable
friends who have spoken before me, and these are the points wl:sh have
troubled me also. The result is that while we give our loyal support to the.
measure as & war measure, in s0 far as it is recessasy to meet the exigencies
of the war, we request Government to be pleased to have the measure
thoroughly considered in order that those provisions which are not n
should be taken out of it. My Lord, I sce from the Agenda paper of the
business before the Council to-day, that it is proposed to ask for lcave to have
this measure passed to-day. Yesterday we made a representation to the Hon’ble
the Home Member that the measure might be referred to a 8Seleot Committee
in order that it should be there disc and that poiats of difference may be
better appreciated and understood. I hopethat the request will meet with
Your Excellency’'s approval and with the acceptanoe of the Government, and
that an opportunity will be given to the representatives of Government and
the representatives of the people to sit down - together to retain as much of
the measure as is needed, and as much as it is our duty to sufport at this
juncture in view of the war, and to remove such provisions as do not seem
to be called for by the exigencies of the situation. .

“ With these words, My Lord, I give my support to the principle of the
Bill, and I hope that the Bill will be referred to a BSelect Committee and not
passed in its present form.”

The Hon'ble Raja Abu Jafar:—“My Lord, it is obvious
that the present state of aifairs has rendered it necessary to provide for cmer-
gency measures, and the Bill brought before the Council to-day is
one of them. Considering the unusual state of things which has been brought
about by the present war, no reasonable person will oppose @ rinciple of
this Bill (though there issome difference of opinion as to some of its details).
There was not sufficient fime for us to think over the details of the Bill in
the usual manner, but the Government cannot be reasonably expected to
observe the ordinary rules of legislation on such an extraordinary occasion.
I believe there are circumstances that justify such a measure. I hav- full
confidence in the Government taking this action, and I trust that the powers
* provided by the Act will not be misused by the authorities entrusted therewith,

and its application to the civil ulation would be made with the ut
caution and deliberation. Pop wi e uimost

*“ It is clear from the provisions of tho Bill that it is only a temporary

.measure taken as a E:eca.ution against the exigencies of the existing war,

and it will cease to ve effect six months after the termination of the
War.

“ Taking into consideration the emergency of the sitnation and the limited

-duration of the measure, I think mysclf quite justified in givi -
] 1 support to it.” ysclf quite justified in giving my whole

 The Hon’ble Raja 8ir Muhammad Ali Munhammad
EKhan :(—“My Lord, I submit my grateful thanks to you for the manner in
whioh you have given expression to your feclings towards my country and my
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countrymen. This is not a Bill that could enlist the support of any Indian in
normal times. I personally would regard it as a great misfortune if its provisions
were considered necessary in ordirary times for governing a loyal and peaceful
country like India, for the provisions contained in the Bill are subversive of the
wise and beneficient methods of administration with which British rule is asso-
ciated. It is a sorious matter, My Lord, to supersede the ordinary judiciary of
the country and to introduce sudden and revolutionary changes in the criminal
law of the country without consulting the people. The Bill is highly drastic,
and were it not that we are going through critical and abnormal times,
and that the proposed legislation is put forward as an exceptional and
temporary measure, - I would have certainly opposed its passage through this
Council. In the peculiar circumstances, however, of the position of the
Empire, I recognise that it is not open to us to offer any opposition
to the principle of the Bill; but I am gratified that our consent will
not be regarded here or in England as an admission that India is disloyal
or even lukewarm; for nothing can be more untrue to the real facts. My
Lord, Irefrain from opposing the principle of the Bill, because our Viceroy, who
is beloved and trusted by the Indians and who has unstinted confidence in them,
has considered it essential to put forward the Bill as a war measure and a
war measure only. My Lord, it is to be hoped that the Empire will soon
emerge from this struggle and that the Statute-book will not suffer for long
from the disfigurement which this legislation will inflict upon it. I also
sincerely trust, since the Bill can obviously be a double-edged weapon, that Your.
Excellency’s Government will use the utmost care and vigilance to guard
against any misuse of its provisions by the local authorities concerned. I
also appeal to the Hon’ble Mover that he would give sympathetic consideration
to the points raised by many Hon’ble non-official Members.”

The Hon'ble Maung Mye :—“ My Lord, speaking on behalf of
the people of Burma, I beg to give my full and hearty support to the Bill.”

The Hon'ble Mr. Rayaningar :(—“ My Lord, I sincerely sup-
port the Billin all its essential features, however much I may regret the
circumstances which necessitate its introduction. Though we cannot have
an exaot idea of the real situation, we have the fullest confidence in Your
Excellency's Government and when the Government finds itself unable to cope
with the situation, we must co-operate with it in strengthening iis hands. My
Lord, in a orisis like the present, we may, by showing any reluctance on our part
in supporting the measure, be doing more harm than good to our interests.
‘We want peace and order, and if for the maintenance of peace and order an emer-

noy measure is required, we cannot but adopt it. That is the consideration, My
Lord, which underlies our vote to-day. We are taking upon ourselves a serious
responsibility ; our people’s interests are in our hands, and when we support
the Government in this new measure, we do so in the fervent hope that the
new law would be put into operation in as few cases as possible, and that
under the pressure of extreme necessity. My Lord, I think the Bill requires
modification in a few particulars. I think that the provision which gi:i!'es
retrospeotive effect to the law is unnecessary. I am also of opinion that capital
punishment, except in extreme cases, is too much. I would suggest, for
the consideration of Government, if clause 3 can be so amended as to be
more acceptable. My Lord, we are deeply grateful to Your Excellency
for the assuring words which Your Excellency has given expression to on

this occasion.”

e Hon’ble Sir Reginald Craddock :—“My Lord, I feel sure
that %r Excellency will be gratified by the manner in which the nou-official
members of t'is Council have supported the principle of this Bill. N either
we nor they take any pleasure in putting forward and passing any drastic

we of this kind. As I explained in my opening speech, a long period has
:a?:gg;d before this step was f%und to be necessary, and Your Lordship has
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stated, to which I need add no words of my own, that you do not consider that
legislation of this kind involves the slightest slur upon the loyalty of India. In
a country with such a vast population, there must be some lawless elements ;
as long as they keep quiet no drastioc action is found necessary. When they
begin to show signs of disturbance. then public safety and scourity demand that
action should be taken to meet that attitude on their part. On the whole,
I think that practically dvery member has supported the principle of the Bill.
Even in the case of the Hon’ble Mr. Banerji, I was not able to gather for
certain whether he was actuslly opposing the Bill or merely giving it a
reluctant support. ‘

“ There were several points of oriticism brought forward, and as

some of these if at a later stage they take the shape of specific amendments,
we shall be able to consider whether we can accept any of them, or if we are
unable to accept them, will be able to explain the reasons for non-acceptance.
As to the objection taken that clause 3 of the Bill extends far too wide the
scope of the Bill including, besides offences that would be created under
clause 2, all offences punishable with death, transporiation or imprisonment
for a term which may extend to seven years, in respect to that, the difficulty
felt was to find some comprehensive term which would allow offences
punishable under various Acts to be referred, if necessary, to a tribunal of
this kind, and & long schedule of offences which cven with much care might
still fail to compriss all the cases that it might be necessary to refer to the
tribunal was not considered a satisfactory method, becaunse it is not merely a
particular class of offences, it may be the class of uffender whose speedy trial
" 18 required. Possibly, if some less comprehensive terin can be found to include
all we want, the objection might be considered, but I am not able ofthand to
give any assurance in this matter. I may just add a few remarks with respect
to one or two criticisms that have been made by the Hon’ble Mr. Banerjee
and the Hon’ble Pandit M. M. Malaviya. As regards the criticism against
sub-clause (c) regarding the promotion of feelings of enmity and hatred
between different classes of His Majesty’s subjects, the English R tion
does not of coarse refer explicitly to that particular class of report. e have
generally followed Regulation No. 27, which runs us follows-:—

‘No person shall by word of mouth or in writing cr in any newspaper, periodical,
book, circular, or other printed publication spread alee reporés or ;nn.ke alse
stalements, etc., ete.’

““ This—s e., in regard to false statements—is one of the objections which the
Hon’ble Pandit Malaviya took to the wording of sub-clause (c) of clause 2; but
as regards the reference to promotion of feelings of enmity and hatred towards
His Majesty’s subjects to which the Hon’ble Pandit took exception, I wish to
pomnt out to the Hon’ble Pandit that the rules are intended to prevent the
spread of false and injurious reports ;- and power is taken to make rules to

revent the spread of reports which aro likely, amongst other things, to promote
eelings of enmity and hatred between different classcs of Iis Majesty’s subjeots.
Now, in the circumstances of this country, it is r..ral that when ealing with
the public safety, we should safeguard the spread of reports that are likely to
endanger the public safety. The prevention of reports which promote feefia
of enmity and hatred between differcnt classes oi His Majesty’s subjects is
essential as they may seriously prejudice the public safety.

“1 do not wish, my Liord, to go into further detail regarding the oriticisms
that have been passed because they will be considered at a lstergstn.ge ; I would

only ask that, as we have received such full support to the principle of th
‘measure, Your Lordship will put the motion to the !Egouncil." prineiplo ot B

'111::0. motion that leave be given to introduce the Bill was put and

The Hon'ble Sir Reginald Craddock i—* My Lord. I
to introduoce the Bill and to as k Your Exoellency to m?gnd the ?lou‘.{eabﬁ
Business to admit of the Bill bemg taken into consideration.”
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¥iis Excellency the President :—* I'suspend the Tlules of Business,
and I think that the most convenient method of procedure would be, when the
motion that the Bill be taken into consideration has been carried, to put the
Bill to the Council clause by clause under Rule 31. Each clause will then
have to be dealt with separately, and when the amendments relating to it have
been discussed, I shall put the question to the Oouncil whether that clause
stand as part of the Bill.”

The Hon'ble Sir Reginald Craddoclk :—* iy Lord, I beg to
move that the Bill be taken into consideration.”

The motion was put and agreed to.

The Hon'ble Sir Reginald Craddock :—“My Lord, I beg to
move that clause 1 of the Bill do stand as part of the Bill.”

The motion was put and agreed to.

The Hon’ble Sir Reginald Craddock :—“My Lord, I now beg
to move that clause 2 do stand as part of the Bill.”

The Hon’ble Mr. Dadabhoy :—“ My Lord, I beg to move a small
amendment as regards clause 2 (A). Olause 2 (4) at present reads as
follows ;—

‘ (A) to prohibit anything likely to prejudice the training or discipline of His Majesty’s
forces and to prevent any attempt to tamper with the loyalty i persons in the service of
His Majesty or to dissuade persons from entering the service of His Majesty.’

“My amendment, My Lord, is that after the words entering the’
the words ° military or police’ be added. The object of this clause, as I
understand it, is not to prevent people from dissuading their friends and
relatives entering the service of His Majesty generally, but to facilitate
recruitment ; and as I understand that there is some opposition shown in some
parts of the counfry in the matter of mili recruitment and also in the
recruitment of the police, this clause is rend indispensable.

“ My Lord, the non-official members of this Council are as anxious as the
Government that the recruiting in the country should not be inany way
hampered, or any impediment put in the way of recruitment both for the Army
and for the Police. But as this clause stands at prasent, there is a lilelihood
of its being extended to other departments.. If I have a brother, a son, or a
nephew, and he wants to become a munsiff or join the Educational Department,
and if I dissuade him from doing that, I may be hauled up and brought within
the pale of this law. It is not the intention, My Lord, of your Government to
bring these cases within the Act. The intention is, I understand, to prevent
undue interference with the question of reoruitment for the Army and the
Police. The Police is, of course, a civil department, but as this is a piece of
legislation of an emergent nature, I am prepared to agree that the word
Police be also added, and I am sure the Hon’ble the Home Member will see
his way to accept the amendment.”

The Hon’ble Sir Reginald Craddock :(—“ My Lord, I may say
at cnce on behalf of the Government that I will accept that amendment.”

The question that in olause 2 (4), after the words ‘entering the’ the
words ¢ military or police’ be inserted was put and agreed to.

The Hon'ble Pandit Madan Mohan Malaviya :—“ My Lord,
I propose that in clause 2 (I) instead of the words ‘ public servants and other
persons, ’ the words ¢ Distriot ‘Magistrates, Sub-Divisional Officors or other
competent military authority * be substituted.

“ My Lord, in the Defence of the Realm Act, as I have already submitted,
the special emergency powers conferred by the Aot are conferred upon the ‘ com-
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tent naval or military authority ’, 2and the rogulations which have been made
under that Act, a copy of which, thanks to the courtesy of Mr. Muddiman, I
now have before me, distinctly provide that the powers conferred by them shall
be exercised only by the competent naval or military authority. y Lord, the
words ¢ publio servants or other persons’ used in the Bill before us are extremely
wide, the whole nbject of the war legislation is to secure that the competent
naval or military autheority—"’

His Excellency the Presideat :— Will ithe Hon’ble 1Afember
kindly let me see his amendment” ?

The ¥on'ble Pandit Madan Mohan Malaviya :—“Your
Excellency will pardon me. We have had to work against time. 1 have
introduced the words ‘ and other competeat military authority ' in the amend-
ment I propose .

His Exccllency tke President :—“ You should have given notice
of it beforehand *'.

The Hon'ble Pandit Madan IMohan Malaviya:— I gave
notice of it this morning, as soon as I came here. My object is that the special
powers with which the Bill proposes to arm the Executive ehould be confined to
District Magistrates, Sub-Divisional Officcrs and any competent military authori-
ty. The language used in the Bill is very wide, and, as I have submiited, there
is no sanction for it in the regulations which have been framed in the United
Kingdom in which the competent military or naval authority only is authorized
to exercise the special powers conferred by the Act. That is my amendment. ”’

The Hon’ble Sir Reginald Craddock :(—“1 am afraid that I
cannot accept the amendment on behalf of the Government. A reference to the
clause will show at onoe that the Governor General in Oouncil makes rules as
to the powers and duties of public servants and other persons in furtherance
of that purpose. The Hon’ble Mr. Malaviya at the iast moment has inserted
in his amendment © or cor.petent military authority * because he has recognized
that, but for that, he would be striking at the very root of the Bill which is
based on the Defence of tlie Realm Aot wherein military and naval authorities
are given such extensive powers. But, apart from that, it is a question of
powers and duties of all s_rts of public officers. District Magistrates and SBub-
Divisional Officers may very likely be given powers and duties and so may
many other officers ; the pulice and even village-officers may have duties assigned

to them; and even private citizens. Therefore it is quite impossible to accept
the amendment.”

The amendment was put and negatived.

‘The Hon'ble ®Mr. Banerjee:—“ My Lord, I beg to move
that after clause 2 (1) (c) the following proviso be added :— Provided that
the latter part of claus. (¢) beginnirg with the words‘or to’ ‘in line 4, u
to the end, be not given effect to in any province except by a vote o
the local Legislative Council’ My Lord, ? might have moved for the
deletion of this part of tLc clause because these words are a reproduction of
the provisions of section 153 (a) of the Indian Penal Oode. I need not read
that section. Then, as regards offences committed by newspapers, we have a
similar section in the Press Act. Therefore, I might have moved for the
omission of thesc words altogether. But I find that there is a desire in the
Punjab for a speedy procedure in dealing with thcse matters. Therefore, My
Lord, I have ventured to put in thy proviso that I havo read out, so that in
case local opinion should support the Government in adopting this prooedure
then only they should be emp-wered to do so. The object is, to some extent, to
haye the action of the Exccutive Government controlled by the authority of local
opinion, 50 that nothing should be done under the provisions of this scotion ex-
cept with the consent of the local legislature. In my provincethe local legislaturo
undoubtedly has a non-official majority; but I ain a member of ‘he Bengal Legisla-
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Ltive Council, and I have b - a there for the lust tivo years and 1nore, and I find
that only on one occusion was the Government defeated. During the whole of
that time every measure of the Government, every Resolution that the Govern-
ment supported was carried, and every Resolution which it opposed was lost.
Therefore, really, there would be no risk whatsoever, but, on the contrary, some
slight association of the local representatives with the operation of a measure
like this would, I think, tend to facilitate the administration of this law.

“ With these words, I beg to move the amendment.”

The Hon’ble Mr. Wheeler :—“ My Lord, I venture to think that
this amendment is not one which should commend itself to this Council or be
accepted by Your Excellency’s Government. It overJooks the whole funda-
mental basis of section 2, and,.considering that the conditions which necessitate
the passing of these rules do not differ materially in different parts of the
country, it would be a most ¢urious and unusual state of affairs to have an
aot declared to be an offence in one province and not in another. Neither are
the particular matters with which the rules will deal confined within provincial
boundaries, while there is the third objection that nothing could be more
prejudicial to the speedy disposal of offences, which it is sought to secure by
this measure, than having to wait until the approval of the Legislative Couneil-
in any one province could be obtained before a particular rule was enforced.

“ I would, therefore, beg to oppose the amendment.”
The amendment was put and negatived.

The Hon'ble Pandit Madan Mchan Malaviya :— My T.ord,
I do not press my first amendment to clause 2 (I) (¢) that the words ¢ False
reports or’ be omitted from the first line. I beg Your Lordship’s leave to
withdraw it.”’

The amendment was by permission withdrawn.

' The Hon’ble Pandit Madan HMohan Malaviya:—“ My
Tord, I move that from clause 2 (¢) the words ‘or to promote feelings of
enmity or hatred betweeun different classes of His Majesty's subjects’ be
omitted. I do uot think, My Lord, that there is any need for any special
provision of this kind in the emergency measure before us. There is already
sufficient provision in the existing enactments to deal with a case which might
arise under the clause in question. I therefore move that these words be

omitted.”

The Hon'ble Sir Reginald Craddock :—“My Lord, I cannot
accept thisamendment on behalf of the Government. Before the adjournment I
made some remarks on the subject in answering the Hon’ble Pandit’s speech. This
particular kind of report, viz., one which is likely to promote feelings of enmity
and hatred between different classes of His Maj-sty’s subjects, is no doubt not
a kind of report which would be very common in England, and, therefure, the
English Act did not take cognizance of such reports. But therc is no kind of
report in this country which is more likely to be spread than the one menticned
in this clause, and thereis no kind of report which is likely to do more harm
and damage, and possibly excite more serious breaches of the peace than a
report which is likely to promote feelings of enmity and hatred_ between
differcnt classes of His Majesty’s subjects. Therefore, My Lord, I submit that
this is & very proper inclusion in this clause among the reports which we wish
to check, and that this amendment therefore cannot be accepted.”

The amendment was put and negatived.

The Hon’ble Pandit Madan Mohan Malaviya :(— My Lord,
I beg leave to withdraw m amendment to clause 2 (I) (e), that after
the word ¢ purposes’ the words °subject to the payment of conpensation’ be
introduced.”

The amendment was by permission withdrawn.
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The Hon’ble Mr. Banerjee :—“I beg tomove this proviso to
olause 3, sub-clauso (1) () :—

‘Provided that a person feeling aggrieved at such an order may appeal to the Commis-
sioners appointed uuder section 3, or the District Magistrate or tho Chiof Presidency
Magistrate of Calcutta, as the case may be.” -

“The object of this proviso is to give the right of appeal to a person who
feels aggrievei

His Excellency the President :—“Aro those the words in your
motion as submitted to the table? "

The Hon'ble Mr. Banerjee :—“ No, My Lord, I have added the
words ‘ Chief Presidency Magistrate or the Magistrate of the District.” I had
a consultation with Mr. Muddiman (Deputy Becretary to the Government
of India in the Legislative Department), and I put in these words to meet
a legal difficulty. The text, as before Your Excellency, reads as follows :—

‘Provided that a person feeling aggrieved ut such an order may, where sections 3 to 11
of the Act have been extended to any area, appeal to the Commissioners appointed under
‘section 3. .

3
—

“ That, My Lord, is my amendment. The object of the proviso is to give a
person feeling aggrieved at an order of internment the opportunity of submittizﬁ
his case to a competent tribunal in order to have the faots tested upon whi
the internment has been ordered. And this is only a matter of fair play and
justice to an individual who has been subjeoted to this disability. I under-
stand that this proviso is not in the English Act. But, My Lord, we have not
been following the English Act section by section or clause clause. We
have been making some departures in a restrictive direotion. 1 think we may
make one in a liberal direction also.”

The Hon’ble Mr. Wheeler :—*“I venture to think that there is some
r.isunderstanding underlying this amendment. In the form in which it bas
been moved, it would not be workable. The Commissioners to whom the
.Hon'ble Member has referred will be appointed for the trial either of an
offcnce committed by a breach of the regulations or of the other wider offences
whizh have been made cognizable by the tribunal. It might very well happen,
and would ordinarily happen, that at the time an order was passed uuder
clause (f) there would be no Commissioners in existence. It is quite contrary
to the whole spirit of the Bill to convert the three Commissioners into an
Appellate Court against the orders of executive officers, and would seriousl
impede the pamng of those orders, which is the object for which the Bill
provides. I would, therefore, oppose the amendment. ” ° |

The amendment was put and negatived.

" The Hon'ble Pandit Madan Mohan Malaviya:— My
Lord, I beg leave to withdraw the amendment to clause 3 (1) (A), ¢.e., that the
word ‘ military ’ should be inserted before the word °‘service’, as an identical
amendment has, I understand, already been accepted.”

{ecrThe amendment was b_y permission withdrawn.

The Hon’ble Pandit Madan Mohan Malaviya:—“M
" Lord, I beg to move that from clause 2 (2) the word ‘ death’ removed.
. I stated thereasons for this amendment earlier in the day. I think, My Lord,
that in cases where there is provision made for a summary trial, it is desirable
that the extreme sentence should not he passed ; the endsof justice will be
met by transportation for life or im'primnment for a_term  which may extend

to ten years, as the section provides.”

4
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The Hon'ble Sir Reginald Craddock :— On the subject of this
smendment I think it is very likely that the cases will be rare in which a
sentence of death will be passed. But it would be a mistake to withdraw the
power of inflicting capital punishment, because there might be cases in which
no other punishment could adequately meet the crime. In the remarks that
he made in his speech this morning, the Hon'ble Pandit suggested that men
who assist the King's enemies or wage war against the King ought to be treated
like prisoners of war, namely, enemy subjects who are fighting for their own
King and who happen to have been captured. This is a contention which it
is impossible to accept. The prisoner of war is a subject of a foreign power
who owes no allegiance to the Sovereign of the country in which he is interned.
But if a subject be found, in contravention of those rules, to have either assist-
ed the King s enemies or waged war against the King, heis nothing but a
rebel or a traitor, and all civilised countries provide that in extreme cases the
penalty of death may be inflicted on such persons. Therefore, My Lord, we
cannot accept this amendment. "

The amendment was put and negatived,

The question that clause 2 as amended stand as part of the Bill was then
put and agreed to.

The Hon’ble Sir Reginald Craddock :—“I now move that
clause 8 stand as part of the Bill.”

The Hon’ble Mr. Surendra Nath Banerjee :—“ My Lord, I
move that in clause 3(1), after the words ‘in writing’ the words ¢subjeot
to a vote of the local Legislative Council ’ be inserted.

“ The appointment of Commissioners is left to be decided by the Local
Government, which means the Executive iovernment. I am sure Your
Excellency’s Government would like to have educated opinion associated with
them in the appointment of the Commission. -. If this is done, the work of the
Commission, by enlisting public opinion on its side, will be facilitated.

«Jt seems to me that no harm can accrue and there is no risk of frietion or
collision. For in the local Legislative Council the Government will practi-
cally have its own way. The views of the Executive Government will nearly
in all cases be accepted by the Legislative Council.. It would be a distinct
advantage if tho decision of the Executive Government were confirmed by the
Legislative Council. These are my reasons for submitting this amendment
to the acceptance of this Council.”

The Hon’ble Mr. Dadabhoy :—“ My Lord, in connection with
the consideration of Mr. Banerjee’s amendment, I take the liberty to place
before the Council a scmewhat modified proposal. I wculd put my amend-
ment in a form which I bave no doubt will be acceptable to t'. Hon’ble the
Home Member. We have heard a great deal this morning abou. th1§ section
and the great and sweeping powers that this section allows. I think that,
if my amendment is accepted %y Government, it will in a way allay the feeling
that the Hon’ble Members here as well as the public generally have, and it
will also serve as an effective check on the executive. I disagree with my
friend the Hon’ble Mr. Banerjee and propose the following amendment, namely,
that after the words ‘Local Government’ the words ¢with the previous
sanction of the Governor General in Conncil’ be added.”

on’ble Sir Reginald Craddceck :—“ My Lord, I beg to
rise 'tlf)h: ﬁint of order. This amondment of Mr. Dadabhoy’s has app?,rently
no connection whatever with the amendment put forward by Mr. Banerje-.

« Mr. Banerice's amendment, as I understand it, is that in clauso 3 (I) the
words ;]g;uld rinlas follows :—* The Local Government may, by order in writing
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subject to a vote of the local Liegislative Council, direct that any person, otc.,
Well, My Lord, the whole scope of the provision is that wherever it is in
force in a province, the Local Government may, findingy disorder gaining
ground, direct the constitution of a special tribunal and direct that any person
accused of a serious offence which it is considered should be speedily tried,
shiould be tried by that tribunal. It is clearly a matter on which it is quite
imjossible for us to take the wote of a loocal Legislativo Oouncil. It might not
even be sitting, and in any case it is quite impussible to refer individual cases
to the consideration of a local Council. Therefore, My Lord, I cannot accept
the amendment.”

The amendment was put and negatived.

The Hon’ble Mr. Dadabhoy:—My Lord, I now press my
objection. I suggest that the words ‘with the previous sanction of the
Governor General in Council ’ be added after the words ‘ Local Government.’
I have already said what I had to say on the subject a few minutes ago. I
have heard the Hon’ble the Home Member who stated that the object of
this legislation is to expedite matters. That is a very important object, but
i~ these days of rapid communication, railways and telegraphs, the Governor
General in Council’s order could be obtained within a few hours, and I hope,
therefore, the Hon’ble the Home Member will see his way to accept tE.u
modest suggestion of mine. It will allay public feeling on the subject. The
rection is of a very drastic character. A lot has been said on it this morning,
and I do not wish to repeat what has been said, as it is still fresh in the min
of Hon’ble Members. I therefore request the Hon'ble the Home Member
to see his way to aocept this, and, as I said before, it will he a very
valuable check on the Local Governments, and it will allay publio feeling
considerably on the subject.” '

The Hon’ble Mr. Rayaningar :—“ My Lord, I suppot the
Hon’ble Mr. Dadabhoy’s amendment.”’ :

The Hon’ble Sir Reginald Craddock :—“My Lord, I am
very sorry, but I cannot possibly accept this amendment. In the first
place, the Hon’ble Member seems to overlook that section 3 can only coine
into force at all by notification of the Governor General in Council. fGhat
being the case, the Local Government will have had to establish a case to tlie
satisfaction of the Governor General in Council that this procedure of speedy
trial has become necessary within a part or whole of a province. When once
that is done, it is surely superfluous to require the Local Government to refer
every case, when they wish to send a criminal case to the special tribunal,
for the orders of the Governor Qeneral in Council. If a Local Government
is fit to administer its province at all, it can surely be trusted to seo that a
special tribunal of this kind is used only for the cases for which this Bill has
been designed. It would cause muoch irritation and it wounld be quite iinpos-
sible for the Governor General in Council to dictate all the circumstances that
might make a trial of this kind desirable; once the power has been given to
the Local Government on good case established, it would be quite unreason-
able to require the Local Government to apply for further sanction from tho
Governor General in Council. I am sorry that I must oppose this amendment.”

The amondment was put and negatived.

The Hon'ble Pandit Madan Mohan Malaviya :—* My Lond,
I beg to move that from clause 8( /) the following words be omit{ad :—* or Zcouned
of any offence punishable with death, transportation or imprisonment for a term
which may extend to seven years’ My Lord, I fail to see why the insertion
of this clause is needed in this emnergency measure. There is already sufficient
provision in the existing enactments of the country to deal with cases, which
may arise, of this character, and I hope that the Hon’hle the Home Member
will see his way at any rate to omit this clause from scotion 3(1).”
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The Hon’ble IMr. Banerjee :—“ My Lord, I had the same amend-
ment, and I thoroughly associate myself with the observations which bhave
fallen from my friend. A large number of cascs, such as burglary, rioting
and so forth, which are included in the Penal Code, will be tried by the
Commissioners under this scction and under a summary procedure, which I
think would be dangerous to tholiberty of the subject ; tEere is no occasion
for introducing this large class of cases in this clause, and subject- to a
summary procedure in which there is some chance of justice not always being
done, I thoroughly associate mysclf with the observations of Mr. Malaviya.”

The Hon’ble Sir Reginald Craddock :— My Lord, the Govern-
ment cannot possibly accept this amendment, because it would strike at the root
of the whole object for which these speedy trials are designed. I mentioned in my
opening speech the various kinds of lawlessness which 1t was desired to suppress;
and among those were outbreaks of lawlessness in which large bands of men
plundered whole villages, wrecked shops and destroyed houses and property.
When gangs of men go abroad in this manner they may commit very many
different offences under the Penal Code, and of course it would be impossible
to make a scheduled selection of offences that might be tried or might not be
tried by this tribunal. As a matter of fact although Hon’ble Members have
chosen to describe this trial as a very summaty one, as if in fact it was a
summary one under the Criminal Procedure Code, the trial will differ very little
from the ordinary trial of warrant cases beforc a Magistrate, or a sessions case
before a Bessions Judge. It may be that the evidence is not recorded in full
detail, but all the other features will be the same; and it would be quite
impossible, therefore, to exclude these serious offences from the jurisdiction
of a special tribunal of this kind. If we were to do so we should be taking
away from a Local Government the power to deal with those very cases for
which it is specially asked tor powers to be given wunder this Bill. I have
already oxplained once that it was not intended to withdraw the ordinary
criminal husiness of the country from the ordinary criminal courts of the
oountry. And surely a Local Government may be trusted to send to this
tribunal only those cases which it considers the ordinary courts are unable
to deal with, either because they are choked with business or because the
offences are so0 serious that the delays incidental to the ordinary hearing of
cases would fail to check the outbreak of lawlessness. After this explanation
1 feel sure that the Council will agree with me that it is guite impossible to
exclude theso serious offences from this clause. The Government cannot
accept this amendment.” '

The Hon’ble Pandit Madan Mohan Malaviya :—“ My Lord,
every one of us desires that the wicked gangs to which the Hon’ble Member
has referred should be got hold of as early as practicable ; but obviously what
is needed for that purpose is better arrangements for their speedy arrests ; there
is not the same need for a speedy trial, for once an evil-doer is arrested his
mischievous activities are stopped. But the Act provides for a speedy trial;
everything that the Hon’ble Member has said has been in support of special
yrovisions for a speedy trial ; but as I have said, once an. offender is arrested a
little delay in his trial can lead to no injury to the cause of public peace or
safety. The Hon’ble Member says that if we take away this clause from the
Bill, we shall be taking away the very power that the Local Governments most
desiro to be given to them. I regret I do not at all see why the Local Govern-
ments shoulg so particularly desire to have this clausein the Bill. The Hon’ble
the Home Member says that ordinary courts are not able to deal with ceses like
this, that these courts are choked with busincss and that the disposal of such
oases is unduly delayed. If that is so, that is, if the.c.ourts are choked with
business, the remedy would appear to be to appoint additional Judges, and not
the cnacting of a drastic measure like the one before us. If there 1s no other
reason and no other than what has been stated by the Hon'ble the Home
Member for inserting the clausc in question in the Bill, it scems to  me that
that objeot will be better served and can only be served by the provision of a
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stronger and better police and not for the speedy trial which has been provided
in the Bill.

“ 1 hope Government will reconsider thc matter and see its way to drop the
olause to which, along with soveral other Hon’ble Members, I have drawn at-

tention.” .
The motion was put and the Council divided with the following result :—

dyes-—T. Nocs.—186.

The Ion’ble Mr. Shuznavi. His Lxcellenoy ithe Commander-in-Chicf.
The Hon’ble Pandit Bishan Narayan Dar. . The Hon’bLle Sir Robert Carlyle,

The Hon’ble Pandit M. M. Malaviya. The Hon’ble Sir Harcourt Butler.

The Hon’ble Sir Ibrahim Rahimtoola. The Hon’ble Sir Ali Imam.

The Hon’ble Babu Surendra Nath Banerjee. The Hon'ble Mr. Clark.

The Hon’ble Raja of Mahmudabad. The Hon’ble Sir Reginald Craddock.
The Hon’ble Mr. M. 8. Das. . The Hon’ble Sir William Meyer. .
. The Hon’ble Mr. Hailey.

. The Hon’ble Mr. Gillan.

10. The Hon’ble Mr. Cobb.

11. The Ilon’ble Mr. Brunyate.

12. The Hon’ble Mr. Wheeler.

18. The Hon’ble Mr. Low.

14. The Hon’ble Mr. S8harp.

16. The Hon’ble Mr. Porter.

16. The Hon’bLle Mr. Kershaw.

17. The Hon’ble General Holloway.

18. The Hon’ble Mr. Michael.

19. The Hon’ble Surgeon General Bir
C.P. Lukis.

20. ‘the Hon’ble Mr. Russell.

2]1. The Hon’ble Mr. Maxwell.

22. The Hon’ble Major Robertson.

23. T!e Hon’ble Mr. Kenrick.

24. The Hon'ble Mr. Kesteven.

25. The Hon’ble Sir William Vincent.

26. The Hon’ble Mr. Carr.

- 27. Tle Hon’ble Sardar Khan Bahadur

1. J. Vakil.

28. The Hon’ble Bir Fagulbhoy Currimbhoy.

29. The Hon’ble Mr. Donald.

30. The Hon’ble Maharaja M. C. Nandi of
Kasimbazar. Ct

31. The Hon’ble Raja Abu Jafar of Pirpur.

32. The Hon’ble Mr. Maude.

38. The Horn’ble Mr. Huda,

34. The Hon’ble Mr. MoNeill.

35. T'.e Hon’ble Rai Bahadar Sita Nath Ray.

36. The Hon’ble Lieutonant-Colonel Brooko
Blakeway.

37. The Hon’ble Raja Kushalpal Singh.
38. The Hon’ble Raja Jai Chand. N
39. The Hon’ble Mr. Mayuard.
40. The Hon’ble Mr. Walker.

‘ 41. The Hon'ble Mr. Dadabhoy.
42. The Hon’ble Bir G. M. Chitnavis.

43. The Hon’ble Licutenant-Colone!
Gardon.

44. The Ioa’ble M#, Arbuthnot.
45. The Hon’ble Maung Mye,
48. The ilon’ble Mr, Abbott.

NGO o
© NG mP o~

So the amendment was negatived.
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The Hon’ble Mr. Banerjee :— My Lord, mine is the next amend-
ment, but as it covers the same ground, I beg leave to withdraw it.”

The amendment was by permission withdrawn.

The Hon’ble Pandit Madan Mohan Malaviya.—“ My Lord,
I beg to move that in clause 8 (1) for ¢ Commissioners appointed under this
Act’ the following be substituted ‘Special Bench constituted in accordance
with the provisions of the Indian Criminal Law Amendment Act, 1908.’

“ My Lord, the constitution of special courts is proposed in section 4 of
the Bill. It is said that all trials under this Act shall be held by three Oommis-
sioners of whom at least two shall be persons who have served as Sessions Judges
or Additional Sessions Judges for a period of one year, or are persons qualified
under section 2 of the Indian High Courts Act, 1361, for appointment as Judges
of a High Court or are advocates of a Chief Court or pleaders of ten years stand-
ing. The object evidently is to provide a court constituted by men with special
qualifications, possessing both experience and ability, and that is right. ButI
submit that if instead of what is proposed in the Bill, the provisions of the
Indian Criminal Law Amendment Act for the constitution of a special Bernch
of the High Court will be substituted, the Court before which offences made
punishable under the proposed enactment will go, will he constituted of three
judges of the High Court, who would not merely fully answer the description
given in section 4 of the proposed Bill, but who would be much better qualified
by experience and ability to deal with cases of exceptional character. I think,
My Lord, the constitution of the Bench as I suggest will inspire a great deal

more confidence and will remove much of the apprehension which may be
felt otherwise over the Act.”

The Hon’ble Mr. Wheeler :—“My ILord, the acceptance of the
amendment would almost imply that a large portion of this Bill is not
required, since the Indian Oriminal Law Amendment Act, 1908, already
stands in the Statute-book, and these tribunals which the Hon’ble Member
seeks to introduce in this Bill can already be constituted. I think it is a
matter of common knowledge that the special tribunal of the Oriminal Law
Amendment Act, 1908, has been very sparingly used, and that when it has been
used it has proved a somewhat cumbrous machinery. It would absolutely
frustrate the efficient administration of the procedure contemplated by this
Bill for it to be requisite to bring the parties and witnesses to the provincial
headquarters to be tried by a Bench of three judges of the High Court.
There would never be enough judges to sit upon such tribunals concurrently
with the discharge of their regular duties, and the expense and trouble to the
parties and the delay involved would be tremendous. Also, it would be out of
all proportion to the requirements of the efficient hearing of the sort of offences
that will be brought before the three Commissioners to hold that they should
be brought in the first instance before three judges of the chief provincial
Court. I regret, My Lord, that we cannot accept the amendment.”

The Hon'ble Pandit Madan Mohan Malaviya.— My
Lord, all that I would say is that the result of the amendment that I propose
would be to constitute a Bench of three judges who would be far better quali-
fied by experionce and ability to deal with exceptioral cases. My {riend says
there are not sufficient judgcs at present. Well, you have to appoint three
Commissioners under the Bill, I ask that instead of appointing three Commis-
sioners you should appoint three judges who would fully answer the description
given in the Bill. If my amendment were accepted, three judges who are

ualified o ba judges of the High Court or Chief Court would be appointed.

t would mean a little extra expense, but a great deal more satisfaction from
the point of view of Government and the puhlic that justice will be done and
that there should be provision against the miscarriage of justice so far asitis
possible.”

The amendment was put and negativei.
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The Hon'ble Pandit Madan Mohan Malaviya :—“ My
Lord, I beg to move that in section 3 (8) the words ¢ or in respect of persons
or classes of persons accused ’ be omitted. Asit stands an order may be
passed by the Local Government :-zarding a whole class of pcrsons to
be tried under the Act. There is danger that injustice may in such ocases be

done to any particular n who may fall within that class, and there
would be no difficulty in the Government issuing orders in every individual
case as it may arise. If the words are omitted it will result in this, that the

Government will be able to e&:us orders in every siugle case of a n Or persons
whom it may be considered expedient to try under the Act. I therefore
propaose that these words be oniitted.” -

The Hon’ble Sir ‘Reginald Craddock :—*“ My Lord, it is not
possible to accept this amendment because it is unn Yo require that the
case of every individual man shall be reported to the Local Government before
it passes orders for his trial by these tribunals. These cases are committed in
various districts, there may be large numbers of accused, and it is not a work-
able arrangement that in respect of every man, some of whom might be arrested
at various times, special orders should be required.. The wording of the
section is necessarily drawn so as to enable the Local Govérnment to pass
general orders which would apply to the kind of ocases for which it is con-
templating this speedy trisl. I cannot see how in any way any class
of person can be prejudiced because the order is given in a cular form.
If, for example, it was stated that all persons of a oertain class committing
dacoity in a certain district should be tried by the Commissioners, it certainly
wonld not prejudice any of thess individuals. It merely enables the Govern-
ment to deal with a type of case, instead of dealing with every individual one
when they find that the state of the distriot requires resort to this speedy
met.hc&in of bringing offenders to justice. I am, therefore, unable to accept the
-amendment.”

The amendment was put and negatived.

The Hon'ble Psndit BMadan Mohan Malaviya :—“M
Lord, I do not press the sccond amendment, psz. thatin clause 8 (2) the wo
‘ or classes of persons’ D¢, omitted, because as the first one has not been
accepted this will not be. I beg leave to withdraw it.

The amendment was by permission withdrawn.

- The Hon’ble Mr. Banerjee :(—“ My Lord, I beg to withdraw the
amendment which stands against my name, that is that in clause8 (2) the
words ¢ or classes of persons ’ be omitted.”

The amendment was by permission withdrawn.

- 'The Heon’ble Iur. Banerjee :—“ My Lord, I to move that
in clanse 8 (3) the words, ‘but, save as aforesaid, an er under that
sub-section may be made in respect of or may inolude any person accused of
any offence referred to therein whether such offence was committed befure or
after the commencement of this Act,’ be omitted.

“ My Lord, the offect of these wordsis to make this Aot retrospective.
A man commits an offence to-day: two months hence, a8 Commission is
- appointed : he will be tricd by that Oommission, aind he will thus be deprived
‘-of those rights which, at the time the offence was committed, he undougt.iadly
“possessed.  Those rights were trial according to the ordinary law and a right
- "of appeal if he was convicted as a result of that trial.. those rights will
. be taken away from him although at thé time when he committed that offence
the Commission had not been formed. To give retrospective effeot to any
legislation is a very unusual proceeding, and I do hopeth:t, in the circumstsnoes,
the Hon’ble Member in charge of the Bill will see his way to accept the
amendment which I have laid before this Counocil.”
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The Hon’'ble Mr. Ghuznavi :—- My Lord, I bheg to support this
amendment.”

The Hon'ble Mr. Wheeler :—“ My Lord, it might have been possible
toacoept this amendment had Your Excellenoy’s Government, with great pre-
solence, many mouths ago, foreseeing that circumstances might arise which
woulq necessitate this legislation, introduced and passed it then. Bubt as was
explained by the Hon’ble Sir Reginald Oraddock this morning, it has been the
policy ol Your Excellency’s Government to maintain the administration of
th_e country on the ordinary lines for as long as possible, with the result that
this measure is being introduced after the circumstances which nocessitate its
mtroduotlon. have actually arisen. There may be cases which have already
occurred which are of the kind to zhich it is Xesired to apply the procedure

of this Bill, and for that reason that cl i dit i bmitted
that it should stand.” reason that clause was inseried, and 1t is su

The amendment was put and negatived.

The question that clause 3 stand as part of the Bill was put and agreed to.

The Hon’ble Sir MgMald Craddock :—“ I now move that
clause 4 stand as part of the Bill. ”’

The Hon’ble Pandit Madan Mohan Malaviya:—* My Lord,
I beg leave to withdraw the next amendment, namely :—

¢ That from olause 4 (2) the words ¢class of acoused ’ be omitted.
The amendment was by permission withdrawn.

The Hon'ble Mr. Ghuzmavi :—“ My Lord, I desire to move an
amendment which stands against my nane. It is this, that in clause 4 (3) the
words ¢ at least ' be omitted. : ‘

“ The reason why I move thisamendment is as follows. As far as I have
been able to judge from reading this Bill and as far as I have been able to
gather the intention of Government, I take it that the Government intend to
create a special tribunal consisting of three Commissioners, of whom one shall
always be a non-official.  If therefore these two words ¢ at least * are allowed to
remain, it will be possible in that case on some future occasion to consfitute a
special tribunal with three official judges or three officials. Therefore, if these
two words are omitted, it will go a long way to reassure the publio outside this
Oouncil as well as perhaps some of my friends within this Council who are ot
the opinion that I occasionally read them a lecture, although I think that my
lecture is always wholesome and on this occasion it wili do them good.

“ 'With these words I beg to express the hope that the Hon’ble the Home
Member will accept this little amendment which I have moved. ”

The Hon’ble Pandit Macan Mohan Malaviya :—“ My Lord,
I beg io support this amendmext. Under the High Courts Act there 1sa
provision for the appoiniment of a certain number of Barrister Judges to
every High Oourt. Parliament has considered it desirable in the interests of
maintaining the best standard of justice, that this provision should be in the
Act and this has been in force throughout up o this time. The tribunal
roposed under the Bill is going toba a special tribunal, and it is highly
seslrabla that there shou)l be provision for the appointment in such a court
of a Jawyer who hud not served either as a Sessions cr Additional Sessions_
Judge, nnd who would therefore be either a porson who is a barrister or a
vakﬁ practising independently in the courts. From that point of view, it
is very desirablo that the words ¢ at least ' should be omitted.”
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The Hon'ble Sir Reginald Craddock:—“My Lord, the
inscrtion of the words °at least’ was intended to insure that {wo of the three
persons who constituted this Court—it might be all three— buf at least two
should be persons who had some judicial experienco, or were qualified as des-
cribed in sub-olause (3). It may not always be possible to constitute a tribunal in-
which all three shall be judges who answer to certain tests of service or other
qualifications, and the number of judges available at any one time in a Pro-
vince are not s0 numerous as to n:akc it possible to constitute a number of
these tribunals if all three Commissioners have (v have these qualifications.
The Government, therefors, considered it to be a very adequate safeguard in
the constitution of these courts that at least two of these Commissioners should
be qualified in this way, and therefore they are not prepared to acoept an
amendment of this kiund if the intention of the amendmeunt is that all three
should have these special quilifications.”

The amendment was put and negatived.

The Hon'ble Mr. Dadabhoy :—“ My Lord, I beg to move that, in
clause 4 (3), for the words ‘ one year ’ the words  not less than three years’
be substituted. I have very few words to say in support of this amendment,
znd I do hope that this amendment of mine will commmend itself to the Hon’ble

16 Home Member who has very extensive administrative experience. I do

-t desire to say anything more to-day on this subject than is absolutely
1.ocessary. I am firmly of opimion that when, under this Bill, summary
powers have been given to the three Commissioners, it is necessary that judges
of experience should be chosen. In clause 11, the last clause of this Bill,
Hon’ble Members will perceive there is a distinct provision that ‘no order
under this Act shall be called in question in any court, and no suit, prose-
~cution or other legal proceedings shall lie inst any person for anything
which is in good faith done or intended to be done under this Act.’

“ Hon’ble Members will therefore see what wide and extensive powers the
Commissioners will have, and it is only right and proper that judicial officers
of experience should be on this Commission. My fouf,el myself have been at
the bar for many years ; I have come in close contact with the judicial work
in my-own Province ; and I for one would not trust Additional Sessions Judges
and Sessions Judges of one year’s standing with this great work "

The Hon'ble Sir Reginald Craddock :—“I may save time by
intervening to say that the Government are prepared to acocpt-this amend-
ment and provide that the judges shall have these three years’ experivnce which
the Hon’ble Mr. Dadabhoy desires.”

The amendment was put and agreed to.

The Hon’ble Pandit Madan Mohan Malaviya:—“ My
Lord, I beg to move that in section 4 (*) the following words be omitted,—
‘*Of whom at least two shall be persons who have served as Bessions Judges or
Additional Bessions Judges for a period of one year ’ {or three years as now).

“ The section will then run :—

‘ All trials under this Act shall be held by three Commijssioners qualified under secticn
2 of the Indian High Courts Act, 1861, for appointment as Judges of a High Counrt or are
Advocates of a Chief Court or Pleaders of 10 years’ standing.”

“ My Lord, it is not surprising that the Hon'ble the Home Member should
have more faith in members of the Bervice of which he is a distinguished
ﬁrme,ntatwo than in the members of the Bar. But, My Lord, a more sound

e than the one which appeals to the Hon’ble Member prevails in England,
where a large number of appointments of Judges are made from amorg lawyers
whoare practising amd have practised for some time at the Bar. The result
of the amendment which I propose would be to secure a much better class of
lawyers as Judges on the proposed Bench. I commend the amendment to the
consideration of the Government.”’
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The ¥on'ble Mr, Wheeler :—“My Lord, I had hoped that after
the acceptance of the Hon’ble Mr. Dadabhoy’s” amendment, which goes far to
secure the experienoce of the Sessions and Additional Sessions Judges who may be
aEpmgted to this tribunal, this amendment might have been withdrawn. Its
effect is to further tie the hands of the Local Government, who may have to select
Oommissioners, to people of particular qualifications, and I think it should be
judged largely on its administrative merits. The section, as it at present stands,
1nsures the essential point that on the tribunal-the trained judicial element will
always preponderate. That being so, it is surely not an unreasonable measure
of elasticity to prescribe no special condition in respect of the third member.
Should the cases to be heard be numerous it may not always be administratively
easy to find the requisite two Commissioners of particular qualifications, and
a certain amount of discretion as to the person who can most suitably be ap-
pointed as third Commissioner may well be left. With the safeguard of tll:e
necessary retention of the judioial majority, the discretionary power as regards
the thir({ member canreally give little cause for complaint .

The amendment was put and negatived.

The question that clause 4 as amended stand as part of the Bill was then
put and agreed to . ' ’ |

The Hon’ble Sir Reginald Craddock:—*I now move that clause
b stand as part of the Bill .

The Hon’ble Pandit Madan Mohan Malaviya :— My
Lord, I beg to move that from the proviso to clause b the following words
be omitted, viz., ‘ shall make a memorandum ounly of the substance of the
evidence of each witness examined, and ’°. 'The result of which will be that the
proviso will stand thus :—

‘ Provided that such Commissioners shall not be bound to adjourn any frial for any
purpose unless such adjonrnment is, in their opinion, necessary in the interests of justice °.

“ My Lord, under scction 9 a special rule of evidence is provided. That
rule of evidence is very .much what we find in the Indian Oriminal Law
Amendment Act, section 13. The Legislature thought fit in passing the
Indian Criminal Law Amendment Act to lay dowa that ‘notwithstanding
anything contained in section 33 of the Indian Evidence Act, 1872, the
evidence of any witness taken by a Magistrate in proceedings to which this
Part applies shall be treated as evidence before the High Court if the witness
is dead or cannot be produced, and if the High Court has reason to believe .
that his death or absence has been caused in the interests of the accused ’.
This has been practically reproduced in section 9 of the *Bill before us. But
the Bill goes far beyond this in the proviso to section 5 To lay down that the
Commissioners shall make only a memorandum of the substance of the evi-
dence of each witness, is, I submit, unnecessary and dangerous. The Com-
missioners may hear a case, and if they take down only the aubsta_nce of the
statements of witnesses, they may, when they come to.rea.gi the ev@ence as a
whole, niss some point which may lead to grave injustice. I think, as no
appeal is provided for, as the judgments of the Commissioners are to be final
angc:bnclusive, it is desirable that the evidence should be recorded in full as
it is required to be recorded under the Crimninal Procedure Code .

The Hou'ble Sir Neginald Craddock:—“ My Lord, the pro-
cedure provided under section 5 is intended to facilitate a specdy trial, which is
the objeoct of this legislation. The dctailed record of evidence that is taken down
in our courts is taken down in full in order that the appeilate- court may have
the means of judging the facts upon that record. When, however, no appeals
are allowed from the decision of the court, it is clear that a very 101§g anfi
detailed statoment of evidence is not unecessary. It hasto be judged in this
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case by the peoplo who hear that-evidonco and not by people who have not
heard the evidence and who have to judge on a written record. Therefore, to

rovide that the Cominissioners should have the whole of the evidence taken
gow'n in detail, would be to interfere considerably with the object of the trial,
which is to be a speedy one. No doubt, in practice, the Commissioners would
record such evidence as they thought proper in order to assist their judgment
in the case. But it is in acoordance with the whole objeot of this legislation to
give them the option of making a memorandum only of the substance of the
evidence, and I think that the discretion as to the exact amount the Commis-
sioners should take down in writing may well be left to them.

- “ [ am unable, therefore, on behalf of the Government, to accept this
amendment.”

The amendment was put and. negatived.

The Hon'ble Mr. Dadabhoy :—* My Lord, I beg to move that in
clause b (2) after the word ¢ prevail ’, the following words be added ¢ Butin
no case of difference of opiuion shall a sentence of death be passed.’

“ My Lord, the amendment which I now press upon the attention of the
Oouncil is not pureli a sentimental one. It is founded on the traditions of
British justice; itis based on the wide LErinciplas of British justice ; it goes
to the root, I say, of Brifish justice. In this case summary d1:40w¢.=,ra| are given to
these Commissioners ; they will have powers of life and th ; the inquiry
which they will have to make wiil be of an extremely e:mmary nature and
* character ; they will not be bound to observe fully the rules of evidence which
the Bvidence Act imposes in ordjnary procedure. Even under clause 9 ef the
Bill v extensive powers have been giventouaethemtamantofayenon
who is or, whose disappéarance or incapacity to give evidence has, in the
opinion of the Commissioners, been caused in the interests of the accused. M
Lord, Iam perfectly aware that under the Crimea Act the Bpecial Tribuna
enjoys a similar privilege ; that-is, in case of a difference of opinion the judg-
ment of the majority of the judges prevails, even when a sentence f death 1s
“ But, My Lord, you oan- hardly compare the experience, the profound
legal knowledge of High Court:Judges with those of the Commissioners that
will be appointed; and I therefore contend that it will be not quite safe for
ﬁple go'u;? up for their trial befure these tribunals that in thc case of a
ifference of opinion the maximam penalty of the law should be pronounced.
“My Lord, the objeot of this legislation is doubtless a deterrent
one ; but will its deterrent effect be taken away if, instead of the maximum
"penalty of the law, a sentence of penal acrvitmﬂa for life is substituted ? My
Lord, we are -all desirous of co-operating with Government in ing this
emergent piece of legislation. We have all shown this morning how anxious

-~ we are to help Government in this orisis, in this hour of the Bmpire’s need.

-~ But, My Lorg, at the same time, I do think that justice should !'_ combined

“ with c.lemmwt{:a and where there'is a difference of opinion betweeu Lhe Ju
as rds the guilt of an offender, it is in consonance with the prino;lq:

of British justice, it isin consonance with the ideas of all Englisumen, that
~ the bensfit of the doubt in that case should be given to the accused, and
~ the maximum penalty- .of the law should not be pronounced.
“ With these words, my:Lord, I request that clause 5 be amended in
- ttll;; vryt I suggest, which can be done without detriment tcss)the provisions of
. ct. _’ , .

iR X e

" 7The Hon'ble i+ Ibrahim Rahimtoola:— M Lord, I should
also like to support the amendment. When the insz under this Aot
are gqmgto be largely of a sunmary character, I think it 1is very desirable

The Hon'ble Mr. Daa:—" My Lord, I support the amendr-ent.”
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that the extreme penalty of the law should not be allowed whenever there is a
difference of opinion among the judicial officers charged with the trial of the
oases. I trust thai the appeal which we are making to Your Excellency will
be acoepted and that the extreme penalty of the law will not be awarded in
cases in which the Commissioners appointed under this emergency legislation
zve divided as to the guilt of the accused.” ‘

The Hon’ble Sir Gangadhar Chitnavis:—“ My Lord, I sup-
port the amendment.” '

The Hon'ble Sir Fazulbhoy Currimbhoy :—“1I fully endorse
the views expressed by the Hon’ble Mover and the other Members, and I sup-
port the amendment.’’

The Hon’ble Mr. Banerjee :—“ My Lord, I have given notice of-
the same amendment and I thoroughly associate myself with the observations
made by the Hon’ble Mover. ‘Here is a man tried under a summary procedure,
and there is no appeal for him against the sentence of the Commissioners ; and
when there is a difference of opinion ‘there is always an element of doubt

. introduced as to the soundness of a conviction. Under these circumstances, it
seems to me to be hard—almost unfair—to pass the extreme penalty of the law
upon a man thus situated. - I hope, therefore, that the Hon’ble Member in
charge of the Bill will see his way to accept this amendment.”

The Hon’ble Pandit Madan Mohan Malaviya:—“ My
Lord, I have given notice of a similar amendment, and I beg to support the
smendment before us. My Lord, if the amendment is accepted the result
will be that where out of three judges one would be in doubt as to whether
the accused was guilty or not, in that case the accused will have, and
he should have the benefit of the doubt.. That is a principle of English
law for which Englishinen have justly olaimed greatcredit. We admire the
system of English justice because of that principle. I fear, My Lord, that if
the section b (2) of the Bill stands as it does in the Bill, there will be a very
great departure from the aforesaid established principle for which there is no
justification. I hope the Government will see their way to accepting the
amendment. *’ '

The Hon’ble Mr. Ghuznavi:—“ My Lord, I desire to endorse every
word which has been uttered by my friend Mr. Dadabhoy with regard to his
amendment. Justice should always be tempered with mercy in a case of this
kind, and I hope that Government will see their way to accepting this amend-
ment.”

The Hon'ble Sir Reginald Craddock :—“ My Lord, this amend-
ment has received a certain amount of support from several Hon’ble Members
of this Counecil, and I should like to view it sympathetically ; but I think
there is to some extent a confusion of ideas in this matter. The clause provides
that, in the event of any difference cf opinion between the Cowmmissioners, the
opinion of the majority should prevail. That difference might be in respect
o? the conviction ; but the amendment bears no relation whatever to the

nestion of conviction. No doubt it is possible that in some cases one member
of the Court might wish {0 give the benefit of the doubt to the accused pe:son,
and the majority of the Court (i.e., the other two members) might find him guilty.
It would be entirely contrary to all the principles on which all tribunals are con-
stituted that the opinion of the minority should decide as to whether the man 1s
guilty or not. Nor does the amendment moved by the Hon’ble M. Dadabhoy
aotually amount to that, although the arguments that he put for ward would appear
{o suggest that that is what e really contemplates. In effect, what the amend-
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ment really proposes is that, in the event of a diffcrence of opinion, whether it
be of sentence or of conviction, no sentence of death should be passed. Well,
there would possibly be some case for that if you took a hasty opinion on it.
At first sight it might seem a reasonable proposition. As a matter of faot,
under our existing law, a Sessions Judge may sometimes. refrain from paming
a sentence ol death, and it may be enhanced to a sentence of death by a Hig
Court. So that our existing law recognises that there may be a differecnce of
opinion about a sentence in which the opinion in favour of a sentence of death
shall prevail. Now, in this particular case, what may often happen may be
that there may be a conviction for murder, perhaps of an vated kind,
and the majority of the tribunal mag consider that the capital sentence is the
only one which will meet the case. One of the J udgea may think thai the case
might be met by the sentence of transportation. 'a that ocase of courso the
opinion of the two must, in accordance with all precedent, prevail. But there
is & very considerable saf in such oases, and in respect of that I would
draw the attention of the Council to sub-clause (2) of clause 8, where it is made
quite clear that the power of the Governor Goneral in Council or the local
Government to make orders under seotion 401 or 402 of the Code of Oriminal
Procedure will remain unimpaired by the Bill. Clearly, then, in such a case the
accused person who has been sentenced fo death would have a strong point in his
favour in a memorial to the Local Government and then to the Governor
General in Council, that one of the members of the Court had not been
in favour of inflicting the death sentence ; and the teot that this third Judge had
been in favour of the more lenient course would be on record and would
receive due weight from the Local Government and from the Governor General
in Council. We consider, my Lord, that these safegi:ards are ample to ensure
that a man for whom the capital sentence might be considered to be extra
severe should have ample opportunify of having considerations in his favour
given weight to by the executive authority, and that the existence of this
safeguard renders it uunncessary to depart from all precedent in the case of these
tribunals in such a way as to prescribe that the opinion of the minority
shall prevail over the opinion of the majority.

“ I hope, My Lord, that the Council will rest satisfied with this explanation
of the case, and will feel re-assured that it is improbable that extra severity will
ever be exercised in the case of persons convicted of crimes by this p ure.”

The Hon’ble 21r. Dadabhoy :—* My I.ord, I have heard with great
interest what the Hon’ble the Home Member had to say in reply to my
amendment, but, with great respect for his opinion, I beg to say that the Hon’ble
the Home Member is under some misapprehension as regards the interpretation
of sub-clause (2). In that clause a difference of opinion is provided for both as
regards the finding of the Court and the sentence to be passed by it. I am not
at present questioning the finding of the Commissioners. In the matter of
sentence only my amendment will apply. Olause 8 (2), no doubt, gives powers
to the Loocal Government to interfere in this matter ; but my Hon’bﬁ; friend has
probably not noticed that this il:ﬂuiry will bo of a very sum nature. The
evidence that will be recorded will be brief, and the provisions 0; the Bvidence
Act and the Criminal Procedure Qode will not be rigidly followed. Will the
Local Government be in a position to form, on such an imperfect record, their
decisivo opinion on the case? Who will be the best judges, the Commissioners
who heard the case, who heard the evidence and who recorded brief notes of the
evidence, but who also had.the- opportunity of marking the demeanour of
the witnesses, or the Local Government which has before it an imperfect record
of the case? I submit, therefore, that the objection that has been raised to my
-amendment is neither valid nor conviucing. 1 appeal to this Ouvuncil, to the
Hon’ble Members, in the name of justice, in the name of humanity, to accept

-my amendment. As you ‘are aware it is a cardinal prinoiple of British
Jjustice that a hundred guilty . s may go oOff scot-free rather than one
im;;%ci:nt man shoul%lke oged ; and L. therefore ask you to give your support
0 most rezsonable ame ent. Lord, I no
amendment to the vote.” d v request you to put my
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“The amendment was put and the Council

result ;—

Ayes—186,

1. The Hon’ble Mr. Ghuznavi.
2, Thf) Hon’ble Pundit Bishan Narayan
ar.

The Hon’ble Pandit M. M. Malaviya.

The Hon’ble Mr. R. R. Venkataranga.

The Hown’ble Sir Ibrahim Rahimtoola.

. The Hon’ble Sir Fazulbhoy Currimbhoy.

The Hon’ble Mr Surcndra Nath
Banerjee. -

The Hon’ble Maharaja M. C. Nandi of
Kasimbazar. 2

9. The Hon’ble Raja of Mahmudabad.

The Hon’ble Raja Abu Jafar of Pirpur.

The Hon’ble Mr. M. 8. Das.

The Hoa’ble Mr. Huda.

The Hon’ble Raja Kushalpal Singh.

The Hon’ble Raja Jai Chand.

The Houn’ble Mr. Dadabhoy.

The Hon’ble Sir Gangadhar Chitnavis.

® N g

11.
12.
18.
14
1b.
16.

8o the amendment was negatived.

1.

2
3
4
b
6.
7
8
9
10

ivided with the following

Noes—36.

His Excellency the Commander-in-Chief.

. The Hon’ble Sir Robert Carlyle.
. The Hon’ble Sir Harcourt Butler.
. The Hon ble Sir Ali Imam.

. The Ifon ble Mr. Clark.

The Hon’ble Sir Reginald Craddock.

. The Hon’ble Sir William Meyer.
. The Hon ble Mr. Hailey.

. The Hon’ble Mr. Giillan,

. The Hon’ble Mr. Cobb.

.. The Hon’hle Mr. Brunyate.

. The Hon’ble Mr. Wheeler.

. The Hon’ble Mr. Low.

. The Hon’ble Mr. Sharp.

. The Hon’ble Mr. Porter.

. The Hon’ble Mr. Kershaw.

. The Hon’ble Mr. Michael .

. The Hon’blo General Holloway.
. The Hon’ble Surgeon-General

Sir C. P. Lukis.

. The Hon’ble Mr. Russell.

. The Hon’ble Mr. Maxwell.

. The Hon’ble Major Robertson.

. The Hon’ble Mr. Kenrick.

. The Hon’ble Mr. Kesteven.

. The Hon’ble Bir William Vincent.
. The Hon’ble Mr. Carr.

. The Hon’ble Mr. Donald.

The Hon’ble Mr. Maude.

. The Hon’ble Mr. MecNeill.

The Hon’ble Lt.-Col. Brooke Blakeway.

. The Hon’ble Mr. Maynard.

. The Hon’ble Mr. Walker.

. The Hon’ble Lt.-Col. Gurdon.
. The Hon’ble Mr. Arbuthnot.
. The Hon’ble Maun
. The Hon’ble Mr. Abbott.

Mye.

The Hon'ble Mr. Banerjee:—“ My Lord, I beg to withdraw the
amendment as regards this particular section, namely :—

‘ That to olause b (2) the following words be added, namely :—* but in such
a case sentenoce of death shall not be passed’.” '

The amendment was by permission withdrawn.

The Hon'ble Pandit Madan Mohan Malaviya :— My
Lord, I beg to withdraw my proposed amendment to this section, nawmely, that

to clause b (2) the followin

of death shall in such a case be passed’.”

words be added, namely :—° But no sentence

The amendment was by permission withdrawn.
“The motion that clause 6 stand as part of the Bill was then put and

.agreed to.”

The Hon'ble Sir Reg nald Craddock :—“My Lord, I now
move that clause ¢ stand as it is in the Bill.”

The Hon'ble Pundit Madan Mohan Malaviya :— My

Lord, [ be

to withdraw the amendment, of which Ihave given notice, wvéz,

that the words ¢ and conclusive ' be omitied.”
“ The amendment was by permission \ithdrawn.”
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The Hon'ble Mr. Banerjee :—* My Lord, I beg to withdraw the:
amendment as to clause 6 thai stands against iy name.” : )

The amendment was by permission withdrawn.

The Bon’ble Pandit Madan Mohan Malaviya :— My Lord,
1 beg to wove that the last two lines of clause 6 (1) be omitted, vis. :—

¢ And no order of confirmation shall be neccssary in the case of any sentence passed by

tbhem.””” <

The Eon'ble Sir Reginald Craddock :(—'* My Lord, the last two-
lines of clause 6 (1) that the Hon’ble Mr. Malaviya wishesomitted are ‘ no order
of confirnination shall be necessary in the case of any sentence passed by them'’
My Lord, if this amendment were accepted it would have the practical result
of giving & power of appeal, because if the sentence is subjeot to confirmation
. it is practically impossible for the question of the guilt or innocence of & man.
to be left out of consideration. The Bessions Judge can ordinarily pass all
sentences except the sentence of death without confirmation, and the Bill

rovides that in Jicu of the sentenco of confirmation which is now required you.
Eave a Court of three Judges to decide 1 man’s guilt or innocence and the
propriety of the sentence. The introduction of a confirmation procedure
would therefore strike at the root of the speedy trial proceduré which the Bill
is intended to provide, and therefore it cannot be accepted by Government.”

The Hon'ble Pandit Madan Mohan Malaviya:—“ My
Lord, after all that the Hon’hle the Home A ember has said it yet seems to me-
that there would not be much loss of time caused by the adoption of the amend-

- ment proposed. The acoused would have have been convicted by the Bpeocial
Commissioners and if the extrenie sentence is carried,ont after fifteen days, there-
would not be any loss to the country or to the causa of justice. In the case of a
death sentence the accused ought to be given an opportunity of having his case-
revised by the High Court because it may sometimes prevent a grave injustioe..
This, as I mentioned before, is what- happened in the case of the German
Oonsul at SBunderlad, in which the Privy Council upset the decision of the:
High Court of England who had convicted and sentenced him to death.
Cases of a similar miscarri of justice ought to be provided against.
Nothing would be lost by providing for them inutgh.is Bill.”

The motion was put and negatived.

The Hon'nie Pandit Madan Iiohan Malaviya:—“My
Lord, I move that clause 6, sub-clause (2), which runs as follows, be
omitted : —

‘8 (2) If in apy trial under this Act it is proved that the aocused has committed:
any offence whether referred to in section 3, or in any order under section or not, the

Commissioners may convict such accused person of such offence and pass any sentence-
anthorised by law for the punishment thareof.’ "

“ Now, my *wid, this Act purports to provide for the trial of ocertain
offences to which 4 special significance attaches by reason of the extraordinary
circumstances of the war. Lut by virtue of this provision ev offence of
an ordinary nature, which may be triable otherwise by the ordinary courts
of justice is brought under the purview of this Act. Suppose a person has-
been tried for one of the offences referred to in section 8 and an order is made
sentencing him to 5 years’ imprisonment ; and suppose that there is another
offence of an ordinary kind of which he has been guilty. If ho is tried for
this other offence in the ordinary courts, he will have the advantage of an
: opportumtly of defending himself according to the ordinary regular procedure

which the law has provided, but if the 8 1 Commissioners are empowered

" to convict such an*accused- person- of such an offence not falling nnder the-

purview of this special measure, ‘then the man ix unjustly deprived of the-

right of being iried for ordinary offences by the ording o{mrt‘:p; law, which

the Hon'ble Member has told us this Act does not purporf to take away. My

lf;ord, { submit that this clauso should not find a p}:se in the Bill, and should
e omitted.
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The Hon’ble Mr. Wheelor :—“ My Lord, the sub-clause merely pro-
vides for a point of Erooedure which may arise and enables it to be dealt with-.
out prejudice to anyb>dy. It frequently happens that accused persons are sent
before Oourts on certain charges; after hearing the evidence and weighing the
whole matter the Court considers that an offence, other than that charged, has
been committed and convicts of that. If the clause were omitted, and if the
Commissioners were able only to convict a person of one of the specific offences
mentioned in the Bill, then if they are of opinion that the offence actually
committed is not specifically covered by the Bill, the whole proceedings would
presumably have to be re-opened, it may be before a Magistrate, and the
ancused instead of having had one trial before three Commissioners, of whom
two must have had considerable judicial experience, would have to be re-tried
by a single Magistrate. That would surely neither help the man nor benefit
the cause of justice. I submit, My Lord, that the clause is reasonable.”

The amendment was put and negatived.

The motion that clause 6 stand as part of the Bill was then put and
agreed fo.

The Hon'ble Sir Reginald Craddock :—* My Lord, I now move
“that clause 7 stand as part of the Bill. "

The motion was put and agreed to.

The Hon’ble Sir Reginald Craddock :—“ My Lord, I move
that clause 8 stand as part of the Bill.”

The Hon’ble Mr. Banerjee:— My Lord, I beg to move the
following ameudment, that in clause 8 (I) for the words ‘and no Qourt’
the words ‘the High Oourt alone’ be substituted. The effect of that would
‘be to give a right of appeal to the High Court in the case of the conviction
of an individual. The section takes away the right of appeal. Under my amend-
ment it is proposed that the right of appeal should be given. My ]ford, the
sentence in many ocases would be so heavy and the procedure so summary
that it seems to me as a matter of justice that there ought to be some authority
to which an appeal might be preferred. The High Court is the highest
authority and, having regard to this consideration, the smmmary nature of the
procedure, and also to the absence of the safeguards which are provided by the
ordinary law, I submit that it is only fair to the convicted person that he should
have the right of appeal and that that right of appeal, I recommend, should
be exercised by the High Court.” : ‘

The Hon'’ble Sir Reginald Craddock :—“ My Lord, the amend-
ment moved by the Hon'ble Mr. Banerjee is to substitute the words ¢the High
Oourt alone’ for the words ‘and no Court.” He argued that it was necessary
to give the right of appeal to the convicted persons in such cases, although,
as a matter of fact, his amendment would not have that effect at all. It
would give certain powers of revision to the High Court, and that is all.
'Well, My Lord, in introducing the Bill and explaining the necessity for a
gpeedier method of administering justice, I dwelt strongly upon the necessity

. that there was tha: punishment should follow quickly on the crime, and that
-all the proceedings which are allowed in ordinary times to pursue their leisurely
course, should be quickened np. Therefore to give powers of revision to the
High -Court in ocases of this kind, or powers of appeal as the Hon’ble
Member wanted, though his amendment did not convey that, would be merely
to once more introduce the same kind of delay which by this legislation it is
sought to avoid. I cannot iragine anyone who has yoteﬂ for the principle
of the Bill supporting thix amendment. If the principle of this Bill is
accepted, then the amendment cannot possibly be accepted.”

- The amendment was put and .iegatived.
The motion that olause 8 stand as part of|the Bill was put and agreed to.

The Hon’ble Sir Reginald Craddock:—*“My ILord, I now
move that oclause 9 should stand as part of the Bill.”

The motion wes put and agreed to.

»
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The Hon'’ble Sir Reginald Craddock :—' My Lord, I now move
that olause 10 should stand as part of the Bill.”

The Hon’ble Mr. Banerjee :—“ My Lord, I beg to withdraw the
amendment to clause 10 (4s) thaf stands against my name.”

The ammendment was by permission withdrawn.

The Hon’ble Pandit Madan Mohan Malaviya:—“ My
Lorid, I also beg for leave to withdraw my two amendments to clause 10 (¢i).”

Both amendments were by permission withdrawn.

The motion that clause 10 should stand as part of the Bill was then
put and agreed to. ]

The Hon'ble Sir Reginald Craddock:— My Lord, I now
move that clause 11 should stand as part of the Bill.”

The motion was put and agreed to.

The Hon'ble Sir Reginald Craddock:—“My Lord, I now
move that the Bill be passed. It has been a source of satisfaction to the
Government to find how hearty has been the support accorded by the
Council to this measure. There have been poiuts in it upon which amend-
ments have been suggested, and in one or two ocases we were able to acoept
those amendments. There were others in which I should have been glad to
agree to some of the amendments had it been possible to do so without
interfering with the efficiency of the mnew law. I thiok it is most
gratifying to find how heartily, and how loyally—although the task is never a
pleasant one—the Hon’ble Members have come to the help of Government in
“this matter.

““My Lord,’in the course of the debate remarks have now and then been
dropped which would -indicate that some members have rather over-
estimated the character of the trial before these tribunals as bei

. of a very summary nature, and I should like fo re and lay some
stress upon it that the law of evidenoe in this case is not altered exoept in one
“particular, for which we have ‘a precedent in the Act of 1908, namely, that
when a witness has clearly been got rid of in order to avoid his giving
-evidence, then any statement of his recorded before a Magistrato may be put

. in as evidence. With that one exception which, as I have said, has a prece-

- dent, the law of evideace will continue to guide these Special OCommissioners

- in the trial of cases, and although the powers given are drastio, yet, as most
‘Hon’ble Members will, I think, readily admit, this oriticism has n levellod

- against many measures that have geen brought before our Oounocils, and in

- ~‘nearly every case—perhaps in every case—many of the fears expressed at the
“"time have been found to have been groundless. In the administration of an Aot of
f:this. kind they may rest assured that under Your Excellency’s direction the
~action taken will be not more stringent than the necessities of the case warrant,
*apd I think that Local Governments may be fally trusted not in any way to
-abuse this power of handing cases over to special tribunals. With ®
, . xemarks, My Lord, I ask that the Bill be passed.”

%: The motion was put and agreed to.
The Council adjourned to Monday, the 22nd March, 1915.
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