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Abst1'act of lite P"oceedillgs of tlie Oouncil of tlte Governor General of Indirt, 
assembled f01' llie pW]Jose of makillg Laws and Regulcttiolts wider the 
p"ovisions of tlie Act of Pm'liamenf 24 §'" 25 Vic., cap. 67. 

The Council met at Government House on Wednesday, the 5th March, 1879. 

PRESEN'l': 

His Excellency the Viceroy and Governor General of India, G.lf.S.I., 
presiding. 

His Honour the Lieutenant-Governor of Bengal, R.C.S.I. 
The Hon'ble Sir A. J. Arbuthnot, R.C.S.I. 
Colonel the Hon'ble Sir Andrew Clarke, R.E., R.C.M.G., C.B., C.I.E. 
The Hon'ble Sir J. Strachcy, G.C.S.I. 
General the Hon'ble Sir E. 13. Johnson, R.C.B., C.I.E., R.A. 
The Hon'ble Whitley Stokes, c.s~I. 
The Hon'ble Rivers Thompson, C.S.I. 
The Hon'ble Mumtaz-ud-Daulah Nawab Sir Muhammad Faiz Ali Khan 

Bahadur, R.C.S.I. 
The Hon'ble T. H. Thornton, D.C.L., C.S.I. 
The Hon'ble E. C. Morgan. 
The Hon'ble F. R. Cockerell. 
The Hon'ble Sayyad Ahmad Khan BaMdUl', C.S.I. 
Lieutenant-General the Hon'ble Sir M. K. Kennedy, R.E., R.C.S.I. 
The Hori'ble T. C. Hope, C.S.I. 
The Hori'ble B. W. Colvin. 
The Hon'ble Maharaja J otindra Mohan Tagore. 

CIVIL PROCEDURE CODE AMENDMENT BILL. 
The Hon'ble MR. STORES presented the Report of the Select Committee 

on the Bill to amend the <lode of Civil Procedure. 

DESTRUCTION OF RECORDS BILL. 
The Hon'ble MR. STORES moved that the Report of the Select Committee 

on the Bill to authorize the destruction of Useless Records in Courts in Brit.ish 
Indill be taken into consideration. He said that the orily important change the 
Committee had made in the Bill was by extending its provisions to records, 
books and papers kept in Revenue-offices (which in many parts of British India 
were judicial tribunals), and to the records of the Administrator General. 
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The Committee had conferrcd the pO'Yer to make rnles for the destruction 
of the fonner records on the Chief Revenue Authority, and that of maki~g 
rulcs for the destruction of the lattel; on the High Court. In. each. case the 
rules would require the sanction of Governmen~. 

'1'hcrc were some minor amcndmr,nts which he need not mention as they 
were all enumerated in the rel)ol't. 

The Hon'ble :M:R; HOPE moved tha.t the:Bill be referred baekto the Select 
Committee for consideration as·to whether it should not comprise (whether by 

~(lll'ection'£or iiic1Uiling''lh iJie"1{tues:-or~oHier,vrserpl;ovision: 'to' ensllre the pre- . 
servation of impol'tantreeoi'd~fo~ cei-tain: periods, the 'eai'ly return to the 
parties, where practicable"of ~~cuinents 'put in evidence, and the giving of due 
notice before the destrtlction of such records and documents. 

He said that at first sight it might appear that the subject. of this :Bill was 
a very trivial one, and that the mode in which it was P!oposedto deal with 
useless records was amply sufficient, namely, that their destruction should be 
~egulated by rules made by the High COUlis, and approved, in certain cases, by 
the Local Governments, and, so far as they re~ated to :Bengal, by the G()vernor 
Ge~m'al in: Council. The Council need, however, only look as far as the:Bill 
itself in order to see that a certain: amount of importancea~tached to the 
subject~ It appeared that the very basis of the :Bill, the groundu~n which it 
'w!ts~requiredlat all, ;~!I th~t "iegishti~rirad' ~e~(;~sa;Y k'~o;de~:t~ "a~tho~i~e 
the destruction of the propmiy of .9ther .people; and t4e ,endw,hich .. theBi1l 
would secure was that the Government would be protected from suits by private 
parties on account of anything they might do with regard "to that propm'ty. 
That, he thought, was a very important fact, and such grent power and great 
immunity ought not to be conferred except under suitable. precautions and 
restrictions. The mode in which it was proposed to deal with the matter was to 
give a power of making Rules to the High Courts, subjectto certain: control pro-
vided in: the Bill, which was pretty much the system which prevailed at present. 
It therefore seemed necessary, first, to look into the working of the present 
system. Now, he had unfortUnately some considerable experience as an actual 
litigant in the Civil Courts, and also the experience which he might possess in 
common with all the administrative officers in the country; and he had seen 
and heard from time to time many objections to the method Which was follow-
ed in the destruction of records. In the first place, there was a great tendency 
in the Courts to absorb documents; for one reason or another origin:al title-deeds, 
agreements, accounts and other such documents were drawn int<> the Courts. 
It was true that there was a provision in the Civil Procedure Code bywhi~h a 
party, under certain: circumstances, could get back a docunlCntfrom the 



IJESTR UOTION OF REOORIJS. 2U 

Court by putting iu a copy, hut. in practice, for a varicty of rC'llSons, that 
lll·ovision was very littlc l"csorte<l to. It often 'happened that the real 
Iloint in the case turned upon the hanll-writ.ing or 'signature to a document, 
or on whether it. was or was not forged. 1'lwrefore, in n variet.y of cases, doeu-
ment.s could not l1radically he so got. hack by the peo}lle by whom they woro 
deposited in Court. And when the time came when the document might be 
given back, there wcre other }ll'acticru difficulties to he encountered. 'rJw 
Court had to he petitioned, and in doing so a certain amount of expense 
had to he incurred. '1'he Court. had then to orcler n search for the document, 
and sometimes it could not. he found, or was reportcd t.o be eaten up hy 
white ants. In short, whcn once a <loeumcllt 'was in Court, it was unCOln-
monly difficult to get it out. l~urthel'morc, wht'n a man, on perfeetly rcason-
ahlo grounds, 11e}ievecl tllnt. his document was sal'e in the eustody of the Court, 
and left. it so, he might on enquiry he told t.hat it had hecn delltroyc(l all 
a m,cless record. Such, },fIt. IIol'B said, had heell Ius own experience, and with 
l·t'garcl t.o some other l)lOvinees in India, the enquiries he had made of compe-
tl'nt persons corroborated it, and shewed that the practice of documcnts being 
kept in Court and c1csh"oycd unneeess3.l'ily prevailClI there also, and had been 
known to rcsult. in considerable exrense and inconvenience. 

lIowen'l", if they wished to sec how the present powers, which the Bill 
propose(l to legalize, were likely to be useel, they shon1d look to the present rules 
of t.he COUl"ts, which were the hest guide to sec whether thc 1>l"Oposed legisla.tion 
was wise. IIc hael had consiclerahle difficulty in getting hold of even some of 
them. "When he Ill'pliccl for thcm some time ago, tlwy were not to he had in 
the Legislative D<)pariment at all, and the Select Committee itself, if he was 
riO"htly informed, ha(lnot t.hought it necessarv to take the trouble to look into " . . 
them. IImyeyer that might be, hy hook or hy crook he had at last managed 
to get hold of the rules of four of the different Courts in India. He diel not 
wish to go into auy detailed criticism of thellc four sets of rules, not only be-
cause it might be inyidious to do so, but because a .geneml statement would, he 
hoped, suffLCe for his purpose. U ndel" these rulell the destruction of uselells 
records was provided for in very diverse ways; and he might safely Bay that if 
the provisions in some of the rulos were not utterly superfluous, then provisions 
in others were utterly insufficient. . He did not wish to trouble the Council with 
any great detail unless it 11roved necessary to do BO. lie thought his purpose 
would he insured by inviting attention to the three ohjects which his motion 
comprised, and for which, as it seemed to him, cither thc Act, or the rules to be 
made undcr the Act, should makc definite provillion. 'rhe Act need not go into 
detail, but might wellrl'(luire tlmt the rules should provide inter alia for these 
three thin gil. Fir::;t," the preservatjon of ilDIloliant l·ecords for certain periods." 
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By that he meant that records of a certain class of eases should. be kept so 
many years, and of othcr classes of cases for longer or shorter periods; and of 
certain cases in perpetuity .. Secondly, "the early return to the parties, where 
practicable, of documents put in .evidence;" and thirdly, "the giving of due 
notice before the destruction of such records" and documents," by which he 
meant, the giving notice, as far as practicable, to parties who had put valuable 
papers into Court. As a matter of fact, he found that nearly the whole of 
what he wished to see provided in the rules relating to all parts of India was 

'~'''provrded,-iiHllOUgltnotvei~yclearly'riJid-coinpl(jtely ;., in' the .. rules' of the Cal-
cutta High Court. Therefore, what he asked was nothing more than what 
some of the judicial authorities had found perfectly reasonable, although 
others had not dorie so. The reason why he did not make a definite motion 
that such and such words be inserted in the Bill was,that these matters were 
better discussed quietly in Committee, and the exact wording could be best 
settled then. If his motion were carried, he would then, with the concun'ence 
of the Law ltfember and the other gentlemen on the Committee, propose to 
add two or three members to the Committee, including himself, so as to give 
him an opportunity of stating his views. The mode by which he proposecl 
to meet the object he had in view was one common in our Acts, namely, to 
say that the rules under the Act should provide for such and such main points. 
Practically, it would thus be seen that his request might be summed up as a 
Jl'ltition for time and co~sideration, and in that light it did not appear to him 
io be unreasonable. He trusted, considering the desire which the Hon'ble 
Mover had always evinced to have his drafts l'endel'ed as comIllete as possible, 
that he would not withhold his support from the motion now before the 
Council. 

The Hon'ble MAHARAJA JOTlNDRA MOHAN TAGORE said that he endorsed 
generally the views expressed by his hon'ble friend to his left. The MAHARAJA 
could speak from personal experience that the facilities for taking back 
documents filed in Courts were not such as ~ould be desired, and instances 
were not unknown in which, in the over-anxiousness to clear the record-
room, important documents had been destroyed along with useless records. 
1.'00 much precaution, he thought, could not be taken to prevent such proceed-
ings. The object aimed at by the Hon'ble Member was certainly a good one 
and deserved consideration; but he (THE MAHARAJA) confessed he was not 
prepared to offer any suggestion for the attainment ~f that object. He 
believed it could not be expected that the legislature should lay down any 
hard and fast rules for the purpose; but he submitted the Select Committee 
might well be requested to consider whether certain principles, on the basis of 



IJESTIl UOTION OF IlEOOIlIJS. 31 

which the l~al authorities should frame their rules, could not be embodied in 
the Act, with a view to preserve important dOC1lll1e11h; from destruction. Such 
a course, it seemed to him, would have the additional advantage of securing:1 
sort of uniformity in the rules, which he thought was desirable but which could 
not be obtained if their framing were left ent.irely to t.hc discretion of the local 
authorities. For these reasons, he begged to giye his snpport to the motion 
now before the Council. 

The Hon'ble Sm MUIIA~nIAn FAIZ ALi KHAN said he entirely concurred 
with the remarks which had been made by the IIon'ble Member who had just 
spoken. 

The lloll'ble MR. COCKERELl, said that, as a Member of the Select' Com-
mittee to which this Bill was referred, he desired to submit to the Council that 
the course suggested in this motion was wholly unnecessary. '1'he Bill was 
designed simply to give legal authorization to the practice which, in regard to 
the large majority of judicial records, had heen in force in some parts of the 
Empire at kIst for about half a century; he drew attention to this fact as in 
itself suggesting a sufficient comment on the allegation that bad been made as 
to the Government seeking immu\lity thl'Ough this Bill from the legnl conse-
quences of dealing with private property: For although there had been no 
express legal authority for the destruction of any records or documents, he had 
never heard of a single instance of suits being brought against the Govern-
ment for damage accruing to :llly individual through the practice which this 
Bill was to legalize; and he did not l)elieve that it could be justly affirmed that 
t.he practice in question had worked injmionsly to public or private interests. 

IIitherto, except in the Bombay Presidency and SimIh, and quite l'ecently 
also in Oudh and the Central Provinces, there had lleen no express enactment. 
on this subject, amI it WD.S, he believed, opcn to doubt whether any statutory 
power was needed to effect all that was required as mgarded the large mass of 
records and d~cuments; for public records might be held to be the property of 
the State, and property in private documents deposited in Courts and public 
offices, it might be reasonably argued, became vested in the State, if after 
repeated notice the former owners persistently neglected to withdraw them. 

The Bill, so far from giving nny addition:!.l power to the High Courts to 
tha.t which tlwy had IJCretofore exercised in regard to this matter, imposed this 
important restriction, that the rules to he framed by them must obtain the 
sanction of GovcmIDent, and then be published in the usual way before they 
eould be acted upon. 

/) 



32 IJESTR UOTION OF' llEOOllDS. 

But .the Hon'ble mover of the amendment now before the Oouncil was not 
satisfied with the degree of security to public and, private interests to be 
obtu,ined from these provisions, and thought, apparently, that thc })ower of 
making rules for the destruction of records should be conferred only subject to 
certain conditions and qualifications as to the contents of such rules, for the 
clue preservation of important papers, and due previous notice to parties affected 
by the contemplated destruction of any records or private documents. 

, The Ben~l rules, under which ]lapers were destroyed, now in force, con~ 
,~w~~dt~ry~tTo;;oo.bOththe~e"poili&':-which"the HOIi'ble mover would 

impose by express enactment; and having regal'd to this fact, the Committee 
considered it inexpedient to attach to the power of making rules conditions,' 
the obligatory' principle of which had been fully recognized in the spontaueous 
action of the Courts themselves. 

For whilst, on the one hand, nothing was gained by enforcing in an enact-
ment obligations which were ab-eady admitted and acted up to, there was, on 
the other hand, this objection to such a course, that by its adoption you did 
positive harm, inasmuch as you thereby weakened the sense of responsibility 
under which the discretionary power confelTed on the Oourts was to be exer-
cised ; for it was impossible to forecast such an exhaustive list of the necessary 
conditions and qualifications, as woUld dispense with the need for the exercise 
of discretion in any case or circumstances. 

In providing that the rules to be I1k'\de must meet with the approval of 
the Government, he submitted that all that was necessl1l'Y or desirable had been 
clone in the Bill as it now stood. 

As regarded the suggested provision to be made in this Bill for ensuring the 
E'arly return to their owners of documents put in evidence, he confessed his 
inability to see any connection between such a provision and the Bill under 
discussion, which dealt only with the destruction of records which had become 
useless. 

Acts which dealt with the production of private documents-such, for 
instance, as the Civil Procedure Code, the Registration and Stamp Acts--contain_ 
£'.d in themselves Ilroper provision for the due return of all such documents, and 
if this were not so, the proper place for the needed remedy would be in those 
enactments and not in the present Bill. The suggestion that some provision of 
this kind was needed, proceeded of course on the hypothesis that documents pro-
duced in evidence were unnecessarily detained, and that their owners did ex-
perience difficulty in their recovery. But was it really the ease that such a 
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state of things existed at t,he present time? In the first place, he would 
remark that, under the ln.w of proce(lul'C, n8 it now stood, original documents 
were not required to be filed with the record of nny !mit or }Il'occeding; they 
]md to be produced at thc IlC:tring of a case, and might then be withdrawn by 
their owners on copies beillg furnisheil by t]1O latter for filing with the record. 
He might venture to say also, with some confidence in regard to this part of 
India at lenst, that no such difficulty in the way of the early return of IJrivate 
documents, as was apparcntly sUI'posed to bc felt, 1'(',n11y existed. The true 
difficulty in regard to tho return of documents, when they had been filed. here, 
was Iirecisely in the opposite direction, tha.t was to say, the tCllllency of the 
OWllers of such doeulllents was to leave them where they were, and often con-
siderable pressure was required to induce such persons to wit.hdraw them. So 
much was this found to l)c the case in l'cgaril to doeum('nts brought for regis-
tration, that it was found necessary to girt' POWN' in the Registra.tion Acts, 
to destl'oy all documents not reclaimed within two years from the d'lte of their 
deposit. 

For these reasons, he was of 0pullon that the proposal contained in the 
motion now before the Council shonld he rejected. 

The Hon'blc MR. TIIORNTON said that, after the speech of his hon'ble 
friend on the right (Mr. Cockerell), he had little to say except to express general 
concurrence in the remarks madc by him. He (MR. THORNTON) did not think 
that the Impmiallegislatlll'e was in a position to issue directions ns to the nature 
of the documents to be preserved, and the time during which they should be 
preserved, in the Courts nnd Revenue-offices throughout British India. Thes!' 
were matters which the local authorities, that is to say, the Judges of 
the Hig]l Courts and the Local Governments, werc far better able to deal 
with than this Council-because they were matters which greatly depend-
ed, even as regnrdcd general principles, upon local considerations. For example, 
in localities where there was an elaborate system of survey, settlement, record and 
registration of titles, the preservation of old and unclaim~d documents relating 
to land was a matter rather of sentimental than serious interest; on the other 
hand, in localities where there hnd been no surveyor registration of titles, tIll' 
lll'CServation of such documents was a matter of serious importance. So with 
regard to the time dlll'ing which documents should be preserved. This would 
vary greatly according to the state of land-registration nnd other local pecu-
liarities. In these eircumst .. mccs, he did not think the time of the Council 
would be usefully occupied in attempting to frame rules or lay down princi-
ples suitcd t.o the varied cil'CUmstnllces and differing conditions of the severn] 
Local Governments and Administrations. Another of the Hon'ble Mr. Hope'::: 



lJESTR UOTION OF REOORlJS. 

11roposals seemed open to still greater objection. It was the proposal that pl'OYi-
sion should be made for the early return to the parties of documents put in 
evidence. The law (section 144 of the Code of Civil Procedure) already made 
ample provision for the return of documents filed. by parties to a suit. Any 
dilatoriness on the part of Judges in carrying out those provisions was a defect, 
not in the law, but in the working of the law, and the propel' remedy rested, 
not with the legislature, but with thc executive; if the Bombay Judges were 
guilty of the delays imputed to them, so much the worse for the Bombay 

"Judgcs;....huUt..lvA&..nilt...the.i!IJwLof the law ,and~was nogrouncl. for legislative, 
though it might be for executive, action. 

But though he was not in favour of the legislature attempting to lay 
down even general rules on the subject, there was nothing, he would observe, 
to prevent the Government of India, in the Home Department, exercising 
general supervision and calling the attention of Local Gove1'llments from time 
to time to observed defects in local rules for the destruction of records, and he 
felt sure that defects so pointed out would, if practicable, be at once remedied. 

His Honour THE LIEUTENANT-GOVERNOR did not proposc to support the 
amendment. At the same timc, he felt that the objections raised to the Bill as 
it now stood were not altogether unreasonable. Thcre did seem a want of great 
secmity that the interests of suitors filing documents should be attended to in 
the prp.paration of rules under the Act. It was, however. no doubt an unusual 
course to adopt to refer the Bill back to the Select Committee, and, on the whole, 
he thought the suggestion made by the Hon'ble Member who had just spoken 
would meet the object in view, namely, that the Government should undertake 
to draw the attention of the Local Governments to the points which had been 
noticed, and give them special instructions in framing rules to take ,all the 
precautions that might be necessary. HIS HONOUR thought that, if the Ron'ble 
gentleman and some of the other members who had just spoken, and who were 
])l'nctically acquainted with these questions" had been put upon the Com-
mittee, this discussion would not have arisen. The Select Committee appeared 
to him too small; and he hoped that in Bills of this sort, affecting the ,people at 
large. care would in future be taken to add to the Select Committee gentlemen 
acquainted with the practical working of the Administration. 

The Hon'ble MR. THORNTON observed that, though he was not a Member 
of the Select Committec, he was invited to sit with the Committee and was in 
all respects treated as a Member, and he bore a full share of the responsibility 
which devolved upon the Committee in the consideration and settlement of the 
Bill. 
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The IIon'ole Un.. STOKES said tha.t he had been about to explain, in refer-
ence to lIis lIonour's remarks, that the IIon'ble :Mr. fl'hornton, though not 
formally, was substantially, a member of the Select Committee, whose meeting 
he had attended at MR. Sl'OKES' request, and in the deliberations of which 
be had grc.'1.tly aided. 

Thc lIon'blc Mr. TIopc's motion suggested three amendments of the Bill, 
of which the first would be impracticable, the second would be incongruous, 
and the third, if practicable, would be useless. The fIrst-that the Bill shoulcl 
insure the preservation of important records for certain periods-would he im-
practicable, because, so grcat was the diversity of practice as to the files into 
which civil records were divided, so serious was the difference of local circum-
stances-as, for example, the size of the record-roolUs, nn<l the time in which 
they bccame filled-so various werc the laws under which proceedings took 
place in thc Courts and Revenuc-offices of British India, that no two High 
Courts, no two Local Governments, no two Revcnue-Authorities and, he 
thought he might add, no two members of a Select Committee, would ever 
agree as to what should be deemed" important records" and what periods 
should be fixed for their preservation. This assertion was not without basis. 
Before the report was prescnted, he had studied the rules for the destruct.ion of 
records resl)ectively prepared by two of the superior Courts-the High Court at 
Fort William and the Chief Court of the Panjab j audhe came to the con-
clusion that it would be impossible to make anythin.g like a complete list of 
documents to be preserved in perpetuity or for any given term which would be 
accepted by each Court as satisfactory. lIe had not seen the rules issued by 
the Madras and Bombay High Courts j thcy werc in the hands of Mr. Hope j 
but the Secretary had been informed hy that lIon'ble gentleman that they pre-
sented startling contrasts to the rules issucd at Calcutta and Lahore. So 
far from these long-standing iliscrepancies being regrettable, they seemed to 
Mn.. STOKES to show that each set of rules was adapted to its special environ-
ment, and therefore more likely to succeed in the struggle for existence than 
any general rcgulations which they could possibly frame in Committee for tllis 
conO"eries of countries called British India. 

I:) 

The Bill, in abstaining from detailed specification of documents, followed the 
precedent set not only by this Council in the Central Provinces Laws Act, but 
also by the Bombay legislatUl"e in the Acts mentioned in the schedule to the 
Bill. But the Bill impl'oved on former legislation by requiring thc approval of 
two Authorities to each set of rules-that was to say, the High Court and the 
Government of India, or the High Court and the Local Government, or the 
Chief Controlling Rcvenue-Authority and the Local Government. On the 

c 
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whole, he trusted that the Council would agree with him in thinking that those 
high Authorities were far better suited to regulate such a matter than any 
Committee of this Council would be, and that tribunaLS entrusted by law with 
almost unlimited power over our lives, liberty and most valuable property. 
might safely be relied on to make rules as to the trumpery documents with 
which this Bill proposed to deal. He would conclude what he had to say on 
this part of the subject by quoting what one of their ablest and most expe-
rienced Judges (Mr. Justice Innes of the Madras High Court) had written on 

~ ..... :t.b9_l3.!!1..~.".,_., ... ,. __ .~ .... ~".,~_. ~"~""V __ .... <~~~~ .. '~ •. "' .......... , _"' ..... ' 

"I think the proposed Act is a very good one, as it leaves a proper discretion to do all 
that is required by rules to be framed by the Authorities best capable of judging what is 
wanted." 

The second amendment suggested by the Honourable Member would, as he 
had said, be incongruous. Mr. Hope proposed that the Bill should provide for 
the early return to the parties of documents put in evidence. But such a provi-
sion would obviously be out of place in a little Act de..'Iling with the destruction 
of useless records. It was matter for the Codes of Procedure, and there it was 
ah,p.a.dy sufficiently provided for. The Hon'ble gentleman appeared to forget 
thtlt'it was not necessary for the parties to civil suits to :file original docu-
ments. Copies could be filed and the originals need only be produced at 
the trial. Their detention in Oourt, unless, indeed, they were impounded, was 
not, I1S Mr. Cockerell had pointed out, required by the law.' They could be got 
back by substituting certified copies. This was all set forth in the Code of 
Chon Procedure, sections 59, 62, 143~ 144. So the Code of Criminal Procedure, 
section 367, provided for the return, at the conclusion of the proceedings, of 
documents produced before criminal Courts and not impounded. 

The third proposed amendment, as to giving due notice before destruction 
of records and documents, would, as he had said, if it were practicable, be useless. 
How and where was such a notice to be given? Was it to be published in the 
Gazette, or by proclamation, or served on every person concerned? To have 
any conc~ivable effect, such a notice must contain a complete list of all the 
records and documents proposed to be destroyed, and anyone who had seen, as 
he had, even one Bengali natki, would know that the preparation of such a 
list would be impracticable with the limited official staff and funds at the 
disposal of the Judicial and Revenue Authorities. But furthermore, the 
notice, if it were practicable, would be of no earthly use; for no one would 
read this list. Moreover, as he had explained, no one need leave an original docu-
ment in Court. Whoever did so must, therefore, be held to care little or nothing 
about the document so left, and formal notice to him after a long lapse of years 
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that this documcnt, wodhlcss ill his eyes~ was about to be burnt or turned into 
)Iulp if he did not rcmovc it, would cert~inly be treated with the polite con-
tcmpt which he helieyed the Natives of this country somet.imes exprcssed for 
cet'tain points in our over-claborate system of administration. 

}<'or these reasons, he opposed this motion, nnd speaking for himself-his 
Hon'ble colle:igue J\Ir. Cockerell had spoken for himself wit.h no uncertain 
sound-if the motion wore carried and the Bill referred back to the Select 
Committec, he saw no chance of their nltering their opinion. 

The Hon'hle Sm ALEXANDER AnnUTHNOT was not IH'epared to say 
that he agt'eed with every word that had been uttered in the course of the 
debate in opposition to the Ulnendmcnt moved hy the Hon'ble Member, but 
he might say that in evcrything that had bC'{'ll said by his hon'ble friend 
:Mr. Cockerell he entirely cOlleurred, . It would be useless for him to advert 
to the variolls arguments which had lleen adduced against the amendment. 
But one remark he might he permitted to make, and that was that the appeal 
which had been made l)y his lIon'ble colleague Jrlr, Hope to the general expe-
rience of those who were engageJ in the administration of the cOtmtl'Y, 
was in no way supported lly the communications which had been addressed 
to the Government of India with reference to this Dill. They had before them 
reports from the Government of Bengal and the High Court at Calcutta, from 
the Chief Commissioner of British Burma, the Government of Madras, tho 
Chief Commissioner of Assam, the Lieutenant-Governor of the. Panjab, tho 
Chief Commissioners of Ajmcr and the Central Provinces, the Government of 
Bombay, the Government of the North-"Western Provinces, the Chief Commis-
sioner of Mysore, and the Residents of HaidarabUd and 13nroda. In not one of 
these communications was a word said, that would lead SIR ALEXANDER 
AltDUTIINOT to the conchlsion that the llrecautions which his Hon'ble colleague 
deemed to be necessary, ought to be taken by this Council. He (SIR ALEXANDER 
AnnUTIINOT), perhaps, need say but little as to that part of the motion which 
11rovided for the early-return of documents to the parties; but he could not help 
being struck by some of his Hon'ble colleague's remarks on this point. His 
Hon'ble colleague alleged that it often happened that documents could not be 
got back, that documents could not be found, and that, not unfrequently, they 
were eaten up by whitc ants. It appeared to 8m ALEXANDER ARBUTnNOT that 
none of these contingencies were contingencies against which this Council could 
effectively provide. 'Vhat his Hon'ble colleague Mr. Thornton had said on that 
part of the amendment appeared to him quite convincing. 13ut in his opinion it 
was not to be regretted that this debate had taken place, and he should be very 
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glad if the proceedings of this Oouncil were more often characterised by dis-
cussion and debate. 

With reference to 'the suggestion which had been made by His Honour the 
Lieutenant-Governor of Bengal, he thought he might say, on the part of the 
Government of India, that the Executive Government would be careful to draw 
the attention of the various Authorities concerned, to the' allegations which had 
lJeen made,. and to the arguments which bad been used, in the course of this 

·,uebatcJ and,wouldillr.ect,their,aeriO"U&.,attQnt!9.p- iQ tl)~,_ne~~s.~~~y. or so framing 
the rules as to prevent, as far as might be possible, any of the evils against 
which this amendment was directed, occurring in their respective tenitories. 

The Hon'ble MR.. HOPE said he felt llimself in a position of some difficulty, 
between his desire not to take up tbe time of the Oouucil, and his inclination to 
lloint out the very obvious answers which existed to almost every one of the 
objections which had been advanced; and if, in his desire to be merciful to t.he 
Oouncil, he failed to be just to the cause of the people, which he believed him-
self to be serving, he should, no doubt be somewhat to blame. He did not 
wish to take up time with captious objections; but be would demur, first of all, 
to the statements which had been made by the Hon'ble MI'. Oockerell, who was 
a Member of the Select Oommittee on the Bill. First, he understood the Hon'ble 
Me~ber to say that all that was at present contemplated was to stereotype the 
practice which had existed in Bengal for half a century, without a single suit 
being instituted against Government for the loss of a document which had been 
destroyed. That might be taken in two ways. If MR.. HOPE was to understand 
that the Hon'ble Member approved of the rules passed by the High Oourt, 
and that those rules had acted so well, then those rules contained, and this Bill 
did not, all the safe-guards which he was anxious to see provided. And he 
might add, with reference to the remarks which fell from. Sir Alexander 
Arbuthnot, who said that he had carefully looked through the papers and had 
found nothing therein which showed the necessity for tIns amendment, 
that he, to a certain extent, had taken the idea of a part of his amendment 
from the papers which were received from Bengal and printed as No.9. Mr. 
Field, in a .ery able report on the subject, mentioned that in all the rules from 
the earliest times-in 1833, in 1852 and in 1865-provision had reen made for 
the return of documents to the parties to whom they belonged, and that the 
rules of 1852 required the preservation of original documents filed by the parties. 

So, if it was the system prevailing in Bengal w bich the Hon'ble Member 
wished to stereotype, then it was clear that MR.. HOPE'S view was in 
accord with that of the Hon'ble Member. But if the system he desired to con-
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firm was that shewn by all the rules as they were found in other places, then 
MR. HOPE demurred to the IH'ollriety of stereotyping rules such as those he 
found laid down by the Madras IIigh Court. These rules occupied only 
half a page, and it was there said that, excepting judgments and decrees of 
the Civil Courts, and any documents which the Judge, for special reasons, 
might order to be pr6scrvcd, all records, including documents put in by parties 
as exhibits, were to be destroyed after three years I Now, was it the system 
in Maclras or that in Bengal, or the gener-al want of system, which the 
Hon'ble Member desired to stereotype? 

Another point which had been dwelt upon by more than one Hon'ble 
Member was, that the rules would not be acted upon until they had been sanc-
tioned, and His IIonour the Lieutenant-Governor supported lfr. Thornton's sug-
gestion, which UR. HOPE admitted was an exceedingly good one, that the Home 
Department should draw the attention of the Local Governments to the desirabi-
lity of providing in the rules for the objects lilR. HOPE desired. But as to 
that lib. HOPE would point out that, according to the present Bill, it did 
not follow that there were going to be any new rules at all. The Bill 
merely said that the Court might, from time to time, make rules, and sec-
tion 6 of the Bill provided that the rules now in force should continue and have 
the force of law until they were rescinded. Thereforc, it did not follow that there 
would be any new rules passed in consequence of the passing of this Bill; and 
therefore the effect of the suggestion would at best be that the next time any 
rules were revised, these matters would be taken into consideration. Further, 
some of these rules were made by the High Courts, and he did not know whe-
ther the High Courts would altogether relish receiving a letter from the Rome 
Department pointing out what was desirable. Again, if it was desirable to 
put such dn.-ections into a letter, why might not they be sufficiently sifted to be 
put in the shape of directions in broad terms into the Act? Again, the Hon'ble 
:Mr. Cockerell had remarked that what MR. HOPE wanted was to impose re-
strictions which had already been recognized as obligatory. But what MR. HOPE 
had said in regard to the rules in force in the MadI-as Presidency distinctly 
showed that the restrictions he desired were not held to be obligatory there. 

Another point was one which had been dwelt upon by the Hon'ble 
Mr. Thornton and other Hon'ble Members, but with reference to which 
MR. HOPE must point out that thc scopc of his amendment had been entirely 
misundcrstood. The Hon'ble Member had pointcd out that it would not be 
possible, on account of the varying cU'cumstances and advancement of different 
Provinces of India, to llrescribc in the Act the nature of the documents which 
should be preserved and the time after which they might be destroyed. But 

d 



40 DESTR UOTION OF' REOORDS. 

MR'. HOPE'S amendment did not contain anything which could bear such 
a. construction. All that he contended for was that each Court should in the 
Rules prescribe, amongst other things, periods for the destruction of records in 
proportion to the importance of the documents.· Therefore, everything that. 
h3.d been'said by Hon'ble Members on this point might be held to have been 
unintentionally irrelevant. . . 

With reference to the epigrammatic summary by the Hon'ble the Law 
." Member" .DL.the-~amendIllents."w hich .MR., HOPE had proposed,that the .first of 

them was impracticable, the second incongruous, and the third, if it were prac-
ticable, would be useless, he would remark that epigrams were somewhat 
dangerous things, and he was afraid that epigrams of that sort would seldom 
bear scrutiny. He might take up the time of the Council by replying in the 
same style; but he would only say that to him it seemed that such of the 
Hon'ble Law Member's remarks as were not irrelevant were erroneous. The 
first objection, that the amendment was "impracticable," was founded 
upon a totally mistaken construction of it, namely, that it contemplated that 
the Act should specify in every case beforehand what sorts of documents 
should be preserved and what should not; and that there should be a l:llifonn 
system of rules throughout India. But for this MR. HOPE did not contend, and 
such a contention, it would be seen, would not be in accord with the manner in 
whi~h the entire Bill had been drafted. All that he wished was to secure that 
the rules should provide for the preservation of documents for suitable periods. 
He regretted to hear that, by the Hon'ble Member, all those records which 
contained valuable evidence, accounts and deeds, were designated as "trumpery 
documents." That was the key-note of the Hon'ble Law Member's treatment 
,of the Bill, and though it would seem to be also the view which the High 
Court of Madras· entertained, he must altogether repudiate it. 

With reference to the objection made by one Hon'ble Member, and 
which finally came from the Hon'ble Mover of the Bill, in the form that 
the second part of MR. HOPE'S motion was "incongruous," inasmuch as it 
related to the early return of documents put in evidence, and the explanation 
that it was incongruous because the law already provided that documents 
filed in Court· should be given back to the I parties, he must point out that 
that was an error apparently arising from a too superficial consideration of 
the requirements of the law. The upshot of the sections of the 
Civil Procedure Code to which reference had been made (59, 62, and 143-4) 
was, that a person should ordinarily be entitled to the return of his document 
when he asked for it. But what was provided in the Bengal rules was, 
that to every copy of a decree given to the parties to a suit a. printed notice 
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should be attached, calling upon them to remove their documentary evidence as 
soon as the decree became final; and again, that at another stage notice should, 
wherever practicable, be given to the person or persons on whose behalf nny 
documents were brought into Court, calling on them to take them back into 
their own keeping within six months,-thus giving the owners of documents 
in Court a fair warnin.g, which they would neglect at their peril. 

The third objection was that, if thc measure proposed were not impracti-
cable, it was useless. MR. HOPE submitted that it was neithm' the one nor the 
other. If it was impracticable, he should like to have expL.'l.llation as to how 
analogous provisions came to exist in the rules of the Bengal High Court, and 
to have worked, according' to the Hon'ble Mr. Cockerell, satisfactorily for nearly 
half a century, and to have been re-enacted in the new set of rules in July, 
1877. '1'he rules provided that notice to withdraw their documents should, where-
ever practicable, be givcn to the parties both at the 'time of decree and on a 
subscq uent occasion, that certain records should be preserved for various periods 
of time, and that certnin documents should be preserved even though not taken 
away, If that was not practicable, then the Bengnl High Court had put 
very foolish provisions in their recent rules. If it was, then the supposition 
of the Hon'ble Law Member that no staff of clerks would be able to can'y out 
MR. HorE's proposal, and that notices could not be issued, was opposed to the facts. 
As to the assertion that MR. HOPE'S views were not corroborated by the genera) 
experience of the country, he \Vonld remind the Council that he had already 
pointed out that such cOlToboration did exist in some of the papers, and would 
also observe that in the reports received on Bills, it did not often occur that 
the Council got remarks from all quarters upon specific points unless attention 
had actually been drawn to them and opinions had been required. If a circular • 
were now to go to the Local Governments asking if they considered, on the 
whole, that provision should be made in the· rules lmder the Act for securing 
the early return of documents put in evidence and the giving of liue notice 
before the destruction of important records and documents, he believed that five 
out of six of them would think it very l'easonable that such provision should be 
made. 

In conclusion, he would submit that he had, he believed, given effectual 
answers to the whole of the objections which had been made, The argument 
a!!3.inst his motion amounted to this, that the interests of suitors were already 

o 
sufficiently protected by the existing system, If so, he did not see why they 
should legislate at all in the matter, W1mt he urged was, tha~ if they were 
going to make a law, they must sufficiently protect the interests of those who 
would be affected by it. He would remind the Council that his motion was 
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simply for time and for the re-consideration of the Bill with the assistance of a 
Committee larger than the present one, the smallness of which had been so 
suitably commented upon by His Honour the Lieutenant-Governor. If after 
the Committee had obtained copies of all the rules in force in the different 
Provinces and looked at them, and had asked the Local Governments if they 
thought the provisions suggested by his motion were desirable or otherwise. 
the Committee should come to the conclusion that no amendment in the Bill 
was necessary, he should be perfectly satisfied. There was no urgency for the 

·.",-passing...o£ ... th.e....Bill.~.and .. thefe.~was )lothblgw hi(}h. :made. i~ ne(!essary that his 
plea for time for further consideration should be denied. 

• 

When he was referring to the rules of the Madras High Court, he had 
accidentally omitted to mention that he had also consulted the Panjab rules. 
They were generally good rules compared with some others, but were open 
to exception. For instance: it was first provided in Rule 12 that the file A in 
all civil suits for immoveable property should be preserved in perpetuity. But 
that was governed by a hter rule which said that, when the record-room was 
over-crowded, the Deputy Commissioner might, with the sanction of the Com-
ullssioner, order the destruction of "all records of suits for or relating to rights in 
iminoveable property which had been decided for twenty years and upwards." 
What then would be the position of an unfortunate man who, relying upon Rule 
12, and believing that under it certain important papers relating to his property 
·were safe and to be preserved, left them there rather than make an application 
for the return of them which might be opposed by his other sharers in the land, 
but who, when he did apply to the Court for them in some emergency, was told 
tha~ the papers had been burnt five or six years previously, as there was no space 
for them in the record-room? It was true that, in such cases, an abstraCt of the 
property and right concerned, and the final order, were preserved; but, having 
proper regard to the protection of property, he thought that. no such abstract 
or final order of a Court would compensate for the loss of an original docinnent 
giving a title to land. The Panjab rules contained no provision at all for notice 
or return of documents to parties, and he would conclude by offering them as 
an illustratjon of his case. 

His Excellency THE PRESIDENT said that the amendment appeared to him 
in its main character to be undesirable, nor was it desirable in the real interests 
of the owners of documents which had been put in evidence. He did not think 
that that view had been disputed by any Hon'ble Member, and it did not seem 
to him that the Hon'ble Member had shown that the identical rule was practic-
able in all parts of India, or that directions in support of that object should 
properly be the result of legislative enactment instead of executive orders. 
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Although he sympathized with the object of thc amendment, he did not feel in a 
position to support it. He therefore o})pose!1 the motion. 

The amendment was put and negatived. 

The Hon'ble MR. STOKES' motion was then put and agreed to. 

The Hon'ble MR. HOPE moved that the follo"illg words be omitted :-. . 
In the Preamble, "and Revenue-offices." 

In section 4, "and offices." 

In section 6, " or Revenue-office." • 
The inclusion of these words, as far as he was able to make out, was owing 

t.o some remarks which fell from the Hon'ble Mt·. Thornton on the 16th October 
last. He said-

"If legisla.ti,oe sanction was really necessary to authorize the destruction of public records 
on the ground tha.t, amongst those records, thcre were documents which wei'll private property, 
why should the scopc and opcration of the rresent Bill be confined to judicialrccords only? 
'Why should not its opcration be cxtended so as to embrace the records of other departments of 
the Government? The records of the Revenue, Settlement, Police and other departments were 
very voluminous." 

There was also an allusion to the matter in a letter from the Government 
of the Panj6.b and in a letter from the Government of Bengal j but whether the 
Bengal Government supported the proposal 01' not, lIR. HOPE thought.was not 
exactly clear. It appeared to him that, before making this impOl'tant addition 
to the Bill, all the Local Governments should be consulted, because, adopting 
the argument recently used in the other case, the circumstances of snits and 
the nature of the work under different Goverrurients were so various, that 
legislation which might be exceedingly desirable in One Province, might bc 
totally undesirable in another. What might be the force of that objection, 
he left others to consider. But he would ask, in the first place. what were 
" revenue-records?" If they were the rccords and letters of the Collector. 
he, as the head of the distIict, 'Was cOlTesponding perpetually on every kind 
of subject. His records nnd letters were nll filed. and kept together. and 
it would not be possilJIe for a letter relating to the settlement of land-
revenue nnd a paper relating to nny ordina.ry matter, to be trea.ted dif-
ferently. But besides considering the circumstances and varying conditions 
of different parts of Indin, the words " Revenue-office" were totally unsuitable. 
But llo00a.in why " Revenue-offices" only r Why not Police and other offices r 



· Why ~~lect Revenue-ofiices in particular? Why ¥ot inolude the _Secretariat 
offices? The reason fo~ 199islation given was that the Pllpers ~ll Revcnue-ofliccs 
sometimes included plivate documents. Did all valuable documents of private 
l)e1'8ons always stick with the Collcctor and never come to the Government of 
!uclia or the Local Governments? If aU the othe~ public departme,llts were not 
included, the provision would be an imperfect provision, which would not answer 
the ends it was intended to meet. Mn.. HOPE would put aside the question, which 
had been mentioned in a let leI' from a Bengal officer/Mr. Field, as to whether it 

~-~~~~~L!2..P2Y~ !e&~~ .. f!.~<.m~!~_~~i?!L~~~,!!.oP.~~~.~~~·:-.~?c:!rerel.~, .. 
also seemed doubtful about. Leaving that aside, Mn.. HOPE would say that such 
documents were exceeclingly rare as compared with the mass of other records, 
and he thou~t that greater care would be taken of them if they were left as they 
were than if destruction of them were legalised. But plivate documents were by 
no means the most important documents. All manner of reports and accounts 
of the early history of the country from the time of Sir John Malcolm were 
amongst the records of Revenue-offices. It was only the Local Government 
which could judge how far these papers could be destroyed, and it would be 
very much safer to leave the matter to the cliscretion of the heads of Depart-
ments themselves, than to have formal rules rigidly acted on with the force of 
law .. In short, it seemed to MR. HOPE that when they proceeded to legislate as 
to particular correspondence, they were over-legislating. It might be reasonable 
to legislate for the records of Courts, but not as to the, correspondence of 
orclinary offices. It might next be a question whether they should not legis-
late in regard to their own private correspondence, so that no man should keep 
a document belonging to another person without the permission of the State. 
He therefore held that Revenue-offices should not be included in the Bill,-i,n 
the first place, because the matter could not be properly provided for by legal 
rules; secondly, because legislation was unnecessary, and thirdly, on the 
ground that we should avoid over-legislation. 

The Hon'ble Mn.. THORNTON said that .his hon'ble friend's amendmen:t 
was based upon two objections which appeared somewhat inconsistent one with 
another; one being that the provisions of the Bill were too extensive, and the 
other that they were not extensive enough. As for the first objection, that is to 
say, that no case h .. "ld been made out for the extension of the Act to Revenue-
offices, he would explain that, as rules for the tl.estruction of records' in Revenue-
offices ah'eady existed-at any rate he could vouch for the fact of their existence 
in one Province-it was thought desirable to include these offices within 
the scope of the; enactment. But it would be observed that the Act was per-
missive in its character, and that if in any locality no rules were required to 
regulate the destruction of useless documents in Revenue-offices, they need 
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Jlot be made. As for the second objection, namely, that, if tho provisions of thc 
Aet were lunde applicable to ltevenue-officos, they should be made npplicalJIe 
to all Government officos, he would remark that the argument was thcoreti-
cally plausible; but there was a diflerence betwecn the case of Rcyenue-
offiees and the offices of Government not included within the seope of the Dill, 
namely, that, in the case of the former, there was some evidence that destruc-
tion of records was carried on and that rules were required; in the case of 
the 1'1tter, there was no such evidence. lIe (MR. TIIORN'l'ON) was not nffiicted 
with a' phrenzy for legislative sylmnctry, and l)referl"o<1 not to legislate unless 
there were grouncls for belie'dng that. legislation was praetically wanted. 
Should it appeal', hereafter, that other Government offices required to be 
relieved by pcriodical destruction of papers, inclUlling pl'h-atc documonts, it would 
Hot be difficult to pass an amending Act. 

'1 'he lIon'ble llR. STOKES said the extensioll of the Bill to records, books 
aUll papers contained in revenue-offices (the expression "reyenue-records" 
did not occur in the Bill) was made not merely at the suggestion of the 
lIon'ble Mr. Thornton, but also of Mr. Barkley (now, or lately, a Ju..dge 
or the Chief Court at Lahore), and lastly, of Mr. Field and Mr. O'Kinealy 
with the ecmCUlTence of His Honour the Lieutenant-Governor of Bengal. 
Such record, he was tolel, occasionally did comprise private documents, and 
for this reason they should be dealt with in the Bill. He was therefore 
('ompelled to oppose this motion abo, and to express a hope that the Hon'ble 
crentleman would now allow the Bill to become law. :-> 

The Hon'b1e ~I1t. HOPE sai<1 that, in the first place, no answer had been 
g'iven to his question as to what revenue-records were. In the second place, 
he helieved it was a mistake to suppose that tho power given was purely per-
missive. ' J ... e object of the rules was the protection of private' parties, and 
therefore .11~ worti "may" would be construed as obligatory and imposing a 
dut· for the benefit of tlIe subject. Instead therefore of the Bill being per-
missive, jl-, "eqltired that rules sbould be made. He knew that rules existed 
in BomunJ, as well as in tIle Panjab. But his argument was that it would be 
l)p.ttm' to leave the framing of this sort of rules to the action of the Local 
Government inste.'Ul of requiring t1lE~m to be made as law. The Council had 
no lIJ'oof, except from the two Local Governments named, that any of them 
(k~~('d. or found it necessary to have legislation on the subject, and he thought 
that 1', was much better to leave the matter in the hands of the executive 
officers. 

'rhe Motion was put and negathred. 
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His IIonour TIlE ;LIEUTENA.NT-GOVERNOR moved, as an amendment to sec-
tion 5, that all the words after the word "sanetion'~ in line 2, to the word 
" rules" in line 6 be omitted. Great stress had just been laid, and he thought 
very properly, on 'the importance of the rules under this Bill bejng approved by 
the Local Government. If the rules went before the Local Government, it had 
been said, local peculiarities would receive that consideration which tlley could 
receive only at the hands of the Local Government; and it was on the grOlllCl 
of the local knowledge which was required to make rules under the Act wOl'k 

""'-satisfactorily--tll&tr.the--p1lOllosal...to,·-give.<letailed.instructions jn .t.he.Bill.f!.ll.tQ the 
form of the rules had just been negatived. But he was surprised to see, in the 
face of that argument, that, as regarlled the largest Province of India, namely 
Bengal, the Local Government had been entirely set aside, and such protection 
as the people would get from the seeUlity given to them of having the rules, 
which would be frrunecl by the Comt, tested, examined and confirmed by the 
local executive authorities was set asiJe, und the section pl'Ovided that the rules. 
for all the District Courts of Bengal should be framed by the High Court, and 
should be submitted, not to the Local Government, to whom the rules ffamed 
in the other Provinces must be submitted, but to the Goveriilllent of India, 
which had just avowed itself not to be in a position' to deal with these local 
questions. The only secmity to persons interested in suits would be to 
provide that the rules should be approv-ed ~nd sanctioned by th(, LOcal Gov-
ern;nent, and he therefore proposed the amendment. An· alteration had been 
made in the Bill since he had expressed his approval of its principles~ 

The Hon'ble MR. COCKERELL wished to say a few words in explanation 
of the vote which he intended to give in reference to this amenclment. 
~he Bill as introduCed into the Council provided for the rules to be 
framed under the Act by the High Court at Calcutta being refen\! for the 
sanction of the Local Government; but it had been represented to thet"lmmittee 
that such a provision would be inconsistent with the general practice ~btaining 
in cognate cases, under which the Government of India was the general referee 
in matters in regard to which the action of this High Comt required the con-
currence or approval of the Executive Administration. He was not going to 
say anything on t.he very delicate question of the relations between the Local 
Government and the High Court of Calcutta in the matter of executive con-
trol. It was well known to the. Council that on this point high functionaries had 
from time to time displayed extreme sensitiveness. He (MR. COCKERELL) had 
advocated in Committee the propriety of making the reference, in the case of 
the High Court at Calcutta. no less than in the case of other High Courts, 
to the Local Government, but had been over-ruled on the ground that.it would 
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he an innovation on t1lC existing llrncticc. But he thought that, in n Bill of 
the kin(l before the Council, it was essentially llecess:u'Y, whatever might be 
the general practice, that rules framed by thc High Court at Calcutta should 
l)e made subject to the approntl of the Local Govcrnment. 

'I.'he Hon'hle MR. STOKES said that, as the Bill was originally framed, it 
providcd that all mles made by thc lIigh Courts should be submitted to the 
Local Government for approval. But the High Court at Calcutta had observed, 

------,Vit1i"'pei-fect accuracy, that the practicc was that rules made by that High Comt 
should he approve(l by the Government of India, and not by the Local Gov-
ernment, and the Committee altered the Bill accordingly. Now His Honour 
objected that he would 11a;,e no opportunity of seeing that the rues made by 
the High Court at Calcutta were adapted to thf) circumstances of the Province. 
It seemed to MR. STOKES that, by adopting a middle comse, namely, by 
providing that the rules should l)e submitted, in the case of the High Court 
at Calcutta, "through the Local Government to the Governor General in COlm-
cil," the difficulty raised by His Honour the Lieutenant-Governor would be 
obviated and the amOftr p1'opre of the High Court preserved. And he proposed, 
with the permission of His Excellency the President, to move an amendment 
to th.at effect. 

His Honour TllE LIEUTENANT-GOVERNOn. strongly objected to any dis-
tinction being made between the High Court at Calcutta and the High Courts 
of other Proyinces in a Bill such as this. If local expClience and the control of 
the local executive was called for in one case, it was called for just as much in 
the other. 

The Hon'bleMR. STOKES said that the change which His Honour proposed 
would be very annoying to the Calcutta High Court. Noone knew better than 
His Honom that the wodd was governed by feeling as well as reason, and that 
neither of these factors shouJd be disrega.rded by a legislature. Besides, such 
distinctions as were made by the Bill had often been made by this Council; see, 
for instance, Act X of 1875, section 5, which provided that, for the eXCl'Cise 
of its original Climinal jurisdiction, each High Oourt might hold sittings in the 
Mufassal, "in the case of the High Court at Fort William, with the consent 
of the Governor General in Council, in all other cases, with the consent· of the 
Local Government." Parliament, moreover, in framing the High Courts Act 
(24 & 25 Vic., c. 104) had made a clear distinction between the Local Govern-
ments of :Uadras, Bombay and North-Western Provinces and the Local Gov-
ernment of Dengal. In fact thc latter Government was ignored. 

f 
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The Hon'ble MR. HOPE said the amendment proposed was entn'ely in har-
mony with the vote which had been just passed on the first of his two amend-
ments. It was held that the Local Government was 'best fitted to deal with 
questions such as would be provided for il.l the rules passed under the Act. 

The Hon'ble SIR JOHN S'l'RACHEY gave his support to the amendment of 
His Honour the Lieutenant-G,ovel'llor. He thought it was not right that the 
legislature should in any way, even in a small matter like this, recognise the 

,.~ .. ",pi-inciple.J;hat...th.G,mlations .between, the Righ,.Court .. o{,·Fort "William .' and the 
Local Government of Bengal ought to differ in any way from the l-elations of 
the High Courts of other Provinces with the Local Governments of those Prov-
inces. 

The Hon'ble SIR ALEXANDER ARBUTHNOT said there were two amendments 
before the Council, one proposed by His Honour the Lieutenant-Governor, and one 
moved by his Hon'ble friend the Law Member. He now ventured to propose 
a third amendment. He ventured to suggest that the reference to the Govern-
ment of India of the rules made lmder the Bill be not confined to the Province 
of Bongal, but be extend",d to all the Provinces of India. It seemed to him 
that by taking that course they would to some extent meet the objections which 
had been advanced by the Hon'ble Mr. !lope, and they would also meet the Qther 
objection to which al}.usion had just been made, but which he would not more 
specifically characterize. He did not think that the amendment which he was 
about to propose, would entail much additionallaboUl' on the Government of 
India, and the effect of it would be, that in those matters in which uni-
formity might be desirable, uniformit.y would be ensured; and that in those 
l'espectS in which defects in the rules might be capable of a remedy, a 
remedy would be given. He would move that, for section 5 of the Bill, the 
following be substitute d, that is to say ;-

" All rules made under this Act shall, after being confirmed by the Local Government 
and sanctioned by the Governor General in Council, be published in the local official Gazette, 
and shall thereupon have the force of law." 

His Honour THE LIEUTENANT-GoVERNOR then said that the amendment 
now proposed by the Hon'ble Sir Alexander Arbuthnot would meet his view, 
and he therefore withdrew his amendment. 

The Hon'ble MR. STOKES also withdrew his amendment. The Hon'ble Sir 
Alexander Arbuthnot's amendment was in exact accordance with the procedure 
prescribed by the Court Fees Act, section 20, as to rules made under tllat section. 

The Hon'ble SIR ALEXANDER ARBUTHNOT'S amendment was put and 
agreed to. 
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·The Hon'ble MR. STOKES then moved that the Bill as amended be passed. 

The Motion was put and agreed to. 

PRESIDENCY BANKS ACT AMENDMENT BILL. 
The Hon'ble Sm JOHN STRAOHEY introduced the Bill to amend the Presi-

dency Banks Act, 1876, and moved that it be referred to a Select Committee 
consisting of the Hon'ble Messrs. Stokes, Morgan, Hope, Colvin and the 
Mover. He said that the Statement of Objects and Reasons annexed 
to the Bill left him little or nothing to say on behalf of the motion 
made. When he had asked leave to introduce the Bill, he had explained 
to the -Council the object with which it was brought forward. The 
most important provision in the Bill was that which he had stated last 
week. He then said-"lts necessity had mainly arisen from doubts which 
had been expressed as to whether the Banks had power, under the Act of 1876, to 
borrow money by pledging the assets or property of the Bank." The three Presi-
dency Banks presented memorials to the Government and begged that the law 
might be so amended that all doubt on this subject might be removed. The other 
sections of the Bill provided for some small amendments which it was thought 
desirable to take this opportunity of making. There were only one or two of those 
ame~dments on which he need say anything more than was said in the Statement 
of Objects and Reasons. The provision by which it was proposed thatthe President 
and Vice-President should not be eligible for election for two consecutive years 
was based on the model of the Bank of England. He believed that the Governor 
and Deputy Governor of the Bank of England practically served for two years ; 
and if on discussion in Committee it should be thought right that the Presidents 
and Vice-Presidents of the Presidency Banks should be allowed to serve two 
consecutive years, the Government had no objection to offer. He might add, in 
reference to some remarks which had been made by one of the Banks, that at 
one time it was thought it might be necessary to make legal provision to 
enable the Banks to make loans on provincial debentures. The Government 
had been advised that these securities did not differ from other securities gua-
ranteed by the Secretary of State for India. His Hon'ble friend Mr. Hope 
at the last meeting of the Council made some remarks which appeared to 
show-SIR JOHN STRACHEY was not sure that he interpreted the Hon'ble 
Member correctly-that he desired to take the opportunity of urging the pro-
priety of making some important changes in the existing law. SIR JoHN 
STRACHEY thought it right therefore to say that the Executive Government did 
not consider that any important changes in the existing law ought now to .be 
made ; and under these circumstances, he did not consider that any useful 
purpose was to be ·gained by discussing the subject. As he had said last week, 
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. the Act had been in force Very nearly three years, and there was no doubt that 
it. had worked on the whole exceedinglr well. S11.ch .small amendments as it 
was now proposed to make were for the most part proposed in accordance with a 
desire expressed by the Banks themselves,and there appeared to the Government. 
no reason for altering at present any of the substantive provisions of the law. 

The Hon'ble MR. STOKES said that he wished to supplement his hon'ble 
friend's remarks by a few words explanatory of the doubt which had been raised 

"""arm1i(fJtrWm' 'Of "thlr'DireMtll'S'""Ot"the"Presfdency"'13anksto borrow,in" India· by 
pledging assets. It might, at fu'st sight, be supposed that they already possessed 
such a power, for power to borrow was so necessary to a banking company that 
its directors could not be deprived of it save by express words 01' necessary im-
plication. Furthermore, there was clause (a) of section 36 of the Presidency 
Banks Act, which authorized the Banks to do" all such matters and things 
as may be incidental or subsidiary to the transacting of the various kinds·of 
business hereinbefore specified." In point of fact, a high legal authority in 
England had held that the Directors of the Presidency Banks had this power to 
borrow, and his view was supported by Mr. Justice Lindley, in the new edition 
of his treatise on Partnership and Oompanies (p. 270), and by the decision of 
the Judicial Oommittee in the Bank of A1t8t"alasia v. Breillat, 6 Mo? P. O. 
152. Oertain leading members of the Oalcutta Bar. however. had thought it 
possible that the p~cularity with which the Directors' powers were specified in 
the Act might possibly lead the Judges to hold that power to borrow by way of 
pledging assets (which power was not so specified) was not intended to be con-
ferred on the Directors; in other words, that the Act was in this respect re-
strictive of the ordinary powers of Bank Directors. MR. STOKES had a better 
opinion of the Judges; but the existence of such a doubt, when expressed by 
gentlemen of great professional eminence, hlly justified the proposed legislatiott. 

The Hon'bIe lIR. HOPE said he had only to explain that, at the last meeting, 
the Oouncil were not in possession of any information as to what the general 
scope of the Bill was to be, and therefore he thought it not out of place to 
express his general opinion that the opportunity should be taken to amend the 

. Act in the direction which he had indicated. But now that he had seen the 
Bill, he thought that the amendments he had in view could not well come 
within its scope. He, therefore, disclaimed any desire to hamper this Bill by 
any such suggestions. Time, he thought, would soon show important amend-
ments made in the law relating to banks in England, .which we should be 
compelled to adopt here. 

The Motion was put and agreed to. 
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The IIon'blc 8m JOIIN STRA.CHEY also moved that Uw Bill lie puhlished 
only in English in the Gazettc of IJtdiCt, U;c Oalcutta Gazette, the Fori Sai,"i 
George Gazette and the Bomba!J Go"crltf1£C1ttG(,zette. 

The Motion was put and agreed to. 

The Oouncil acljoul'ned to Wedllesday, the 12th March, 1879. 

OALCUTTA; 

Tlu! 5th March, 1879. 

Exd.-J. G. 

1 D. FITZPATIUOK, 
Sccreta1'Y to tile GODCl'ltmcllt of India, 

Legislative Departmcul. 

Govt. Centrol I',,· ••. -:Io'u. 74<1 J,. 1l.·-25.l\·79.-230. 




