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Abstract of the Proceedings of the Council of the Governor General of India,
asscmbled for the purpose of making Laws and Regulations under the pro-
visions of the Act of Parliament 24 & 26 Vic., cap. G7.

The Council met at Government Iouse on Friday, the 8rd January 1868.
PRESENT: -

His Excellency the Viceroy and Governor Genoral of India, presiding.
His Honour thé Licutenant Governor of Bengal.

His Excellency tho Commander-in-Chief, a. 0. 8. 1., K. ©. B.
The Hon’ble G. Noble Taylor.

The Right Hon'ble W. N. Masscy.

The Hon’ble Major General 8ir H. M. Durand, o. 3., K. ©. 8. L
The Hon’ble Sir W. Muir, K. C. 8. 1.

The Hon’blo E. L. Brandreth.

The Hon’ble M. J. 8haw Stewart.

The Hon’ble J. Skinner.

The Hon'ble Steuart Gladstone.

The Hon’ble Prasanna Kumdra Thékar, o. s. I.

The Hon'ble Khwija ‘Abd-ul-ghani.

The Hon’ble Khwéja ‘Abd-ul-ghani made a solemn deolaration of allegiance
to Her Majesty, and that he would faithfully fulfil the duties of his offico.

PEPPER DUTY ( COCHIN ) BILL.

The Right Ion'ble Mr. MAssey, in moving for leave to introduce o Bill
to amend Act No. III of 1861 (to provido for the collection of duty of customs
on pepper exported by sea from the British port of Cochin), said that in the
year 1861 the Native Btates of Travancore and Cochin had thought fit to give
up the monopoly on pepper, and to imposo, instead, o duty on all pepper
exported from their ports; but the good intentions of those Governmonts would
havo been entirely frustrated if the British ports in those States were continuod
to be maintained as froe potts. The British Government therefore, by arrange-
ment, undertook to lovy the same duty on pepper exported from the Britigh port
of Cochin as was levied in the ports of the Native Statcs. The British Govern-
ment had no interest whatever in the matter, and merely collected the dilty for
the purpose of making it over to tho Native Governments after deducting the cost
of collection. No provision was madein Act No. IIL of 1861 for cffecting
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a corrcsponding reduction of duly in the British port of Cochin in the event of
the Native States reducing the rate.of duty on the cxportof pepper. It was
considercd by the Government of the day preferable to provide {for such
a contingency whon it should ariso by legislative enactment. The countin-

‘gency hod ' now arisen, for the Native Governments had reduced the
export duty loviable in their ports from fifteen rupces to nine rupees,
and they bad now rcquested tho Government of Madras to move the
Supreme Government for-an Act of the legislature to effect & correspond-
ing reduction of theexport duty leviablein the British port of Oochin. This
the Government of India liad no objection to do, and the object of the Bill
was simply to moke the export duty at the British port correspond- with the
reduced rato now levied by the Native States; but as it was to be hoped that,
in course of time, there would be a still further reduction of that duty, provi-
sion had beon made in the Bill to enable the Government of Madras, by order
in council, to make further reductions corresponding with any future reductions
which tho Native Governments might find it to their interest to make. The

_ Bill was founded on the principle of the comity of nations, the British Govern-
ment being desirous not to .defeat tho fiscal arrangements of neighbouiing
Native States with which they were in amity.

The Motion was put and agreed to.

PANJAB APPEALS’ BILL.

The Hon'ble Mg. BraNDRETH introduced the Bill to amend the law
‘relating to appeals in the Panjib and its dependencies, and moved that it be
referred to a Select Committee with instructions to report in four weeks. He
said that ho had obtainod leave at the end of last session to bring in this Bill.
‘Tho principal object which ho had in view was to correct a mode of procedure
relating to appeals which had been introduced into the former system by
ono of the provisions of the Ponjib Ohief Court Act, No. IV of 1866, and
had given rise to much perplexity and inconvenience; for while, by the
civil procedure in force in the Panjéb, aregular appeal was allowed from
‘cach lower Court to the Court next above it, through all the grades of Courts,
scction 17 of the Panjib Chief Court Act provided that all special appeals
from tho decrees of Civil Courts, of whatever grade, should lie to and be heard
by the Chief Court only, and not by any other Court. Now a regular appeal,
as most of the Members of the Council were doubtless aware, was an appeal
in which both law and faots might be questioned; while a special appeal,
according to’ the Code of Civil Procedure, only took place when points of law
wero in dispute, and lay only from a decision passed in regular appeal. But
by the Panjib appeal system, there was no such thing as a special appeal : the
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whole case might be re-oponad, cithor on a sccond or oven thivd appeal, according
to the interpretation put by tho Chicf Court, upon the conflicting provisions of
the Panjih appeal systom’and scction 17 of the Panjib Chief Court Act, in a
circular issucd by the Court on tho subject. If the points in dispute related to
both law and facts, or to facts ounly, the appeal from the decision of tho lowest
appellate Court—that of tho Deputy Commissioner—lay to tho Court of the
Commissioner, but if tho points in disputo related to law only, then the appeal
lay to the Chicf Court; but instead of boing presented in the first instance to
the Chicf Cowrt, it had to bo presented to the Commissioner, who was required
to consider the grounds urged in the appeal, as to whether the appcal was one
which lay to the Ohiof Court undor tho conditions which he had described,
and if so, he must forward it to the Chief Court for dccision. The Counecil,
Mr. BranoreT had no doubt, would casily undorstand the inconvenience
and unreasonableness of such a mode of procodure. He had stated, when ho
moved for leave to introduco the Bill, that the objoot he had in view might
be obtained Ly extending the appeal chapters of the Code of Civil Pro-
cedure to the Panjib, but that he could not undertake to advocate such a
measure, because it was opposed to the opinions both of the Licutenant
Governor of the Panjib and the Chief Court. All that he proposed, therefore,
was to alter the wording of section 17 of the Panjdb Chief Court Act to
the extent only that might be necessary to remedy the anomalous and inocon-
venient procedure to which it had given rise.

But since ho obtained leave to introduce the Bill, the Chief Court had
addressed to the Local Government a letter dated the 6th July, suggesting
that the sections of Acts No, VIII of 1850 and No. XXIII of 1861 relating
to appeals and special appeals, which were cxcepted from those Acts on their
oxtension to the Panjdib in September 1866, should, by an Aot of thoe legis-
lature, be extended to the provipco, subject to cortain modifications stated
in tho letter. A. copy of tho Chief Court’s letter was forwarded to the Bupremeo
Government by the Local Government, and the Suprcme Govornment in roply
ghvo its consent to tho proposals of the Chief Court. But though the SBupreme
Government consented, it said that it would havoe preferred that the appellate
system of the Code of Civil Procedurc should be introduced into tho Panjil
in tho form in which it had been introduced into Oudh and the Central Prov.
inces, but if the modifications to which the Codo of Civil Procodurc had been
made subjeot in Oudh wore compared with tho provisions of this Bill, it would
he soen, ho thought, that the Oudh modifications were, practically, not ouly
much wider departure from thoe appeal system of the Regulation Provinces, than
the proyisions of this Bill would be, but that they wero more retrogrado from
that systew in a very important respect even than the existing appeal procedure
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of the Panjib, DBy the pnrhcular modification adopted in Qudh, to which he
referred, it was provided that any appellate Oourt might at any time within one
year call for the Judﬂmcnt or procecdings of any Court subordinate to it, and
revise and alter, or reverse or confirm .the same, without any regular
appeal or applicition for roview having been preferred. Now it seomed to him
that a greater latitude had. thus been given to appeal, and a greater element of
unccrtmnty mtroduced into the procecdings of the Cour {s, than was occasioned by
anyt\ung that had been dono in the Panjdb. For one whole year, without having
recewed ony warning, every decree-holder in Qudh must remain in vague
uncer tamty as to whether the decree he had obtained ivas of any value whatever.

The decrees of both subordinate Courts of first instance and subordinate
appellate Oourts were linble to be set aside by & superior Court without any
regular appeal having been preferred, the dissatisfied party not being required
to pay anything whatever in the way of stamp-duty.

The greater part of the Bill was taken up with giving effect to the
proposals of the Chief Qourt. These pioposals, besides having the effect of
getting rid of the anomalous distinction between regular and special appeals, '
introdaced by the Panjib Chief Court Act, had the further advantage of assi-
milgting to o great extent the appeal procedure for the Panjéb to that which
had been prescribed for the other provinces of the empiro. The proposals of
the Chief Court in fact only modified the appeal system of the Code of Civil
Procedure in two respects. One modification was dealt with in the sixth section
of the Bill, which provided that *if the lower appellate Court should have
reversed or modified the decree of a Court of original jurisdiction upon any
other than a preliminary point, & second regular appeal should lie to the Chief
Court, or the Court of the Commissioner, as the case, might be.” He was not
quite satisfled himself as to the necessity for the retention of this part of the
existing appeal system. It seomed to him that an appellate Court might be
quite asliablé to err in upholding the decision of a lower Court upon a
question of fact, as in setting it aside; indeed that it would hardly set it
asido without great dehbemt.xon, and without being perfectly satisfied that the
decision was erroneous. He trusted, however, that tho provision contained
in this section would be allowed to stand for the reasons stated by the Court
in its letter to the Local Government to which hé before adverted, that the
Court was avorse to introduce the sudden change into the appellate system of
the province, which would be the result of the acceptance of the appeal

provisions of the Code of Civil Procedure in their entirety.

The only other modification of the appeal system of the Code of Civil Pro-
cedure proposed, and which was in accordance with the cxisting Panjéb system,
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was that contained in the oighth seetion of the Bill, which provided in cffect
that any appeal might ho rojected without summoning the respondent, This
was ® provision in an opposite diroction to the last, and in fuct it scemed to him
it did morc to cheek tho evil of appeals in the Panjib than anything contain-
ed in the Codo of Civil Proceduro would do. A siwilar provision was contained
in the Code of Criminal Procodure, which allowed an appollate Conrt to rcject an
appeal without ealling for the proceedings of tho lower Court. This provision
was adeparturo from the rules of tho Civil Proceduro Codo, which required
that a notico should be served on tho respondent in cvery appeal case, but was
justified, ho thought, hy the different civcumstances of the Ianjih as compared
with those of the North-Western Provinees and Bengal. It appeared from tho
general report on the administration of tho Panjib territorics for the year
1866-67, which ho had there, that the number of ecivil sunits institutod was
more than the numWer of civil suilts in 1865 in the Bengal, Oudh and
Central Provinces put together, that it was moroe than twice the number
instituted in the North-Western Provinces; in other words, while in tho
Central Provincos, in 1865, thero was ono suit instituted to 260 persons, in Bengal
ono suit to 320 porsons, in Oudh ono suit to 890 porsons, in the North-Western
Provinces ono suit to 403 persons, in the Panjib thero was one suit to overy
90 souls. It appcared also that tho average valuc of cach suit in the Panjib
was only rupces 52, whoreas in Bengal the avorago value was rupecs 833, and in
the North-Western Provinces rupees 873. Tho excessive litigiousncss which
characterized tho Panjib, and the very small avorago value of the suits institut-
ed, were, he thought, reasons suflicieut to justify the existing rule which allowed
of the rcjection of appeals without summoning tho respondent, and had been
retained in this section. In accordance with this rule, he found that, last year,
no less than 919 appceals, or 71 per cent. of the total numher disposed of by the
Chief Court, were rejected without tho respondent being sunmoned, while more
than double that number were rejected by tho appellate Courts of tho Commis-
sioners and Doputy Commissioners. Now it was not to bo supposed that a
Court presided over by Judges so learned as those Judges who had been
sclected to fill the highest judicial office in tho province must necessarily
be—and one of whom at any rate, Mr. Justicc Boulunois, tho Barrister
Judge, could have had no predilection for tho Panjib system of appeal—would
havo given such extensive effect to this rule, tho application of which was
entircly optional, unless they had been satisfied that it was o benefleial rule,
and it might easily bo understood what a rclief this rulo must givo to some
thousands of persons every year, from their not boing surmmoned a socond timo
hefore the Courts where their cases had alveady been onco decided, in aceord-
b
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ance with any mere formal proccdure, when their presomee was not really
requircd. In order, however, to prevent any difference in civil procedure
between the Panjih and the rest of the empire being perpetuated, if it should not
b required by'the futuro circumstances of that province, it had been provided
in tho sccond section that the Act should only continue in force for five years.
No accurate estimate could probably be formed of the effect which this Bill, if
it becamo law, would bave on tho number of appeals, nor could ho say whether
or not his Right Hon'ble friend Mr. Massey would ultimately have to provide
for tho sularies of any additionnl Chief Cowrt Judges. By the existing system,
an appeal lay to tho differcnt appellate Courts in their order of jurisdiction ;
to tho Deputy Oommissioner from the Tohsfldir and Assistant Commissioner
with ordinary or special powers; to the Commissioner-from the Assistant Com-
missioner with full powers and the Deputy Commissioner, and to the Chief Court
from the Commissioner. IIe had stated, when he moved for leave to introduce
the Bill, that, when tho order of a Deputy Commissioner had been confirmed
in appeal by the Commissioner, as a rule, no further appeal could lie. This
statement howover was not correct; this was the procedure, but he was not
aware at the time he made the statement that this procedure had been altered
a short timo previously by Act No. VIII of 1859 having been extended,
with certain. provisoes besides those which excluded the appeal chapters, to
- the Panjdb, which provisoes allowed an appeal to be preferred to the Chief
Court unaccompanied by any .such restriction as that which he mentioned.
Now, by this Bill, if two Courts concurred, there would be no appeal on
the facts to the Chief Court, but on the other hand many appeals that
were properly special appeals, and.were formerly heard by the Comumissioners,
would lie direct to tho Chief Court. Whether there would be an increase or
decrease in the total number of appeals to the Chief Court from this change of
procedure there were no meqns of estimating ; the number of appeals to the
Commissioners would undoubtedly be rcduced, but the appeals they would
have to hear would take up more time, because, by the existing system, they
might remand any case_for sccond decision, but by this Bill they would be
prohibited, in accordance with the provisions of the Code of Civil Procedure, from
remanding o caso unless it had been disposed of on somo preliminary point only.

The third section of the Bill was the only one which Mn. BRANDRETH had
introduced on his own responsibility. Tt scemed to him that tho Chief Court
ought to have the same power in regard to removing and trying appeals preferred
to subordinate Courts, as Commissioners had by the Panjéb Courts’ Act (No. XIX
of 1805). That was a power which had not been conferrod on the Chief Court
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by the Panjéb Ohicf Cowrt Act. If, however, tho Chiof Court should be of
opinion that they did not require tho extension of their jurisdiction provided for
in this scotion, it could he struck out by the Sclect Committce. With these
cxplanations ho asked the Council to allow the Bill to go before a Bolect
Committeo, in order that he might bo assisted in amending its details, if any
amendments wore found necessary.

The Motion was put and agreed to.

GENERAL CLAUSES’ BILL.

The Right Hon'ble Mr. Massky moved that the Report of the Select Com-
mittee on the Bill for shortening the language used in Acts of the Governor
General of India in Council and for other purposes be taken into consideration.
ITe said tho Sclect Committee had madoe a fow alterations in the Bill, and he
also would propose two or threo amondmonts which would have the clfect of
rendering it more complete. Tho Comnmittce had introduced, in Section 2, a
definition of ‘ Barrister,” and had provided that, in the case of any onoe whose
personal law permitted adoption, the word “ son” should include an adopted son,
and the word * father” anadoptive father. Tho latter amendment, looking to
the fact that the practice of adoption prevailed amongst tho great bulk of the
population to which the Acts of the Governor General applied, would no doubt he
considered desirable. Had such a provision existed when the Legislative Coun-
cil passed Act No. XIII of 1855—the Indian version of Lord Campbell’s well-
known Act—there would have been no room for the doubt, which he understood
had recently heen raised, as to whether a indd could recover from a Railway
Company damages for a wrongful act or ncglect causing the dcath of his
adoptive fathor. A section had also been tal®n from Act No. V of 1849,
which provided that when any cnactment declared that a duty of customs or
excise was leviable on any given quantity of goods, a like duty was
leviable, according to the samo rate, on any greater or loss quantity. That
amendment was desirable as the Act roferred to would ho repealed by
tho Rill to rcpeal obsolete enactments. A clause had also been introduced
to provide that judicial notice should he taken, not only of tho Acts of
the Governor Gencral in Council, hut also of those of the three local
legislatures. 'To that clause ho should prescntly havoe to propose a slight
addition. e would also have to move a formal amendment in section 1 to
make the date corrcspond with tho year in which the Act would actually he
passed; in the Bill the dato stood ““18G7;” he should move to substitute the
year “1808.* Clause 17 of scction 2 defined the word ““obligation.” It had
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Dbeen suggested to him that the definition was rather too narrow, and might
have the effect of introducing confusion into Acts where tho expression was used.
The term “obligation” had two significations; first, tho scientific meaning of 13ho
jural relation created hetween partics by the concordance of their will by which
that rclatidn was determined, and, secondly, the popular sense of the instrument
évidenoing the relation. The word was used in tho Bill in the latter sense,
and though this was its ordinary meaning, there was no doubt that it was

not technically accurato. Ile was therefore inclined to think that that defini-
tion ought to be omitted.

"T'he 7th section of the Bill provided that judicial notice should be taken of .
the Acts and Regulations heretofore made or hereafter to be made by the
-~ Jovernvr-Generut vi-Trdin-trOutirvii; (e Goverior or “Hadras T Cunelr, the
(iovernor of Bombay in Council, and tho Lieutenant Governor of Bengal in
Council, whother the same wero of a public or private nature. It had been
suggested to him by His Honour tho Lieutonant Governor of Bengal that this
clause omitted to provide for the case of futwre Legislativo Councils, whiclr the
Governor General in Council had, under the Indian Councils’ Act, power to
constitute. To meet that suggestion, Mr. MAssEY would propose to insert after
the ‘word ¢ Council” in the last line but one of the section, the words
“or by the like authority in other parts of British India.” These were the

only amendments he (Mn. Massey) had to propose in addition to those recom-
mended by the Select Committee.

The Motion was put and agreed to.

The Right Hon'ble Mr. dasskT also m;)ved that the Bill as amended
be passed.

Tho Motion was put and agreed to.

COTTON FRAUDS' BILL.

The Hon’ble Mn. Smaw STEWART requested permission to correct an
error into which ho had inadvertently fallen at the last meeting of the
Council. In introducing the Cotton Frauds’ Bill, he had stated that the Secre-
tary of Btate had oxpressed his approval of the change in tho scope and
object of the Act proposed by the Bombay Chamber of Commerce. But since
the last meeting, Mr. Suaw StewarTt had, through the courtesy of the Iomo
Secretary, seen the despateh to which he had referred, and porceived that no
opinjon was exprossed as to the desirability of the change proposed. The Secre-
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tary of Stato limited his opinion to an approval of tho operations of the officers
of the Cotton Frauds’ Department, in a direction not contemplated hy the Act.
TIo oxpressed no opinion of tho proposed chango in the scope of the Act, which
Mz. Sgaw STEWART was led to beliove ho had domo, MR. 8ilaw StEwWART

regretted the mistake he had made.
The following Scloct Committce was named :—

On the Bill to amend the law rolating to appeals in the I’anjib and its
dependencies—The IIon’ble Sir W. Muir, tho Ilon’ble Mr. Shaw Stewart, tho

ILon’ble Prasanna Kuméra Thikdr and the Movor.

The Council adjourncd till the 10th January 1868. .

WIIITLEY STOKES,
Asst. Secy. to the GQoct. of India,
Ilome Department (Legislabioe).

CALCUTTA,
The 8rd January 1808.



