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339 Military Cantonments

was not to meet on Saturday next, an earlier
day in the week might be named.

SiR JAMES COLVILE said this was
a quoestio ofiosa for him, since he mtended
to leave Calcutia for Penano before Saturday
next ; but he asreed with the Honomable
Member who bad just spoken in thinking
that the better course would be to adjourn
until that day fortnight.

Tae VICE-PRESIDENT said, for
urgent business, the Council - might meet
any day of the week ; but where there was

ne necessity for doing so, he apprehended |

that, as the papers necessary for Meetinga
could not be prepared before the latter part
of the week, it woull not meet except on the
regular day, I, therefore, the Council was
not to meet on the 24th, it would be mote
convenient to adjourn for a fortnight,

Mg, CURRIE’s amendment was nega-
fived.

Sin JAMES COLVILE'S motion was

carried, and the Councl adjourned accordingly,

Saturday, May 31, 1856.
Presex? :

The Honerblo J. A. Dorin, ¥ice Prerident, In the
Chair.

Hin Excallensy the Com- D. Eliott, Eaq.,
mander-in-Chief, C., Ales, Esq.

Hon, J. P, Grout, E. Currie, Esq., and

Hon. B. Pescock, Hon. Siz A, W. Buller,

MARRIAGE OF HINDOO WIDOWS,

THE CLERK presented a Ietition of
Inbabitants of Mymensing against the DBill
“ to remove all legal obstacles to the Marriage
of Hindoo Widows.”

Also a Petition of Inhabiiants of Ahmed-
nugaar in favor of the same Ill,

Mz. GRANT moved that these Petitions
be prnted.

Agreed to

Mui. GRANT presented the Report of
the Select Committee on the Bill,

CONSERVANCY OF MILITARY CAN-
TONMUNTS (BENGAL).

Trne COMMANDER-IN-CHIEF said,
it was lus duty to propose to the Council
a Bil “for the Conservancy of Military
Cantonments in the Presidency of Bengal,”

The Council was aware that, some months
ngo, a paper from the Quarter Master Ge-
neral of the Army had been transferred
from the BSupreme Government  the

LEGISLATIYE CODUNCIL.

Conservancy Bill. 340

Council containing certain suggestions for
making proper Regulations for the Con-
servancy of Cantonments. YWhen he amiv-
ed in Calcutta, he had found that paper
on the teble of the Council; and he
had thought it his duty to request that it
might be transferred to him for considertion,
‘This had been done ; =nd it appeared to
him that it was desicable that some Rules
should be adopted for bringing all persons
residing within Cantonments under proper
suthority, The Council was aware that the
present Regulations provided that all persons
residing within Military Cantonments, should
be bound by them. They gave large

wers : amongst them, that of resuming
and, if recluired for public purposes ; of remov-
ing objectionable buildings ; and of ejectng
bad characters from the Cantonments.

It was considered that these were fit powers
tovestin the Officer Commanding the Station.
‘They were also empowered to mzeke othct
Regulations for the Conservancy of the CAn-
tonments. ‘The power of Ejettiun was !ﬂ.}h"’
ject to the approval of the Commander-in~
Chief. Fines for some few breaches of
discipline were also imposed. But it ap-
peared necessary that some more stringeat
Rules should be introduced for enforcing
measures of Conservancy within Cantonments.
The Quarter Master General stated the
following to be the reasons pgiven by the
late Commander-in-Chief of the Indian Avmy
for submitting these Repulations for the
sanction of the Supremo (overnment i—

“ The Local Conservancy rules proposed for
gencral adoption, in paragraphs 4 to 9 incla-
Bive, are motre or less in foree now nt many
Stations ; but, toensura uniformity end their
nulhoritntive promulgation, they are embodied
in these Regulatioms, sa there is nothing in
them that ali residents should not be bound to
abide by, or that interfere with their present
rights and privileges according to Government
standing orders.”

In another paragraph, he said :—

“ Soma siringent messurea had long been
raquired to force house proprietors, especislly
non-Military ones, to comply with Conservancy
and other similar rules, to which hitharto they
had in many Stations offered n pertinacious,
though passive resistance ; and Local Autho-
rities have felt themselves powerless, and
withuut the means of enforcing obedience,
The more siringent the measurc, the lesa

rohability thers will be of any necessity for

aving recourse to it ; and unless a general
Regulativn is laid down, with the sanction of
Governmen:, and Commanding Officers be
empowered to exact obedience to it, residenta
pay little or no aftention to loesl orders om

these subjects, savo when it suits their con-
venience tg do so."
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If this wns the result of the present
system, it must be obvious that it was
deairable some Law shoukl be passed to
smpower Officers Commanding Stations ¢o
do'what was provided by thiz Bill.

The Bill was a short one.

Bection I gave power to assess houses in
every Cantonment at a certain amount, and
thereby to establish a Conservancy Fund.-

Section Il laid down that the Gommand-
ing Officer of the -Cantonment, or the
Cantonment Magistrate, or, at Stations
where there was no Cantonment Istrate,
the Station Staff Officer, should be the
authoritien for carrying out ite provisions.

Section III prescribed “the penalties
which tmight be im for a breach of the
Rules annexed to 1t. These rules were for
the purpose of enforcing proper conservancy
in Cantonments ; and he did not suppose
they would be ohjected to,

Perhaps it might be thought that the
Bill did not go far enough, or that it
went too far ; but, after consideration of the
subject, he did not think that it would be
uecessary to extend its provisions, and that
it was better to confine it to what might he
classed under the head of *“ Conservancy,”

With these observations, he begged to
move the first reading of the Bill.

The Bill was read s first time.

TOLLS ON THE EURRBATIYA RIVER.

Mg, CURRIE moved the first reading
of a Bill “ for esteblishing a toll on boats and
timber !Fa.ﬂsing through the Kurratiya river
in the district of Bogra.” The object of this
Bill, be said, was, a3 the title iniplied, the
establishing of a toll on the Kurratiya river,
which was situated in the Iistrict of Bogra,
and ran from the foot of the bills in a south-
erly direction until it joined the Pudda river.
Formerly, the Kurratiya was a considerable
atream ; but, about thirty years ago, the waters
began to leave their original bed, and find
their way to the eastward through a channel
called the Katakalee, situated some 20 miles
above the station of DBogra. The change
had been very gradual ; but, ten years ago,
it had reeched to such an extent that the
Kurratiya below the Katakalee had become
usnavigable during the greater part of the
year., The Ferry Fund Commitiee then
endeavored to remedy the evil, and to restore
the stream to its original bed Ly shutting up
ita entrance into the Katekalee, DBut the
attempt failed. The Ferry Fund Commit-
tee, however, did not abandon their project ;
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and, upon their Report, Captain (now Colone])
Boileau, of the Enginecers, was directed to
examine the place. Nothing came of that
examination. The Mihtary Board was not
‘favorable to tha project, and the maiter
dropped ; until it wes revived by Mr. Miilg’
Report on the Bogra district on the occasion
of a tour of inspection which he had made
under the orders of Government. Mr. Mills
very strongly urged the benefit that would
result to the Diatrict from the restoration of
the stream to itg original bed ; and, in con-
sequence of his representations, the Govern-
ment ordered a second survey, which was
made by Major Lang, That officer was of
opinion that the desired object was not hope-
less of attainment ; but his suggestions met
with only a partial approval from the Chief
Engineer, Colonel Goodwyn thonght that

 very much larger operations would be neces-

sary than those suggested by Major Lang,
and he recommended that they should not be
undertaken by the Government, but be left
to a Zemindar of the district, Baboo Pro-
sono Coomar Tagore, who possessed seve-
ral villages in the upper part of the Kurmra-
tiya river, and had intimated his willingness
to carry out the undertaking, if a toll were
eatablished on the restored channel to re-
imburse him for his outlay. This appeared
to the Government 1o be a fair proposition ;
and he (Mr. Currie) had been dl?e.;ired to
consider the expediency of obtaining an
enactment for the purpose of enabling the
Bengal Government to give effect toit. He
had, accordingly, prepared the Bill which he
now presented. ke had so framed it as to
authorize the (xovernment to carry out the
measure itself, or to entrust it o & private
individual, and, in the latter ease, to make a
grant to him of the tolls, under such condi- .
tions and for such a term as it might think
proper.

In asking for the first, and in due course
for the second, reading of this Bill, he did
not wish the Council to pledge iiself to any-
thing more than a recognition of the gene-
ral principle that, when a private individua}
was willing to advance money for an under-
taking which had been declared by the Go-
vernment to be one of public wtility, it was
‘iust and proper that an impost should be
evied upon the people who were to benefit
by it, sufficient to reitnburse the undertaker
for his outlay. This principle was recog-
nized in different forms in England ; end it
was very desirable that it should be ex-
tended to this Country. Upon this parti-

cular praject, the Couwicil would of course be
Y
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free to form its own judgment on further
information and the Report of the Select
Committee, So far as ared from the
papers upon record, both the public autho-
rities, and the inhabitants of the distnct of
Bogra generally, were of opinion that the
restoration of the Kurratiya to its original bed
was & measure of very great importance to
the interests of the distmct, The operation,
however, would involve the neceasity of
dammiog up the Katakaleo; and it was
quite possible that there might be persons
who were interested in keeping that stream
open. It would Do but right that an oppor-
tunity should be afforded to them for offer-
ing objections to the measure, if they had
any, snd care wouid be taken that such op-
portunity was afforded to them if the Bill
should pass the second reading,

" It might be well that he should explain
more particularly the nature of the proposals
made by the Zemindarto whom he had alluded,
Baboo Prosono Coomar Tagore. The Baboo
was proprietor of severnl viilages on the
upper part of the Kurratiya ; and he, there-
fore, had an interest in the restoration of the
river, But his interest was not perhaps
greater than that of other™proprietors of land

in the same neighborhood and of the inha-

bitanta of the station of Bogra, When

Captain Boileau proposed to excavate a canal

with the view of coaxing the stream back to

its original bed, Baboo Prosono Coomar Ta-
gore offered to pay ooe-half the expense if
the Government would provide the other
half ; or, if the Government was unwilling
to incur any expense, be offered 1w
bear the wholte charge of the un-
dertaking on the condition that he should be
perimitted to levy a toll on boats passing
through the re-opened channel. Colonel

Goodwyn now estimated the expensa of

cutting the canal and clearing out the chan-

nel of the Kurmtiya at Rupees 34,000, and
this did not include the expenee of raising
the dam across the Katakalee, If the

Zemindar's enterprize should prove successful,

he would be reimbursed for his outlay and

perhaps make a profit ; but, if it should fuil,

as the professional officers thought not im«

probable, he would be a loser of a consider-

able sum.

With these observations, he begged to
move the first reading of the Bill.

The Bill wes read & first time.

SEALE OF UNDER-TENURES (BENGAL).

The Order of the Day for the third read-
ing of the Bill “ to amend the law relating to
Mr, Currie

COUKRCIL,
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the sale of Under-tenures” being read—MR,
CURRIE moved that the Bili be re-commit-
ted to a Comanittee of the whole Council ip
order that he might move an amendment in it

Agreed (o,

Mgz. CURRIE said, the amendment which
he intended to move had for ita object the
exempiion of putnee Talooks from the ope-
ration of thia Bill in the case of ssles in
execution of summary decrees, For this
class of tenures, there -was a special process
provided. Under Regulation VIII of
1819, they could be Lrought to sale with-
out any decree at all twice a year. This
was the process which was always resorted
to, and it was ordinarily mentioned in the
puinee grants. 'These instruments provided
that, in case of mrrears oceurning, they
should be recovered under the provisions of
Regulaton VIII of 1819, ‘There was
indeed a8 Law—Regulation I of 1820—
which authorized the sale of putnee Talooks
in satisfaction of summary decrees ; but it
wag nearly a dead letter, because the
cess provided by Regulation V11 of 1819
was much more easy and favorable to the
Zemindars than the procesa of obtaining a
sinnmary decree. But, although that Regu-
intion, under which sales could take place
only at the end of the year, was a dead
letter, it was possible that Zemindars might
avail themselves of this Act to bring putnee
quarterly sales for
which it provided. It was not at all neces-
zary that they should have this remedy as
to putnee Talooks, because the specal
remedy provided as to them by Act ViII
of 1819 was quite sufficient, and it was
one which Zemindars did not in
respect of any other class of tenures. There-

 fore, when giving to Zemindars the power of

bringing tenures to sale four times a year,
he thought it would not be right to extend
o them that power in respect to putnea
Talooks. He, therefore, moved that ihe
foilowing proviso be added to Section 1I :—

“ Provided that Putnee Tolooks, and other
Tenures which are liable (o sale under the
provisions of Section VIII Repulation VI1IL
[319, shall not ba braught to sale in execution
of sunmary decrees.”

The proviso was agreed to.

The Council having resumed its sitteg,
the Bill was reported.

Mg. CURRIE then moved the third
reading of the Bill,

Mr. PEACOCK said, upon the motion
that the Council shouid go into Committee

upon the Bill,he had moved that the consider~
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ation of it should be postponed until after the
_ Bilt ¥ to improve the law relatmg to sales
of Jands for arrears of Revenue m the
Bengal Presidency” should have been con-
sidered. He did a0, in order that the Coun-
cil might know what the law was to be with
respect to eales of under-tenurea for arrears
*of revenoe, before it determined what the
iaw should be with respect to sales of under-
tenures for arrears of rent. The Counal
had objected to that postponement ; and the
Bill had ¢ uently been considered in
Committee and settled as it now stoad.
Since then, the Honorable and learned Chief
Justice had moved a Resoluuwon which the
Council bad adopted, and the qnestion of the
propriety of protecting under-tenures against
the co uences of n sale for arrears of
rent had been referred for consideration and
report to the Select Commiltee on the Bill
relating to sales of land for arrears of revenue,
This was a Bill to amend the law regard-
ing the sale of under-tenures. It contained
a recital that it was expedient that, in the
territories subject to the Government of the
Lieutenant (Governor of Bengal, the laws
relative to the public sale of under-tenures

i satisfaction of suinmary decrees for arrears |

of rent, for the recovery of arrears of vent in
Mehals under the immediate management
of the Officers of Guvernment, and for
the recovery of arrears of IHevenue or
other demands ryecoverable ns arrears of
Revenue, should be consolidated and amend-
ed. He perfectly agreed with this recital.
He thought it was most desirable that
the law relating to public sales of under-
tenures should be consolidated. But this
Bill did not consolidate the most material

of that law. It was a consoli-
dation of some part of the law, but
not of that part te which any intending

purchaser of an under-tenure would have to
refer for the purpose of ascertaining wlat the
secursty was upon which he was io invest
his capital. -Before a person laid-out his
money in the purchase of an under-ienure,
he wouid wish to ascertun in what mode
and to what extent his intereat in it would
be protected. He would refer to this Bill,
expecting, from the recital, to find in it
the whole law on the subject. DBui, if he
should wish to asceriain whether an under-
tenure was saleable for arrears of rent due
upon it by the previons holder, he would
not in this Bill find any answer whatever
npon the point. He would be forced to go
to Regulation VI1I of 1831 ; and there he
would fiud that Section XX provided that

[May 31, 1856.]
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“guch part of Clause 3 Section XXIII
Regulation VII of }822 as relates to the
execution of awards in cases where a specific
sumn of money shail be adjudged to be due,
or any cost or damage be awarded, 1is
declared equally applicable to the awards
which may be made by Collectors under this
Regulation—that is to say, awards for
arrears of rent. Even this would not show
the intending purchaser what the law was.
It would.only show him that under-tenures
might be zold under the provisions contained
in Clause 3 Section XXIII of Regulation
VII of 1822, He would go back to that
Regulation, and would find that the Clause
referred to, provided as follows :—

“ Cullectors of the Land Revenus are hereby

empowered to executie all awards made by
them under the rules of this Regulation —"

namely, awards for avrears of rent—

“in cascs wberein a specific sum of money
shall be adjudged to be due, or any costs or
dmnages be awarded. ‘The Collector decreeing
the same, shall proceed to levy the amount for
the TIH‘I:_‘F in whose favor it may be aljudged,
hy the prucess in use for the recovery of arrears
of the Government 1ievenne, Provided, however,
that he shall not scll any lands, houses, or other
real property, in satMfaction of any judgment
passed in favor of any individual; on. a
SWmmary inquiry.”

From this provise, he would find that the
Collector would have no power to sell hus
land. But il, fortunately for himself, he
should happen to refer to the late edition of.
the Regulations edited -by Mr. Clark, he
would find by a marginal note that the
proviso had been rescinded by Section I of
Act VIII of 1835. ‘Yhis would teach
him that lauds might be sold in satisfaction
of summmary decrees for arrears of rent. Baut
if this Bill should be passed, he would be
placed under a further difficulty ; fur he
would find by Section I, that Act No. VIII
of 1833 was repealed : but he would also
find an exception, and that it was repealed
except so far as it repealed any part of any
other Regulation or Act. If, as probably
would be the case, he should happen to be
utlearned in the law, he would find himself
in a considerable state of confusion upon the
subject, |

That was the first example which the
Council had of the inanner in which the
Bill consolidated the laws relating to the
aale of under-tenures for arrears of rent.

If the intending purchaser, after wading
through the varions Repulations to which
he had referred, should be able to make out
that the eifect of them was to render wnder-
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tenures salesble in satisfaction of decrees for
arrears of rent, he would naturally wish to
know whether they coukd be sold free from

incumbrances ; that is to say, whether the .
Zemindar could sell only the existing inter- .

est of the defaulting proprietor who held
immediately of him, or whether he could
sell it 50 as to destroy the subordinate
tenures which the defsulting proprietor might
have created upon the land., If he ghould
refet to this Bil for information on that
point, he would find nothing whatever on

the aub'he::t. He might go to an Index

to the gulntiuns, and obtain a reference
to Regulation VII of 1799, Section XV,
Clause 7 ; and he would there find that, if
the defaulter were a dependent talookdar or
the holder of any other tenure which, by the
title deeds or established usage of the coun-
try, was transferable by sale or otherwise, it
might be brought to sale in satisfaction of
the arrears of rent ; but, still, he would be
left in doubt whether or not the tenure might
be sold free from jncumbrances. If, by any
chance, he should obtain a reference to
Clause 1 Secction XI Regulation VIII of
1819, he would find that certain talooks might
be sold free of incumbrances, It said

“ Tt ia declared that any taleok or ganleable
tenure that way be disposcd of at a public sale
under the roles of this Regulation, for arcears
of rent due cu aceount of it, is sold free of all
incymbrances that may have acerved upon it
by act of the defaulting proprietor, his repre-
pentatives, or ossigonees, unless the right of
making such incumbrances shall have been
expressly vested in the holder by a stipulation
to that effect in the written engagements under
which the said talook may have been held.”

This, as he (Mr. Peacock) understood it,
spplied only to tenures that might be dis-
posed of under the rules of that Regulation,
and it was doubtful whether it applied to
all under-tenures.

The clause, however, proceeded thus—

“ No transfer by =ale, gift, or otherwise ; no
mottguge or other limited assipnment, shall be
permiited to bar the indefeasible right of the
seminilur to hold the tenure of his ereation an-
swoerable in the stete in which he created it, for
ihe Tent, which is in fact his reserved property
in the tenure, except the transfer or wssign-
ment should have been made with & condition
tu thut effect, under express anthority obiained
from such zemindar,"

But this, he (Mr. Peacock) thought, was

only an enlargement of the previoua part of

the Section, and did not extend it to uncler-
tenures which were zaleabile otherwize than
under the rules of that Regulation, "T'he
question was one of construction ; and thore-

fore, the intemdling purchaser would be left to
Mr. Pegcoe®
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decide, on the meaning of the words' of the

clause, whether he should risk tho chance of

hujrl:::ng s lawsuit, or keep his money in his
et.

"The result was, that this Bill, though it
recited that it was expedient that the laws re-
lating to public sales of under-tepures inm
satisfaction of summary decrees for arrears of -
rent, should be consclidated, would leave it
necessary for intending purchasers to refer to
six of seven different Regulations, some of
them altered, zome of thew repealed, and
some of them partly repealed, before he
could mscertain the law upon the subject ;
and even when he had referred to them, he
would find the whole subject in such a state
of comphcation and confusion that no one
not & lawyer couid get to the bottom of it
This was a Iill which ought to consolidate
the whole law upon the subject, so that
holders of under-tenures, by referring to it,
and to it alone, might be able to see clearly,
at one ¥ew, the nature and extent of their
nghts and interests ; and as it did not de so, it
appeated to him that there was no occasion
for hurrying it through the Council.

The Honorable Mover of the Bill might
say ‘ I don’t want to consolidate the law,
I want only to amend it—I want to make
under-tenures saleable before the end of the
year for instalments of rent which may fall
due in that year, I want to make them sale«
able on such days iu the year ns the Board
of Revenue may fix, not being fewer than
the number of days fixed for the recovery of
Govemment Revenue, instead of leaving
them, as they now are, saleable at the com-
mencement of the ensuing year for the arrears
of the preceding one.”

But would that be fair to persons who

had purchased nnder-tenures under the
existing law ? - Suppose that A held
immediately of a zemindar a fenure at

Rupees 1,000 a month ; that B held of A at
Rupees 1,200 a month ; and that  purchased
B’s interest. C, when he made the purchase,
would have found that, if his interest could

be destroyed by a sale for arrears of the rent

due from A to the zemindar, it could be
destroyed only on A'’s continuing to be a
defaulter up to the end of the year ; in which
case, the tenure would be sold at the commence-
ment of the ensuing year, but not before.
‘That was the Jaw now. But it would not
be the law under this Bill. Under this
Bill, if A should become a defaulter to the
zemindar for a single monthly instalment of

rent, the tenure would be liable to sale

| under & sunmary decree at any period of
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the year that the Board of Hevenue might
fir. Now, when C purchased B's inicrest,
what did he lock to as his security ¥ He
looked to the ryots paying him an amount
of rent which would be sufficient to enable
him to pay the sum for which B had engag-
ed. He might know that the land was in such
a state that, if he expended his capital in
improving it, or without doing 80, he would
be safe, even if A should fall inte arrear in
the payment of his rent ; for as soon s he
collected hia rent from the ryots, he would
have sufficient to pay off A's arrears, and 80
secure his own lenure from destruction, and
he might deduct the amount paid from the rent
which he would have to pay to A. The

crops grown on the land were his ‘security
for the payments which he was to receive
from his vyots. If the ryots failed to pay

him his rent, he could, as the law now
siood, distrain the crops, and reap them,
and harvest them, and sell them, and, in
that way, reahse what was due o him,
and, out of the proceeds, he would be
able to pay whatever might be due from A
e the Zermindar. But if, in the event of
A’s falling into arrear, the Zemindar were
empowered to sell the tepure as soon as he
could obtain a decree agaminst A for a single
monthly instalment of the rent, and could, by
such sale, destroy C’s interest at any period
of the year, he might destroy 1t hefore the
crops were npe, and depnve him of the
only security upon which he had relied for
the recovery of his rent from his ryots and for
obtaining the means of paying off A's arrears
and preventing the eale of the land. This
would he very unjust to C, who would have
bought B’s interest on the security that it
was not to be destroyed by reason of any non-
payment of rent b}' A, until the commence-
ment of the following year,

Then, the Bill provided that sales of
mder-tenures for arrears of rent should not
be fewer than four in each year, the rule at
present being that under-tenures should
pot be saleable oftener than once in each
year. He (Mr. Peacock) thought that,
if the Jaw upon this pnmt were to he
altered at all, the provision ousht to be
that such sales should not be held aftener
than four tmes s year. As the Bill now
stood, a zemindar might be empowered to
bring to sale a tenure held -immediately of
him for the non-payment of a single kist of

rent, and destroy all the under-lenures that |

were dependent upon it. After having re-

ferred to the Select Committee on the Bill |
relating to the Szle Law the question whether |

[Mar 31,
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all that could be done ought not to be done for
the protection of these under-tenures, would
the Council be justified in piving this in-
creased power to zemindars, without at the
same time gving to under-ienmnts that
increased protection which it wished to give
them even under the present law, by which
sales could not be made for arrears of rent
before the commencement of the eusung
year ?

But the Bill did not enly propose to in-
troduce this unjust law in regerd to the
future : it proposed to make it retmspentwe.
It pruvidedp that, after the passing of the
Act, no suit should be entertained to set
aside or reverge the sale of an under-tenure
made priot to the passing of the Act, on the
ground of such sale having been made before
the close of the year for an arrear of rent
falling due within the year in which the sale
was made. Such sales were to be valid
nntwilhstanding they were in violation of
the existing law ; and the tenant was to be
depnived of all remedy, notwithstanding he
might have paid £1,000 or upwards fnr hiis
tenure, upon the fmth of the rule that hie
property was not to be sold before the come
mencement of the following vear for any
arrears of rent due from a holder of a prior
tenure. This was no consclidation of the
existing law, but a new law in itseli, and a
new law which would iuflict an injustice not
only prospectively, but as an exr post faclo
enactment.

The next ground on which the Bill
allowed under-tenures to be' zo0ld according
to its provisions was for the recovery of
arrears of rent in Mehals under the imme-
diate mansgement of the officers of Govern-
ment, One would suppose that by this it
was merely intended to gﬂr& to (overnment
what it was intended to give to Zemindars.
But, in point of fm:t, it did not do that. It
did not merely give the Government the
right to sell before the commencement of
the next year in satisfaction of a decree, but
it pave the Government a new nght allo-
gether. As the law now stood, the Gow
vernment had no power to sell, for arrears of
rent, Mehals under the immediate manage-
ment of its officers at any period of the year
it pleased without & decree. But the provi-
sion in this Bill would enable it to sell lands
for arrears of rent at any ume of the year
that might be fixed by the Board of Reve-
nug without -::-htamlng a decree, Now, if
the Council was going 1o consider and deter-
mine what remedy ought to be allowed for
the purpose of preventing under-lenures



Jual Sale of
from- being destroyed by sales for arrears of
rent, it did appesr to himn that it would not
be right to give the Government the power
here proposed, before we considered what
protection ought to be given to under-tenants.

This Bill also gave to the Government
the right to sell under-tenuree for any
demand recoverable as arrears of revenue.
The words of the Bill were these :—

# ATl aales of cnder-tenures in execgtion of
sumrmoary decrees for the recovery of arrears
of revenue, or of other demands recoverable as

arrears of revenuc, shall be made nnder the
provisicng of thia Act.”

Now, suppose a Treasurer gave bond to
s Collector as a security for the due dis-
charge of his duty, and forfeited his bond.
He would become a debtor to Government,
and the Collector might sell all ths property
of the defaulter which the defaulter himszeif
could dispose of. But, if the property con-
sisted of an under-tenure with incuinbrances,
the provision in this Bill would give the
Collector power to sell the tenure before the
commencement of the ensuing year, not only
subject to all the incumbrances that had
been created upon it, but free from all
incumbrances :—in other words, it would
give the Collector the power of selling, not
only the property of the person who waa the
defaulter, but also the property of his inno-
cent under-tenauts.  Surely, it would not be
just to extend the power which the Govern-
ment had at present without some corres-
pondiog protection to the wumder-tenants.
Government ought io be able to sell the
defaulier’s tenure aubject to the nghts of his
under-tenants at any tme of the year ; but
their power to sell free from incumbrances
ought not to be extomded, otherwise the
under-tenants would be pliced in a position
materinlly different from that upon which
they had reckoned when they purchased
their interests.

For the reasons he had stated, he did not
think that any one of the grounds on which
it was proposed to amend the present law
was of such urgency that the Council ought
to pass the Bill to-day, or at any [uture
time, before it should have seen the Report
of the Select Committee upon the question
which had been referred to it at the last
Meeting, for the express purpose of enabling
the Council to arrive at a correct conclusion
as to the protection which ousht to be
given to umler-tenures against the couse-
quences of sales for arrears of rent. [pon
considering that Report, the Council might

be of ﬂpim{m that certain prm'isiuns of
Mr. Peacock
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this Bill ought not to be allowed. Then,
ought the Council to to-day a law
which in a few weeks it might see reason to
repeal ? Constant alteration of the laws upon
any one subject was not & proper mode of
legislation. Would it be right to ulow
under-tenures to be destroyed by & new law
without any protection, when in a few weeks
they might determine that such protecuon
ought to be given ?

The Couneil ought, in this Bill, to en-
deavor to consolidate the whole law on the
subject of sales of umder-tenures for arrears
of rent as far as it could, so that every man
wishing to purchase an onder-tenure might
see, at one view, what nghts he would ac-
quire under his purchase, what nsks he
would incur, and what remedies he would
have for the protection of his interests,

He should, therefore, move that the third
reading of the Bill be postponed until after
the consideration of the Bill * to improve the
law relating to sales of lands for wrrears of
revenue in the Bengal Presidency.” If be
should fail on this motion, he should feet it
to be his duty to vote agminat the third
reading of the Bill.

M. CURRIE said, after the very strong
objections which the Honorable and leamed
Member to his right (Mr. Peacuck)'hu:l
urged against proceeding with this Bill at
present, he felt very great difficulty in press-
ine his motion for the third reading. He
did not, at this moment, feel himself at
liberty to acquiesce in what the Honorable and
learned Member pmp-nseﬂ—-namel}',tu_suspend
the third reading until the Committee on
the Bill # 1o improve the law relating o sales
of land for arrears of revenue in the Bengal
Presidency” should have reported upon the
Resolution referred to it at the last Meeting
of the Council on the Motion of the Honor-
able and learned Chief Justice. DBaut, at the
same time, he confessed he did not feel thet
he conld press for the third reading to-day.
With the permission of the Cuu_ncli, theref?re,
he would withdraw his motion, reserving
to himself the option, however, crf bnr_:gmg
it forward again at any fulure tme if Le
should think it expedient to do so.

But there were scveral poinis in the
Honorable and learned Member's speech to
which he thought it necessary to advert,
and he should do so as briefly as possible,

Of course, every one must sdmit that thia
Bill would have been a more satisfactory
measure if it were not, as he had repeatedly
explained it to be, mercly a law of proce-
dure, but if it also declared what should be
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the effect of the sale of a supenior tenure on
the tenutes subordinate to it. He had men-
toned on & former occasion that, when he
onginally drafied the Bill, be had been very
desirous to introduce into it provigiona to that
effect ; but it had appeared to him that,
owing to the imperfect knowledge we had
regarding the existng practice in this respect

in various of the country, there was
great difficulty in meking an legislative
declaration on the subject. Kven if the

Bill weré read a third time to-dey, he
did not think that it would at all delay
the determination of that most import-
ant question. If he hal thought so, he
would have withdrawn his Bill. But there
was no rezson why the enactment of w law
of procedure chould delay or in any way
affect a change whick might hereafter be
covsidered necessary in the substantive law.

The Honomble and learned (Gentleman
had denied that the Bill consolidated, as it
professed to do, the laws relative to the sale
of under-tenures. in satisfaction of summary
decrees. Now, his apprehension of the
meaning of consolidation was thisz. When a

person desires to consolidate the laws on 2 |

Eu'licu]ur subject, he takes all the e:isti:ﬁ
aws on that subject as they are to be fou
seattered over the Statute Book, and presents
them in one succinct and comprehensive
measure. If that was the meaning of conso-
lidation, he contended that this Bill was a
congolidation of the laws relating to the
sale of under-tenures in satisfaction of sum-
mary decrees, The Honorable and learned
Member had said that the Bill afforded no
auswer to the question whether under-tenures
were paleable for amrears of rent, and that
no one but a lawyer could get to the bottom
of the law on this subject. Now, rea]li'i
if the Honorable and learned Member wou
permit him to say so, he thought that no
one but a lawyer could fail to in the Bill
an answer to that question.
Section I of the Bill said :—

« {Tnder-tenures which, by the title-deeds or
enstom of the coantry, are trapaferable by sale
or otherwise, may be brought to sale in execn-
tion of summary deerees for arrears of rent due
thereon, end for the recovery of rent in Mehals
ander the immediate manegement of the offi-
cers of G-overnment at eny period of the year.”

Then Section 1[I provided that sales of
nnder-tenures in execution of summary de-
crees for nrrears of rent, fec. shall be made
under the provisions of this Act : and Sec-
tion IV said :—

« ales under this Act may be held by any
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legally exercising the powers of & Collector”
and 8o on.

If the Honorable and learned Member want-
ed an auswer to lie question, he would find
it in these Sections. They told him at once
that under-tenurea could be sold for arrears
of rent, and the manner in which they
should be sold. The reference to Regu-
lation VIII of 1831, Repulation VII of
1822, Act VIII of 1835, and the other
Laws quoted by the Honorable and leamed
Member, might be very well as a matter of
curious mquiry for a person who desired to
 know what the tous course of lepislation
had been ; but it would certainly be unmeces-
sary for any one who, -after the passing of
this Bul, might desire to know what the
law actually was, That the Bill did con-
solidate the existing laws on the subject,
he maintained ; and he would satisfy the
Couneil wpon this head by the quotation of
one short Section, Section X of Act VI of
1853 was as follows ;—

Act XXV of 1850, and Section IX Regula-
tion VIII. 1813 of the Bengal Cudﬂ,umﬂg;]ﬁeﬁ
by Clause I Beetion XVI Regnlation VII, 1832
- of the same Code, except go far as the same haa
been altered by the said Aet XXV. 1850, ars

hereby extended to all aales under Act VLIL
18335,

Thus, to see how gales of under-tenures
were to be held under Act VIII of 1835, the
Revenue Officer would have to refer to five
several Laws, Act VIIIof 1835 was repealed
by this Bull ; and the substance of it, and of
the other Laws mentioned in the Section
which he had rend, was comprised in the
Bill. The Bill was, therefore, a consolidation,
Whether it was ah amendment of the exiat-
ing law or not, was of course a matter of
opirion. It did not go the length which the
Igunumhle anil learned Member said it was
desirable that it should go ; but it did make
several important changes in the law.

The Honorable and learmed Member had
urged that it would be unjust to holders of
subordinate tenures to make the su Peridr lenure
saleable for arvears of rent four times n year,
ingtead of only once, at the end of the year.
In this, the Honorable amd learmed Member
had assumed that the Bill declared what he
had begun by complaining that it did? not
declare—namely, that all under-tenures would
be voided on a aale in execution of a summary
decree for arrears of rent. The fact was, that
the existing law, as well as the Bill, was
silent on this point. Subordinate tenures
might or might not be voided onthe sale of

Ceollegtor, Deputy Cobector, or other Ufficer i

the superior tenure, according to the particu-
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lar character of the tenure, and the practice
which had obtained with respeci toit, In
some parts of the country, the practice was,
that they were not voided. He held in his
hand a paper contaning. answers Lo some
questions which he had proposed several
months ago, when he was preparing the
Biil, to a Deputy Collector of great expen-
ence in the Backergunge District. To
a question respecting the effect of the
gale of a Talook in satisfaction of & summary
decree, on the subordinate interests between
the talockdar and the ryot, the reply was:
. “The fact of & tenure having been sold in
execution of a summary decree does not necea-
parily affect the interesta of the subordinate
tenants. 'The Court have invariably ruled that
a subordinate bond fide tenure shall-remain
intact, untli declared to be invalid by the decision
of a regular suit."”

His Bill, as drawn, left the determination of
these matters as they were left at present—
to the Civil Courts, Except as to putnee
tenures, for which there was a special provi-
sion, there was no express Law whatever
declaring the effect of the sale of a superior
tenure for arrears of rent on the subordinate
tenures,

With regard to the objection founded on
the possibility of an under-tenant paying off
the rent due by the holder of the superior
tenure out of his collections from the ryots
if he had time until the end of the year to
make them, that objection would tell equally
against the Government system of quarterly
gales for arrears of revenue. But, in fact
every Zemindar was able to make such
arrangements with those holding under him as
would enable him to pay the Government
revenue at appointed periods of the year,
Every under-tenant paid the superior holder
by instalments at stated periods. The whole
chain of under-tenures was refulated b

that rule ; and, as decrees could be obtained
only when instalments were proved to be
overdue, it seemed to him that there was no
injustice in bringing a tenure at once to sale
in execution of a decree,

As to the provision to uphold salea of
under-tenures made hcretofore before the
close of the year "being an ex post facto
law, he wonld obaerve that, where an irre-

gularity was oue only of form, it had been

usual to rectify it in this mavner, The irre-
gularity in this case was one only of form.
1t had always been the practice at Backer-
gunge to sell under-tenures in execution of
summary decrees at all times of the year.
T ligbility, though not strictly according to
law, wns known and recognized. Tius had
Mr. Currie
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been casually brought to notice by Mr.
Colvin in his Report on that District, and it
was to remedy this irregularity that the
Board of Revenue had recommended to
(zovernment that the provision in question
should be passed.

In his objections to the Bill, the Honor-
able and learned Member had fallea into
one or two mmsapprehensions, doubtiess
ansing from the revenue practice of the
country not being easily ascertainable from
the laws on the sobject. The Honorable
and learned Member had amad that the Go-
verniment could nol, under the exishng law,
sell under-tenures in Mehals under the
immediate management of its officers for
arrears of rent without & decree. He (Mr.
Currie) apprehended that that was not the
law, Jt certainly waa not the practice ; and
he believed that the practice was in confor-
mity with the law. Section XXV of Regu-
lation VII of 1799 said e

“ When lands are attached by a Collector,
or other OMficer of Government, under the lg:re-
sent Repulation, or become aubject to a Ehbas

Collection on ihe part of Goveroment under

| aey Regulation authorizing the same, or by

ahy mentts come under the iminediate manm
ment of the Officers of Government, so tkat the
rents are collected by them from the ryots,
jotedars, dependant talookdars, under-farmers,
ar other descriptions of under-tenanis; the Col-
lector, in ndditiun to the power vested in him,
and in tho Officers employed under him, by
Seetion XI1X and the precet{ing Sections of this
Regulation, is antbhorized, withont any previcns
application Lo the Dewanny Adawlat, to

ceed against defaulting under-renters of what-
ever denominstion, from whom arrears of rent

| may be due, and their sureties, if be shall eon-

gider this mode of procedure more lkely to be

effectual, in causing payment of the arrear doe
frem them.”

" ‘The application to the Dewanny Adawlhn

¥ | here spoken of, and which the Collector was

authonzed to dispense with, represented,
according to subsequent laws, the summary
suit now instituted before the Collector,
Then, the Honorable and learned Memn-
ber said that the Bill authorized the Go-
vemment to sell a tenure absolutely for ang
breach of contract by a talookdar, as in the
cpse of the forfeiture of a Treasurer’s
security ; and that subordinate tenures would
fall with it. ‘There, again, the Honorable and
learned Member had assumed that the Bill
contained a provision which assuredly it did
not contain,  'The Bill spoke of sules for the
recovery of arrears of revenue, or of other de-
mands recoverable as arrears of revenue.
Now, arrears of revenue were recoverable

in this way, (He was speaking now of
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eftates paying revenue fto (rovernment,
The first was o eell the estate

on which the arrear had aceroed.  This was
a male of the estate free of all ibcumbrances,
If the wera not sufficient to pay
the debt, any other property of the zemin-
dar, land or gooda, wes liable to sale. If
this other properiy consisted of land, and it
was put up for sale, it was sold subject to
all incumbrances ee it stood at the time of
sale. Thia was the law poder Act I of
1845. The sele of an estate for any other
demand than that of an arrear due from the
estate itself was Do more than a asle of
rights and interests ; and the practice was pre-
cigely the same with regard to the tenure of
a talookdar who had given sscurity to the
Collector, and failed in the performance of
hia bond. Io such a case, if the tenure
wers brought to sale, it was sold subject to
sll the incumbrances upon it, in the same
way as if it was a Sudder estate paying reve-
nue to Govermnent. Althou:h there was no
express Law applicable to under-tenures, the
geoeral lew would of course apply ; and
that which would be sold would be, not the
substantive tenure, but the rights and interests
of the tenant in it

" With these obsevations, he should, with
the leave of the Council, withdraw his
moltion for the present, reserving to himeelf
the right of hﬁn]g]ing it forward at any future
time that he might think necessary.

Mg, PEACOCK s&aid, he had no objec-
tion to the Honorable Member adopting
this course. His only object was, that
thizs Bill should not be read a third time
before tha Bill relating to sales for arrears
of revenue shouid have been consgidered, or
before the Report of the Committes upon
the Resolution referred to them at the last
Meeting of the Council should have been
presented. If the Hovorsble Member should
again bring forward his motion in‘the mean
fisme, he should have the same objections
o urge against it that he had ursl!d to=duy.

With regard to the observations of the
Honorable Member in reply, he { Mr. Peacock)
begged to oheerve that the Bill did not say
what class of under-tenures might be sold
in execution of summary decrees for arrears
of rent. It left that question entirely open.
It merely enacted by Section I that all sales
of under-tenures in execution of summary
decreea for arrears of rent due thereon,
should be made under the provisions of that
Act : it did not state what tenures might be
sold in exscution of such decrees.

. Mg, CURRIE observed that the Regu-

{Max 31, 1856.]
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} | Iastions gave but one definition to saleable

under-tenures, which had been preserved in
the Bill, ,

Mr. PEACOCK said, one of his princi-
pal objections was, that this Bill, while
purporting to consolidate the laws relating
to sales of under-tenures for arrears of rent,
compelled one to go back to a number of Re-
gulations and Acts before he could ascertain
what tenures were saleable for such arrears
and what was the effect of such a sale. It
was not every person who went to purchase
an under-tenure that would have a lawyer at
hand or a Law Index to consult ; and the
new Law ought to bemade so comprehensive
and clear that any intending purchaser might
see at once what his rights would be, and
how they would be protected, if he made a
purchase.

The Honorable Member had said that the
law was silent as to the effect of the sale
of a superior tenure for arrears of rent u
the gubordinate tenures, and that this Bill
left the question to the decision of the
Civil Courts, Now, that was exactly what
he contended that the Bill ought not
todo. He contended that the Bill ought
not to leave it uncertain what the rights and
interests of under-tenants were ; and that, if
it intended that the sales of superior tenures
transferable by express stipulation ar by the
custom of the country ah«:auII:;:?lJ deatroy all in-
cumbrances, it should say so in express
terms, and also make some provision for the
protection of the under-tenants.

With regard to the power to sell under-
tenures for the recovery of arrears of rent in
Mehals under the immediate management of
the officers of Government, the Honorable
Member had said that the Government had the
power to sell under-tenures in Mehala for
arrears of rent at the close of the year
without & decree. As he (Mr. Peacock)
understood the existng lew, the Go-
vernment had not that power. Hbe
might be right, or he might be wrong.
In either case, the queslion was one
of construction ; and he repented that,
when the Council waa consolidating a
law upon a particular subject, it ought
to make all questions connected with
that subject perfectly intelligible and clear. .
The Honorable Member had read a Section
of a Regulationh of 1799 in support of his
position ; but he (Mr. Peacock) had not
caught in it the word ¢t aatate,” which was
material, because an #estate” had been defin.
ed to mean jand heid immediately of the Go-

| vernment, and paying revente to Government.
A '
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He was not so familiar with the Revenue Law
as the Honornble Member; but he certainly
did understand the power given by the Bill to
Govemment to sell under-tenures in mehals
under the immediate management of the
officers of Government as entirely a new
power. The Houoorable Member's own
.words on this point in hia Statement of
Objects and Reasons, were these :—

# The Bill provides, an i necessary, for sales
of under-tennres in Government Mehals, which
may be made by the Collector without formal
witit, as well us for ssles ia satisfaction of sum-
mary decrecs, and also for gales of onder-to-
nures for the resalization of any Government
demand recoverabla in the same manner aa an
arrear of revenus, the Sale Law, Act No. 1 of
1845, providing only for the sale of calales, or
Sudder Mehgls.”

By Regulation XLVIII of 1793, the
word “ estate” meant, as he had said before,
only an estate held immediately of the Go-
vemment, and paying revenue to Govem-
ment.

In repl{ to his objection that the provi-
sion to uphold sales of certain ynder-tehures
which had been made befare the close of the
year contrary to the existing Regulations

would be an ex post facfo law, the Honor-
able Member had said that the provision

had been inserted a8 a mere matter of form.
"He would ask, was it & were maiter of form to
take away a right by an ex post fueto law?
The Hufmmhle Member had {nd that,
in some districts, under-tenures had been
»0ld for arrenra of rent before the close of
the year as a matier of course. If any
under-tenures had been 50 sold as s matter
of course, they certainly had been sold in
direct violation of the Regulations ; and it
was mot a mere matter of form to prevent
the persons who had been injured by these
-illegal sales from seeking & remedy in &
Court of Justice. When the law said that
the sals of sn estate for srrears of remt
falling due on saccount of it within the
year, should not take plece before the com-
mencement of the ensuing year, it did not
appesr to him a mistake merely of form to
sell the estate within the year. He did not
consider the right to recover a tenure which
had been sold contrary to lew a mere
atter of form. When the law laid down
cortain rules, if the Judges of one district
acted contrary 1o those rules, while the
Judges in other districts acted in conformity
with them, he considered it to be nota
mere matter of form, but an error of judg-
ment ; and those who had auffersd from

that error of judgment were entitled to their |
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remedy. But this provision would take
away their remedy., ‘H’ol man's tenure had
been sold contrary to law, surely he ought
not to be deprived of the remedy which the
law afforded him, He found it stated in
one of the annexures to the Bill, that
auch sales had been effected in & great many
cnses in the district of Backergunze ; and
this seemed to be thought a good opportuni-
ty of setting might all the paat llegalities.
But to him it appeared that setting such
things right was not & mere matter of form,
when it might deprive men of the power of
recovering estates of which they had been
illegally gepri‘rnd.

g, CURRIE bagged to obeerve that
the e read by the Honorable and
learned Member from his Statement of Objecta
and Reasona seemed to him clearly to indicate
that the power affirmed by the Bill of selling
ander-tenures in Mehals under the immediate
management of the Officers of Government
was nof & new power. It spoke of sales of
under-tenures in Govemnment Mehals, whick
may be made by the Collecior withowt
formal suit—-that is, of course, which may
be so made now under the existing law.

Mg. CURRIE’'S motion was then, by

leave, withdrawn. _
POLICE (FPRESIDENCY TOWNSE, &c).

Mz, ELIOTT moved that the Bill #for
regulating the Police of the Towns of Cal-
cults, Madras, and Bombay, and the several
stations of the Settlement of Prince of
Wales’ Island, Singapore, and Malaces” be
re-committed, in order that certain amend-
ments might be inserted in it.

Agreed to.

Mz. ELIOTT sad, the first amend-
ment he had to move would follow Section
VIIL The Governor of the Straits Set-
tlement had brought to notice that the mnew
Charter for the Court of Judicature for that
Settlement contained the same provisions for
the appointment of Police cers asthe
former Charter, which was superseded by
Act IT1 of 1847 ; and he submitted the
question whether the new Charter might not
 be deemed to over-rule that Act, 0 TR
move all doubts, it appeared to him desmable
to insert in the Bill a provision similar to
thet which was made by Act III of 1847,
The Bection he proposed was in the terms
of that Act, and ran as follows ;:—

# In the Beitlement of Prince of Wales®
Island, Singspore, snd no constable
or subordinate -Peace Qificer, or other persan
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appointed Lo perform duties of Polios, shall be
appointed by the Court of Judicature of the
Bettlement, or by any division of that Court,
at their general and quarter sessions, or
otherwise,”

The next Seetion of the Bill provided for
the appointment of these Officers by the
Commissioners of Police,

" The new Section was » to.

Mze. ELIOTT next moved an amend-
ment in Section XXI, which provided for
the appointment of DPolice Magiatrates.
The latter part of the Section ran thus :—

" Brery person sppointed, before he shall
net as such istrate of Police, nhall also be
appointed a Justica of the Peace.”

" ‘This would empower the Magisirate to
do every thing that a single Justice of the
Peace could de.” But by some of the
laws in force, two Justices were required to
adjudicate certain penalties. It was neces-
sary, therefore, to give power to a Police
Magistrate fo exercise all the powers and
jurisdictiona which, by virtue of any law,
might be exercised by two Justices of the
Peace, He therefore moved that an amend-
ment to that effect be added to the Section.

Agreed to,

Mgr. ELIOTT said, he had now an
smendment to move 1u Section XX VI, which
was more substantial. The Section provid-
ed penalties for stealing or receiving satolen
property Dot exceeding the value of 50
mpees, and had been altered in Committee
on the former occasion by the omission of
the words ¢ or, if a male, to corporal punish-
ment Dot exceeding 30 siripes of a rattan.’”’
He had, on that occasion, referred to Act
IIof 1844. He did not feel at all sure, how-
ever, that all Honorable Members had fully
understood the effect of that Act, Its effect
was this—that, out of Caleutta, throughout
the Preaidency of Bengal, corporal punishment
wag actually in force in such cases as those
provided for by this Section. The object of
mnserting the provision in question was to
make the law within the Mahratts Diich
similar to the law which obtsined without.
The same Law also prevailed in Madras and
Bombay, not only iu the Mofussil but in the
Presidency towns. It had been remarked on
the former occasion that there was no pre-
cedent for inflicting such punishment within
the jurisdiction of the Supreme Court. The
two cases of Madras and Bombay showed
that Magistrates there had and exercised the
power of inflicting it ; and if the juriadiction
of she Supreme itself were referred to,
be should point to Statuse 9 of Greo, IV, which
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provided corporal pumishment in cases of
larceny in agddition to imprisonent. The
Bill provided corporal punishment fn sub-
stitution of imprisonment. When receatly at
Madras, he had had some conversation with
the Chief Magistrate there, Mr. Eliiot, who
was probably the most experienced Police
Magistrate in the country, and that Officer
had expressed bis opinion that the abo'ition
of corporal punishment in cases of larcen
would have a very mischievous effect,
stated that it was a punishment very spanng-
ly enforced ; but that he thoughs the pos-
gession of the power to inflict it was decid-
edly beneficial. A few days ago, he (Mr.
Eliott) had received a similar communication
from the Superintendent of Police at Bombay,
forwarded by the Member for that Presidency.
He, therefore, pressed the subject again upon
the attention of the Council. For his own
part, he thought that it was not unfitting to
visit men guilty of petty larcemies pun-
ishable summanly-<looking to the class
of persons by whom they were generally
committed——with a kind of punishment the
pain of which falls on their persons and af-
fects themselves nlone, instead of sendi
them to gaol, -where they would be fe
well and enjoy other comforts, while their
families, who wmay be entirely dependant
upon their labor, would be left starving
at home. He, therefore, moved that the
words “or, if a male, to corporal punishment
not exceeding 30 stripes with a rattan” be
added to the Section, :
Mz. PEACOCK said, be did not sea
any reason why the provision {Jlmpoaed
ghould be inserted merely because the pun-

ishment at ot existed at Madras and
Bombay. the Penal Code was likely
to be brought forward in a short time, the

principle of iuflicting corporal punishment
would be fully considered in conuection with
it, and it would be advisable not to antici-

te that discussion by a provision in this

ill. His own opinion at present was
against corporal punishment. The Honorabla
Member had referred to the Statute 9 of
George IV as providing for corporal punish-
ment for similar offences ; but he {Mr. Pea-
cock) thought that the general principle of
that punishment ought to be considered with
reference to the present state of society.
He was aware that an endeavor had been
made fo iniroduce corporal punishment in
Eogland ; but it did not appear to have re=
ceived much encouragement. He thought
it would be better to consider the propriety

of introducing this punishment in connection
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with the Penal Code, instead of re-opening
» question which had been deliberstely deter-
mined by a Committee of the whole Coun-
cil, and in a former stage of this Bill.

Me. ELIOTT observed, that, if the Sec-

tion in this Bill were left a8 it now atood,
the law which obtained in the Presidencies
of Muadras and Bombay st present would be
altared,

Mg, ELIOTT’'S motion being put, the
Council divided ;—

Ayes 4. Noer 4,
Mr. Elictt. Sir Arthur Bubler,
Mr., Grant. Mr. Currio.
The Commander-in-Chief,| Mr. Allon.
Tha Chairman, Mr. Poacock,

_ The numbers being equal, the Chairman
gave his casting vote in support of the
motion,
~ Mr. PEACOCK said, Section XXIX
provided for the wrongful eppropriation of
property found. As it stoed originally, it
said—* Whoever, finding any property not
In the possession of any person, takes it
into his own possession, and, with intent to
despoil the owner, fraudulently disposes of
it, shall be liable to imprisonment, with or
without hard 1abour, for a term not exceeding
giX };ﬂﬂnthﬂ-”
ow, a person finding any property and
fraudulently disposing cgrf il;,ym?ghri;rtymight
not be guilty of larceny, according to the
English Law, That would depend upon the
particular circumstances of the case. If the case
amounted to larceny, it appeared to him (Mr.
Peacock) that it cught to be dealt with as a
jarceny. Under o Ereviuun Section, steal-
g was made punishable by Magistrates if
the value of the property stolen did not ex-
ceed Rupees 50. But if a person stole by
ﬁndm#, then, as this Section originaily stood,
the offence would be summarily cogpizable
by the Magistrate, who mizht convict and
seutence the offender to imprisonment for
only six months, whatever the value of the
roperty might be. When the Bill was
ast before the Comnnitiee of the whole
Council, it had appeared to him that the
_larr nhuuh:l_ be consistent ; and that, where
pusappropration of property found amount-
ed to larceny, and the value of the property
gxceeded Ruopees 50, the case nugl;:otu be
committed for trial to the Supreme Court.
He hed, therefose, pro on that oceasion
an amendment which would limit the juris-
diction of Magistrates in cases under the
Section to misappropriation of property the
Mr. Peacock
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value of which did not exceed 50.
That amendment had been carried. The Chief

Magistrate had since called his attention to
the inconsistency of the clause & i now
stood, and he quite agreed with him that
it was inconsistent ; for, if a man frauda-
lently converted to his own use property
which he found, he would be punishable
under this Section whether the offence
amounted to larceny or not,provided she value
of the property did not exceed Rupees 50 :
but if the property exceeded that value, he
would not be punishable- at all unless the
offence amounted to larceny. To remove
thie inconsistency, he now proposed that the
following words should be added to the
Section ! —

« And if, in the judgment of the Magistrate,
the property exceed the value of 50 Rupees,
may be committed for trial to Her Majesty's
Supreme Court of Judicature, and, upon
convictioa in such Court, shall be liable ic be
punished in the same manner as if he had bean

convicted of simple larceny, whether the offence
shall smount to larceny or nos.”

The effect of this amendment would be
to get rid of that technicality of the Eng-
lish law by which, if a person who picked
up property had not the means of tracing
the owner at the time of the finding, but
afterwards discovered him, and yet converted
the property to hia own vee, he would not be
euilty of larceny. Though the amendmess
he proposed created a new offence in canes

 to which the English law applied, it appear-

ed to him that it was not objectionable §
becauss, if & person, having the means of

| discovening the owner of property which he

found, fraudulently appropristed that proper-
ty to his own use, he ought t¢ be putiished
even if he did not know who the owner of &
was at the time when he found it.

The amendment was agreed (0.

Section XXX provided that, in Bowmbay,
certain offenders might be committed for
trin] before the Court of Petty Sessions, and
that, in cases falling under Section XXV],
they might, if males, be suhjected *“ to cor
ral punishment not exceeding 30 stripes
with a rattan.” These words had been ledt
out of the Section when the Eill was first

| considered in Committee.

Mza. ELIOTT now moved that they

should be restored.

The motion was cartied, and the Section

then passed.

Section XXXIV provided for frandulent
possession of property.

Mz. ELIOTT said, in the first Com-
mittee,. of the whole Council, the first clauss



of - this Section had been without any
objection. The second clause bhaving been
pot, an mmendment was proposed leaving
ont the lattar part of it, which was carred ;
but on the clause being put as amended, it
weas thrown out; and then, the whole Sec-
ton being pui, it was negatived. He pro-
now to restore the first clause of the
Section. The Chief Magistrate of Calcutta
had very strongly represented how useful
the same provision in . the existmg Police
Aot had proved in practice ; and, as no
objection had been urged against it, he (Mr.
Eiiott) hoped it woukd now be restored,
He proposed, however, to mske one verbal
slieration in it ; namely, to substitute * fran-
dulently” for “unlawlully” before the word
“ glyrained” in the Sik line of the clause, so
that it might agree with Section XXXV of
the Bill,
" The clause, as amended, was agreed to.

Ma. ELIOTT then moved that & clause
be inseried following the above, much to the
same effect as the second clanse of the origi-
nal Bection XXXIV, but with eertain
shtorations, which he had introduced with
the view of meeting the objections which
bad been mised on the former occasion.

. 'The new clause was agreed to, and the
Section then passed. -

Mgz, CURRIE moved an amendment in
Bection LX VI, which provided that brokers
and pawn-brokers should report “stolen

8 or articles,” under a penalty for neg-
¢. He said, it had been represented by
the Chief Magistrate of Calcujta that it
was very desirable that the Bection should
provide that information should be given of
stolon Bank Notes as well as of other pro-
perty. ‘Fhis addition wonld make many
trifling alterations necessary in the Section ;
end, therefore, instead of moving a series of
sanendments, he should move that the pre-
sent Section be left out, and a new Section
be substituted for it containing the alterations
ke referred to. {The Honorable Member
here handed in his Motion. ]

At the suggestion of Mr. Peacock, he
aldered his amendment * poods, articles, or
Bank Notes” inte the general térm * pro-
perty,” so that Promissory Notes and other
valaable security might be included ; and
the Section was then agreed to.

Clause 12 of Section LXXIX provided
us foflows ;—=

“ Whoever bewts & drum or blows a horn or

¢, or beats or sounds any brass or oiher

motal instrumant or utensil, between the hours
of ten at night and four in the morning, 30 ns
%o distorb the repose of the inhabitanis ; orat
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any time or piace 80 na to endanger the safetd
of passengers hg tervifying horses or catile,.
This provision skall not apply when the Com-
missioner of Police has granted a license for .
the use of music in the atrsets on occasions of
festivals and ceremonies.” '

Mzr. CURRIE ssid, this clause hed
been discussed when the Bill was before
in Committee. But he much preferred the
terms of the present law, and the Chief
Magistrate had atrongly urged that tho Sec-
tion a9 it stood would occasion { annoy-
ance to the Public. He (Mr. Cume),
therefore, moved that all the words sfier the
word “ utensil” be left out of it, and thad
the words “ except at such time or place as
shall from time to timé be allowed by the
Commissioner of Police”™ be substituted for
them,

‘The Amendment was agreed to, and the

Clause then passed. )

Mr. CURRIE said, he had now a new
Clause to propose. The present law,
which would be superseded by this Act,
provided against bathing and washing in the
public streets. There was no provision of
the kind in this Act. He had mentioned
the matter the last time the Bill was before
& Committee of the Couneil, but had not

ressed it to a division. It had, however,
Eeen arain pressed on his attention by the
Chief Magstrate of Caleutta. The prac-
tice had been found to be a nuisance,
and as suech had been prohibited by Act
XIII of 1852 ; and it would be s retro-
grade step to omit & similar provision from
the present Bill, He, therefore, moved
that the following new Clause be inserted
after Clause XI¥ :— |

% Whoever bathes or washes himself in sny
pubiic streat or in, upon, or by the side of, any

public tank, reservoir, or aqueduct not being n
place set apart for such parpose.”

The Clause was agreed to, and the Sec-
tion then passed.

Mz PI;Z ACOCK said, he had an amend-
ment to move in  Section LXXXII, which
provided that-—

“ Whoever, in any pablic road, streef,
thoroughfare, or place, bega or applies for alms
to the anmoyance of passengets, &c., shall be
liable to imprisonment, with or withount labor,
for any term oot exceeding ome monih.”

Since the Bill had been last considered in
a Committee of the whole Council, he had
recoived a communicstion from the Chief
Magistrate of Calcutta representing that the
words *“to the mnnoyance of passengers”
were not used in the present Police Act,
and that the imsertion of them in this
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Act would occasion inconvenience, It ap-
peared to him (Mr. Peacock) also that the
words ought not to be retained. It would be
very scldom that passengers would be dis-
posed to go before a Magistrate to give
evidence that the begging had been to their
anpoyance. If the Police saw that begping
was to the annoyance of passengers, it ap-
peared to him that they ought to be at liber-
ty to apprehend the beggars without com-
pelling the ]Ia.saenger to attend and give
evidence, should, therefore, move that
the wordas “ to the anneyance of passengers”
be left out of the Section,

Mg, ELIOTL said, be quits agreed
with the Hooorable Member in thinking
that the words referred to should be left out.
If they were retained, the Section would
be almost inoperative.

The amendinent was agreed to.

Section' LXXXIII provided that
# Any Folice Officer may arrest, withont a
warrant, any person committing in hiz view
any felony or sny offence against this Act.”

Mr. CURRIE gaid, when this Bill passed
through Commitiee on the former occasion,
the following proviso was added to it on the
the motion of the Honorable and learned
Chief Justice :— _

“ Provided that the nama and address of the
offender be unknown, or he refuse to give his
address, or fail to satisfy the Police Officer
that the name and addresa he gives are true.”

These words were not in the present
Police Act ; and he thought that, in prac-
tice, they would be found extremely incon-
venient. The Chief Magistrate had put
the case of ¢ known drunkard lying drunk
i a street.  If this Proviso were to stand, a
Police Officer would not be able to remove
bim to the lock-up, though the man was
unable to take care of himself, Then, agnin,
he (Mr. Currie) did net very well see what,
in practice, the satisfaction of the Police
Officer waa 1o be, He nust, upparently,
accepl a3 true what any person might tell
him, or run the chance of a tion for
a false arrest. He should, therefore, move
that the Proviso be left out.

. The amendment was agreed to, and the
Section then passed,

Me. PEACOCK eatd, a clause had been
inserted in the Bill, upon his motion, on a
former occasion allowmg private individuala
0 n]:rest paru;? who, in committing offences,
might injure their persons or pro . But
if gn prijvlle individual al:mtﬁd P:zm t to
apprehend another who had inj his
person or property, there would be a greater

Mr. Peacock
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chance of resistance, than if the arrest were
made by o police officer. There waz =
Section in the Bill which provided a punish-
ment for assauiting or reaisting policemen
in the execution of their duty ; mﬁ‘ne {Mr.
Peacock) thought that a similar Section
should be inserted regarding private persons
who lawfully endeavored to detain offenders.

He should, therefore, move that the follow-

ing new Section ba added to the Bill afles
Sectton LXX XV 1

“If any
thia Act chall assaplt or
person by whom he shall be 20 spprehended,
or any person acting in hie wid, he shail be
linble to & fine not excoeding 200 Ropees.”

The Section was agreed to.
Section XCYI provided as follows ze=

“ Whoever wilfully pives false evidence on
onth in any judicial proceeding before s Ma-
gistrate, shall be deemed ﬁiltf of perjury, and
mlfg be commitied by the Magisirate for tnal
before ller Majesty's Bapreme Court of
Judicature.”

Sig ARTHUR BULLER zaid, az the
Honorable and learned Member opposite { M,
Pcacock) had pointed ocut on a former
occasion, this Section clearly created a new
offence. It made that perjury which was
not perjury now. Under the existing law,
a person would not be guilty of perjury
unless the false evidence which he gave
related t0 pomething that was matenal to
the issve. He would not now stop to con-
sider whether it would be useful hereafier to
make all false eyidence given upon csth per-
jury, whether material to the 1zsue or not,

hat question would, he hoped, be soon
settled by the long-looked for and much-
desired Criminal Code.. It certainly was
fhat that should be. pesury if amied. upos
that that s jury if s u
oath before a Mngistlzi Zhich would F:;
be perjury if stated upon oath before the
Supreme Courtor the committing Justice of
the Pence. He, therefore, moved that all
the words after the word “ whoever” in
the first line of the Section be left oat, in
order that the following words might he
substituted for them :—

% commita perjury in any jodicial pr
before a M#E‘El:tl‘!l:ﬂr may b{Jmmminad by sack
Magisirata for trial before Her Majenty's
Sapreme Court of Judicatyre.”

The amendment was agreed to, and the
Section then passed.

Bection CII was passed after a veriml
amendment,

Sk ARTHUR BULLER, in the

raon iswlully apprehended ander
orcibly resist tHe
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absence of Mr, LeGeyt, moved that the
following new Section be introduced :—-

“ 1. Every Magistrate of Police shall bave the
mame anthority to require persons to enter into
| nizaices to Xeep the pesce or to be of
ﬁn behavior as may lawfully be exercised by
s Justice of the Peace.”

“2. If any person, who hagentered into 4 re-
coguiznce in any smonnt not exceeding Ha.
200 to keep the peace, or to be of behn-
vior before an agisirate of Folice or an
Justice of the Peace, by any act forfeita suc

izance, the Magiatrate or olther authority
before whom bhe may be convicted of any act
h{;e'hi“h such recognizance is forfeited shall,
when applied to, ceriify any such conviction o=
the of much recognizance, and therenpon
the sum therebﬁ acknowled to be due by
“gd on ghall be recoverable in the munner
provided by this Aat for levying fines.”

% 3. Whenerer it shall be schown to the satis-
faction of & Magistruia of Police, either by the

yotioa of such certificate of conviction as
1 mentioned in the preceding clause, or other-
wise, that any such recognizance is forfeited,
the Magistrate, if he think that proceedingns
shoald be had agwinst the sureties, shall give
notice to them to pay the sums which, by Ifeir
recogblzances, they have respectively ackpow-
ledged themselves to owe; or to show cause,
ou a day to be named In such notice, why the
maid sums should not be puid. And if no suffi.
sient cauge shall be shown, the paid pums shall
be recoverabla in the manner provided by this
Act for levying fues.”

The Section was agreed to,
Me.ELIOT Tmoved that the following new

Section be inserted before Section CIT] : —)

“ Wo distress levied by virtne of this Aot
aball be deemed unlawful, nor shall any pariy
making the same be deemed a trespasser, on
sccount of any defect or want of jorm in the
sammons, conviction, warrant of distress, or
pther proceeding relating thereto, nor shall
such party be deemed a trespusser ab inftio on
account of any irregularity afterwards com-
mitted by bim ; bot all persons sggrieved by
such irregularity may recower full satisfaction
for ihe wpecial dimlFB in any Court of
gompetent jurisdiction.”

This Section would come with
Bection CXXXIX of the Conservancy Bill,

The Section was agreed to.

The Councl resumned its sitting,—

CONSERVANCY (PRESIDENCY
TOWNS, &c).

Ma ELIOTT moved that the Bill “for
the Comservancy and Improvement of the
Towns of Calcutta, Madras, and Bombay,
and the several stations of the Settlement of
Prince of Walea' Island, Singapore, and
Malscca™ be re-committed, in order that cer-
tain amendments might be inserted io it.

Apgreed to. - : ~
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Mr. CURRIE said, when this Bill was
first before a Committee of the whole Cloun~
¢il, & Proviso had been inserted in that
Clause of the interpretation Section which
defined the meaning of the term “ owner.®
It had been then observed that such =»
provision was hot in its proper place in an
interpretation Clause ; and that,if it was to be
pessed at all, it ought to be transferred
to some other part of the Bill. The
Belect Commiitee had mince looked into the
matter, and were of opinion that, if the
proviso was to stand part of the Bill, the
E'iPer ?lm for it would be afier Section
X1I1. He, therefore, pro to movo
that the Proviso be omitted from thin
Interpretation Clause, He had with him =
motion paper for the insertion of a Section
to the same purport after Section LXXIIF;
but he himself woukl not be able to make
that motion, because he was still very
sirongly of opinion that such & provision
ought not t» be inserted at ail. He thought
that the Council was not doing well in
Ewring the experience of the English
gislature on such & poiot as this, and
refusing to follow its example. The defini-
tion which the .Bill as ed assi to
the term * owner” was the definition which
gll zsimilar English Aects assigned tot. In
his opimon, too, it was clear that the respon-~
sibilities attaching to rty which were
imposed for the public good ought not to be
defeated or in any way affected by such a
contingency as the non-residence of the
rietor on the & He, therefore, would
move that the Proviso be omifted.

Mz. PEACOCK gaid, if the Honorable
Member hed pro to trans thia Pro-
viso from Section 1l to any other part of
the Bill, he should not have objected ; but
he proposed to omit it altogether, leaving it
4 any other Honorable Member to move
for its introduction into some other part of
the Bll. He (Mr, Peacock) thnug!:r that
the Council would not agree to omit the
Proviso altogether afier it had already decided
that it shouid be introduced. Without this
Proviso, the interpretation of the word
“ owner” appeared to him to be precisely
what the I:Yunnrnhle Member opposite (Mr.
Grant) had, on a former occaxion, described it
to be ; namely not an “ interpretation,” but
a “ mis-interpretation.”

Mg. ELIOTT said, the omission of the
Proviso from this Clause would not preclude
the Honorable and learned Member from
moving its inserlion in a r place in the

Bill, There coyld be very little doubt that
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this was not the pr place. His own
opinion was, that the proviso ;Ujht o be
rejected altogether. But the real question
now was, whether it should or should not
be left out of this clause,

Sz ARTHUR BULLER said, g
as be did in the objections that been
urged against the clause, he was of opimion
that this was the very hest place for the
Proviso that had been added ; for he thought
that the antidote should be as near as posai-
ble to the bane,

Mg. ALLEN said that, with regard to the
remark that the proviso was necem &
the word owner hod been misinterpreted
rather then interpreted, he would observe
that words were not idens, but merely re-

Erenented such ideas as were given them |
Y

usage ; now, inasmuch as the word

owner had been interpreted in several Acts |

of Parliament to mean that which this Bill
declared it shou!d mean, the word hed in
law acquired thia extended meaning. In
matiers of interpretation of words, he thought
this Council could not do better than follow
the Imperial Lepislature, and attach the
same meaning to words which they bore in
Acts of Parliametit.

Me. GRAN'T said, in matters of inter-
pretation, Dr. Johnson was a better guide
than the Englich Parliament. In his opi-
nion, the word * owner” meant a person wl;m
owns properiy,

Mg. ELIOTT said, if Dr. Johnson were
to be followed in the interpretation clauses
of an Act rather than the English Parlia-
ment, then the words “ any man” could not
properly be defined in Bills, as they were
now always defined, to mean any woman.

Mz, CURRIE'S Motion was then put.
The Council divided.

Ayes B, Noe#r b,
Mr. Carria, Sir Arthor Buliare,
Mpr. Allen. Mr. Peazock,
Mr. Eligit, Mr. Grant.
The Commander-1n-Chilef.
The Chatrman,
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50 the motion was negatived,

MRr. CURRIE moved that the following
new Section, of which he had given notice
at the Jast Meeting of the Council, be insert-
ed after Section VI ;e

*In ]a}rigg out new sireeta, in nddition to the
Iandreqaired for thecarringe-ways and foot-ways
thereof, the Commissioners, with the consent of

the Jocal Government, may purchasa elso the |
My, Eliots,
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land necessary for tha houses and buildings to
form the said street ; and may sell and disposa
of the same with such stipulations and condi-
tiong as to the clags and description of houses or
buiidings (o be erected thereon as they shall
thinh L..“ .

It was quite necessary that the Commis-
gsioners should p this power. A pgreat
portion of the benefit of making new sireets
would be lost if they had no means of pro-
viding that the buildings to be etected along
the mdes of the streeta should be of a suit-
able choracter. No doubt, in disposing of
the additional lands which they should take
as sites for houses, they would generally dis-
pose of them at a greater price then that for
which they had obtained them ; but this
waa far from being any objection to the
measure ; for the increased value of the land
would be & consequence of the new therough-
fare opened out at the expense of the Town ;
and it was Lut just that the Town, which
incurred the expense, should enjoy some
portion of the benefit.

It had been mentioned to him that this
was & very late period at which to insert so
important & Section in the Bill. His explan-
ation was, that it was only very recently thmt
the matter had been gtrongly pressed on his
attention, It had, indeed, been mentioned
when the Bill was before the Select Coms-
mittee 3 but it had not received much con-
sideration then, us it was thought that it
---might be provided for in the Bill for taking
land for public purposes, which was then under
consideration, But, in prepering that Bill,
it was found that such » provision wonld
be quite out of place there ; and there could
be no doubt that, if it waa to be enacted at
all, the proper place for it was in this Bill
If he had taken the Council by surprise,
thera might have been some force im the
objection 10 which he referred : but he had
taken the precaution of giving notice of his
motion at the last Meeting ; he had read
the Motion on that occasion ; it had been
before Honorsble Members in print since ;
and, therefore, the Council had had as full. an
opportunity of considering it as if it had
been introduced into the Bill by the Belect
Committee,

The power which it propesed to give, was
only in_extension of that given by ion
Y1, and it was not a new power, It was =
power which had been exercized in Caleutta
before, under similar circumstances, He
understood that the Lottery Commitiee,
which had the power, in some way or ano-
ther, of obtaining land by compulsory sales,
had frequently taken more land than was
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required for the sireels made-by them, ond
disposed of it afterwanls,

- Mg ELIOTT said, he was in favor of the
Section, for the reasons which the Honorable
Mover had stated. In addition to these, he
would obscrve that the principle involved in
it was the pnnciple adopted by the Bnglish
Acts for improvemnents of the same nature,
The Euslish Acts empowered the Com-
mizsioners o take, hy conpulsory means, nol
only land required for road-ways, but also
mljacent ; for siles for liouses, and also
to enter into  building-leases, under certain
covenants, to sell such portions of the iand
taken as might not be required for the
original purpose, anil to take fines for leases
of sach TnnH for building—evidently showing
that it was desizrned that a profit should be
made by these transactions for the benefit of
the Fund out of which the improvements
were to be paid for, Tt was but fair that the
public bady who made these improvements,
should denve the benefit arising from them,
so that it might augment its funds and
extend its operations. 'This woulld crsure
pablic improvements which could not other-
wise be made.

Sir ARTHUR BULLER said, he felt a
very sirong objection to introducing a Section
of this character at this stage of the Bill. The
Honorable Member might say, with some
show of fairness, that the Council had had,
by reason of the notice of the motion cireu-
lated ‘last week, sofficient opportunity for
considering its propriety ; but even suppos-
ing that this was the case, he would ask,
had the Public hal any such opportunity ?
For his own part, he was not at all disposed
to admit that notice to Members of the
Council was sufficient without notice to the
Public ; for he thought it important that
Members should come to the discussion of
questtons of this magnilude armed with all
the information which n previous publication
was calculated to ehieit from persons Dest

namtel with, and most interested in, the
subject ; and he felt preity confident that
there was not a single Section in this Bill
which would have atiracted so deciled an
opposition as this, if it had been inserted in
the Dill ra published. The only occasion
on  «hich he was personally aware of the
Public  having m any mamer spoken ont
upon the subject was in a case which
had lately come before the Supreme Court,
and in which the Commissioners ¢laimed the
power of doing the very thing which this
Section proposedl to enable them to do. On
that oceasion, the right of ihe Commizsioners
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wider the existing law was not alons
disputed, but the claim was most indignanily
denounced as arbitrary in the extreme, and
a most wanton invasion of private rights.
The Court decided that, under the existing
law, the Commssioners had no sucli power.
Well, then, after this, how stood the Puldic
in relation to this question ? 'The existing
law had been solemnly laid down by the
highest tribunal : this new Conservancy
Act was shorly after published : aml not
one word was there in it Lo indicate a desire
to revive the obnoxious claim : the Com-
missioners themselves, in their Report,
thoagh strongly advocating ils necessity, did
not pro that it should Dbe intreduced
into tlhis Bill; but, on the contrary, ex-
pressiy suggested that it should form part
of a general IWll relaling to ibe taking

of land for public purposes, which was

understol to be i contemplation.  Sull,
under these circumstances, the Honoralble
Member proposed’to smuggle in this mast
important measure at this ecleventh lour
of the RRill. ¥or s part, he could not
look upon it as any thing but a surprise
upon the ["ublic, and a glanng cvasion of
that most salutary rule which required a
previous publication of proposed Dills in the
public Gazeite.

He did not wish now to discuss—Ifor he
did not, with such mformation as he 88=
ed, feel competent to discuss  satisfactorily—
the general question of the propricty of
giving the Commissiouers the proposed
power 3 but he should be somewhat surpris-
ed if, among all the Iuphsh Acta referred
to by Honorable Members, they could pro-
duce one which went (o the extent of saying
to Commissioners—as the Bill did —

 Jf you want to make openings for purs
poses of ventilation, and althou:h you don’t
want any houses at all to be built by the
sides of the opemngs, still you may take
from the owners a sufficient quantity of land
by the side 1o enable you to sell it agaim at
an increased rate for building purposes, i
order that you may thus re-imburse your-
selves the expenses of making the opening,”

In fact, the Commissioners, not having
sufficient funds for the purpose of making
such improvements, hml recourse to this
iugenious expedient for raising funds.

He must nat be understood as doubting
for a moment the perfect justicc of making
on some occasions the rights of privaic
property give way to the exigencies of the
public good ; but, in so doing, he thought
that the greatest -pussihl; care  should

A
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be iaken that no sacrifice of legiii-
male private rights or advantages should be
requiredl beyond what was absolutely neces-
sary : and, as regarded the present Clause,
he could not help thinking that, even il the
power asked for were conceded, some provi-
sions might not be added by which some
adv es, or some preferential rights, woukd
be reserved to the owner of the land taken,
What those advantages should exactly be,
he was not preparedl to saay. DBui he had no
doult that, if the scheme were properly
made known to the Public, some satisfactory
mode would be discovered of reconciline it
with the interests of all partiea concerned.

' However, on the present oceasion, le
rested his opposition to the Clause mainly
upon the fact of the Public having had no
opportunity of expressing tlieis opinions upon
it.

Mr ALLEN saul, as 2 Member of the
Select Committee on the Bill, he wished to
say that he fully agreed in the propriety of
the Section proposed. The Council had
been lold about its being an ingenious mode
of acquiring fumls. But the real question
was—was it a just way of acquiring land ?
He certainly thought that it was, If the
Council admitted that it was right that the
Commissioners should take land for public
purposcs, he thought it could not affect the
principte whether the whole land taken was
used for g road-way, or whether part of it
only was used for a road-way, and the

remainder used for builling houses to form |

the street.  In both cases, the proprictors
of the lamd would receive the full value
which it might possess as it stoxd at the time,
'The Commissioners woukl make a great
improvement and increase the value of the
fand, towanls which the old proprietors would
contribute nothing. "Fhe value of their

perlty would be considerably enhanced.
Should the old proprietors have the benefit
of that enhancement without paying for it ¥
Had not the Commissioners & right 1o the
enhanced value obtained by their work, and
should they not Le thus enabled to make
further sanitary improvements ?

Az he had said before, if the Council
admitted that the Commissioners shoukl be
empowered to take laml cempulsorily for
public purposes—wlnch it did—he thoughi
this Section was not at all such an alteration
of the Bill as to make it neccssary that the
Bill should Le re-published.

Mg. PEACOCK said, he quite agreed
with the Honorable Menber opposite {Sir

Arthur Buller) that the proposed Seclion
Sir Arthur Buller
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would be such an alteration of the Bill as
published that it ourht not to bLe inserted,
or that, if inseried, the Bill ought o be
re-published. The Standing Orders reqair-
ed the publication of . Bills before they came
to be considered by a Commiltee of the
Council, not that the Council, but that the
Public, might not be taken by surprise. He
coukl not say that he was taken by surprise
hy the present Motion, inasmuch as the
Honorable Mover had given notice of it at
the last Meeting ; but, if the Section were
mserted 10 this BBill, he could not say thai
the Public wouki not e taken by surpnse,

There was a very wmaterial distincuon
land for the road-way of
new streels, and taking land adjacent o
new strects with liberty to zell or let it out
on building leases. 1In the one case, a house
standing wpon land adjacent to the new
street would have the advantage of beino
open lo the sirect; in the other, the com-
pound, or part of the compound of a house
intervening letween the new street and the
house might be taken and sold or let out by
the Commissioners, and buiklings might bo
raised upon it in such a manner that the
house might be blocked up and deprved of
all ventilation. He confessed that, withoul
the power which tlis Section propesed to
give, the Commissioners might not be able
to make streets look uniform ; but the object
of municipal improvements was, not lo make
streets look uniform, but to give o the Pub-
lic good thorouzhfares and wholesome venti-
Jation. It might be very convenienl to the
Municipality that, when it opened new romd-
ways and sireets for purposes of ventilalion,
the owners of adjacent lands should be
bouird 1o make over to it those lands for the
sake of erecting uniform bulldings npon st ;
but it would not Le just to compe! them tode
so without full compensation, not omly for
the value of the land, but for all consequen-
tial injury that the owner might sustain i
consequence of its being used for the ereciion
of new buildings wluch, Ly intervenny be-
iween the street amd adjacent property of
the proprietors of the land, might materially
depreciate the value of such property.

The ilonorable Member who woved dus
Section had cited an Act in Eugland;
lut that Act did uot allow part of a property
to he taken if the owner were willing to
sell the whole,

Me. GILANT said, he did not quite follow
the Honerable and learned Member's argu-
ment.  The Section dud fully provide for com-
pensaling Uee owner of any land that meght
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be taken to the extent of its aclual value nt
that time, whatever that value might be.
It was well known that, in these cases, com-
pensation always went, and very properly
went, somewhat beyond the bare market
value, The new street ulong the sides of
which houses would be built, would not
be a street that was in existence at tho Ume
Ahe land was taken, bat a street for the vary
construction of which it was taken : amd
therefore he could not see what right the
owpers of the lasd would have to complain.
Practically,the whole question, asit seemed to
him, whether Calcutta and the other Presi-
dency towus should be improved, or not,
was involved in the Counail's decision upon
the present question. If the Comimissioners
were to be allowed to take only so much
land as was required for the road-way of new
streets, aixl the whole increased value of the
land lying along the edges of the new way
were {0 g0 inte the pockets of those who
were 50 fortunste as to own it I'.he Public
deriving no advantage from the increase of
value which the public money had produced,
then he wag sure that theve would ba ver

little improvement in these towns. We ﬂ
knew what the condition of the Presilency
lowns was—how productive it was of disease
and death, It was all very well to say that
the object of these public improverments was,
not that the Iitlurlin':ip-z|||ilz||Ir should make streets
took uniform, but that it should provide for
thoroughfares and healthy ventilation. DBut
the Munici pality would not be able to pro-
vide for nnrl‘.hmg without money ; and it
appeuted to him that the provision contained
in this Section would afford it legitimate
resources. It was a provision which had
been adopted, not in one English Act alone,
but, he believed, in every Enghsh Act relating
to inproveinents of this sort in towns, He was
old enoush to remember Swallow Street,
By the exercise of 8 power similar to that
: whmh this Section proposed to give, that
Streel amd the adjacent land had been con-
veried into one of the largest thoroughfares
in the world ; and he remembered to have

been told, upon what he believed to e pood |

authorityy-that, by letting the land on the
sides of Begent Street on building Inmses,
there was a return from this mugmﬁ-::ent im-
provement of something like 3 per cent. upon
the outlay ; without which the improvement
could not have been elfected.  Let any budy
who remembered what Swallow Street and
its neighbourhood was, aml what Ilegent
Street is, say whother the principle had
worked well fof Londen. The people
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owning the land on either side obtained for
their property the full value which it pos-
sessed at the timo it was laken ; and the
public body who improved that land, ebtained
the value of their improvements. Surely,
this prizciple was hur.}: the more just and
the more advantageous to the Puhl'm And
if we turmned from London io Calcutta, or
any other Presidency Town, we coukl not
fnil to see that the argument from London
ﬂhﬂd with ten-fold force here. Believing

t the provision of the proposed Section
was just, and that it would be for the good
of the Presidency Towns and of the Public,
he should vote in support of it.

He quite agreed that there should Le
(ull cumpeusnhun, not only for the value
of the land that wmight be 1aken, but
also for any consequential damage that
might accrue to the adjoining property hy
reason of severance or otherwise. But, if
there was no specific gmvmun for such
campensation, this was a defect which should
be remedied as running through the whole
Bill. There was no speninl provision of the
kind in the case of land taken for the road-
way of new streets ; and yet, the taking of
lam] for such a purpose might injure the
adjacent property as much as “the taking of
land for letting on building leases.

Tue COMMANDER-IN-CIIIEF said,
he believed that the Section proposed was
necessary, and he was entirely in {avor of it,
Undoubtedly, in all cases, there woukd al-
ways be a fair and proper compensation to
owners ; but, where the Commissioners would
buiid new streets, the value of the adjacent

land would be enhanced from being in the

' neighborhood of those improvemenis ; and.

these would be made as the expense of the
Municipality. It was wot easy to foresee
the extent to which the value of pro-
perly ndjoining new streets might be increas-
ed. He believed that the power of taking
lmxl besides that which was required for
newly prujected streets in London, was al-
ways given i the Act of Dariament, It
was so in Railway Acls ; and there were
very few mstances, he hu]ieved, in which the
roprietor had not larpely benefited.

ie was, therefore, strongly iu Eavor of the
proposed addition,

Mz, CURRIE'S Motion was then pat,
aml carvied.

Me. PEACOCK sai, to mako it clear
that the owner of the lawd taken should
receive compensation for any. consequential
damage which might be done to any adia-

cent land or hiouscs helm:gm" to-* e Tic
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should move that the followmg proviso be

added to the Seclion :—

“ Provided that, if any land be taken under
ihe provisions of this Act, compensation shall
be moade to the owacr for any damage which
way be done to any adjoloing E:m{l or bnildings
of such owner.”

The Proviso was agreed to, and the
Section then passed,

Scction X1 provided a penalty for allow-
ing coweragre to flow on strects.

Mg, CURRIE moved that the words
“ causes or allows any offensive matter from
any sewer or privy (o0 run, drain, or be
thrown” be inserted afted” the word © or”
and before the word © into™ in the Gth line
of the Section,

The amendment was agreed to, and the
Section then passed,

Scction XVIII provided a penalty for
destroying lampas, lamp-posts, &e.

MRr. CURRIE moved that the Section
be omilted, as a similar Section had been
introduced into the Police DBill, with the
understanding that this one should be left
out of the present Bill,

Agreed to.

Mg, ALLEN moved that the following
new Section, of which he had piven notice
at the last Meeting of the Council, be in-
serted alter Section CXII -—

* The Commissloncrs sball, upnn such inforn-
ntion os they may be able- to obtain, cause to
be regigiored the neme, sex, age, roligion, resi-
denee, amnd cavnse of death, of every person
whoso bady is brought to any of the said burial
or burning grounda, and alao, 3o far as is prac-
ticable, the hko particelars of every other
person who dies within the snid Towns and
Stations.”

At present, the Chief Magisteate of Cal-
cutta did keep a registry of deaths and causes
of deaths, so far as hecould- In Bombay,
there was a special Qule and Ordinance re-
quiring that this should be done ; but it was

roposed to repesl that Rule by the new
E’nlim Bill. At Madras, he umlersiood
there was also at present a mortvary regis-
¢ry kept. By the Section which he now
proposed, no penalties were imposed upon
persons refusing to give the information
requited for the registries. He merely
wishel that the Council should recognise by
this Act that it was the duty of the Muni-
cipal Commissioners to register the namber
of deaths, and to ascerlain, as far as they
eould, the cause of death, and the locality in
which each death occurred.

The Secction was agreed to.

Mg CURRIE said, he proposed to move

Mr. Peacock
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a new Section after Section CXXXI. The
Bill empowered the Commissoners to. grant
licenses in certain cases—namely, for public
privies, slaugltier-houses, offensive and
dangerous trades, &ec. It also contained pro-
visions for granting licenses 1o make tem-
perary erections in public streets. Fees were
now charged by the Commissioners for
granting sucl licenses ; and the object of his .
Seetion was only to legalise them. "he
Section was as follows :—

Y Whon any license +5 granted ander the
provisions of Beetinon LXII, XCIIL, or CIIT oi
this Act, anthorizing the use of any place for
any of tho porposes thercin deseribed ; aml
when permission iz given noder Section XIX
for making sny temporary crection, o¥ under
Seetion XXXVI for patting up any projection,
the Commissiowcrs may charge a fee for such
license or permission ; and the rtea of the
fees to be so charped shall be from tme to
tithe ndjnsled by the Commissioners with the
sanciion of the locai Govermuent ; provided
that no such fie shall exceed the sum of 50 [a,
When permission of license is given for the
temporary occupation of any ground belonging
to the Commissioners under the provisiens uf
Section LXXNXVII or Section LAXXIX, the
Commissioner may charge rent for such groumlb
according to the time the occopation may
caniinue, at such rates as may from time Lo
to time L sanctionod by the local Government,
All sams reecived by the Commissioners under
this Bcetion, shall applicd by them to the
purposes of this Act.”

Agreed to.

Section CXXXTH was passed aller some
slight amendments, on the motion of Mr.
LElott,

Mr CURRIE moved that the followin:
new Section be inserted after Scction
CXLII :—

* It shall be the duty of all Police Officers to
give immediate informntion teo the Commis-
sioners of any offence committed contrary te
the provisions of this Act. Any Dolice Otheer
may arrest any person commilting in his
view any offtnce apninst this Act, if the
nonme and address -of such person be uuknown
{0 kim, and auch person may be dotained at
tho Siation Ilouse uniil his nome nad addres;
shall be asccrtained.”

M CURRILE said, he himself had Dbeen
rather opposed to & provision of the kind
contained in the latter part of this Section,
the more so because offnces under the Act
could only be tned on the information of the
Commissioners. But very strong reasons had
been shown why & power should be given
for the arrest of unknown ottfenders 3 and,
according to the Section, such persons wouhl
be taken to the Station house for the pur-
pose of discovering their names and address,

and then information woukl be given to 1he
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Commismioserd, who, - if -they thought it
neoessary, would dnstitute proceedings againat
Me ELIOTT moved that the following

new Section be inserted ai the end of the

* Thin' Act shell commence and take effont
from and afier the 1st of November 1856,”

" Agreed to.
The Council having resumed ita silling,
“both the Bilis were reparted.

POLICE (PRESIDENCY TOWNS, &c.)

Mr. ELIOTT said, he had received a
communication from the Govermnment of
. Mpndras in anawer to & reference which he
had made to it in relation toa Section in the
Police Bill which had undergone consider-
able discuzsion when the Bill Gmst came

before a Committee of the whole Council ]

Xt was the Sectiou which provided that, in
Caleuita, Madras, and Bombay, charges of
wealing, embezzlement, &ec., of property
above the value of Rapees 50, belonging 1o
pemm about to sall in eteamers or passenger
hipa, should be tried summarily by wo
Hag:su-ates. It bad been muggested thata
hetl:er provision for the exigency contemplat.
y this Sectron would be the more fre-
t holding of Sessions by the Supreme
rt. He had now obtained from the
Madras Government returns showing the
fhumber of persons commiited to sach of the
Bezsions quarterly in that Presidency dnring
a period of three years, the average period
that the persous commiited remained in
confinement awaiting trial, and the longest | 4,
of confinement before trial at each
Sessions, The Retum ashowed that, some-
times, the imprisonment between the com-
mittal and the tnal extended to 50 much as
three months. The return waa of importanee ;
and he now moved that it be printed,
Agreed to.
The Cooncil adjourned,

Saturday, June 7, 1836,

PRESENRT ;
Tha Bonorabls J. A. Dorin, Vice- Prenident, in
the Chair.
His Excaliancy the Com- D. Elott, Esq.,
mander-in-Chief, .&ilnn, Exq.,
Hon. J. P. Grant, E Currle, - and
Hon. B._Paamk, Hon. Sir A, W. Buller.

" MARRIAGE OF HINDOO WIDOWS,

Tt CLERK presented a Peiition from
Inhabitanta of ths Satiara District in the

| Presidency of Bombay against the Bill “io

remors all legad obetacles to the Muriage of
Hindoo Widowa,”

Mg. GRANT moved that the Petition
be printed.

Agre&l to.

POLICE (PRESIDENCY TOWNS, &ec.)
Tar CLERK presented a Petition from

the Bombay Association submitting some
remarke on the Bill “for regulating the
Polica of the Towna of Calcutta, Madras,
and Bombay, and the several stationa of the
Settlement of Prince of Wales' Yaland, Sin-
gapore, and Malacca.”

B. ELIOTT moved that thus Petition
be priated.

PORT-DUES AND FEERS.

Mg, ELIOTT moved the first reading
of a Bill ¢to authorize the levy of Port-dues
end feea at the present rates for a further
ﬁenud of twelve months.” He emd, hs

d explained at the last Meeting of the
Council his reason for inténding to p
this Bill. Secton XLI of Act X?ﬁ
of 1855 (for the regulation of Ports and
Pnrt-rt]ueu% provided that the dues and feed
usually coflected at the several Poris before
the passing of that Act might continue to
be collected for a further peniod of one year,
in order that the local vernment might
have time to send in Schedules containip
certain data which would enable the Cou
to a supplemental Act for fixing the dues

collected in future. These Schedules
hn:i not been received as yet ; and the Hme
during which, as the Act stood, the collec-
ton of Pnrt-du&a now levied would be legal,
would expire on the 13th of August. Il:
was necessaty, therefore, to extend the period,
and, that the local Governmenta might have
sufficiens time for the preparation of the
Schedules required, this Bill proposed to

extend it to one year,
With these observations, which were all

that he thought it necessary to make on the
subject, he begped to move the first reading

of the Bill.
The Bill was read a first time.

AFFIDAVITS, AFFIBMATIONS, AND
SOLEMN DECLARATIONS.

Mgr. PEACOCK moved the first reading
of a Bill *to amend the law relating to affida-
vits, afirmations, and solemn declarations,”
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