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439 Conservancy Act

Saturday, July 26, 1856,

PRESENT :

The Houverable J. A. Dorin, ¥ice-Presidend, in the
Chalr.

Haxn, Sir J. W, Colvile,
Hon, J. P. Graat,
Hco, B, Peatock,

D. Eliott, Enq,,

C. Allen, Erg,,
E, Eurrhini, Euq.,

AD
Hon, Sir A. W, Buller.

The following Message from the Governor
{(zeneral was brought by Mr. Peacock and

read :=—
MESSAGE Nao 79.

The Governor Greneral informs the Legia-
lative Council that he has given his assent
to the Bill which was passed by them on the
19th July 1856, entitled * A Bill to remove
all legal obstacies to the Marriage of Hindoo
Widows.”

By order of the Right Honorable the

Governor Generel.

CECIL BEADON, -
Secy. to the Govt. of India.

Fort WrLLiAM,
The 25th July 1856,

HINDOO POLYGAMY.

Tee CLERK presented two Petitions
from Inhabitants of Santipore and its neigh-
borhnod, praying for the abolition of Hin-
doo Polygamy.

Also a Petition of Inhabitants of Calcutta,
with the same prayer.

Aiso a Petition from Sreemutty Raus-
money Dossee, with the same prayer.

Stz JAMES COLYILE moved that
these Petitions be printed.

Agreed to.

REVENUE OF CALCUTTA.

Mg. CURRIE presented the Report of
the Select Committee on the Bill * releting to

the administration of the public revenues in
the Town of Calcutta.”

OPIUM,

Mr. CURRIE moved the first reading
of a Bill ¢ to consolidate and amend the law
relating to the cultivation of the Poppy and
the manufacture of (ﬂﬂum in the Presidency
. of Fort Wiilliam in Bengal.”

In doing s0, he said this Bill was a kind
of supplement to the Abkaree Bill, which he

LEGISLATIYE COUNCIL.

dAmendment Bili. 464

had had the honor to introduce some months
ago, and which was now before a Select
Committee.

The retail sale of Opium was a branch of
the Abkaree Revenue ; and, therefore, the
Abkaree Laws provided penalties for the
iilicit possession and sale of Opium, The
unauthorized cultivation of the FPoppy was
closely connected with the illicit possession
and sale of its produce ; and the same Re-
gulations contained provisions respecting
both offences. But, in revizing the Ahkaree
Laws, it was considered desirable to restnet
the Abkaree rules to the points of posses-
gion and sale, and to treat unantnonged cul-
tivation as a separate subject, in connection
with the cultivation of the Poppy and the
manufacture of Qpium for Government.

The Law, Regulation XIIL 18186, con-
tained very stringent rules for regulating
the cultivation on account of Government,
and the dealings of the Opium Agents with
the cultivators ; and these, of course, had no
connection at all with the Abkaree. Accord-
ingly, in the repealing Section of the Abkaree
Bill, be had refrained from repealing those
parts of Regulations which related to cul-
vation only, and he had made n reference,
through the Bengal Government, to the Board
of Revenue and the Opium Agents, requesting
their opinions as to the necessity or deaira-
bleness of remodelling the law on that sub-
ject. He had been induced to do this,
not only because ho thought that a new
and complete Opium Law would be far

referable to the retention of scraps of
Eleguiatinns of which the greater had
been repealed, but also because he knew
that the present practice of the Opium
Agencies n their dealinga with the cula-
vatorg. was at variance with the provisions
of the existing law. In reply to his re-
ference, the Board of Revenue and the
Opium Agents had expressed an opimon
that it was very desirable that the Law
ghould be remodefled in accordance with the
present practice. ‘'This Bill has been fram-
ed for that purpose, and also for the pur-
pose of throwing together all the provisions
respecting Opium which were not embraced
by the Abkaree Bill.

The first portion described and suthonz-
ed the existing practice of the Agencies in
their dealings with the cultivators ; and the
latter portion contained provisions for pe-
nalties for the unauthorized cultivation of the
Poppy, and for the connivance of Zemincars
amr officers of Government in such cultiva-

tion. He had, in some degree,. modified
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the penaities prescribed by the existing

law ; but it was not necessary that he

should detain the Council with any detailed

explanation of the modificationa. -
Et'he Bill was read a first ome.

LANDHOLDERS' LIABILITY IN RESPECT
OF CERTAIN OFFENCES.

Mz ALLEN wmoved the second reading
of the Bill  to extend the igions of Re-
gulation VI, 1810 of the Bengal Code™ (for
defining the penalties to which Zemindars
and others shall be subject for neglecting to

ive due informaton of robberies and for
harboring robbers. )

The motion was carried, and the Bill
read a second bime.

ARTICLES OF WAR FOR THE NATIVE
ARMY,

Mzr. PEACOCK moved the second
reading of the Bill ¢ to extend the provisions
of the 101st Article of War for the Native
Army, provided by Act XIX of 1847.7

M]LFELIOTT said, he had one remark
to make upon this Bill. He observed that
it was positively enacted by the first para-

ph of the 10)st Article of War for the
g:ti?e Armay, that the privilege of claiming
to be tried by a European Court Martial
should belong only to such Native Troops
pa had previcusly enjoyed it. This pecu-
liar pﬁﬁrergee had been prerviously enjoyed
for a considerable time by the Native Troops
of the Madras Army alone. When it was
pro to extend it to the Native T'roops
of the Armies of the other two Premdencies,
a2 pood deal of discuesion took place, and
the opinion of the Judge Advocate Ge-
neral of the day was against extending the
privilege to Native Troops other than those
of the Madras Army—the Army which, at
that time, was enjoying the privilege. 'The
Judge Advocate Genersl aid ;—

“I pu ly omitted prorviding for this
mmurlzr li'ﬁhg draft of thg ArticlEs of War,

becanse, after consideration of the subject, it

was omitted in the Draft Articles of 1838-39,
becanse® it was altopether enhnown in the Na-
tive Armies of Bengal and Bombay, and bacause

it appeared to me to have an obvious tendency to

lower the Native Officerin the eyes of the men,”

The second paragraph of the 1018t Article,
Lhowever, left it to the option of the Gover-
nor Geeneral of India in Council by & (zeneral
Order to authorize the Native Troops of any
of the Presidencies to claim to be tred iu
like manner by European Courts Martial,
He should like to know whether this privi-
lege ever had been so extended by any Ge-

Ardicles of War [JuLy 26, 1856.] Native Army Amendment Bill. 462

neral Order by the Government of India.
If it had not been, he was inclined to cen-
¢lude that it had been deemed inexpedient
to extend it beyond the Madras Army which
had enjoyed it for a period of 29 years at
the tme when the Act was passed. If

|it had not been enjoved for so long a

period by the Armies of Bengal and Boin-
bay beiore the passing of the Act, nor for so
many yeara since, was it expedient thatit
should be extendedl to all the Native Troops
of the East India Company, whether serving
in any of the Presidencies or not? He
agreed with the Judge Advocate Generl,
whosa opinion he had just read, that such a
procesding would have a tendency to lower
Native Officers in the eyes of their men. It
also appeared te him that it would be con-
trary to the spint of the Council’s present
syatem of legislation. The Council was
now extending the powers of Native Autho-
rities for the trial of Cnminal offences. The
proposed Act would have the effect of taking
away from Native Military Officers & Crimi-
nal junediction which they now possessed.
And he did not find that any very strong
reason was given for the Act. A question had
merely arisen whether it was expedient to
extend to the Hyderabad Contingent the -
privilege of claiming wisl by European Courts
Martial, and the opinion of the Resident
had been requested upon it. The Resident
replied that he thought it was expedient,
but he did not urge the adoption of the
heasure in any very sirong or pressing
tanguage. Oun the contrary, he suggested
that the measure might give rise to difficul-
ties in certain contingencies, To him (Mr.
Eliott) it a];]:peared that it would be very
doubtful policy to extend the gﬁvilege farther
than it was at present enjoyed.

Mg PEACOCK said, if the Honorable
Member had given notice that he intended
to ask the question which he had put, he
would have been prepared to anawerit ; but,
as it was, he was not prepared. He be-
lieved, however, that the pnvilege had been
extended to Native ‘Troops other than those
belonging to the Army of the Madras Pre-
gsidency. But whether it had been so ex-
tended or not, the Govemnor General of
India in Council had, by the Articles of
War, been entrusted with the power of so
extending it ; and the object of this Bill was
to put Native Troops which did not belong to,
or serve in any of the Presidencies, on pre-
cisely the same footing as those which did.
The Bill did nothing more. As the Articles
of War passed in 1847 now stood, it was



463 Conservanry Acé LEGISLATIVE COUNCIL. Amendment Bill. 464

not clear whether the Native Troops of even
the Madras Army, when serving in Burmah,
were entitled to claim trial by Earopean
Courts Martial. The brst of those Articles
said, in effect, that at any Premdency, when-
ever any Native Troops who had been enti-
tled by custem to claim trial by Iuropean
Courts Martial, made that claim, the privilege
should be nllowed. At Madras, the Native
Troops were entitled by custom to claim the
privilege ; but it was doubtful whether the
T'roops even ofthat Presidency, when in Bur-
mah, were entitled to the privilege, unless
authorized by a General Order of the Go-
vernor General of India in Council. The
simple question was whether, having, by the
second paragraph of the 101at Article, en-
trusted the Govemor General of India in
Council with the power of extending the prvi-
lege to Native Troops belonging to, or serving
in any of the Presidencies, it was expedient to
entrust him with the power of extending it
to Native Troops serving out of any of the
Presidencies, or not belonging to a Presi-
dency ? It appeared to him that it would
be a great hardship upon the latter, if the
power of extending the privileze to them
were not given ; for if it were nght that the
Native Troops of any of the Presidencies
when within the Presidency should have
the privilege, it was equally right that they
should have it when serving ont of the Pre-
eidency, and that Native troops not belong-
ing to any Presidency should also have 1t
It was upon that ground that he advocated
the adoption of this Bill,

The Honorable Member's motion was

then camed, and the Bill read a second time.

CONSERVANCY (PRESIDENCY
TOWNS, &c.)

Mer. PEACOCK moved the second
reading of the Bill ¢ to amend Act XIV of
1856” (the Conservancy Act for the Presi-
dency Towns and the Straits Settlement).

MR ELIOTT said, as at present auvis-
ed, he was not prepared to give his assent
to this Bill, which proposed to repeal an
important provision of an Act but lately
pessed by the Council. There was ne
. separate Statement of Objects and Reasons
annexed to the Bill ; and in the Preamble
the Council was barely informed that doubts
had arisen as to the legality of Section
CXXI of that Act, which Section provided
that certain bye-laws, the making of which
was authotized by the Act, should be lad
before the Legisfative Council, and should
not have effect if disallowed by an Order of

Mr. FPeacock

the Council. The grounds of the daub
which had been thues sugpested, were ot
set forth. The doubt itself appeared to be,
‘whether the Legislative Counetl could legal-
ly disallow any bye-laws made under the
authority of an Act passed by them, by an
Order, or in any other manoer thau by
Law or Regulabor. As he had just o-
served, the grounds of this doubt were nat
set forth ; but the Honorable and leamed
Mover of the Bill had fairly toid the Coun
cil that he did not consider them walid, anl
that he did not participate in the doul
which was founded upon them. The Hono-
rable and learmed Member had also adven-
ed to the significant fact that the Honorable
and learned Chief Justice and the Honora-
ble and leamed Judge to his nght (Sir Ar-
thur Buller) were present when the provision
now questioned was inserted m the Act
upon hismotion. Thus, the Councit had the
authority of the three legal Members, 1o
whom it naturally locked for guidancein
constitutional questions, for believing that it
wag not in error in inserting that provision.
Each Member, however, must form his own
independent opinion upoen questions that came
before the Council ; and, having given %
this question all the consideration that he
could, aided by the lights which the Hone-
rable and learned Mover of the Bill hal
thrown upon it when he introduced his mes-
sure, he had come to the opinion that the
rovision nmow brought inte question was
egal. What was the opinion according to
which the provision was not legal 7 It wss,
in effect, that the Council could do nothmg
except through the medium of a legislative
Act. Now, was net this contradicted by
the actual practice of the Council ? What
was the first step which the Legislative
Council had taken, on the suggestion of is
Noble President ? Was it not to frame
Standing Ordera for the guidance of the
Council in the exercise of its legisiative
authority, and in al! matters relating there-
to ? Those Standing Orders were bimling,
not only on the Legislative Council, but oo
all persons having anything to do with it.
Were they to be considered illegal because
they were not in the form of a legislauve
enactrment #  In the present case, what had
the Council done that was illegal ? Xt hod
given power to municipal bodies to make
certain bye-laws with the sanction of
the local’ Government, subject to the
proviso that those bye-laws should not have
effect if disallowed by an Order of the
Legislative Council—in other words, Hhe
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Legislative Council had delegated a certain
lesislative power to the local authorities for
the regulation of details which it could not
nself couvenicntly deal with, reserving to
itseif the right of controlling those authonties
In the exercize of that power by a veto, the
object of which was to ensure that the bye-
laws made by virtue of the power delegated,
should aot go beyond the 1atentions of the
Council. He deemed it inexpedient that
the Legqislative Council should delegate any
legislative power when that could be avoid-
ed. But occasions would arise—as in the
present case, where it was necessary to give
to municipal bodies the power of making
bye-laws—when 1t could not be avoided.
When such a case arose, was it not highly
expedient that the Legislative Council should
adopt precautions with the view of prevent-
ing the power which it delegated from being
exercised in a manner not in accordance with
its own views and intentious ? It seemed
to him that it, 1n some degree, obviated the
objectton against the djegatiﬂu by the
Council of & legislative power when there
was & necessity for it to provide that the
rules made by virtue of that power maght be
disallowed summarily by a veto of the
Council.  Assuming such a vete to be an
executive act, he would ask what was
there to prevent the Council from giving
to itself the power of performing that ex-
ecutive act? Why might it not reserve
such a veto to itself, when it could reserve
it to the local Governments. Act XIV of
1856 sani—first, that no bye-law made
under it, should have effect until it should have
been confirmed by the local Government ;
and secondly, that no bye-law should have
effect if it should be disallowed by an Order
of the Legislative Council. Why was the
provision authorizing the local Governments
to confirm, legal—and the provision author-
izing the Leyislative Council to disallow,
legal ? Where was it laid down that the
Legislative Council could not pass such a
Law? ‘The Act made it legal for the Le-
gislative Council to disallow certain bye-
laws by an Order. Where was the Law
which restricted the Council from passing
such an Act? Until it could be shewn that
there was some paramount Law which re-
stricted the legisiative aciton of this Coun-

cil, he could not admit that the power re-
served to the Council by the 1Z2lst Section
of Act XIV of 1856 was illegal Ifi

was illegal to pass a Law empowenng the

Council to do an exccutive act, then 1t was

ilegal to pass a Law empowering the Coun-

[JurLy 26, 1856.]
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Would the laiter

cil to summon witneases,
pusition be maintained ?

He repeated, then, that he could not yield
his assent to this Bill; and he would add
that he would be very somy indeed 4o see
the Council committing itself to a recogni-
tion of its principle, which would give to
that body a scope of action so limited, upon
the vague and unsupported allegation of
doubts contained in the Preamble,

SIR JAMES COLVILE said, it had
not been his intention 2o give a silent vote
upon this Bill. He had intended to make
some observations regarding it in consequence
of what had fallen from the Honorable and
learned Member opposite { Mir. Peacock) on
Saturday last, when introducing the measure,
His desire to do so had been strengthened

' by observations to the same effect which had

been made by the Honorable Member whe
had just addressed the Council—those ob-
servations, he meant, which had reference to
the presence of the Honorable and learned
Judge to hia right (Sir Arthur Buller) and
himself, when the Section which it was now
sought to repeal, was introduced ifto Act
X1V of the present year. He was certainly
Erepared to admit that the responaibility of

aving allowed that Section to pass was one
which he and his Honorable and leamed
colleague ought to take upon themselves, He
was prepared to admit that, although there
was$ no substantial reason for ascribing to thei
concurrence more weight than could be as-
cribed to the concurrence of many other
Honorable Members of the (Councile—al-
though he did not consider that their concur-
rence imported a higher sanction than the coas
cwrrence of many an Hooorable Mem-
ber of the Council whom he conld
name—still, a peculiar responsibility in res-
pect of the proceedings of the Council did
seem to be cast upon the Honorable and
learned Member opposite {Mr. Peacock),
upon the Honorable and learned Member
to his right (8ir Arthur Buller), and upon
himsel, by that provision of the Siatute
which made it essential to a quorum of this
Council, that one of those three Members
should be present.

With respect to the principle of the Sec-
tion passed, if there were any thing uncon-
stitutional in it, his excuse for having allow-
ed it to pass without objection would be
that, if he remembered aright, the amend-
ment which imported it into the Act had been
moved at a very late hour of one of those
very hot and protracted sittings in Commt-
tee which his inexorable Iricnd on the rnight,
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the Mover of the Police and Conserrancy
Bills (Mr, Eliott), had compelled the Coun-
cil to hold foe the speedy settlement of those
measures. Dut, upon a full consideration of
the subject, and having heard the statements
which the Honorable and leamed Member
opposite {Mr. Peacock) had made on Sa-
turday last, he must confess that, if he had
ever entertained a doubt of the legality and
constitutional character of the enactment in
question, that doubt had been very much
shaken, if not altogether removed. He did
not know exactly in what form the objections
agatnst the enactment bad been made elge-
where. Dut he had put to himself all the
objections which suggested themselves to
his mind as possible, aud he couki find none
which satisfied him that, in doing what it
had done, the Council had exceeded its
legal powers,

The Council had provided that a certain
executive body should have the power of
making bye-laws, and that certain penal-
ties should be affixed to a breach of any of
those bye-laws. To control in some de-
gree the discretion of that executive body,
il had further enacted that the bye-laws
which might be made, to have the force of
law, should receive the sanction of the
local Government ; but it had further re-
tained to uself the power of disallowing
them by an Urder when they should come
before it. '

The first objection against this enact-
ment with which he would deal, was that
which related to the consiitution of the
Council. This Council wss, in fact, the
Governor General of India in Council, but
subject to this qualification—nainely, that the
Governor {zeneral of India in Council, as
so constituted, could meet only for the pnr-

of making Laws and Regulations,
He found no other limitation imposed by the
Statute upon the powers of the Members of
the Council than this—namely, that no Mem-
ber, who was not also a Member of the
Supreme Government, was ealitled to sit
or vote at any Mecting of the  Supreme
Council which was not a Meeting for the
purpose of making Laws and Regulations.
But there was nothing in the Statute which
defined this Council’s mode of action.
That seemed to have been left to the
Standing Orders which the Council had passed,
and which it had retained to itself the power
of suspending upon occasions. 1t could not,
therefore, be said that there was any thing
unconstitutional in this Council passing any
Resolution, or doing anything by a Resolution

Sir James Colvile

[JoLy 26, 1838.]

Amendment Bill. 468

which was connected with its proper business—
namely, the business of making Laws and Re-
gulations, So far then as to the modus ope-
randi of the Council,

The other objection was, that, if this Coun-
cil made a Law by a machinery other than
that by which its Laws were ondinarnly made,
it would deprive the Govemor (zeneral of
the power of exercising his veto upon is
act, or the Home Government of the
power of disallowing it, either of which
powers could otherwise have been exercised.
The answer to that objection seemed to him
to be of a kind different from that of the
answer to the first, If the Section which
the present Bill proposed to repeal were
struck out of the Conservancy Act, there
would be no power reserved to the Gover-
nor (Genersl of putting a veto on any bye-
law made by the Municipal Commissioners,
nor would that bye-law go home and be
subject to disallowance there upon any ground
of objection which might be taken to it
there. Consequently, if the objection were
good for any thing, it was an objecton
lo the delegation of the power of making
bye-laws at all. In truth, theze were the
considerations on which rested the princiPul'
objections to the delegation of legislative
powers by this Council to any other body—
which made such a delegation improper even
m cases in which Parliament might see fit
to grant powers of legislation, The powers
of Parliament were absolute ; the legislative
functions of this Council were resiricted by
the Statute which created i, and their
exercise was made subject to certain defined
checks, Upon the verala guestio of de-
legation, he would only say that, in such
local matters ma those of Conservancy and
the like, the Council mnst, ex necessitate ro,
give some power of passing rules and mak-
mg bye-laws o other bodies; and that
where the power was confined to the making
of such bye-laws a3 were contemplated by
the Act under consideration, and where the
penalty for the infraction of any such bye-
iaw was limited by the Legislature, he had
never been able to convince himself that the
Council was gulty of any delegation of
legislative power which was wrong or un-
constitutional.

Then, was there any thing unconstitutional
in the Council keeping inits own hands the nght
of saying, that those to whom it had delegated
the power of making bye-laws, had gone oo
far, and of disallowing their acts ¢ It had
been said that the act of disallowance wouid
De an executive aud not a legislative act,
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and thal, in reserving to itself Lthe right of
doing it, the Council would be nssuming
executive functions. If that were clear, he
should have thought it & very good objec-
tion. DBut the act of preventiug that to be
Law which otherwise would be Law,
scemed to hitm to be, in its nature, rather a
legislative than an execulive nct. When
the Governor General refused his assent
io any Act which was passed by this
Council, and submitted to him for ap-
proval-—when the Sovereign said of any
Bill presented by both Houses of Parliament
lu Reine le veut, or la HReine savisera,
each was acting in a legislative, and not in
an executive capacity, The Queen was
obviously acting aa one of the three co-ordi-
nate branches of the Legislature,

It seemed to im to be a fallacy to say
that the Council, in the Clause proposed to
be expunged from the Conservancy Act, re-
tained to itself the power of altering by a bare
Resolutiou any thing that actually was Law.
What the Clause did was to import a condi-
tion into the creation of the bye-law, and
it was only subject to that condition that
the Dbye-law would have any legal bein
or effect. Of themselves, the Muuicipﬁ
Commissioners would have no power to
make bye-laws. The Council had gaid in
the Conservancy Act that, in certain cases,
and under certain conditions, the Munici-
pal Commissioners might make bye-laws,
The Governor General, by his assent to
the Act, had concurred in thiz, and said
that, subject to the limitation and conditions
prescribed, the Municipal Commissioners
should {rame certain Regulations. So leng
as those Regulations were actually in force,
no doubt they would be in the nature of a
Law; buot they would continue to be so
subject to the condition of lesing that nature,
and all force and vitality, on the exercise of
the power of disallowance, subject ta which
they were created,

Therefore, after the best consideration that
he had been able to give to the subject, he
was unable to see that there were any
grounds for the doubls which some ingeni-
oud pentlemen appeared to have suggested
respecting the constitutional character of the
enactment in question, At the same time,
he certainly had no desire to push the powers
of the Council to their extreme limit, Had
the Bill affirmed, as the Honorable Member
for Madras thought it affitmned, that the in-
troduction of the 121st Section into the Con-
servancy Act waa illegal and unconstitntional,
he would uot have voted in support of it,

But from that hypothesis, he had understood
the Honorable and learned Mover of the
Bill to protect himself, He thought that
the machinery which the present Bill provid-
ed for the disallowance of any improper
bye-law that might be framed by the Mu-
nicipal Commissioners, woukl probably be
foond to be amply sufficient for the
protection of the Public. He did not see
that, by retaining to itself the power of
disallowing such bye-laws by a Resolution,
the Council really escaped from the prinei-
pal objections to delegation, supposing such
objections were applicable to such = case as
this, because the bye-laws, whether subject
or not to disallowance by the Legislative
Council, would not be subject to the veto of
the Governor General or o that of the
Home Authorities. On the other hand, he
was ready to admit that to depart without
sufficient cause from the Council’s ordinary
cousse of proceeding, was inexpedient, and
might prove to be inconvenient. Therefore,
althoush not prepared to assent to a measure
which should positively say that the powers
of this Council were limited in the manner
in which those from whom the objections
against the Clause in question proceeded
might be disposed to limit them, he should
certainly vote in favor of the present
Bill,

Mzr. GRANT said, although it was his
intention to support the motion for the secoml
reading of this Bill, he was not quite pre-
pared to say that the Preamble was drawn
exactly as he would have drawn it; and if
the Bill should pasa the second reading, and
come, in due course, before & Committee of
the whole Council, he might, not improbably,
move an smendment in the Preamble, Dut
in the substantial part of the Bill, he quite
agreed,

The objection taken to itby the Honaor-
able Member who had opened this discus-
sion {Mr, Eliott), was that he conceived the
Clause which the Bill would repeal, to be a
Clause which it was within the legal right
of this Council to pass, and that, as the il
was founded upon an allegation of doubts as
to the existence of that right, it ought not to
be adopted. He (Mr. Grant) was not
prepared to say that the Council had goue
beyond its legal nght in passing the Clause
which this Bill proposed to repeal. The
question was one of difficulty; and he had
not thought it necessary to treuble his mind
about it, because, whatevgr might be the
opinion at which he might arrive as to the
right of the Cowncil to pass this Clause,

.
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he had not the slightest doubt that the
Clause in itself was extremely inexpedient.
“There was a difference of opinion be-
tween the Honorable Members who had
just addressed the Council as to the na-
ture of the act which the Clause in gquestion
empowered the Legislative Council to do.
The Honorable Member who had opened
the Debate, and who supported the Clause,
admitted that any Order which the Council
might pass under the Clause, would be an

executive act, The Honorable and learned

LEGISLATIVE COUNCIL.

Chief Justice, if he (Mr. Grant) had rightly

understood his argument, would not make
that admission, but held that auch an Order
would be a legislative act. It was very
important that the Conncil should come to
an understanding on this point. Would the
Order be an executive act, or would 1t be a
legislative act, or would it be an act of
same thard sort ?

The Honorable Member who had spoken
first in the debate, denjed the asseriion that
the Legislative Council could do nothing
that was not a legislative act, He (Mr.
Grant) entirely agreed with the Honorable
Member in that cpinion. He thought that
the Legislative Council could do many
things which were not legislative acts ; but
he did not think that the Legislative Coun-
cil could do any thing which was not at
least subsidiary to the doing of a legislative
act, It might ]imsa an Order for the
sdmission or exclusion of strangers; it
might pass Standing Orders as to the man-
net in which its proceedings should be con-
ducted ; perhaps even, without any special
Law for the purpose, it might call persons
before it, to give evidence to assist it in
legislating : that was a constitutional ques-
tion which was at this moment at issue in
one of the Colonies. But whatever the
limitation upon the power of acting in this
mode might be, it was certain that there tas
a limitation.

The question waa, what was the class of

acts to which an Order of the Council made | not to be gone through, he maintamed

under the Clause to be repealed by this Bill,
could justly be said to belong ? The Order
might be either an executive act, or a legis-
lative act, or a judicial act. He did not
think that there was a fourth class to which
1t could belong.

He did not suppose that the Clause was
supported on the ground that the Order of
the Couneil annulling a bye-law would be a
judicial act. ‘That would be a very proper
ground for certain Members of this Council
1o act upon in another place ; hut certainly

Mr, Gront
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it would not be right to proceed upon it
here, The 'A¢t authorized giunicipal Com-

missioners to pass certain bye-laws within
certain limitations and restrnctions. If they
chould pass a bye-law which went beyond
those limitations and restrictions, the validiy
of that hye-law might be queslinlmd i 1
Court of Law, and 1t would be for the Cop
of Law to pronounce that the Commissionsn
had gone beyond the power which the A
gave them, and that, consequently, the bye.
law was invalid. Therefore, he did
think that it would be contended that the

Legislative Council, in disallowing any bye-

law made under the Act, would disallowit
in any judicial capacity.

Then, would the Order be an executire
act, or would it be a lemslative act? His
own opinion was, that it would be an exe-
cutive act. But let the Council suppose, for
a moment, that it would be a legislatice
sct. How did the Council pass its lems-
fative measures # [t had framed with grea
care & body of Standing Qrders according to
which every one of its Acts must be
unless those Standing Orders were specially
repealed for the occasion, If an Order of
the Council disallowing a bye-law made bly the
Municipal Commissioners would be a legs-
lative act, was it intended that it shoald be
made in accordance with those Standig
Qrdera ! If it was, then he could not se
what the Council would gain by an Order,
which it would not gain by an Act. The
Order would have to be read = first and &
second time : it would then have to be re-
ferred to a Select Committee, and to be
before the Public for three months : it wust
then be considered by a Committee of the
whole Council, and read a third time : aod i
must, finally, receive the assent of the Gover-
nor General, If, on the other hand, it were
meant—and he supposed that that reu!!}'
was the meaning—that this process, whick
was a most wholesome and necessary po-
cess for the maturing of all Laws, wo
that the Clause was most inexpedient o
improper.  He maintained that no legs-
lative Act ought to be i _nhurrj”
he maintained that no legislative Ad
ought to be brought into operation until I
should have been fully considered and dis~
cussed more than once by the Council ; be
maintained that, except under some Emusﬂ-ﬂ
pressure of circumstances, no !eFisInuve Adt
ought to be passed upon which the Public
should uot have had an opportunity of ex-
pressing its opinion. And if, as the Heo-
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norable and learned Chief Justice had con- |

tended, the Order of disallowance would be
a legislative Act, then certainly, being a
legislative Act, 1t could have no force what-
ever until it received the formal assent of
the Governor General.

He believed that the Order would be
really and substantally an executive. act.
He had never felt the strong objec-
tions which had been sometimes rased to
particular provisions that had been cailed
the delegation of IEgli-:]ntWE powers by the
Council, But he quite admitted tlrat the
Legislative Council ought not to delegate,
and could not delegate, its powers of legis-
Iation to any other body. He denied that
giving to 8 mumcipal body the power of
making certain bye-laws, witlin certain
defined limitations and restrictions, was a
delegation of legislative powers. He de-
nied that, if this Council passed an Act by
which a Superiniendent of Police is able to
direct at which end of a street, on some
occasion, carriages are to come in, and at
which end to pass ont, that is the delegation
of legislative power. He maintained that
it 18 granting an eXxecutive power.

Then, the Order of disallowance anthonz-
ed by the Clause which this Bill proposed to
rep-eai being,as he contended, an executive act,
was it proper—he did not say was it lawful,
because the Legislative Cquneil might passa
Law that the dmr-keeper should have a vetfo
upon bye-lawa : that would be lawful, but it
would be improper—he asked, was it pro-
per to a Law which wuuid force this
Council to interfere with these bye-
laws ? The Municipal Commissioners might
make a bye-law, and the local executive
(Government might approve of that bye-
law. Would it be proper that the Legs-
lative Council should reserve to itself the
right of setting aside the executive aet of
the Local Government? If the bye-law
were ulirg vires, the Courts of Law would
annul it. The local Government, in ap-
proving of & bye-law, gave its sanction to
itsa expediency. Was it right that this
Council should sit in appeal upon the pro-
priety of the sanction of the local Govem-
ment? Waa it right that the table of this
Council should be loaded with Petitions
from inhabitants questioning the propriety
of the executive acts of Local Govern-
ments, and that this Council should take
into its own hands the power of deciding
upon such representations? He maintained
that it was not nghs, but, en the con-
trary, most inexpedient and improper, that

[FoLy 26, 1856.]
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the Legislative Council should assume this
power. He maintained that, if the Com-
ctl were to err in this direction—if it were to
astume to itself executive functioms m this
manner,-—it would do ev thing that it
could do to cut its own throat. If the
Council kept itself within- the limits which
were prescribed for it duty, it would
be one of the most valuable Institutions in-
India ; but if it went beyond those limits, it
would bring down upon itself merited censure.

Without at all ﬁﬂmg into the question of
the legality of the Clause proposed to be
repealed by thiz Bill, l'.lm:-r+r:r11rlrhl:,F of opiniotr
a5 he was that it was an inexpedient and
improper Clause, he should vote im support
of the Bill.

Mr. ALLEN said, the principle involved
i tns Bill was one of 80 much importance,
that he destred to offer a few words upon it.
The question appeared to him to be, nov
whether tt was expedient that the Lepgisla-
tive Counci} should have power to aliow or
disallow certain bye-laws, but whether it was
within their Jegal competency to make a pro-
vision giving them that power—such a one,
for instance, as that which this Bill proposed
to repeal. The wording of the Preamble
was so strong, that if the Preamble were
passed as it stood, it misht be quoted
hereafter as a precedent for saymg, that this
Council had not the power of passing & Law
authorizing it to dl&nﬁﬂw by an Order bye-
laws made under an authority delegated hy
itsell. The Honorable Member opposite
had asked what sort of an act would a
disallowance of such bye-laws by an Urder
of the Council be 7 And he had argued that
it would be an executive act. He (Mr.
Allenid not think it would be an executive
act. ‘The power of making or confirming
bye-laws which was given by Act X1V
of 1856 to the Jocal (Governments, was
not a 1:E:w:r inherent 1n them. It wasa

wer derived solely from the Law passed
by the Council, and in no way from the
position of the local Governments, There
wes nothing inherent in the position of the
local Grovernments which enabled them to
allow or disallow any bye-laws, The power
to do so, they derived entirely from this
Council, who gave it to them by a Iegi&-
lative enactment. If the Council conld give
it to them, could it not give it 1o others #—
and if it cnuld give it to others, could it not
give it to itself ? Could it not say that
the power of allowing or disallowing the
bye-laws should be vested in the Judges of
the Supreme Courts, although they were
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judicial functionaries, if it thought that it
was expedient it should be vested in them ?
Would that be beyond ity power, or would
it be wrong ? It would not. He thought
that every one who was of opinion, con-
sidering the manner in which the Preamble
bad been framed, that the Council had per-
formed a legal act in passing Section CXXI
of Act X1V of 1856, ought to vote against
the second reading of this Bill, If it was
advisable to repeal that Section for other
ressons, let that be doue in other words ; but
if Honorable Members should pass this Bill
as it stood, they would be tying up the
hands of their successors in a way which
they had no right to do. He was far from
wishing to usurp the rights of the Executive
Government ; and if he thought that there
was anything that naturally belonged to an
Executive (Government which gave to it the

wer of allowing or disallowing bye-Taws,
}:z should not have objected to this Bill ;
but as no such power belonged to their posi.
tion, and as they derived the power solely
from this Council, he could not vote in sup
port of the Biil. '

Sir ARTHUR BULLER said, he had
not come prepared to discuss this important
question, and, thinking as he did that opi-
nions upon fuch matters should only be

iven after much care and consideration, he
would abstain from giving any opinion upon
the question before the Counaill now, farther
than to say that, when the Honorable and
learned Mover of this Bill frat intimated
to him that doubts had Lleen suggested
as to the legality of Section CXXIT of
Act XIV of 1856, hus imiressinn certainly
wasg that the Council had ¢
serving to itself the right which that Section

ave, and that such imperfect reflection as
ﬁe had subsequently given to the subject,
hiad confirmed him in that impression ; and
he, therefore, did not think that the Bill was
necessary. He would not now attempt to
enter upon the nice question of the precise
limits to the powers of the Couneil, or of the
precise nature of the act of disailowing a bye-
Jaw by an Order. The Honorable Member
to his left (Mr. Grant) had given the Council
the choice of three heacﬁl under which
alone, in his opinion, the act could be said to
come :—it could, he said, only be a legislative
act, or an executive act, or a judicial act.
He (Sir Arthur Buller) was really doubtiul
whether he could quite bring it under any
of those heads. To him, it appeared that
the &irder would be rather in the nature of
an executive act of the Legislature doue in

Mr. Ailen

e power of re-
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the exercise of an authotity reserved, and ay
he thought legitimately reserved, to itself by
its own legislative enactment,

He would say no more on the subject now ;
but Lefore sitting down, he wished to impress
upon ail Honorable Members the great mon]
which he drew from the discussion of this ques-
tion.  When he considered what it was thai
had given rise to the discussion—that the
whole difficulty, if any existed, had arisen ou
of an amendment suddenly proposed, not rery
well heard, clearly not very well understond,
he could not but look upon this as one o
the many illustrations they had had of the
extreme difficulty of legislatng with any
thing like accuracy upon amendments x
suddenly started ; and le did trust that this
instance wouid not be forgotten by thes
Honorable Members of the Counal ko
whom had been entrusted the preparation of
some provision for secunng due notice of
important amendments, and that it would
serve ag an inducement to them to accelerate
that most desirable and salutary reforn,

Mz, PEACOCK said, he would, in the
first place, ask the Comncil 1o allow lim to
defend himself both with respect o the
Statement of objects and reasons, and to the
Preamble of the Bili.

The Honorable Member for Madras had
said, that the Statement of objects amd rea-
sons did not show that any great beucht was
to arise from the passing of this Bill, aul
that it was silent as to the grounds of the
doubts which had been sugoested respecting
the legality of the Section which the ill would
repeal. He (Mr, Peacock)} had not thought
it mecessary, in stating the objects and rea-
sons of the Bill, to go into all the argumests
upon which doubts were entertained whether
the Legislative Council was competent Lo

such a Section. It had appeared Io

im that it would be sufficient to recite, as
the Preamble of the Bill recited, that Sec
tion CXXI of Act XIV of 1836 enacted

that certain bye-laws made by the Munmicipal

Commissioners should be transmitted Lo the
Clerk of the Legislative Council as soou s
conveniently might be after continmation
thereof, and that no such bye-law should
have effect if disallowed by Order of the
Legislative Council ; that doubts had ansell
whether the Legislative Councd could legally
disallow any such bye-law by an Order, o
in any other manner than by a Law or Re-
gulation ; and that it was expedient to avoid
such doubts, "The Honorable Member op-
posite { Mr. Grant) had said, that he thought
it wouitl be necessary to make some altera-
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tion in the Preamble if the Bill should come
before a Committee of the whole Council.
The ground upon which he {Mr. Peacock)
had introduced this Bill was, that doubts were
entertained as to the power of the Council to
insert the provision which it was proposed to
repeal,  On that ground, and on that alone,
it was that be had brought in the Bill. He
himself entertained no such doubts : but
because others entertained them, and because,
when doubts as to the power of the Legis-
lative Council to pass a particular Law were
entertained, it was inexpedient that the Law
should be continued with those doubts hang-
ing over it if they could be removed with-
out any injury ic the public interests, he had
thought it proper to bring forward this Bill.
He dd not believe that any injury could
ense 1o the Public by the repeal of Section
CXXI of Act XIV of 1856. If the
Municipal Commissioners should make a hye-
law, and, after that bye-law should have
been published in the Gazelte and cou-
firmed by the local Government, it should
appear to the Legislative Council that it
ought not to continue in force, the Legisla-
tve Council would still have the power of
passing an Act 1o get rid of it altogether.
He did not suppose that there could be any
doubt upon that point ; and, therefore, he
did not see that there was any reason for
objecting to this Bill,

With regard to the delegation of powers,
the Legislative Council had no nght to
delegate itz powers of legislstion. The
Act of Parlisment under which the Council
exercised its functions, said, that the Gover-
nor (zeneral of India in Council should not
pass any Law or Regulation at vanance with
that Act. If the Statute of the Imperial
Parliament gave this Council power to le-
gislate in a
Council say that it would legislate in a
different manner? If the Imperial Parlio-
ment directed that six Members should
form a -quorum at a Meeting of the Coun-
cil, could the Council say that only five

Members should be sufficient to constitute |

a Meeting? If the Impenal Parfiament
said that the local (Governments should
not have the power of legislating for
themselves, could the Council say that
they should have that power? Clearly,
it could not. The Council had parti-
cular powers given to jt, = certain number
of Members must be present at each of s
Meetings, and it conid not delepate its
legislative powers cither to the local Go-
vemments or 10 any other bedy.

[JuLy 26, 1856.]
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But he contended that the authorizing
of Municipal Commissioners to0 make bye-
laws for the purpose of regulating the mode
in which offensive trades were 1o be carried
on, or the mode in which persons should
carry filth through the town, and the like,

was not a delegation of powera of legislation.

 The making of a bye-law was not legisla-
- tion.

A bye-law, according to the Law of
the land, muost be veasonable : if it was
unreasonable, 1t could not be enforced ; and
if enforced, any person affected by it might
appeal to a Court of Law, and the Court of
Law would decide whether it were valid or

- not.  If the making of bye-laws was legis-

lation, no Court could entertain the question
of the reasonableness or unreascnableness of
the bye-laws, Therefore, in giving Muni-
cipal Commissioners the power of making
bye-laws, the Council had not given them the
power of lepislating, any more. than the
(Queen of England, who could not legislate
for England, gave a corporation the power
of legislating if she granted it a Charter with
a power to make reasonable bye-laws,
What, then, was the nature of the sact
which Section CXXI of the Act empow-
ered this Council todo ¥ Was it a lepis-
lative act, or an executive act, or a judi-
cial act, or was it an act of some other
class ¢ He thought that it was not a
legislative act, nor an executive act, nor
a judicial act, in the sense in which the
term “judicial” was ordinarily used.

It was not a legislative act. The making
of a bye-law was not a legislative act ; and
that being so, its disallowance by the Coun-
cil under a power reserved was not a le-
gislative act. IF bye-laws made by the Muni-
cipsi Commissioners were legislative acts,
the Council had noe right to confer on the
Mumicipal Commissioners the power of mak-
ing them. If they were Laws within the
meaning of the Charter Act, they must
receive the assent of the Governor General
of India. If that assent were neccssary,
and the bye-laws were legislative acts,
then this Council had exceeded pheir power
in vesting in the loeal Governments the power
of confirning, or, in other wonls, of assenting
to them.

Next, be contended that it was not an
execuiive act. DBy the charter under which
this Council sat, the administration of the
executive Government of the three Presi-
dencies was vested n the local Govern-
ments. Suppose that Act XIV of 1846
had sad that no bye.daw made by the
Municipal Cominissioners should have effect
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untl] it was confirmed, and that, if confirmed,
it should not continue to be in force if it were
disallowed, without - saying by whom 1t
should be confirmed or disallowed. If the
confirmation or the disallowance was an exe-
cutive act, the Charter under which this
Council sat would point out the local Go-
vernments o be the confirming or disallow-
ing anthority. But if the Act had not ex-
pressly said that'the local Governments shouid
be the authority, the local Governments,
he contended, would have had no power
either to confirm or disallow the bye-laws,

Thirdly, it would not be a judicial act.
By that, he meant that it would nol be an
interpretation of the Law by a Court having
competent jurisdiction to mterpret it.  The
question at issue was not a question of
interpretation. By Section CXXT of the
Act, the Council had reserved to itself no
right of that kind, Al that it had reserved
to itself by it was the power of dizallowing
by an Order a bye-law which should appear
to it to be inexpedient. The Honcrable
Member to his left (Mr. Allen) had said,
that the Council might pive that power to
Courta of Justice, He {Mr. Peacock) had
no doubt that it might; bnt in exercising
that power, the Courts of Justice would not
be exercising a judicial power. They would
merely be carrying out a power that was
given to them by the Legislative Council, of
saying whether the bye-laws submitted to
them were expedient or not. The Water-
man’s Company in England had the power,
by Act of Parliament, of making bye-laws
to regulate the mode in which steam vessels
should navigate between London and Graves-
end, and no bye-law made by it was valid
until it was prencunced to be so by one of
the Judges. But no one would say that the
Judge allowing or disallowing & bye-law
under the provisions of an Act of Parlisment,
was perfonning a judicial act.  If the J udge
imposed a penalty for the infraction of any
of those bye-laws, he would perform =&
judicial act; but when he deciared that a
bye-law was or was not expedient,
he did not perform & judicial act, but was
simply exercising a power of control which
the Legislature had given to him.

It had been contended that this Council
could not repeal a bye-law except by an
Act, and that if it had reserved to itself the
power of repealing the bye-laws in ques-
tion by an Act, which must receive the
assent of the Governor General to have
legal effect, there would have been no ob-
jection to the provision,

Mr, Feacock
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The real quesiion wae, was it expedient
to repeal Section CXXI of Act XTV of
1856, If any reasonable doubt could be
eutertained by any oneas ‘to the validity of the
Section—if any fair and reasonable doubt
could be entertained as to the power of the
Council to disallow these bye-lawa by an
Order—was it or -was it not expedient that
such doubts should be avoided by repealing
the Section altogether? He did not see
that the Section conferred any very important
power upon the Council. Seme, indeed,
had said that the Legislative Council could
not act by an Order at all. But after the
debate that had taken place this day, that
conld not be said again, nor could the
sent case be cited as & precedent for that
osition, [t could only be cited as a case
tn which, for whatever reasons, the Councl
had thought it expedient to remove & Law
as to the validity of which doubts were
entertained.

It was to be observed that, by the Law,
penalties were attached to the breach of these
Lye-lawa, Suppose a bye-law was confirmed
by the local Government, and disallowed by
the Legislative Council. A person, seeing
it disallowed by the Legmsiative Council,
might consider that he might lezally do what
the bye-law prohibited, and he might
infringe the bye-law. He would be sum-
moned before a Magistrate, and the question
might ultimately come before the Buprems
Court. If that should happen to be the
Supreme Court of this Presidency, he
(Mr. Peacock) thought he could say, from
what had taken place on this occasion,
what the decision with respect to the
power of the Council to disaliow a bye-law
zn by Order would be : at any rate, he
thought he could say that the majonty
of the Judges would uphold the disallow-
ance. Dut he conld not say what the opinton
of the other Judge might be on the pomt, ot
what the opinton of the Judges in the Su-
preme Courts at the other Predidencies
might be. Was it expedient, or worth while,
or seemly that, for the sake of the tnvial
point whether such bye-laws as those that
were authorized by this Act to be made,

{ should be repealed summanly by an Order,

or after three months by an Act, the Coun-
cil should raise the question whether or not
it had the power to pass a Law which it had
in fact passed ? Ide had no doubt in his
own mind as to the validity of Section
CXXIof Act XIV of 1856; but he was
not 5o wedded to his own opinions as to set
up his own judgment against the judgment
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of every other man. If he found that there
were persons for whose opinion he had
a respect, entertaming doubts as to the
wer of the Conncil to pass a particu-
ar Law, he would be one of the firat to
come forward in this Council, and, thougl
the Law might have been passed upon his
own motioh, to move that it should be with-
drawn, provided the public interests would
not suffer thereby. For, was it expedient
or seemly that the power of passing a par-
ticular lesislative Aet of this Council
should be investigated, argued, and discuss-
ed in & Court of Law? It certainly -was
not; and to avoid these consequences, he
proposed to get rid of the Section the vali-
dity of whu:h was questioned, JHe was not
one to repeal & Law if he thought that it
involved any important principle or any vital
nght, such as the liberty of the subject.
But when he found that the principle in-
volved was the unimportant one of repeal-
ing by an Act innte of by an Order some
b_}'e-laws made Mummpal Commis-
sioners for the regulation of offensive
trades, and of the mog: in which dirt should
be carried through the streets, and the like,
he did think that it would not be right
to retain the Section, and so give rise to a
question, possibly even before a Magistrate,
as to whether it was competent to the
Legialative Council to pass it or not.

%Ie should, therefore, press his motion for
the second reading ; and ke did hope that the
Council would not be so attached to its own
opinions s to refuse to repeal a Law upon
which such a question might arise,

The Honorable Member's inotion being
put, the Council divided :—

Ages 6.

Sir Arthur Baoller.
Mr. Currie.

My, Peacock,

Mr. Grant.

Sir Jamea Colvilo.
The Vice President,

The Bill was then read a second time,

Noex 2,

Mr, Allen,
Mr. Elictk,

EXECUTION OF CRIMINAL PROCESS.

Mr. CURRIE moved that the Council
resolve itself into a Commitiee on the Bill
“ to provide for the execution of Criminal
cess in places out of the Junadwunn of lhe
authority i maumg the same.”

The question being put———

Sk JAMES COLVILLE saul, before
the Vice President left the Chair, he desired

[Juty 26, 1856.) Criminal Process Bill.
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to say, by way of explanation and in order
to prevent misconception, a few words with
reference to one of the letters which formed
part of the annexures showing the objects
and reasons of the Bill :—he alluded to the
letter from the Magistrate of the Twenty-
four Pergunnahs, dated the 13th of January
18535, to the Commnissioner of Circuit, Nuddea
Division. His observations would refer to the
first and the last paragraphs of that letter,

‘The letter appeared to him to be calculated
to econvey an extremely erroneous impression
of the proceedings of the Court over which
he had now the houqr to preside, and of ita
mode of dealing under Act XXT1IX of 1840,
in matters which, by an arrangement be-
tween the Juidges, was for gome time com--
mitted chiefly to his personal care and
supervision. After what had passed pn-.
vately between him aod the Honorable
Mover of the Bill on this point, he did
oot know that he would have thought it
necessary to notice the matter, if it had not
been for this consideration—that these pa-
pers, though not published to the world,
were sent to the Home Authonties ; aud if
the statements in the letter to which he
referred were allowed to pass without com-
ment, a very erroneous notion of the proceed--
ings of the Court might be entertained at
Home.

In the 1st pa ragraph of his letter, the Ma-
gistrate of the 24-Pergunnahs, objecting to
the machinery of Act X X111 of 1840, stated
that a delay having taken place in serving
processes of his Court within Calcutta under
the provisions of that Act, he had requested
an explanation from the Company’s Attor-
ney, who informed him that the only reason
why certain processes had not heen endorsed
by a Judge of the Supreme Court, was that
all the Judges were absent. Mr. Fergusson
aclded that, duting thia absence of the Judges,
a murderer fled from the suburbs into Cal-
cutta ; that, in order to lake steps for his
arrest, he was forced to issue a warrant
without a legal endorsement, and thus risk a
prosecution ; and that some delay had oc-
curred in the case, which might perhaps
account for the murderer being still at large,
And then, Mr. Fergusson went on to say :—

0 I submit that, £3 lnn a8 the lpres&nt Act
RXIIL of 1840 remains in fnrﬂa,, all the Judpea
of the Supreme Court should not be sbsent at
the spme time.” |
. Why the Magistrate of the 24-Pergun-
nahs should make this formal submission to
the Commissioner of the Division of Nud-

dea~—an Officer who had about as much to do
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with the duties and oblizationa of the Judgres
of the SBupreme Court as the Lond Mayor
of London had—it waa not easy to see.
A representation to the Judges of the incon-
venience supposed to exist would have been
mora proper. But the imputation which the
paragraph was calculated to convey was,
that the Judges of the Supreme Court were
In the habit of all going away from Calcutta
at the same time, and leaving no onc there
to perform their duties, Nothing could be
more unfounded. He did not believe that
that state of things had ever happened—
certainly, it had never happened within his
kuowledge. Of course, he fully believed that
the Mugistrate of the 24-Fersunnahs Aad
received . from the Company’s Attomney the
information which he professed to have re-
ceived 3 but Le believed that, if a Judee was
not found on the particular occasion referred
to, it was because, during the holidays, the
Company’s Attomey did not give himself the
trouble to look for one where he might be
found. Except on the rare occasions when the
offices of the Court were closed, such a thing
could not happen. The offices of the Court
were closed during the Doorgah Poojah
holidays, for & few days st Christmas, and
for a few dnys at Easter ; but still, it had
never happened o his knowledge that Cal-
cutta had been left without a %udge even
upon those occasions, It was very unfit that
this should happen, since, although the
general businesa of the Court was suspend-
ed, there might be a sudden demand for the
interference of & Judge in a matter which
could not be postponed. On such occasions
as those of which he had last spoken, the
Judge, no doubt, would not be found at the
Court House, but he would be found in his
own house ; and he ¢id not admit that a
Judge mizht not have been so found on the
occasion, whenever it was, on which Mr,
Fergusson's warrant remained wnendorsed.
Mr. Fergusson's letter was dated the 13th
of January 1855 : the absence complained
of, if it happened at all, probably happened
either during the Doorgah Poojnh holidays,
of dunng the Christmas i{n]idays, of
1854, lis recollection served him sceu

rately as to the Doorgah Poojah holidays of
1854, He remembered that, in that yeasr,
for his misfortune, he was ordered to
uudergo a shight surgteal operation, which he
deferred until the Doorgah Pocjah vacation,
when he would have leisure for the purpose,
While suffering from the effects of the
aperation, he was confined to his house, and
1o his couch ; but he certainly was quile

Sir Jumes Colvile
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able to sign or endorse Molussil writs or
warrants if they were taken to hiw, and he
helieved that he did put his name to several,
But even if he were unable to do this, he
was visited every day, he believed, by Sir
Lawrence Feel during his iliness; and Sk
Lawrence, therefore, was in Calcutia, capable
of doing whatever a Judge was required
to do. When he became convalescent, and
went to the Sand Heads, he left Sir Lawrence
Peel here ; and on his return, he found S
Lawrence bholding the Sesésions. Dunne
the Christmas holidays, he was for a few
days at Barrackpore, and lie believed bhis
learned colleague, Sir Arthur Buller, was also
in that neighbourhood, But Sir Lawrence
Feel remained ; and if the Company’s At-
torney did not fid ham in his chambers, he
would have found him at his house in Cossi-
pore, had he taken the trouhle to go or send
to him there, He (Sir James Colvile) dul
not, therefore, think that the absence com-
plained of had happened at all.

The last paragraph of the Mapstrate’s
letter proceeded upon an entire misconceplion.
flow the preposterous notion expressed in it
had ever pot into Mr. Fergussou's mind, he

was unable to conceive, Mr, F ergusson said-—

“ It iz true that, as suggested in the Adrocate
General’s opinion, from which I have already

?,nuted, ul:e Magistrate of the Tudreﬂ_t}--fwr
ergunnahs cah, in ergen

Eoﬂt;g{}lirect to n I.J ud‘;g: Itui?mn? ﬂ:'s,:ntiuizﬂl
the commencoment of this letter, atl the Julges
may he absent ; and when the prescribed course
is deparied From, it is considered mecessary for
the Magistrate pereomally to take the proces o
a Judye.”

The course ariginally prescribed by the
Nizamut Adawlut, with the concarrence of the
three Judges of the Supreme Court—namely
that of sending Criminal process for endorse-
ment by the Judge through the Company’s
Attomney, and then to a Justice of the Peace
for execution—always seemed to him (S
James Colvile) a very round-about and un-
necessary mode of proceeding, and be was gl
that it was to be oltered by this Act; but
he hot never heard of any case in which,
when that course was departed from, it had
been considered necessary for the Mags-
trate person to take the process to 8
Judge ; and he, certainly, should never
have entertained the notion of putting any
Magistrate to the inconvenience of lrmging
his own process to him for endorsement
That very active Chief Magistrate, Mr.
Eliott, might occasionally have brought o
him (Sir James Colviie), not his own war-

rants, but the Warrants of Mojussil Magis-



185 Execution of
trates, which, in urgent cases, he was anxi-
ous to'keep secret, and to pxecute without
delay ; and once, if he recollected rightly,
he kriocked him (Sir James Colvile) up from
bed, that he might endorse such a warrant.
But Mr. Elliott did this of hiz own will;
and he (Sir James Colvile) would equal-
ly have endorsed the process had it come io
him in any other way. How little disposed
he was to interpose idle formalities in the
execution of Criminal process, the Council
would see from the anecdote he was about
to relate. There was lately a very active
young Magistrate at Howrah, who constant-
ly wsed to send to him process for endorse-
ment, without the intervention of the Com-

y's Attorrey. On one occamon, when

was sitting in Court, a chuprassie put
into his hand an euvelope containing a war-

rant, with a letter from that Magistrate,
which, as far as he could remember just now,
ran thus :—

“ Dear Colvile,—Will you do the need-
ful to this #°

That, certainly, did seem to him rather a
frec-and-easy mode of asking a Judge to
back = 3 ; and he recollected that
he them woudered whether the Magis-
trate would have approached the Nizamut
“Adawlut in the same off-hand manner ;
but nevertheless, he either did endorse the

or wrote a note to clear up some
doubt which he entertained of its regulanty.
He certainly did not call for the attendance
of the Magisirate,

He mzde these observations, because he
thought it was due to the Supreme Court
and the Judges that they should be made;
and bhe must add that he was sorry that this
letter, which did not appear to be a nece
annexure (o the present Bill, should have
been amongst the printed papers. It was,
in his opinion, unnecessary, because it related

imcipally to warrants of arrest, and Act

VII of 1854 provided for process of that
class, Mr. Cockbum, when Chief Magis-
trate of Calcutta, had brought that Act to
the Judges of the Supreme éuurt, and they
concurred with him in thinking that it gave
hin the power of endorsing and executing
the warrants of Mofussil Magistrates for the
arrest of offenders in Calcutta, without the
interposition of the Judges ; and that con-
struction had since been acted upon,

As far as the general objects of the Bill
were concerned, he could have no objection
that the Supreme Court should be relieved
from & troublesoine duty, and the administra-
tion of justice from forms which sometimes im-

-

[Jury 26, 1856.]

| he further admitted
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peded it. His experience, however, taught
him that some kind of supervision over these
Mofussil warrants, which he had sometimes
had oceasion to return for irregularity, was
necessary. But he believed that an officer
such as was ordinarily selected for the office
of Chief Magistrate, was fully le of
exercimng that supervision 3 and he should
therefore concur in passing this Bill,

Mz, CURRIE ssid, he mnst take upon
himself the responsibility of the printing of
 the letter upon which the Honorable and
learned Chief Justice bad remarked ; and
that he owed the
Judges of the Supreme Court an apology
for having had it printed, Had he advert-
ed more atientively to the tenor of the first

ragraph, he would not have inserted the
etter amongst the annexures to the Bill.
Of course, any-expressions which the Ma-
gistrate of Allipore might have made use
of in & letter addressed to lus Commissioner,
were not intended for peneral girculation.
There were some passages in the letter,
' however, which bore strongly on  the subject
of the Bill— es which referred to dif-
ficulues that had occurred with respect ¢o
the execution of search warrants, and which
proved the expediency of extending to that

class of processes the law now in force as

to warrants of arrest,

There could be no question that incon-
venience was experienced from the mode of
proceeding which Act - XXIIT of 1840
prescr Some part of this inconvenience
might probably be owing more to the fault
of the Company's Attorney, than to any
real difficulty in finding & Judge to endorse
process. But amongst the papers connect-
ed with the Bill, he had just laid his hand
ona note from Mr. Sandes in which, referring
to the non-endorsement of certain Mofussi)
process, he said—* The Supreme Court is
shut, and therefore I cannot get the war-
rants endorsed.”

Sie JAMES COLVILE remarked that
that only proved what he had said, namely
that Mr. Sandes did not chuose to take the
trouble to go and look for the Judge where
he was to be found.

Mg. CURRIE’S motiou that the Council
resolve itself mto a Comumtlee on the Bill,
was then carned.

Section I provided that any Crminal
process whatever, including sumienses,
subpenas, and search warranis, as well ay
warrants of arrest, issued by any Magistrate
having junisdiction in any paré of the Eag

India Company's territories, might be cxe-
A |
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cuted within the jurisdiction of any other
Magsirate having jurisdiction in any part of

those termtones, whether in the same Preai- |

dency or not, upon having a written authority
from the Magiatrate within whose juris-
diction it might be executed, endorsed
thereon,

Mz, PEACOCK said, by this Section,
Magistrates might be led to suppose that

the issuing of subpeenas for the attend-
ance of witnesses from any place beyond
their juriadiction was a matter of ordinary
{.uriﬁdictinn sud routine. It appeared to
im that this ought not to be the case, and
that witnesses residing at a distance from
the jurisdiction of s Magistrate should be
subpenaed only when there was some spe-
cial reason that made their attendance neces-
sary. It wouid be a very great hardship

upon s if they were compelled, without

a sufhcient reason, to come as witnesses

from opne Presidency to another, or from
remote within the same Preaidency.
In England, Magistrates could not compel
persons t0 come a3 witnesses from Ireland
or Scotland. He should, therefore, propose
that the following proviso be added to the
Section ;—

“* Provided that no subpena shall be issued
by &4 Magistrate fur the attendance of » witness
from any place beyond the loeal limits of his
jurisdiction, unless special proonds shall be
proved to tho salisfaction of the Mayistrate in
support of the applications, which reassons shall
be recorded befure the subpaua is issucd.”

At Mr. Allen’s suggestion, the Honorable
and learned Member altered his amendment
30 as to mnclude summonses.

Mg. CURRIE gaid, he was willing 1o
tnsert the IProviso if it were limited to sub-
puenas ; but he thought it would be better
not to inclede summonses m it, The Dill
had been reported upon by the Sudder
Courts, and they had expressed their en-
tire satisfaction with its provisions as
they stood. He should, therefore, move,
as an amendment, that the word “ sum-
mons,” il the word * defendant,” be left

out of the motion.

The amendinent wzs negstived, and Mr. |

Peacock’s motion then carmed.

Section I, as amended by Mr. Peacock,
at Mr. Allen's suggestion, was agreed
o,
The remaining Sections, with the Dre-
amble apd 'Title, were passed as they
stood. *

‘The Couueil having resumed its sithing,
the Bill was reported.
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LANDHOLDERY LIABILITY IN RERPECT
OF CEETAIN OFFENCES.

Me. ALLEN moved that the Bill i
extend the provisions of ulaton YL
engsl Code” be referred 1o a
Select Committee consisting of Mr. Eliott,
Mr. Curtie, and the Mover,

Agreed to.

ARTICLES OF WAR POR ¥HE NATIVE
ABMY.

Mz. PEACOQOCK moved that the Bill “w
externd the provisions of the 101st Article of
¥War for the Native Army, provided by Ad
XIX of 1847 be referred to a Select Cown-
mittee, consisting of His Excellency the Com-
mandder-in-Chief, Mr, Ebott, and she Mover.

Agreed to,

CONBERVANCY (PRESIDENCY
TOWNS, &c.)

Mr. PEACOCK moved that the Bill *ta
smend Act XTIV of 1856™ be referred 10 a
Select Committee, consisting of Mr. Grant,
Mr. Allen, and the Mover.

- Agreed to.
The Council adjourned.

——

Satwurday, Awqgust 2, 1856.
PRESENT :

The Honorable J. A. Dorin, Fice- Presideat, 1o
the Chair.

Hon. Sir J. W. Colvile, D. Eliott, Eaj.,

tiis Excellency the Com- C. Adlem, ¥aq.,
mander-in-Chiel, P. W. LeGeyt, Esq.

'ion. J. I*. Grant, E. Currie, ¥sq.,

tion. B. Peacock, Hon. Bir A, W, Buller.

MARRIAGE OF HINDOO WIDOWS3

Tue CLERK presented a Petition from
residents of Dacca in favor of the Bill ©* tore-
move all lopal obstacles to the marriage of
Hindoo widows.”

Also a Petition from residents of Tanna,

| addressed to the Government of Bombay and

forwarded to the Clerk, against the Bill.
' HINDOO POLYGAMY.

Also s Petition from Rajsb Prosunne
nath Roy Bahadoor, of Natiore, praying
the abolition of Hindoo Polygamy.

Also a Petition from Inhabitants of Raj-
shahye, with the same prayer.

Also two Petitions from Inhabitants of

the disirict of Hooghly, with the same prayer





