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Saturday, January 7, 1800.

PRESENT:
The Hon'ble the Chief Justice, Vice-President,
in the Chair.

Hon. Lieut.-Genl. Sir
Jumes Outram,
Hon. Sir H. B. E.

Frere,
P. W. LeGeyt, Esq.,

H. B. Ilarington, Esq.,
L. Forbes, Ksq.,

and
A. Sconce, Esq.

FOREIGNERS ; axp IMPORT DUTY ON
SALT (N. W. D))

Tue VICE-PRESIDENT read Mes-
sages, informing the Legislative Coun-
cil that the Governor-General had as-
sented to the Bill “to revive and con-
tinue in force for a further period Act
XXXITI of 1837 (to make further
provision relating to Foreigners),” and
the Bill “to empower the Governor-
General in Council to increase the rate
of duty on Salt imported into the
North-Western Provinces of the Pre-
* sidency of Bengal.”

BOUNDARY MARKS (STRAITS SETTLE-
MENT).

.Tue CLERK reported to the Coun-
cil that he had reccived a communica-
t‘xou from the Governor of the Straits
Settlement, suggesting extension to
t‘hat'Settlement (with neccssary modi-
fication) of Act I of 1847 (for the
establishment and maintenance of

Boundary Marks in the North-Western
Provinces of Bengal).

Mr. SCONCE ‘moved that
above communication be printed.
Agreed to.
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EXCISE DUTY ON SALT (MADRAS).

Mr. FORBES presented the Report
of the Select Committee on the Bill
“to estnblish a duty of &xcise on Salt
manufactured in the Prosidency of Fort
St. George.”

LAND FOR PUBLIC PURPOSES.

Mr. SCONCE presented the Re-
port of the Scleet Committee on the
Bill “ to amend Act VI of 1857 (for
the acquisition of land for public pur-
poses).”

CATTLE TRESI'ASS.

Mz. SCONCE also presented the
Report of the Select Committee on
the Bill ¢“ to amend Act III of 1857
(relating to trespasses by Cattle).”’

PASSENGERS,

Me. LEGEYT moved that {he Bill
“te amend the law relating io the
carriage of Passengersby Sea” be read
a third time and passed.

The Motion was carried, and the
Bill read a third time.

CIVIL PROCEDURE.

Mgr. HARINGTON moved that the
Couneil resolve itself into a Commit-
tee on the Bill “ to amend Act VILI
of 1859 (for wf)lifying the Procedure
of the Courts of Civil Judicature not
established by Royal Charter),” and
that the Commiltee bo instructed to
consider the Bill in the amended form
in which the Selcet Committee had
recomumended it to be passcd.

Agreed to.
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3 Civil Procedure Code

Section I provided as follows :—

“ From and after the passing of this Act, so
much of the 332nd Section of Act VIII of 1859
as enacts that * If the appeal lie to the Sudder
Court it shall be heard and determined by a
Court_consisting of three or more Judges of
that Court,” shall be repealed, and in licu
thereot the following shall form portion of the
said Section :—

¢ If the appeal lie to the Sudder Court, it
shall be heard and determined by a Court
consisting of two or more Judges of that Court.
If the Court consist of two Judges only, and
there is a difference of opinion upon the evi-
dence, and one Judge concur in opinion  with
the Lower Court as to the fucts, the cage shall
be determined accordingly. [If, in a Comrt so
constitufed, there is a difierence of opinion up-
on & point of law, the Judges shall state the
point upon which they differ, and the eage shall
be re-argued upun that question betore ono or
more of the other Judges, and shall be deter-
mined secording to the opinion of the majority
of the Judges of the Sudder Court.”

Mz. HARINGTON said, he had to
askk the assent of tho Council to a
slight verbal alteration in this Section,
but previously to moving the same, he
wished to make a few remarks on the
subject of the rule which the Section
proposed for adoption. That rule pro-
vided for the hearing of appeals in the
Sudder Courts, by a bench which might
consist of only two Judges, the exist-
ing rule being that no appeal to the
Budder Court, whether regular, special,
or iscellaneous, should be heard and
determined by a smaller number of
Judges than three sitting together.
In introducing the present Bill he (Mr.
Iarington) explained at some length the
practice of the Sudder Courts of the
Bengal Presidency in disposing of regu-
lar and admitted special appeals, from
the earliest times up to the present pe-
riod ; and speaking from his own expe-
rience as a Judge of the Sudder Court
for the North-Wesiern Provinces, he
bore testimony to the great advantages
which had resulted from the adoption
by that Court of the rule requiring that
allregular and admitted special appeals
should be disposed of by a bench of
three Judges.  He was of course una-
blo to say anything, of his own know-
ledge, as to the practical clleets of the
:\L‘,;_rule in the Sudder Conrt at Caleulta,
where it was also f{ollowed; bub hoe
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quoted the evidence of the late Lieu-
tenant-Governor of Bengal, Mr. Hal-
liday, given before a Committee of the
House of Comwmons, in which he stated
that it was very remarkable of how
much greater weight the decisions of
the Sudder Court had been since the
introduction of the rule in question
than they were before. He then pro
cecded to notico the reuson which
had led the Government to propose to
the Council a modification of the rule
which had been embodied in the new
Codo of Civil Procedure, notwithstaud:
ing the beneficial effects which weré
generally admitted to have attended
its introduction. This was the very
great difliculty, arising partly frow
financial and partly from other cou
siderations, of providing the amount
of agency necessary to enable the Sud-
der Judges to dispose of the appes¥
instituted before thein within a reaso
able period.

IIe had been induced to make thes?
remarks chiefly in reference to the pe
titions which had been presented 0
the Council against the Bill. One of
these petitions was received by the
Couneil after the Sclect Committee, b0
which the Bill was referred, had made
their Report, and it consequently h
not been taken into consideration bf
the Committee. 1le was not prepart
to say that the petitioners had 10
ground for the objections taken bY
them to the Bill. On the contrary, ho
thought it must be admitted that ther’
was considerable force in some of the¥ .
objections, but the fact was the prcSO“‘r
cuso was ono of necessity. The Sudd,”'
Court at Agra, in reporting on the Bk
observed, thut

“Seetion 332 of Act VIIT of 1859 was 1‘]}#
on a sound principle, and any scheme W
departed from that principle was to be (10"!
catedd,  But arrears of work, the vexatious
and litigation therchy engendered, were ‘ﬂ_’,\
evils,  If the Government were unable 10 52
sufficient number of Sudder Judges, some “pe
measnre as that proposed in the  Bill o )
adopted, and sound principle be suerifi®™
expudieney,”

I
Tn these remarks he thought ”,lyuy'
must look for a defence of vhe lh“‘

sent  weasure.  Ie  supposcd

i
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5 Civel Procedure Code [JaNuvaBY

nobody would deny that an Appellate
Court,, composed of three Judges, must
be a better Court than a Court com-
posed of only two Judges, or that
the decisions of a Court of three Judges
must generally give more satisfaction to
the suitors and to the public at large
than the decisions of a Court of only
two Judges. But when the choice was
found to lie between a Court of three
Judges and great and vexatious delays,
and a Court of two Judges who were
able to dispose of the cases brought
before them with reasonable celerity, he
thought there could be no doubt that
the Government should.chooss the lat-
ter, suitable provision being at the same
time made for the disposal of appeals
in which a difference of opinion might
arise between the Judges. It was
hoped that this had been done in the
Sectlpn under consideration; and as
meeting in some degree the objections
which had been taken to that Seetion
he might observe that its character was
permissive only, not imperative, that is
to say, there was nothing in the Section
to prevent three Judges of the Sudder
Court from sitting together to hear
appeals, whenever the state of the file
:}dmltted‘ of this being done without
nconvemence, or whenever in any par-
ticular ease the Court might consider
that any special ground existed for the
appeal being heard before three Judges;
and he (Mr. Harington) had no doubt
that in every case of more than ordi-
nary importance, the Judges of the Sud-
der Courts would gladly avail them-
sclves of the power thus reserved to
them.

He would now proceed to mention
the verbal alteration in the Section
which it seemed desirable to make. 1t
hud been suggested that, in construing
the Section as it was at present word-
ed, & doubt might arise whether it
applied to all appeals, regular, special
an.d miscellaneous, or whether its ap-
plication was not restricted to regular
appeals : be (Mr. Ilarington) must
confess that such a doubt would never
have occurred to him. The langunge
of the Section of the original Code
which it was proposed to amend was
uot more specific than the lunguage of

7, 1860.] Amendment Bill. . &

the Section intended to be' substjtuted
for it, and he had never heard of any
doubt being entertained as to the ap-
plicability of that Section to all classes
of appeals falling under the Code.  8till
it was not desirable fo run the risk of
a misconstruction of the Section such
as he had mentioned, particularly
&s it would leave no rule for the
guidance of the Sudder Courts in
disposing of special and misccllaneous
appeals, and he proposed, therefore, to
introduce words which, he thought,
would remove all doubt upon the point.
With this view he begged to move the
omission of the words in italics,
and the substitution for them of the
words—* If, when the Court shall
consist of only two Judges, there is a
difference of opinion upon the ovidenco
in cases in which it is competent to
the Court to go into the evidence,”

Agreed to.

Mr. HARINGTON next moved
the addition of the words “ by whom
the appeul is heard” at the end of the
Section.

The Motion was carried, and the
Section as amended then passed.

Section II was passed ax it stood.
Section 11T provided as follows :—

« Al rules and forms framed by the Sudder
Court under the provisions of Section 3831 of
the said Act when so framed shall be submitted
to the Governor-General of India in Couneil,
and after tho saume shall have been appfoved by
the said Governor-General of Indin in Council,
they shall be of the same force ag if they were
inserted in the snid Act.”

Mr. FORBES said, he wished to
ask his onorable friend to omit this
Section. 1t formed no part of the
original Bill, but had subsequently been
added by the Select Committeo, and he
thought the change which it made in
the law was too important to admit of
its being passed without its being pub-
lished for general information. e
was aware that Act XVII of 1841
made the same provision for the Pre-
sidency of Bengal that it was now pro-

osed to extend to Bombay and Ma-
deaw; but that law was confined to
Bengal alona  The Seetion under cou-



7 Civil Procedure Code

sideration applied not only to Bengal
but also to Madras and Bombay, and
ihe Governments of those Presidencies
had had no opportunity of expressing
their opinion upon it. When Act
XVII of 1841 was passed, it was pre-
viously published in the usual way,
and the Government and the Sudder
Court of Bengal had an opportunity of
making any representations they pleased
regarding the proposed Law, and he
was of opinion that the Governmonts
of the other Presidencies should now

. be allowed the same opportunity. lle
would give no opinion on the abstract
propriety of the Section, but as the
Civil Procedure Code would probably,
from time to t'me, require further emen-
dations, opportunity would bo af-
forded to introduce this Section in
some future Bill when it would be
published in the usual way. On these
grounds, he would ask his Honorable
friend to assent to the owmission of this
Section.

Mer. HARINGTON said, he was
not unwilling to aceede to the proposal
of his Honorable friend, tho Member
for Madras, and to exclude the Section
before the Committee from the present
Bill. As noticed by the Honorable
Member for Madras, the Section did not
form part of the original Bill, but had
been introduced by the Scleet Commit-
teo. It could not be denied that the
provision, which the Section contained,
was a very important one, and the local
Governments might not unreasonably
claim to be heard on the subject of it
before it was passed into law. An op-
portunity might be afforded to those
Governments of expressing their sen-
timents on the provision in question by
republishing the Bill before it was read
a third timo, but this would necessari-
ly causo a delay of some weeks ; and,
looking to the length of time, that
from accidental circumstances the Bill
had already been before tho Council,
aud to tho object chiefly aimed at in
the introduction of the Bill, namely, the
relief of the Sudder Courts, somo of
which, particularly the Caleutta Court,

*_were much oppressed with work, he
*thought it better that he should assent
to the proposition of the Ilonorable

My, Forbes
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Mecember for Madras, though reserving
to himselt the right of bringing forward
the provision at some (uture time either
in a separate Bill or in any new law
which might bo introduced for the
amendment of tho Code of Civil Proces
dure. At the same time he might
remark that, at the time the Section,
to which it was proposed to add the
provision under discussion, was before
the Sclect Committee on the Civil
Procedure Bill, it was agreed that
that provision should be included in it
Why it was afterwardy omitted he was
unable at present to say. Ile thought
thero could be no doubt that the pro-
vigion was a very wholesome one. i
a uniform Code of Civil Procedure for
all the Courts in India was desirable,
it could be no less desirable thal
there should be uniformity in any
subsidiary rules that might be adopted
for carrying the Code into effoch
This uniformity eould only be sccured
by requiring that all rules which might
bo proposed should be confirmed by
some general controlling authority.
and that until they had been so corw
firmed they should have no force
Now, it appearcd to him (Mr. Haring’
ton) that the only authority to whon
that power could properly be entruste
wag tho Government of India, all the
members of which were also member?
of the Legislative Council, and in ther
double capacity they could alway#
prevent any rule from being adopte!
which they considered inconsistent
with the original Code, or contrary t
the intentions of its framers ; but stilk
as he had already said, ho was ver/
willing to consent to the propositiv?
of the Ifonorable Member for Madra#
and ho would therefore movo that th
Section bo struck out of the Bill.

Tho Seetion was then put and neg¥
tived.

Section IV and tho Preamble an!
Title wero severally passed as theS
stood ; and the Council having resm®
its sitting, tho Bill was reported wit"
amendments.

Mn. ITARINGTON gave ,
that he would, on Saturday next, mo'!
the third reading of the Bill.

notic’

e O Y T



9 Adwinistrator Generals [Taxvary 14, 1860.]

ADMINISTRATOR GENERAL,

Mr. FORBES gavo notice that he
would on the samo day move the first
reading of a Bill to amend Act VILI
of 1855 (to amend the law relating to

tl‘ne ollico and duties of Administrator
General.)

PENAL CODL.

Mr. LeGEYT moved that a commu-
nieation received by him from the
Bombay Government on the subject
of inserting a Clause against fraud in
the new Penal Code, be laid upon the
table and referred to the Select Com-
mittee on that Bill.

Agreed to.

PASSENGERS.

M‘n. LEGEYT moved that Sir Bar-
zz‘lc Frere bo requested to take the I3ill
_bo umend the Juw relating to the car-
"iﬂge_ of Passengers hy Sea” to the
P resident in Council, in order that it
might be submiited to the Governor-
eneral for his assent.
Agreed to.
The Couneil adjourned.

Saturday, January 14, 1860.

PRESENT :

The Mon'ble the Chief Justice, Vice- President,
in the Chuir,
Hon, Lieut.-Clenl, Sir
J. Outram,
Hon, Siv 1, p, I.
Frere,

Poow, LeGeyt, Fwy.,

H. B. Harington, Ksq.,
H. Fovbes, s,

and
A, Scouce, ksq.

STAMP DUTIES.

Tur CLERK presenfed a Detition
of the British Indian Association con-
cerning the Bill “to consolidate and

amend. the law relating to Stamp
Duties.”

. Mn. SCOI'.\ICE moved that the Pe-
fition be referred to the Scleet Com-
,uiliee on the Bill,

Agreed to.

Aet Amendment Bill. .~ 19

LAND FOR PUBLIC PURTOSE.

Tur CLERK presented a Petition
of the Bombay Association concerning
tho Bill ¢ to amend Act VI of 1857
(for the acquisition of land for public
purposes.)”’

Mr. LeGEYT moved that the Pe-
tition be printed.

Agreed to.

ADMINISTRATOR GENERAL.

Mz. FORBES said, he should de-
tain the Council but a very shert time
in introducing the Bill, of which he

had given notice, for the amendment
of Act VIII of 1855.

That Act was passed to amend the
law relating to the oflico and duties of
Administrator General, and it bad
generally been found fully eflicient for
all the purposes for which it was en-
acted. There were, however, one or
two points on which an alteration of the
law was required, but the interfcrence
of the Legislature was neceded, not on
account of any defect in the original
law, 8o much as on acconnt of the very
poor remuneration which was now at-
tached to the Administrator General’s
Oflice at Madras.

1t appenred from a letter from tho
Advoeate (eneral to the Government
of Madras, which would be found in
the annexures printed with this Bill,
that in several cases loss had resulted
to the Administrator General from ad-
ministering to small Military Iatates,
not all of which were solvent, and the
consequenco had been that the Ad-
ministrator General had availed himself
of the law being permissive only, and
not imperative, and had declined to
take out letters of administration to
snch estates when called upon to do
so by the Military Secretary to Go-
vernment,

Section XTI of the Act made it im-
perative on tho Administrator (ene-
ral to take out letters of adinistration
in cases whon a deceased person, nol,
being a Mahomedan or llindoo, might
have died possessed of ussets exceed-
ing five hundred Rupees, but this
necessity to act was not laid upon the





