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part, he conceived that, if we were to
supposo the passiug of any permanent
+ law to be at any early date improbable,
taking the basis of the present law,
some temporary enactment wmight be
adopted by this Council which would
give greater security to lifo and pro-
perty, and afford protection against
outrages perpetrated by British sub-
Jeets in the Motussil. 'Ile should now
only movo that the communication to
which ho had referred bo printed.

Agreed to.

Stuecessions [Taxuary

VILLAGE WATCHMEN (BENGAL).
Mr. HARINGTON moved that a

communication, recoived by him from
tlle Government of the North-Western
Provinces, be laid upon the tuble, and
lt']eferrv_d to the Secleet Committee on
m‘: t.Bl“ “to regulate the appoint-

_1111, ew)loyment, and dismissal of
‘ Mage Watchmen in the territories
inder the Government of the Licute-
nant-Governor of Bengal,?

Agreed to, =

The Council adjourned.

Saturday, January 21, 1860,
PRESENT :

L) L} .
The Ilon’ble the 'Chlcf Justice, Viee-DPresident,
in the Chair.

Hon, Licut.-Genl. Sir
J. Outeam,

Hon, Sir 11, B, K.
Frere,

P, W. LeGeyt, Esy.,

1L B. Ilarington, Bsq.,
HL Forbes, Fwg.,
Hon. Sir C. R,
Jackson, and
A. Sconee, sy,

M.

EMIGRATION (CAPE OF GOOD I10PE).

. Tk CLERK reported to the Coun-
c}l tlm'g he had received a communica-
tion from the IHome Department,
!orwnrding & correspoudence regard-
Mg o proposal to authorizo the
]‘:nngmtmn of Indian Laborers to tho
Colony of Natal, in (ho Cuape of Good
Hope.

Tur VICE-PRESIDENT moved
that the commuuication be priuted.
Agreed to.
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REGISTRATION OF ASSURANCES.

Mx. FORBES presented the Report
of the Sclect Committee appointed to
take into consideration n communication
from the Madras Government, snggest-
ing improvements in the present
system of registering Assurances, and
submitting the draft of an Act * for
affording protection to rights on pro-
perty.”

SUCCESSIONS.

Mgr. HARINGTON moved the
first reading of a Bill ¢ for facilitating
the collection of debts on successions
and for the security of partics paying
debts to the representatives of decens-
ed persons.” le said the immediato
oceasion of the iutroduction of this
Bill was a doubt which had been
expressed by the learned Advoeate
General of Bengal in respect to the
operation of Act XX of 1841, and of
that Act as wmodiied by Act X
of 1851, in those parts of the Bri-
tish Territories in India which had
been aequired subsequently to the date
of the passing of the Act first men-
tioned. The communication from the
learned Advoeate General, in which
this donbt was suggested, would be
printed as an annexure of the Bill, and
would be in the hands of llonorable
Members before they were asked to give
their assent to the second reading of the
Bill. The Bill would remove all doubts
on the point discussed in Mr. Ritchie’s
note by making the law general. 1t
further provided for the grant of certi-
ficates of administration in cases falling
within the provisions of the Bill by
all district Courts, which it defined as
the principal Court of original juris-
diction iu the zillah or district, 1In
districtsa to which the jurisdiction
of the Sudder Court did not ex-
tend, tho appeal {rom the order
of the district Court wonld lie to
the highest Civil Court of appeal.
These were the chicf points in respect
of which fresh legislation was cousi-
dered desirable. But a modification
of the existing law being found neces-
sary, it was thought that il would be
better to take advaniage of the pre-
sent opportunily to cousolidate all the

B
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laws now in force relaling to the grant
of Certificates of administratiou of the
personal estate of deceased persons,
and the Bill therefore proposed to
consolidate as well as to amend those
laws. The Acts proposed to be re-
pealed and consolidated were Act
XX of 1841, Act VILI of 1842, Act
X of 1851, and Act VIIL of 135t
In consolidating these laws into a
single enactment, some alterations had
been introduced other than those al-
ready mentioned ; but these were en-
tirely verbal, and as none of them
were of any importance, ho did not
cousider it necessary to occupy the
1ime of the Council by noticing them
in detail. o
The Bill was read a first time.

CIIITTAGONG DISTRICT.

Mr. SCONCE moved tho first
reading of a Bill “to remove certain
iracts on the Eastern border of the
district of Chittagong from the juris-
diction of the tribunals established
under the general Regulations and
Acts.” 1le said, the Bill which he
had the honor to introduce was pro-
posed at the urgent requisition of the
Bengal Government. The tract of
country which it was proposed to
separate from tho administrativeaction
of the ordinary law lay on the Eastern
fronticr of the Chittagong district, a
fronticr cxtending over nearly a hun-
dred and fifty miles. The country
comprised in this tract consisted in
itself of successive hill ranges and
almost unimpenetrablo forests.  'With-
in this tract therc was scarcely any
level country, and, though peopled by
a cortain class of inhabitants who
were our subjects, and paid rovenue to
Government, they were, comparatively
spenking, strangers to that portion of
the district which bad always con-
stituted the estates from which the per-
manently settled revenue was derived.
By it was not so much with respect
ta, tho tract itself, as to the depre-
datléns it was exposed to from the
savage ftribes living or supposed to
live on its furthest verge, that legis-
lation on the subject was necessary.
How far that tract oxteuded castward

Mr. Harington
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was almost nunknown. In some parts
it might be for fifty miles, and in
others less, At any rale, so far as .
he knew, no one had ever attempted
to define the lino of separation be-
tween the Territories of the British
Government and those of any adjoin-
ing state or tribe. Nor were the
tribes who occupied the farther fron-
tier personally known to us. Fora
series of years those tribes, known
only by their barbarities, not only
throughout the Chittagong frontier,
but to the southward within the
limits of the Province of Arracan,
and also to the north, had inflicted on
our people grievous injuries. They
would come in great numbers and un-
expectedly attack a village in the midst
of their peaceful avocation, slaughter-
ing several of the inhabitants, carrying
away others as slaves, and plundering
and destroying their property. On
one occasion, when he was Magistrate
of the Chittagong District, a case
occurred in which the attacking party
consisted of a thousand men. Of the
villagers whom they attacked, twenty-
one men, women, and children were
killed, and thirty-six women and chil-
dren carried off, and the village was
plundered and burnt. That was only
one instance within his knowledgoe,
and happened about twenty years ago.
But he knew of many others, aund
ho understood that similar outrages
were, year after year, continually
perpetrated.

Tho ftirst object of the Bill, there-
fore, was, it possible, to strengthen
the hands of Government, by enabling
it to frame Regulations to meet such
cases a3 tho exigency appeared to
demand,  With respect also {o the
people occupying the tract which it wus
proposed to place beyond the jurisdic-
tions ordinarily exerciged in the district,
it was considered by the Governmens
that they were but ill suited to the
rigid rules of our ordinary laws and to
tho organization preseribed by these
laws. Upon this point also he could
not hesitate to give his assont to the
project, though, to some extent, he o k
exception to the views of the Govern-
ment of Bengal as to the ¢ urse to
be adopted in the abolition of the
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present system. It would be seen from
the annexures to the Bill, that the
Government proposed to rely mainly
on the assistance of the ILill Chiofs.
But .he could conceive circumstancoes
to arise in the ordinary supervision of
offcnces in which the assistance
expeeted from Hill Chiefs would not
be adequate to the investigation of
those offences. At tho best, however,
his view of the matter would entail on
the Government thie necessity of intro-
ducing establishments independent of
and in addition to the jurisdiction pro-
posed to bo vested in the principal men
wmong the 1Till people.

The particulars of the Bill had been
drawn very much after the model of the
Sonthal Districts Act. By its operation
the tracts referred to would bo with-
drawn from the jurisdiction of the estab-
lished Civil, Criminal, and Reveaue
authorities, and from the scheme of
procedure by which those authorities
were guided,

Provigion was also made to enable
the Government to provide for the
administration of the country by the
appointment of certain Officers, and
the Government would be able to
direct appeals from the decisions of
such Officors to be heard by any of the
regular Courts of the Disirict. With
these romurks he begged to move
that the Bill be read a first time,

The Bill was read a first time.

ABKAREE REVENUE (BENGAL).

Mr. SCONCE moved the first
reading of a Bill #to amend Act XXI
of 1856 (to consolidate and amend
the law relating to the Abkaree Reve-
nue in the Presidency of Tort Wil-
liam in Bengal).” 1o said, it was
proposed by this Bill to amend Section
VIL of that Act so far as it limited
the duty leviable on spirits manufac-
tured at distillerics worked according
to the Furopean method, from one to
three Rupees. 1o might say that
the Law recognised broadly two classes
of gpirits, one manufactured after the
Buropean process, and the other after
the country process. The duty on
spirits distilled at Buropean distil-
leries was, by law, fixed at one Rupee
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a gallon, while that on country spirits
was left to the discretion of the Re-
venue authorities. Lately the Go-
vernment had thought {it to raise the
duty on country spirits from eight
aunas to one Rupee four annas the
gallon ; and as country 8pirits wero
very much inferior, both in strength
and quality, to rum, which was the
only liquor manufactured after the
European method, it was obviously to
be expected that the duty leviable on
rum would be dimiuished 1f no attempt
were mado to raise the duty now le-
viable to a higher rate. 1t had also
been considered that, as the duty
leviable on imported spirits was raised
from oue Rupee cight anras to three
Rupees a gallon, so, upon a corres-
ponding principle, the duty on spirita
of asimilar qnality manufactured in
this country should be equalized. 1le
himself attached less importance to the
latter ground, as the quantity of rum
now imported was very inconsiderable.
In the course of the years 1857 and
1858 only 1,120 gallons were imported.
Last year the importation of rum
amounted to 3,392 gallons. But as
the importation of rum into this
country was so extremely limited, it
was obvious that the 1lome manufac-
ture could scarcely be said to be
affected by the small quantity import-
ed. lle found {from the best data
available to him that the average
quantity of rum taken out from tho
distillerics, on an averago of the last
two years, amounted in round numbers
to nine lakhs of gallons ; but this quan-
tity was not all dutiable. Nine lakhs
of gallons on the whole were dis-
tilled, but nearly seven lakhs of this
were supplied to the Cowmissariat
Department free of duty for the con-
suurption of European Troops. There
remaincd ouly two lakhs of gallons on
which duty was lovied. But of this
one-halt was exported, and was there-
fore not to be reckoned, beeause on
exportation draw-back was allowed,
go that the revenue derived by Go-
vernment was paid on only ono lakh
of gallons. Thus il appeared that,
while the distilleries turned out nine
lakhs of gallons, thoy were callod upon
to pny duty npon only one-pinth of
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- that quantity. One lakh of gallons at
one Rupee a gallon necessarily yieldod
u revenue of one lakh of Rupees. The
duty being raised, as now proposed, to
three Rupees a gallon, would give a
profit of two lakhs. On the whole,
therefore, the increase to the publie
Revenue would bo at least two lakhs
of Rupees, probably more. He did
not apprehend—whether with respect
to the measure itself as an additional
impost on spirits, or with respect to
other proceedings with which the dis-
tillation of rum was so intimately
connected —any objection being raised
to this part of the Bill,

e had added to the Bill a Clause
to amend Act XXI of 1856 in another
respect. In the course of the discus-
sion on the Opium Bill in 1857, it was
proposed by thelate Member for Bengal
to remedy a defect in the Abkarce Act,
which contained no express provision
for the imprisonment of an offender
in default of payment of fine. Upon
that occasion it was thought inexpe-
dient to retain a Section for amending
the Abkarce Act in a Bill which was
specially applicable to Opium.  So far
as he understood, however, from the
debate which took place at tho time,
thero was no objection taken to the
principle of the proposal; and as now
Act XX1 of 1856 was in course of
amendment  with respeet to  Scction
Vil it secemed to him a suitable
opportunity to amond the said Act
in another respeet. e observed that
the peoalties Tor ollenders were of
various grades—some not to exceed
lifty Rupees, some up to two hundred
Rupees, some to live huudred Rupees,
and sowe one thousand Rupees, 1le
propoused, therefore, to enact that,
when the forfeiture did not exceed
lifty Rupees the Magistrate might
order imprisonment for two months, or
when it did not exceed iwo hundred
Rnpees to  imprisoument for four
mounths, or when it exceedod two hun-
dred Rupees to imprisonment which
might extend to six months.

The Bill was read a first tite.

Mz, SCONCE wmoved that the
Standing Ovders be suspended, to cn-
able him to proceed with the Bull.

Ay

Seonce
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Mz. IIARINGTON seconded the
motion.

Mu. LeGEYT asked, if the 1lonor-
ablo Member for Bengal intended to
carry the Bill through its stages that
day in the eventof its passing a second
reading, or if any time was proposed
to bo given for the consideration of
the Bill before it was farther proceed-
ed with.

Mer. SCONCE said, he had no
objection to postpone the second read-
ing until next Saturday, on the un-
derstanding that the principle of the
Bill was accepted to-day. Ilis ground
for asking the Council to do so was
that it was proposed by this Bill to
enable the Government to raise thoe
duty on apirits manutactured accord-’
ing to the European method from this'
date, and a Clause was inserted in tho
Bill indemnifying the Ollicers of Go- i
verninent who should be concerned !
in giving effect to that measure in:
anticipation of the passiug of the Bill.
On that understanding he had no.
objection to postpone the turther pro--
gress of the Bill to-day. -~ ‘

Tuu VICE-PRESIDENT said, he
thought it was very hard that the;
Council should be called upon to;
pledge itself to the principle of tho
Bill at a moment’s notice. But it
appeared to him that thero was a still
stronger objoction to proceeding with
the Bill, inasmuch as the Bill not
only sought to raise the duty on
country spirits manufactured after the-
European fashion, but it also proposed
to modify the penaltiesand punishments
prescribed by the Abkaree Law. Thab
Law had been in force for some time,
and he saw no necessity for a suspon-
sion of the Standing Orders, with a
view to proceeding at once with that
part of the Bill which proposed to
ceffect important changes in the penals
ties under that Law. Under these
circumstances he felt compelied to
say that, if the 1lunorable Member
for Bengal ingisted on pressing his
motion, he (the VieesPresident) would
be under the necessity of giving hi¥
vote against it.

St CHLARLES JACKSON said
he thought it very desirable that ol
finaucial  measurcs ol Governmeub
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which affected the mereantile commu-
nity, should be carefully considered.
L the consideration of such measures
the Council generally reccived valuable
assistance from parties not Members
of the Council, sud as ho could not
8ay at present how far the Bill now
proposed would affect commerce, he
certainly objected to the Bill being
further proceeded with to-day.

Mur SCONCH said, with reference
to the remarks of the Honorable and
learned Viee-President, that he had
1no objection to strike out that portion
of the Bill which related to the reco-
very of fines. With respect to the
objection taken by the Ilonorable
and learned Judge on his right (Sir
Cliarles Jackson),he would remark that,
though they had been sometimes told
that they might not liken themselves
to a greater Legislature, nevertheless,
1t might not be inexpedient to conform
to the practice of the Imperial Par-
liament in such a case as the present.
In Bngland it was the practice for
Parliament, by passine a Resolution,
to afirm a duty which the Govern-
ment might think fit to recommend,
with & view to its being subsequently
put into the form of a law. It was
not held necessary for the Government
to give notice of the terms of any such
Resolution, nor, it the action of Go-
vernment would thereby be fettered,
80 to receive the proposition as to
constrain the Government to defer
giving the proposed law effect from
the date of its announcement.

As he said before, he was perfectly
willing toabandon the second part, beiny
fully sensible that it would be inexpedi-
ent to adopt a new law on the subject
Without its passing throughall its stages.
But it scomed to hiw that he was fully
warranted in asking the Council to ac-
cept the principle of the first part of
the Bill, and he had no reason to doubt
that the Couucil would accept it. 1o
had put this question to the Council on
the understanding that tie Bill should
be in foree from this date, and if after-
wards the Counceil should sce it to de-
part from the terms, that indemnity
would be given 1o those engaged in
carrying it into force.  Nevertheless, it
this should be the general wigh of the
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Council, he was not unwilling to defer’

the further consideration of the Bill.
The Motion to suspend the Standing

Orders was then, by leave, withdrawn,

PORT-DUES (BASSEIN).

Mr. IIARINGTON moved the
second reading of the Bill * for the
levy of Port-dues in the Port of
Bassein.”

The Motion was carried, and the
Bill read a second time.

LAND FOR PUBLIC PURPOSES.

Mgr. SCONCE moved that the
Council resolve itself into,a Committee
on the Bill “to amend Act VI of
18567 (for the acquisition of land for
publie purposes ) 5 and that the Com-
mittee be instructed to consider the
Bill in the amended form in which
the Select Committee had recommend-
ed it to be passed.

Agreed to.

Section 1 provided as follows : —

“In the case of land heing required for a
Rowd, Canul, or Railway, when it shall be
certified to the Collector or other Officer ap-
pointed as provided in Section HI Act VI of
1857, thmt in conformity with the provisions
of Scetion XXXIV of that Act, the intended
line of the Rond, Cunal, or Railway has been
surveyed and mawked out by a trench or other
land-nurks, the Collector or other Oflicer shail
cnuse a notice to be affixed in rome conspicnous
place or places upon the land at intervals of
not less than one mile, and published by pro-
clumation in the neighboring bazars and vil-
lngres, intimating that the lnud about to he taken
for a Roud, Canal, or Railway, as nmy be, as
slrendy notified by Scetion [L Aet VI of 1857,
lias heen marked ont to the extent and within
the hmits to be speeificd in the notice, and that
a detailed measurement ot the land 5o marked
out would commence from a time to be speei-
figd in the notice, and requiring all parties
interested in the Jand to appear at o plue
mentioned in the notice hefore him personally,
or by agent, on the expiration of & specitied
period, not heing less than fifteen duys from the
date of the publieation of the notiee, and state
the nature of their interests in the o, and
the amount and partienlars of their cluims to
compensation for the same.”

Mr. LeGEYT moved the inser-
tion of the words “and asurvey or
plan thereot has been completed” after
the word ¢ land-marks” in the 11th
ling of the Sectivn, e said, the
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object of this Bill, it would be remem-
bered, was to expedite the giving over
of land to Government when required
for Railways, Canals, &e., and for that
purpose to gebt rid of that provision
in Sections 1II and IV Act VI of
1857, which required a detailed mea-
surement of the land to be furnished
to the Collecter after notice to the
owner that the land had been surveyed
and marked out. It appeared to him
that the intended measure would be
mmproved if some words to the effect
proposed by himself were introduced
atter the word * land-marks.” Ile had
been induced to bring forward this
amendment with reforence to the Pe-
tition of the Bombay Association, pre-
scuted at the last Meeting of the
Council. 1t appeared to him from
that Petition, that there was a feeling
prevalent in Bombay that the Bill had
for its object to do away with the spe-
cification of such property as might
be standing upon the land required to
be taken, as prescribed by the Section
of Act VI of 1857 to which he had
alluded. But such was not, he believed,
the case, and he thought that, if his
amendment werc adopted, it would
remove that wmisimpression, for tho
publiec would then see that all precau-
tions for the protection of private rights
now required by Act VI would be
carried out under the present Bill.

Me. SCONCE said, he bad no objec-
tion to the adoption of those words.
They amounted to no more than the
preceding words of the Scction were
iutended to convey.

T CHAIRMAN said, it rather
appeared to him that the words were
out of place, and that the object in
view would not be gained by their
insertion as proposed.

Mgz, LxGEYT suid, he believed that,
under Seetion XXXI1V, the Collector
or other Oflicer might enter upon the
land required to be taken for the
purposc of making a survey thereof,
“ and, in the case of a Road, Canal, or
Bailway, to set out the intended line
thercof, and to mark such line by cut-
ting a trench or placing Jaud-marks,
and where otherwise the survey can-
not bo completed and the line marked,
to cut down and clear away any part

M. Le(leyt
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of any jungle or tope of trees in the

direction of the intended lino.” 1t ap-

peared to him that there was an obscu-

rity in the whole of the present Bill. He

doubted very much whether the Bill
would do any good at all. Looking at the

Section of the Act from which he had

just quoted, and as he understood from

the papers which came befora the Se-

lect Committee on the Bill, it was ful-

ly intended that the land should ba

completely and accurately delineated.-
It was with the view of satistying the
public that their land would not be!
taken until every precaution had been:
adopted that the * dectailed measure-
ment” was provided. 1f this would se-

cure that object it was well. It appeared,
however, from the Petition of the Bom-

bay Association, that this was not
understood. 1o was anxious, thero-

fore, that this Section should be made,
as clear as possible, and he still believ-
ed that the words proposed to be

inserted might have that effect.

After some further discussion the
Council divided—

Nocs 6.
Sir Chiarles Jackson.
Mr. Forbes.
Mr, Harington.
Sir Bartle I'rere.
Sir James Qutram.
The Chairman,

Ayes 2,
Mr. Seonce.
Mr. LeGeyt,

So the Motion was negatived. ‘

Mg. LEGEY'T then moved that the
words * together with a plau thereof”
be inserted after the words  marked
out,” in the 23rd line of the Sectiond
1Lis object in wishing to introduce
these words was to show that the lund
required would be well delineated and|

| well described before it was taken out’

of the hands of the owner or holder.
Turg CUHALRMAN  said, this
amendment would bo equally nngag
tory. The Section under cousiderutiun:f
in which the words were proposed to
be iuseried, merely related tothe issu
of notice to the parties interested in
the laud of what was going to be
done. ‘
After some conversation, the amend
ment was negatived, and the Sceliv
was passed as it stood. ,
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Section 1I (which provided how
the time for the appearanco of the
parties was to be fixed) was passed as
1t atood.

Soction III provided as follows :—

“When the detailed mensurement of the
Iand marked out as aforesaid shall be completed,
the Collector or other Officer, at any time after
the expiration of ten days following the period
provided for in the above notices, may take
immediate possession of the land so measured,
or of any portion thereof, which shall thence-
forward be vested absolutely in the Govern-
ment free from all other estates, rights, titles,
and interests. Provided always that on the
date fixed in the notices directed in Section T
of this Act to be served, the Collector or other
Officer shall immediately procced, in eonfor-
mity with Section V and the following Sections
of Act VI of 1857, to award the compensation
due for the land marked out or taken, and shall
pay the amount awarded, with intcrest, at the
rate of six per centum per annum from the
time when possession was taken,”

Sir CIIARLES JACKSON said,
he must oppose this Section, and,
if necessary, he would move that it be
omitted from the Bill. After reading
the enacting clause of the Section,
he observed that this was a departure
from the Fuoglish Acts, which provided
that either the payment or deposit of
the purchase-money should be made
before entry on the land. If this
Clause was good in England, he saw
no reason why it should not be
adopted here, and certainly there
was no cowplaint of the slow progress
in Railway undertakings in lngland.
The necessity for some provision on
this point had apparently been felt by
the Select Committee, who had added
the following werds to the Section :—

“ And shall pay the amount awarded, with

interest nt the rate of six per centum per
anmum from the time when possession was
taken,”

_He (Sir Charles Jackson) thought
81& per cent, a very small comnpensation
to the owners of 'some descriptions of
pmpel‘t{, and what was the poor man
who had nothing but his land to live
on to do in the meantime botween
his cjectment from his land and the
payment of intercst. Ile¢ considered
the power given by this Section very
objectionable, inasmuch as it would
take away the only inducement that
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existed for a speedv scttlemenf of
claims of the Ilandowners. If Go-
vernment were allowed to take their
own time to pay the amount of com-
pensation, they might take a very
long time to doso, and that would
operate very injuriously on the own-
ers of the soil.

Again, no plan or detailed measure-
ment would give a specific descrip-
tion of all the items of value. Suppose
a Railway to run into the Town of
Calcutta, as in fact was now the
caso at Bombay, and Government
entered under the Clause, and at once
levelled and destroyed all buildings
on the land, how could any jury csti-
mate the amount of compensation to
be awarded ? 'Would any plan afford
a correct idea of the nature and value
of such buildings, whether considercd
in an architectural point of view or
otherwise ?  Then, if Government
should go inte the country, and thero
take land in the same way, destroyiug
all tho land-marks, how would the
several owners be able to particularize
their respect've property when the
boundaries of their lands had been
swept away, unless, indeed, the detail-
ed measurement provided by the Act,
with which he confessed he was not
familiar, would obviate that difficul-
ty. le considered this provision a
most oppressive and uncoustitutional
measuro.

Mz. SCONCE said, the most im-
portant objection taken by the Ilonor-
able and learned Judge was that the
provision in the Section under consi-
deration was unconstitutional. 1le
(Mr. Sconce) possibly might have
had some difficulty in dealing with
that argument, if the principle which
tho Section embraced had, in tho tirst
instance, been iutroduced by himself,
But the truth was that he had fol-
lowed tho principle of the preseut
law, a prineiple which bad been
adopted in 1857, when, unhappily, the
Honorabise and learned Judge was
not a Member of this Council. le
alluded to Section VIII Act VI of
1857, whieh provided that,

* When the Collector or other Officer bas
made an awnrd or directed # reference to arbi-

tration, he may take inmediate possession of
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the land, which shall theneeforward be vosted
absobately in the Government, free from all
other estates, rights, titles, and interests,”

Tt might often happen that the
compensation tendered by the Col-
lector would be rejected by the
owner. This might be on the very
first day of his proceedings, and from
the very fuct of his ofter having been
rejected, and a reference to arbitration
directed, the Collector was competent,
under Scction VIIT of the Aect, to
take immediate possession of the land.
Here, then, before any step at all
was taken, and when on one side
stood the Collector and on the other
the occupant, neither of them agree-
ing to the werms of the other, the
Collector was empowered, in anticipa.
tion of arbitration, to take immediate
possession.  lle (Mr. Sconce) had
proposed no mnew law.  What was
unconstitutional now was unconstitu-
tional before. Thero might be delay
in the action of the law, and tho same
or greater delay might take place in
the passing of their award by the arbi-
trators, but that delay notwithstanding,
the Legislature did not hesitate to give
the Collector the right of taking im-
mediate possession of the land.

"The other objections raised by the
Honorable and learned Judge were,
first, the possibility of Government
cvading payment of the award made.
‘I'here might be some force in this ob-
jeetion it Government would benetit
by it ; but he rather thought that it
would be to the intercst of Govern-
ment, not only to pay the money
quickly, but also to sce the matter
finally adjusted with as little delay as
possible. If it were to be supposed
that there would be any deliberate
delay on the part of Government in
the payment of money, he could con-
ceive this to be no valid objection to
the Section, as a still stronger Clause
might be inserted, doubling the inter-
cst after & timo that might be fixed, so
a3 to cnsure early payment. But no
real objection could be based on tho
geeund of possible non-payment.

Then again it was said that, by the
removal of premises, all evidenco of
property was destroyed. On reference
to the papers which had been printcd

My, Seonce
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i the annexure, il would be seen that
the detailed measurcnient  presented
an ample and suflicient record ol all
the interests adhering to the land and
of tho rights of the parties concerned 3
and that it had been found that, in
forty-nine cases out of fifty, claims wero
disposed of by the Railway Commis-
sioner and his Deputy Collectors with
reference to the papers before them.
Practically, therefore, ho saw no reason
to apprehend that the adoption of the
Section was ealeulated in any manner
to atfoet the interests of the occupiers.

S BARTLE FRERE said, as he
was not present at the discussion
which took place at the second reading
of this Bill, perhaps the Ilonorable
Member for Bengal would be good
enough to tell him the extent of addi-
tional speed that it was thought would
bo gained by the operation of this
Bill in acquiring pusscssion of land for
public purposes.  The I1lenorable
Member had stated that the Scction
under discussion merely carried out
tho principle of the original Act.
But he (Sir Barile Frere) would re-
mind his Honorable friend that there
was this essential ditlerence between
the existing and the proposed enact-
ments.  Scetion V111 Act VI of 1857
provided that,

“ When the Collector or other Officer has
made an award, or direeted a veferenee to arbi-
tration, he may take immediate possession of
the Lund, &c.”

This implied that the Collectori
or other Oflicer had made up his
own mind as to the cempensation ;
to be oftered, or that the order for o |
reference to arbitration  had  been |
pussed before the original owner lost
possession of his land. But the Sve- i
tion of the present Bill to which tho
Ionorable and learned Member oppo
site (Sir C, Jackson) had objected,
provided that,

“ When the detailed  measurement of the
Land marked ont as aforesnid shall be complets
ed, the Collector or other Oflicer, at any timd
after the expiration of ten dayn lollowing the
period provided forin the above notices, may
tuke innuediate  possession of the land =0
measured, or of any portion thereof, &e,”



This Secetion omitted all mention of §
any award of compensation, and merely
stated that, after the land had been
marked out, possession might be taken
after a certain period. All who knew
the way in which business was conduct-
ed, not only here but in England,ought
to know that, when onco the owner had
lost possession of his land, very con-
siderable difliculty would always bo
experienced in sestling the amount of
the purchase money. Ilehoped, there-
fore, that his onorable friend would
purdon him for observing that this See-
tion introduced an entirely new princi-
ple. 1le (Sir Bartle Frere) theught that
the Honorable Member had not quite
met the objoction of the Honorable
and learned Member, At the same
time he (Sir Bartle Frere) would be
glad to know what was the additional
speed or facility proposed to be gained
by this Section, which was so much
stricter thau the Section of the origi-
nal Act which it was intended to
supersede.

Mge. SCONCE said, he had no diffi-
culty to answer the question as to the
saving of time. It would be seen
from the papers printed with the Bill,
thas the delay which formerly took place
betore possession of the land could be
assumed amounted, on the whole, to
seventy-four days 5 and by a modifica-
tion of the system then in force, the
time occupied was reduced to about
sixty days. By the present Bill a notice
of fiftuen days was required to be given,
followed by ten days for the completion
ot the detailed measurement. There-
fore, in place of sixty days, land might
be taken after about twenty-live days,
making a saving of at least thirty
days. ~ Considering the limited portion
of the yonr during which field operations
could "be carried on, it secemed very
huportant that every facility should bo
given to enable the Railway Oflicers
to agsume possession of the land with
the least possible delay.

As to Seetion VIII he was not un-
aware of what had fallen from the
Honorable Member opposite (Sir Bartle
Frere), It was his (Mr. Sconee’s) in-
tention fully to recognize the distine-
tion drawn by the Honorable Member

between that Sectivn and the Section

- o
in the original Act. Ile had stated
specifically that, according to the origi-
nal Act, on the owner objecting to take
the sum awarded by the Collector, the
Collector should refer the matter to
arbitration, and then take possession of
the land. This was done, not on tho
arbitration being adjudged, but simply
on the Collector directing a referenco
to be made to arbitrators. In tho
present Act, therefore, as in the Bill
now before the Council, the land was
permitted to be taken in anticipa-
tion of the award of compensation.
In that senso the principle of the ori-
ginal Act had not been changed.

Mr. HARINGTON said, he be-
lieved he was right in supposing that,
if the Scction under discussion wero
struck out, the Honorable Member
who had charge of the Bill would
consider it unnecessary to go on with
it. The sole object of the Bill was to
cnable tho Government to obtain
possession of land required for any of
the purposes mentioned in Act V1 of
1857 on an earlier date than was
practicable under the existing law,
The principle of the Bill was there-
fore really involved in the present
Section. In the debate whic‘x took
place on the motion for the second
reading, the 1llonorable and learned
Judge opposite (Sir C. Jackson) took
precisely the samo objections to tho
Bill which he had urged to-day ; but,
after a very full discussion, the maju-
rity of the Council aflirmed the prin-
ciple of the Bill by consenting to its
being road a second time. No altera-
tion had since been proposed in the
principle of the Bill, and, although the
Seclect Committee had recommonded
tho addition of certain words 10 the
Section under consideration, their
object was to benelit the parties to
whose prejudice it was suppesed that
Section would operate, by requiring
the payment to them of interest at
the rate of six per cent. per annum
on the sum awarded for their property
from the time when possession was
taken. Of course it was open to any
lionorable Member to change his
opinion at any stage of a Bill ; but he
must bo nllowed to vepeat that the
principle of this Bill, to which such

v
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slrong objections wero now  being
made, ld aiready been aflirmed by
the Couneil.

The Honorable Member for Bengal
had clearly shown that, nnder Section
VIII of Act VI of 1857, possession
might be taken before a final decision
was come to. As pointed out by the
1lonorable Member, if the parties did
not agree s to the amount of com-
pensation, instead of waiting for the
award of the arbitrators, the Collector
might at once take and give over the
land for the purposes for which it was
required. In the adjudication of such
cases it was not stated that any difli-
culty had been experienced from the
vemoval of buildings, trees, or crops.
‘What difficulty, he would ask, would
the Honorable and learned Judge ep-
posite (Sir Charles Jackson) feel if ho
wero called upon to decide cases of this
nature in his own Court, because of
such removal ? Of courso ho would
expeet the best evidence to be given
on both sides as to the existence of
any buildings, trees, or crops on tho
ground, aud as to the value of the
same ; and with this evidence before
him he would procecd to dispose of
the matter in dispute, without himself
visiting or inspecting the premises.
That was what would be done under
the Bill asit stood. Ie (Mr. ITaring-
ton) saw no reason to apprehend that
any ditficulty would be felt in coming
to a fair and equitablo settlement.
Then, with regard to the delay which
it was feared might take place on the
part of the Officers of Government in
disposing of the cases if this Bill
passed 1nto law, he did not think
that the Council had any right to
assume that there would be wilful
delay. No doubt, the Officers of Go-
vernment had, in most districts, very
heavy duties to attend to, but he be-
lieved that they were generally most
assiduous in the discharge of their
duties, and so far from evincing any
disposition wilfully to neglect cases of
this kind, he felt sure that the con-
trary would be the ease, and that
there would bo every desire to dispose
of the cases without any delay that
could be avoided. Ie should vote
for the retention of the Sectiow.

My, Uarington
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Sz BARTL.E TFRERE said, ho

would make one observation with re-
gard to what had fallen from tho Ilo-
norable Member {or Bengal, as to the
delay which it was expected to obviate
by the passing of this Act. Ifis llo-
noratle friend would forgive him for re«
minding him that the Railway officials
did not proceed to take possession of
the land mile by mile. On the contrary,
as soon as the general direction of tho
line was determined, a large Dbody of
Surveyors was spread out salong tho
whole length of the line, and the work
of marking out the ground to be taken,
and endeavoring to get possession of
it, proceeded almost simultanconsly

often along a distanco of a great many

miles. Every one who owned land to

bo taken mnaturally stood by his own

property.  The Collector, however

anxious to seo justico, could only be in

cne place at a time, and that place

would generally be his Cutehoree, at

n considerable distance perhaps fromn

the line. The sole security for justice-

being done, and the land tairly paid for,

was the present provision that the land

should mnot boe taken till the Collector

had at least ascertained what it was

fair to ofter. If we once allowed that the
delay of thirty or even sixty days was a

serious objection, %0 scrions ay to re-
(uire legislation, what could wo say of .
that clags of delays for which the

Government and Railway officials wero
alone responsiblo ; such, for instance,

18 tho settlement of the general direc-

tion of the line ?  Admitting that the

proposed Bill would expedite matters to

the full extent expected, he did nob’
think a case was made out for such »

serious infringement of the rights of

property.

With regard to what had fallen from
the Honorable Member for the North-
Western Provinees, he would remark
that the Collector, when he found the
partics unwilling to accept the compen-
sation lie offered, and determined to
refer the matter to arbiteation, would
have to act under & heavy responsibilityy
and would naturally take care that
nothing was done to the land which
would be an obstacle to his proving
before the arbitrators that his view o
its valuo was & just one, aud would 50
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far aid tho owner to prevent the ovi-
denee of his rights from being destroyed
In the manner to which the 11onorable
and learned Judge (8ir C. Jackson)
had. alluded.  This was always quite
suflicient to prevent the Collector from
acting precipitately or harshly, and he
(Bir Bartle Frere) knew that, in practice,
the Collector, in all such cases, took
good care to prevent the destruction of
buildings or other property which
would serve as evidence to guide the
barties who would have to award the
compensation. He (8ir Bartle Frere)
could fully condirm all that the Honor-
ﬂ})]c Mcewmber for the North-Western
1. rovinees had said, that there was little
fb":u' of any wilful delay on the part of
Government in paying for land taken
by them. 1le (Sir Bartlo Frere), how-
ovor, referred to the delay which uatu-
rally and inevitably took place in the
transaction of public business. The
Railway Authorities and the Collector
were naturally and properly anxious to
Proceed with that portion of the work —
the marlng out and construction of
the line—which could best be done dur-
g the dry working season, and would
Mot unnaturally, if the proposed Bill
bccmn(_: law, defer the settlement of com-
pensation for future consideration on
the close of the working season. They
all knew Tow much the Collector was
ampered and harassed by a multitude
of persons to whose business he had to
attend, and there could not be a doubt
but that he would be obliged to put off,
from day to day, numerous claimants
for compensation, without any inten-
ton on i pact to canse any delay in

scttling their just claims,
]ml\l‘l\:;lslll\;(}Alﬂ YT said, ho professed
Soction li(I)t (;L'bllc to vote for this
tiis B3 o dul not really sec that
i wag uch wanted. Tt ap-
peared to Lim {hat At V1 of 1857
‘50’,13 ““lb‘ti all that was really necessary.
Bill“::vu(;ll[)f-\umlAN- said, when this
on the occ'zo'ught before the Couneil,
ing, Lo ‘f“)‘ll of its second read-
i O!’mdl recorded his vote against
e b 10 84W 00 reason now for chang-
ﬂtgodb" o‘lgll‘l)on. Under the law as it
I'Uintolilb 'l‘..,, whenever the Ollicer ap-
l'Ucux'd.(-d .Yl (:XOVGI"lll‘llCIIL for the pnrpose
cd s opiniou that the land in

[Tavvary 21, 1860.]

Dublic Purposes Dill. 3

dispute was required immediately fof
a public purpose, he was empowered Lo
take immediate possession of it on bee
half of Government, leaving the amonnt
and distribution of the cousideration
to be paid for it, if not agreed to
by private bargain, to be afterwards
ascertained. That was the law as it
stood in Act X LI of 1850. Act VI
of 1857 repealed that Aect; and by
Scetion VILL it was provided : —

“When the Collector or other Officer has
made an award or direeted a reference to arbi-
tration, he may take fmmaediate possession of
the lnd, which shall theneetorward be vested
absolately in the Govermment, free from all
other estates, rights, titles, und interests.”

The land would requirte to be in-
spected and valued before an award
could bo made, or before reference Lo
arbitration.  But, as ho understood,
the Itonorable Member for Bengal
wished to get rid of delay. lle (the
Chairman) did not know what thoe
delay was that the llonorable Mean-
ber wished to get rid of. It land
was required to be taken before an
award or before a reference to arbitra-
tion, it was but rveasonable that some
record shonld be kept, by means of
which Government might know pre-
cisely what buildings, tanks, or trees,
had originally atood upou it. e quite
agreed with what had fallen from the
Honorable Momber for Bombay, and

“wonld proceed to show Low it was {uily

confirmed by the opinion of the Rail-
way Commisgioner, as contained in a
report submitted by him to Govern-
ment in 1851. Mr. Lushington said :—

“12, But iu the cnse of the Railway it was
altogether different.  The loss attendant on
keeping the Railway establislient  unemploy-
ed, und the risk of losing the cold season for
the embankments, reridered it essential that the
work should be comumenced at the carliest pos-
sible date ; whilst it was obvious, from the
nmature of the country throngh which the Rail-
way was to run, from the density of popubion,
and the lurge number of the holliugs, that tha
provisions of Reglation Tof® 1824 could not by
carried ont BO 08t CRSUIC PrOPCT progress to
the works.,  Amd it was cunsequently clear,
when Act XLIL was passed, that the question
for considerntion was not whether the lads
should or should not first be taken into the pos-
session of Government, sl the elaims left for
after detevmination, but simply at what point off
my proceedings it was desivable to wake over
tie Luds to the Railway Company,
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“13. Tt was urged by the Railway Officers
that possession should be given immediately
after the delivery of the Surveyors® plans, 1
was assured that the plans, as in England,
would represent accurntely every feature of the
country ; that the boundaries of cuch holding,
however small, would be clearly and distinetly
defined ; and it was argued that, with such plang,
and a list of the proprictors before me, there
could be no ditliculty in determining tho claims,
cither hy private bargain or by arbitration in
the usual course of lnw, although the boundary
marks might, meanwhile, have been obliterated
by the excavation of earth, or by the coustruc-
tion of the road.

“ 14, Experience, however, speedily removed
this impression from the minds of all. The
examination of the first plan showed that, for
all practical purposes in respeet to the decision
of claims, it was next thing to useless. It pro-
fessed to exhibit the boundaries of the different
Mchals 5 but it did this, even, but partially.
‘The main features of the country and the visi-
bly defined boundary marks alone were given,
There was no account whatever of intermediate
tenancies, or of the holdings of the oceupants of
the lauwlds, or of the property upon the lands ;
and the Railway Officers, when pressed for fur-
ther information on these points, st length stat-
ed that it had been found to be impossible for
the Surveyors, with their limited knowledge of
the tenures and the people of the country, to
ageertain the boundaries or sub-divisions of the
smaller holdings, or even to ohtain a list of the
munes of the oceupunts,

%15, This was no more ghan Thad expeeted.
1 could not belicve that the maps and lists of
the Surveyors could he made to exhibit all the
information reqnired.  There were, in some of
the Tlulkas, hundreds of huts and houses, and
thousands of trees to bo accounted for; tho
rights of Zemindars, Putneedars, Mourooses
Ryots, and other parties possessed of a perma-
nent interest in the goil required to be defined ;
the number of trees and the deseription of evops
upon the ficlds were to be entered, and when,
in addition to all this, it was necessary, hefore
the claims could be wdjusted, to divide nearly
every claim into twoor three distinet parts, on
acconntof thedivision of the landsinto permanent
and temporary occupation, which would necessi-
tate separate adjustiments on different prineiples,
in cach ease in which the lands of any one might
be situated partly in the lands for temporary,
and partly in the lands for permanent oceupa-
tion ; 1 felt fully satisficd that nothing short of
a detailed native measuvement, under the su-
pervision of the most able awd trustworthy De-
puty Colleetors available, would ensure a pro-
per definition of the various interests, and o fair
adjudieation of the elaims.”

ITa (the Chairman) would procced
to show what became of the claims,
Tho Railway Commissioner commenc-
cd by saying that,

_“ By the end of May, about 33 miles of the
Iine had been made over to the Ruilway Com-

The Chairman
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pany, and I was then in a position to enter
upon the adjustment of the elaims upon the
land that had been occupicld in perpetuity ;”

So that it wonld appear that land was
given to the Railway Company, and
no steps were taken for the adjudica-
tion of claims till some time afterwards.
In paragraph 38 the Commissioncr
proceeded to show the practice of the
Deputy Collectors in the adjustment
of claims. Hoe said,

“ In the first instance they were to issue
notices for the parties to attend upon them at 8
particular time and plwe for the purpose of
recording their assent or otherwise to the terms
that might he offered to them, and for the pro-
duction of such proofs ax they might possess
of the value of the property taken into the
possession of Govermnent.  On the parties at-
tendding their proofs were to be demanded, and
their documentary evidence filed with the case,
An enquiry was then to be made as to the
manner in which missing trees, &e., removed
during the entting of the centre line, had
been disposed of : and, in the event of its
apperring that they had been taken by the
partics themselves, they were to be required to
strike them out of their demand ; if not, allow~
anco was to he made for them in tfe account.
An estimate of the value of the lands or other
property was then to be mude from the states
ments of rates furnished from this Office.  If
the land wasy situated within villages for which
rates were ‘given in my list, those rates were to
be taken as the basis of caleulation ; if not,
the cstimate was to be formed either from 1he
rates given for villages in the immediate neigh-
bourhood, or from the average rates of the Per
gunnah .y given in the lists, accovding as tho
ons or the other might, in the Deputy
Collector’s  opinion, Dbe most  applicable §
and the sums obtained from these rates wers
to be entered as the computed value of the
gross vent of the land.  From this amount the’
estinited amownt of the expenses of colleetiont
was then to be dedueted, and the balance was (9§
be multiplicd by 20 as an estimate of the * frif.
value’ of the lands, supposing them to be lakhi
raj.  When this was done, the value of th
property excluded from the rent thus estimatod
was to he ealeulated at its market value from tl
price of timber, the sunual value of fruit treed!
the cost of building and materials, and frow,
the general condition of the property, and whet]
this had heen done, the value estimated to M4
puid for the two properties were to be nddel
together, and the Deputy  Collector’s  opinio?
formed as to its being such as could be const
dered a fuir value for the whole property. o

“Should the Deputy Collector, on (5
review, sco reason to supppose the e
mate to be too high, he would of conr®,
reduce it to what might appear to he fit 5 if nok-
he was to wmounce the result of his vutinul‘,"g
to the claimmuts, and ofler the termy for UN“_;
weeptance, )
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¢ Should they ohjoct to the value, and it ap-
penred to the Depmty Collector that they had
reuson for complaint, sueh an alteration was to
be mado i the terms as might appear to be
right ; if not, he was to iuform them, after due
coniderntion, that ho snw no ground for chunge,
and i, aftor a second oxplanation of his views,

Zand for [Ixvurny

tho parties still refuserd to eome to terms, the

cse was o0 he set aside for arbitration,

“ If, on the other hand, the Deputy Collector
admitted the propristy of tho ohjections urged,
or if tho clainants, on hearing the Doputy
Collector’s statenent of his viows, conscnted 10
abide by the judgment expressed as to the
value of the proporty, the Deputy Collector
was 10 canse them to exocate a Dead of Agroe-
ment, mud set aside tho caso, with a full recond
of his mmliuy, as a case which he eonsider-
< tit for confirmation.

“In canes of dispute, where the whols or
part of the property might be claimed by ad-
veno pastics, such dixpute was to be considersd
a bar to the adjustment of the case by private
bargain, and it was ouly v in such
cnies for the Deputy Collector to reeord his
:‘pinion of tho valuc of the proporty and the

renmstances which provented tho adjustment
of the claims,”

Tho Railway Commissioner conclud-
od his obsorvation ou this part of his
report, by saying :—

# The decision of tho clalma te ho roferred
to arbitvation will bo allowed to lo over umtil
tho gnulvles in respect to the temporarily ocen-
pled Ty ave comploted, when the Deputy

ollootors ongaged - those cuiries will be
w;mhm«l to act a whiteators ou  beball

Govermuent.  The partics concerned have
foss cmms than sy others to complain of delay,
much e thoy have all refscd fair and
liberal terms,”

In these obscrvations he (the Chair-
man) could not agree. No doubt
the Commissioner belioved that the
terms offored were fair and liberal.
But that was the very question at
issue, namely whether the terms were
fair and liberal. The Commissioner

proceeded to say that the adjustment
of clsima—

“ Was not doue thia year wniil the messare-
ments had advanced mﬁmﬂy to give ample
work to the coutmactors. [ think, however, now
that the system of adjustment is understood,
that there will be no ‘difliculty in so open a
countey as that betweon Pawdooah aid Ianee-
Kunge il\ﬂm’i;"‘ﬁ on the adjustments at the
smu time with tho measwremoents ulmost from
the commecnccment of the operations,”

This was exactly what was required
by tho present Act, aud it appoared
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to him (tho Chairman) that tho ex.
perience of the llonorable Member
for Bombay had been fully borne out
by the practice in this Presidency.
1n his (tho Chairman’s) opinion, pre-
viously to the assumption of the
land, either tho purchase-money should
bo paid, or the matter put in train
towarde adjustment, .
Mz, SCONCE said, ho so entirely
in the remarks mado by the
Honorable and learned Chairman, with
reforenco to the greater part of the
extracts which he had read to the
Couneil, that he (Mr. 8conce) had
every hope of carrying the votesof
tho Council with him. ~‘Tho first and
most important portion of the extracts
refurred to the necessity of securinga
measuremeut of the land in addition
to tho plan of the Railway Surveyors.
Now this nccessity he (Mr. Sconce)
fully recoguized, and it was the ex-
press object of tho present Bill to
provide that, after any soction of the
lino of Railway had been marked out
aud surveyed, s detailed measaremont
should be undertaken in the vory man.

ner aud for the very object conteme
plated by tho Commissioner in tho
Report of 1851.  Then as to delay in
adjudicating claims to componuation,
he had no excuse to mako for it, nor
was delay in any way promoted b
this Bill. On the contrary, tho Bill
required an award to be pronounced
at the earliest iblo period, and as
the payment of iutercst ran t;i:i»st
the Government, 80 fae this obliga-
tion was caleulatod to cxpedite a decie
sion. The third poiut on which ho
(Me. 8conce) desived to say a few
words, reforred to some remarks of the
Commiasionor as to l}mttioo rejocting
a fair and liboral offer. f(lo (Me.
Sconce) agreed with the llonorable
and learned Chairman that parties
were not to be blawmed for refusing tho
compensation offcred, for tho law em-
powered any occupier of land to re-
quiro his claim to bo determined by
arbitration, and be was uunder no
obligation to abide by the offer of the
Commissioner. But in truth nothing
in tho prosent Bill tended to impair
the right which, iu this respoct partics
possessed undor tho prosout Act.
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The question being put, the Couneil
divided—

Noes 5.
Sir Charles Jackson.
Mr. LaeGeyt.
Sir Bartle Frere.
Sir Janmes Outram,
The Clivirma,

Ayes 3.
Mr. Sconee.
Mr. Forbes,
My, Harington.

So the Section was negatived.

Mi. SCONCE then moved that the
further consideration of the Bill be
postponed.

The Motion was ecarried, and the
Council resumed its sitting,

CATTLE TRESPASS,

Mr. SCONCE moved that the
Council vesolve itself into a Commit-
tee on the Bill ¢ to amend Act 111 of
1857 (relating to trespasses by Cat-
tle);” and that the Committce be
instructed to consider the DBill in the
amended form in which the Scleet
Committee had recommended it to be
passed.

Agreed to.

Scctions I to IIT were passed as
ihey stood,

Mz, FORBES said he wished to
introduce 2 new Section after Scetion
111, Those Ilonorable Members who
were present at the discussion which
took place in the Seleet Committee on
ithe Madras Polico Bill, will recollect
that that Bill originally econtained a
Clause which provided that Section
1V Act 111 of 1857 should be read
as it tho words *¢ District Subordi-
nate’” and “ Village Inspectors” wero
respectively substituted therein for the
words “ Magistrates” and ¢ 1leads of
Police.” 1t was considered at that
time that some inconvenienco would be
felt by the insertion in a Bill relating
1o the Madras Police of a Clause
amending or  explaining  the Cattlo
"Trespass Aet, and that tho alteration
would be better made in  the Bill to
amend Act 111 of 1857, which was then
before the Council.  1le now therefore
moved the introduction of the follow-
ing new Section s—

“Keetion IV of the said Act shall be vend
tlvonghout the CGeneral Police Distriet of the
Presidency of Mudras, as il the words * Village
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Inspectors’ were substituted  for “Ileads of
Villages.” »

Agreed to.

Scction1V andthe Preambleand Title
wore severally passed as they stoods
and the Council having resumed its
sitting, the Bill was reported.

MUNICIPAL ASSESSMENT (BOMBAY)

Mg. LEGEYT moved that a Deli-
tion from the Inhabitants of Bombay,
praying for the introduction into the
Bill ““to amend Act XXV of 1438
(for appointing Municipal Commise
sioners and for raising a fuml for
Municipal purposes in the Town of
Bombay,)” of a Clause exempting the
horses and ponies kept in the Pinj
rapole or refuge for deeayed and wore:
out animals, bo laid upon the tabl
and printed.

Agreced to.

MARRIAGES (CIIURCII OF SCOTLAND)
M. S8C ONCE moved that the Bill

“ relating to the solemnization of mar-,
riages iu India by ordained Minis
ters of the Church of Scotland” be re-
ferred to a Seleet Committee consisting
of tho Vice-LPresidont, Mr. Harington
aud tho Mover,

Agreed to.

PORT-DUES (BASSEIN),

Mn. IHARINGTON moved that
the Bill ¢ for the levy of Port-dues it
the Port of Basscin be reforred to 8
Seleet Committeo consisting of Mr
Forbes, Mr. Sconce, aud the Mover.

Agreed to,

BRITISIT SULJECTS.

Mz. SCONCE said, lie rose with
tho permission of the Council to pu
the question of which he gave noti?
that day week., 1le hoped that
would not be considered a mero matte!
of curiosity that induced him to e
quire whethor the lixecutive Gover?”
ment wers prepared to  submit any
project of law with a view to makirs
British Subjecis amenable to the juri®
dictivp of the Mofussil Courts W
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Cymmal matters. He himsecll enter-
l:}med a strong opinion as to the neces-
glby gf some legislation on the subjeet.
That day weck he alluded to a Despateh
from the 1lonorable Court of Directors
In wl_uch it was suggested that lerrisla-’
tion in tho matter should, for a tin?o, be
suspended. But, as ho understood, it
Wwas not 1n any sense the intention of
the Court of Dirccturs that so import-
ant a question—a question in which
the necewsity for logislation had been
admitted—should be albogether laid
asido; and it seemed to hiwm, looking
to the importance of the question and
to the various projects of law bearing
upon the subject which were now
uuder the consideration of the Legis-
lature, that the Council should have
Bome assurance that they would, at no
long dute, be called upon to consider
whether a law of the nature to which
1119 had alluded should not bo passed
nthe Despateh to which he had refer:
red he found these words v

113 M 3
o tggn(slx:llfl t1ing, h(}wcvel{\, the great importance
ostion: of muking  British Suljects
t f makin s Subjects
sg:)llul:l:ﬂ)le E() the juisdiction of the Muf‘]ussil
o lb- in (,lnnl_uul Inatter’s, and the interest it
]n;lil‘:, u..l:ly excited in this Country as well as in
luul‘ ],n\:\trtuthllnk that legistation upon that point

or be postponed  until the questi
I otter be the (uestion
81;::‘ ‘l)u‘,u refrred  to us (aceompanied hy a
8 “(‘mlm‘t of your views in regand to it) and
lmsn'u:s'u!ctnr enrrying that ohject iuto eltect
reecived our approbation,”

: When ho first spoke on this matter,
16 ventured on his part to say that
:ﬂpposmg ‘that permaucent 1cgislutim;
sig? to be for some time deferred, pos-
N ‘1{ some temporary law might bo
11211 ‘wor]tl.ly the attention of the Liegis-
rumclzol which s'houh_l be ealculated  to
a ]t\y the (letgcts n the existing law,
Oillﬂ‘b )spokc of the possibility of a law
o a@ [IZES}se(l, bn_scd upon the present
»1ls meaning w
the powers of tlo

might, i

engdlt; tllri Somg rospeets, bo strength-

ne\v’t-'b( hllt m addition to this somo
runids might he ereeted tor the

gl“l:)l'l}ms'e of taking cognizanco of the
cmnﬁ _dggl'zwated_ classes of oltences
tmtted by Britial subjects in the

Mofussi] -
Lofussil 5 but that at the samoe time in

all casey t ORI L
, “ases the jurisdictions vested in the

Courty couslituted by 1ler DMajosty’s

a3 that possibly
local Magistracy
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Royal Charter should bo preserved for '
all proper purposes of dircetion and
supervision. Supposing always that
permanent lepislation on this matter
would be protmcted, he coneecived thab
a temporary law, drawn in the form
at which ho so shortly glanced, would
not be considered opposed to the views
exproessed in the Despateh above quot-
ed ; but, be that as it might, what he
should be glad to know was whether
the Kxecutive Government have had
or have any project of law in contem-
plation with a view to the extension
of the jurisdiction of the Local Courts
in Criminal matters over Buropean Bri-
tish subjects.

Srr BARI'LE FRERE said, he had
made every enquiry on the subject of
the question which his Ionorablo
friend had just put to him, but he re-
gretted that ho had very little informu-
tion to communicate, beyond what was
already before the Couneil; and he
hoped that the ITonorable Member
would acquit him of merely repeating
what was already well known, if he pro-
ceeded very briefly to recapitulate what
had heen done on this question, with a
view to show how the matter now
stood.

It was ono of the objects of the
frameors of the Charter Act of 1833
that

« No person whatever should, hy reason of
place of binh, or by reason of descent, be in
any criminal proceeding  whatever exeepted
from the jurisdiction of any of the Criminal
Courts in Lndin”

This was a leading principlo of the
greal men who passed that Act, and
from that day until very recently ho
need not remind the Council that it
had been the constant object of thoso
who directed the legislation of this
country to pave tho way for carrying
out that principlo. A8 & necessary
preliminary, tho Law Commission, of
which Mr. Maeanlay was the first Mem-
ber, addressed itsell to the preparation
of onc uniform Codo ot Criminal Liaw
and of Crimiual Proecdure applienblo
to all Courts. e did not think that
from 1833 to 1837 there had heen nuch
variation in tho views of thuse who
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dirncted the legislation of this country.
1t would be in the recollection of the
Council that, in 1856 and the early part
of 1857, the subject was discussed with
considerably greater interest than be-
fore, and a very strong opposition was
organized both here and at home,
against the passing of any Criminal
Code or Code of Procedure which
should render Kuropean British sub-
jects liable to be tried in any Courts
but those established at the Presidency
Towns., 1t wasin August 1857, after
the out-break of the mutinies, that the
Despatch to which the Ilonorable
Member for Bengal had alluded, was
seut out to this country. As the Des.
patch was a very briet one, and its
exact wording illustrated the present
position of the question, he would, with
the permission of the Council, read the
whole of it, which was as follows ;—

“ Ist. By our Legislative Despatch No. 2,
dated 4th February 1852, we authorized you,
Cif you should see fit, to proceed to pass a
Law for giving cffeet to the Penal Code, us it
muy be tinally arruged by you, with the con-
currence of Mr. Peacock.”

s«oud, By our Judicial Despatch No, 40,
dated 10th September 1856, we also authorized
you to bring before the Legislative Couneil,
withont further reference to us, a measure for
giving effect to the recommendations of the In-
dian Law Commissioners in regurd to roce-
dure, with such alterutions and modifications as
you might cousider necessary, with a view to
their adaptation to the Courts of the Bust India
Company,

“ 3rd. We observe from the proceedings of
the Legislative Council recently reccived, that
the Penal Code and Codes of 'rocedure are
now under their consideration.

s 4th.,  According to the Penal Code, the
pumishment for murder is death ; and by the

&th Rale at page 96 of the First Report of

the law Commissioners, it is provided that
¢ no person whatever shall, by reason of descent,
be in any Criminal procecding whatever ex-
cepted from the jurisdiction of any of the
Criminal Courts.”

“ ek, Should these provisions be enacted ag
they now stand in the proposed Codes, their
effeet will he to render natural-barn subjects
of Her Mujesty subject in capital as in all
other enses to the jurisdiction of the Courts of
the Enst India Company.

« pth.  To enact such a law, however, woull
' be beyond the power of the
Governar=General in Coun-
cil, without the previous
sanetion of the Court of Direetors,  The sane-
fion already given in general terms to pass the
Coder, wo consider to by usullicieut to uest

Sir Bartle Frere

.
spaund 4 W IV
e < 60, 845,
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the specifie conditions of the law in regard to
the infliction of eapital punishment upon Bri-
tish gubjects ; and the ohject of our present
Despatelt is to supply the omission in our for-
mer Despatehes, by suguesting that the Clause
giving jurisdiction to the Mofussil Courts over
British subjects should be followed by w proviso,
to the effect that such persons, when charged
with eapital erimes, shall be tried as heretoforo
by Her Majesty’s Supreme Court of Judicaturee
Considering, however, the great importance of
the question of making British subjeets amen-
able to the jurisdiction of the Mofussil Courtd
in Criminal matters, and the interest it has ol
ready excited in this country as well as in India,
we think that legisiation upon that point had
hetter be postponed, until the question has heen
referred to us (accompanied by a statement o
your views in regard to it) and a measare for
carrying that object into eflect has reecivel oar
approbation.  The reference, however, need not
delay the pasging of the much needed Legislative
measures for the improvement of the existing
procedure of the Civil and Criminal Courts.”

These were tho views of the Court
of Directors as communicated to this
Government in the Despatch whichk
he had just read, and which was dated
the 19th August 1857, and as subse~’
quently communicated to tho logis-
lative Council in November of the
same year. It was hardly necessary
for him to state that, at the time tlus
Despateh was received, we had entered
upon an entirely new phase in the
aspeet of Indian alfuirs, very great
excitement prevailed both in this conn-
try and in England, and with regard
to any plan which should subjoct
British-horn subjects and Natives t0
the same Courts and modes of prove
dure, a very great alteration had takot
place in public feeling, which was.
shared even by many persons who
were entitled to be clussed amonysh
the most philanthropic well-wisherd
of India. Since the suppression ¢
the Mutinies another great chang?
had taken place in the circumstaneef
aflecting this question, owing to the!
presence of large numbers of B
ropeans in this country, some of who!
were less guarded in their condud?
than could be desired, and there wer?
symptoms of an alteration in publd
feeling which might tend to  hrins
back public opinion nearer to whal
was before tho Mutinies commencod:
As tho Ilonorable Gentloman ¥
rewarked, tho subject was not oW
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which could be laid aside or lost sight
of, and with a view to satisfy him that
16 was not forgotten by the Home au-
thorities, he would read an extract of
a Ig_espatch from Lord Stanley on the
{su Ject, the pgreater part of which
12d already been communicated to the
d;%lslitﬁve S’o?lncil. The Despatch was
e 12t -
cluded as followsl:\l—f‘-y Sy s eo

€ =
I have in conclusion to request that you |

will give me early intimati
Y Intimation as to the progress
rl!;l:.:li:lb}é the Legislative Council in reviIs)ing the
i ode and the Code of Criminal Pro-
adopte’d a?r? ::g at:lod t}tle m}fl)a.sures proposed to be
'd to them isi
have been completed,” when the revision

It would, he (Sir Bartle P
» h rere
:;hlgught, be evident from the passant)a
vhich he had quoted, that the questign
thes Btﬁl under consideration ; and from
. (i\ aracter of those in England
o ad their attention directed to
e subject, among whom he need not

ren_lind the Cmincxl were some of the
earned men who |
%Izcel(lied the Vice-President on :ah(;
Ed?vfxrdOthhe iupreme Court (Sir
« yan, &e.), he trusted the
glouncﬂ yvould_ agree with him th;t
t_e consideration” of the ues-
'.Il‘?lu I~;ould not be in better hands.
qui‘:e i l(;:tqgwl()ilq Member for Bengal was
Justilied in agitating the matt
:ln_d wishing that the prgsent sxtzlt‘e ?)lf"
ings should not he allowed to con-
. he (Sir Bartle F
:lll((!)pe_(i il}a,t his ];Ioporable friend v\:‘gs(la(i
it him of any intention o dictate
action in the

ot one which
o muc}? broperly dealt with at a time
it e tpub]}c excitement, and that
o 31 geswable or expedient, from
ono!: (;)(ll cases as those to which

o al & Member had referred

Y legislation on the sub'ect;
ter course would be to

_ 1on to come f, i
o 0 come forward in
:e :ft%ml fourse after the Codes had
aid before the ome Government

NOTICES oF MOTION,

Mg, HARINGTON gave notice
» on  Saturday next,

28, 1860.] Amendment Bill. 50
move the first reading of a Bill to
amend the Articles of War for the
Native Army.

Also the first reading of a Bill
relating to the Transportation of
Convicts.

The Counncil adjourned.

Saturday, January 28, 1860.
FREBENT ;

The Hon’ble the Chief Justice, Pice-Presidsnt,
in the Chair,

Hon. Lieut.-Genl. Sir | H. Fb'rbes, Esq.,

J. Outram, Hon. Sir C. R. M.
Hon. Sir H. B. E. Frere, Jackson,
Rt. Hon. J. Wilson, and

P. W. LeGeyt, Esq.,

A. Sconce, Esq.
H. B. Harington, Esq., :

PASSENGERS ; axp TRIALS BY SES-
SIONS JUDGES.

Tae VICE-PRESIDENT read Mes-
sages, informiug the Legislative Couneil
that the Governor-General had assent-
ed to the Bill “to amend the law
relating to the carviage of passen-
gers by sea,” and the Bill “to em-
power Sessions Judges to pass sentence
in certain cases without reference to
the Sudder Court.”

ABKAREE REVENUE (BENGAL).

The Clerk presented to the Council
a Petition of certain distillers of rum,
praying that the Council will suspend
the passing of the Abkaree Bill and
appoint a Committee to obtain informa-

tion regarding the working of the
present Abkaree Act.

Mg. SCONCE moved that the Peti-
tion be printed.

Agreed to.

ARTICLES OF WAR (NATIVE ARMY).

Mz. HARINGTON moved the first
reading of a Bill ¢ to amend Act XIX
of 1847 (Articles of War for the Na-
tive Army).”’ He said, there were at

the present time, as Honorable Mem-





