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Saturday, February 1 1 , 1 8 6 0 .

PU ES E N T :

The Hon’ble the Chief Justice, Vice-President, 
in the Chair.

Hon. Lieut.-Genl. Sir 
J. Outnmi,

Hon. Sir II. Ii. H.
Frere,

Right lion . J. Wilson, 
P. W . LcGcvt, Esq.,

II. B. Ilarinpton, Esq.,
II. Forbes, Esq.,
lion . SSir C. R. M. 

Jackson, 
and

A. Sconce, Esq.

PO W E R S OF COM MANDING OFFICERS.

T h e  C L E R K  reported to (lie Coun­
cil tlm t lie luid received from the 
M ilitary De^aitment copies of papers 
on the subject of gran ting  increased 
powers to Commanding Officers for 
tlie trial and punishm ent of Military 
offences.

tiiit .1 ATM US OU TRA M  moved that 
the  communication be printed.

Agreed to.

EM IG RATIO N TO ST . V IN C E N T  AND  
ST . K IT TS.

T h e  C L E R K  also reported that 
lie had received from th e  Home De­
partm ent a fu rther Despatch from the 
Secretary of State, regarding the pro­
posed emigration of Indian Laborers 
to the Colony of St. V incent, and also 
to th a t of St. Kitts.

M u. SCO.NCE moved tha t the 
Despatch be printed.

A g reed  to .

A R T IC L ES OF W AR (N A T IV E  A R M Y ).

M r. I lA R IN frT O N  presented the 
He port of the Select Committee on the 
Bill “ to amend A ct X IX  of 1847 
(A rticles of W ar for the N ative 
A n n y ).”

R EG ISTR A T IO N  OF ASSU R A N C ES.

Mu. F O R B E S  moved the first read ­
ing of a Bill “ to provide tor the Regis­
tration of Assurances.’’ IFo said he 
never rose to address the Council w ith 
bo strong a conviction that he needed i t s
m ost indulgent consideration, as he had 
on the preseu t occasion. T he measure

which he was presently  to introduce 
was one of so much importance, and 
one which had, on former occasions, 
occupied the attention and consideration 
of men so far more able than he was 
to  deal w ith it successfully, without 
having been brought to  a practical 
issue, that he might well bespeak indul­
gence. For his support in the duty 
which he had undertaken, he had, how* 
ever, a personal experience that the 
Council was always willing to give its 
most indulgent consideration to those 
who needed it most, lie had the great ad­
vantage of being able to make five use of 
all th a t had been left recorded by those 
who had preceded him in the work 
which he had undertaken to  perform, 
he had had the invaluable aid of his 
eolleanues in th e  Seh-ct Committee 
which prepared th is Bill, and he hud 
the hope tha t all the imperfections 
which the lJill m ight possess would be 
rectified by the suggestions of the 
general public, if  it  should pass » 
second reading, and be placed before 
the  country.

The first law passed on the sub­
jec t of Registration was Regulation 
X X X V I. 1793 of the Bengal Code- 
I t  provided Olliees for the Registration . 
of deeds affecting real property, of 
wills, and of authorities by a husband 
to his wife to adopt a son after his 
decease. Section IV of the Regulation) 
however, enacted th a t it should be 
left to th e  option of all persons to 
register or not as they mi” lit think 
proper, and that the non-registering 
of deeds should in no wise operate to 
the prejudice of the rights of the 
parties thereto, which were to remain 
the  same as if  the law had never 
been enacted. This law, originally 
passed for Bengal, was subsequently 
extended to other parts of India, and 
by Regulation X X . 1812 of the Hen* , 
gal Code its provisions were extended ' 
to engagements for the delivery (l1 
■indigo, and to bonds, promissory note®* 
and generally all obligations for tl<* 
payment of money, the law bein',' ftd* 
optional. By Regulation XX XV*” 
1793 of the Bengal Code, and Rcgul®' 
tion X V IL. 1802 of the M adras Cod*, 
and Regulation IX . 1827 ofthe BoniW  
Code, preference was to be given iu l^e
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Courts to registered deeds, provided i 
tha t the pfvrty suing on them was not 1 
cognizant of the existence of other ; 
unregistered deeds affecting the same 
property at the tim e th a t he bought 
or tools it upon mortgage.

This p a rt of the law was found to 
give rise to great uiiliculty, inasmuch 
as a complicated system of law arose 
out of the construction to be given to 
the knowledge of parties, and the per­
jury, forgery, and fraudulent conceal­
m ents which arose threw  general doubt 
on all conveyances of property. A ct I  
ot 1843 was therefore passed, repealing 
so much of the  existing law as re­
quired ignorance of the existence of 
any previously executed deed, to  entitle 
« iy  deed executed subsequently to  
a‘iy benefit from Registration.

W ith the exception of some law 
regarding the person who should 
execute the duties of a Register, he be­
lieved th a t he had stated to the Coun­
cil the present state of the law ot 
Registration.

Since A ct I  of 1843 was passed, 
there had been several propositions 
made fur an amendment of the law, 
but one only was ever brought before 
the Legislature, or prom ulgated lor 
general information. The measure to 
which he referred was prepared by 
the Honorable and learned Judge oppo­
site (Sir Charles Jackson) at the tim e 
when ho filled the office of Fourth 
Ordinary M ember of the Government 

India, was most elaborate and 
comprehensive, and did not become 
law only in consequence, he believed, 
of the technicality ot its language, and 
the difficulties which it consequently 
presented to  unprofessional persons.

Another d raft of a Law on Regis­
tration  was prepared by Mr. Thornhill 
*'i 1853, and again another by M r. 
G rant, then Government Solicitor ; but 
"either of them  appeared to  have been 
adopted by the  Legislature of the day.

H e (M r. Forbes) was now about to 
bring the question forward again. He 
" u s  afraid th a t there was but one 
opinion as to  the very general prtjva- 
,  u”; of both forgory aud perjury ill 
■* "dia. N o t only wer« good claims sup­
ported by forged instrum ents and per­
jured evidence— uot, only were good

and bond fid e  claims denied in reliance ■ 
on the support which such denial 
m i"h t receive from recourse to false 
evidence, both documentary and oral— 
b u t claims altogether devoid <.f founda­
tion were set up, and were only too 
frequently, e ither wholly or in  part, 
successfully m aintained by an unscru ­
pulous resort to  the same nefarious 
means. , ,

I t  was notorious th a t the fabrication 
of deeds had been reduced to system ,and 
th a t the means of their preparation were 
kept ready in anticipation of their be­
ing required, in order tha t the requisite 
appearance by ago might be given to 
the instrum ent, so that its outward ap­
pearance m ight coincide w-'th the date 
which it was convenient to assign to it.

W hen giving an opinion upon the 
Honorable and learned Judge’s (S ir 
Charles Jackson’s) Bill, the Lieutenant- 
Governor of the N orth-W estern Fro- 
vinces, Mr. Thomason, said—

“ As regards bonds and money transaction* 
the necessity for some alteration of the law 
was most urgent. Constant complaints were 
made of the prevalence o f false suits, founded 
on forged bonds, supported by false evidence. 
The only remedv for this consists in a stringent 
law which should render registration within 
a certain time, and in a manner calculated to 
prevent fraudulent or clandestine transactions, 
ncecssary for the validity of a bond.’

The S -dder Board at Calcutta, when 
addressing Government in 1857, spoko 
of tho frauds prevalent in the Courts as 
“ an evil of overwhelming magnitude, ” 
and were of opinion that it was neces­
sary to  meet tha t

“ ovil by legislation corresponding in com­
prehensiveness witli tho greatness o f the evil. 
Tho mere extension of voluntary registration 
would not, in the Board's opinion, have been 
sufficient to check, in any sensible degree, the 
prevailing practice of forgery.

The same testim ony to  th e  frequen­
cy o f 'f ra u d u le n t litigation was borne 
by Mr. R obinson ,I hen Commissioner of 
Agra, w hen w riting upon u Despatch 
received from the Honoiablo Court 
of D irectors, in  which they had ex­
pressed tlu ir fear lest A ct I  of 1S-M 
should liavo dono injustice to  paitiea 
by annulling titles by  which property 
was held, which had been acquired m
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good faith  and  accordiug to  well and 
loog estab lished  usage. Al r. Robinson 
Baid—

“ One thing particularly strikes me in this 
correspondence, namely, tlmt the anxiety of the 
Honorable Court of Directors should hftvc boon 
awakened oniy by the fear tha t the purchaser, 
the capitalist, the monied man, the man of 
affairs, should be taken in, in making a purchase. 
T ha t I should be surprised is not astonishing, 
when it is known that I do not remember a 
case of this kind, while my memory is over­
loaded with instances of persons tricked out of 
their properties by forged deeds of sale, by 
forged notes of hand, bvfalso running accounts, 
and by decrees founded on such papers and 
bolstered by false oaths. I t is against actions 
founded on these classes of documents tha t tho 
whole country cries out.”

A nd now again, in rep ly  to  a call 
from tho M adras G o v e rn m en t fo r a 
repo rt on a p ro jec t of law  for re g is tra ­
tion , th*' S udder C ou rt a t  th a t  i ’resi- 
deucy said—

“ All who have had an opportunity of 
judging, m ust have become painfully aware of 
the existence of the evils referred to. 
Claims are taken up for investigation a t a 
time remote from tho date of occurrence 
attributed to them, and the Courts depend, for 
proof or disproof thereof, upon documents and 
witnesses produced by the parties w ithout 
effective precaution against such evidenco being 
utterly false.”

I t  was to  p ro tec t th e  people of Ind ia  
from  the  effects of such frauds as w ere 
re ferred  to  in  th o  com m unications 
w hich he had  read, th a t  th is  Bill had 
been  p rep ared , an d  although  he did 
n o t p re sen t i t  as a perfec t m easure, or 
ono 011 w hich opinion m igh t no t be 
m oro or less divided, lie d id  consider 
th a t  i t  conta ined  th e  fo unda tion  of 
w ha t th e  R egistration  L aw  should be, 
and  he w as sangu ine th a t  i f  th is 
C ouncil w ould allow i t  to  go fo r th  to 
th e  co u n try , they  Would receive such 
suggestions and  such  opin ions as 
would enable them  to  pass a law, 
which, for beneficial re su lts , would 
s tan d  a com parison w ith  any  th a t  hud 
y e t passed th o  C ouncil.

The Bill proceoddll on th e  principle 
o f  com pulsory re g is tra tio n , th a t  is, 
i t  proposed to  enact th a t  no un reg is­
te red  tran sfe r of p roperty  nhould here­
a f te r  be held to be valid. Tliia p rin ­
ciple was adm itted  by the learned 
Mr. Forbes

Ju d g e  opposite in to  his B ill, as far as 
regards transfers  of moveable property  ; 
it had been in troduced  in  th e  Punjab 
and  in to  O u d h ; and lie believed the 
H onorable G entlem an 011 h is left (Sir 
H urtle P rere) would bear him ou t in •’ 
saying th a t i t  was successfully  in tro * ; 
dneed  in Scinde during  th e  tim e of his, 
adm in istra tion  of th a t coun try . '

A s th e  Bill was now draw n, i t  w o u ld ; 
only affect transfers  of m oveable pro­
perty of the  value of fifty R upees a m i, 
upw ards. Should th e  Bill become la w , 
and be found  to  w ork beneficially, its 
provisions could hereafte r bo m ade ge­
neral; or if  fifty R upees be considered 
too small a sum  on tho firs t in troduc­
tion  of tho  L a w ,  i t  could  bo e n la r g e d  
in  Com m ittee, if th e  B ill should  even■ 
reach th a t  stage.

H e  would only fu r th e r  add th a t  the 
B ill w as no t in tended  to  app ly  to  th * 1 
lim its o f H e r M aies tv ’3 Supreme 
C ourts.

Tho Hill was read  a first tim e.

J O IN T  STO C K  BANKING COM PANIES - 
L IM IT E D .

O n the O rder o f  the  D ay be ing  r en d , 
for th e  th ird  read ing  o f th e  Bill 
“  to  enablo J o in t  Stock Banking 
Companies to be form ed on th e  prin* 
ciple of L im ited  L iab ility — ”

M r . S C O N C E  moved th a t theB iH  
be re-com m itted to a  Com m ittee of the 
w hole Council, for th e  purpose o f mov­
ing two am endm ents th e re in . The firs* 
w as m erely of a clerical character* 
nam ely tho substitu tion  o f th e lig u re  “ I 
for the figure “ I I ” iu tho 1st line 
Section I. The o ther was the insertion 
o f the  w ords “ fifty R upees”  in tin* 
b lank a t  tho 25th lino o f Section iH i 
w hich ho w ould propose as th e  amoui'* 
o f penalty  to be p rescribed  for non* 
com pliance w ith  th e  provisions o f ^  
Section, th e  am oun t iu th e  English 
A c t being fivo pounds.

A greed  to.
T ho proposed am endm ents wt'f® 

agreed to  in C om m ittee ; an d  th® 
Council having resum ed  its  sitting  
tho Bill w as reported.

M r, S C O N C K  th en  moved, und<‘j 
thob7 t.h  S tand ing  O rder, th a t  the Bif* 
be read a th ird  tim e and  passed.
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The Motion was carried, and the. 
Bill read a third time.

ARTICLES OF W Alt (NATIVE AHMY).

in Council, in M'der that it might be 
transmitted to the Governor-Geueial 
for his assent.

A greed to.

Mk . H A R IN G T O N  moved tha t 
the Council resolve itself into a 
Committee on the  Bill “  to amend A ct 
X IX  of 1847 (Articles o f W ar for 
the Native A rm y /’ ; and tha t the 
Committee bo instructed to  consider 
the Hill in  the amended form in which 
the Select Committee had recommended 
it to be passed.

Agreed to.
The Bill passed through Committee 

without amendment, and the  Council 
having resumed i ts  sitting, was re ­
ported.

M k. H A R IN G T O N  then moved 
that the  Bill bo read a th ird  tim e and 
passed

The Motion was carried, and the 
Bill read a third time.

Mr . L eG E Y T  moved th a t the 
Select Committee on the Bill “ to amend 
the Articles of W ar f >r the Native 
Army, relating to  the forfeiture of 
pay and service in certain cuses” be 
discharged.

Agreed to.
T jlk  V IC E -P R E S ID E N T  moved 

that the Select Committees on the  Bill 
“ to extend th e  provisions of the 101st 
Article of W ar for the N ative Arm y,” 
and on the Bill “  to  amend A ct X I X  
of 1847 (A rticles of W ar for the 
government of tlio N ative Officers and i  

Soldiers in the M ilitary Service of tho 
E ast India Com pany),” be discharged. 

Agreed to.
Mu. JLV IU N G TON  moved th a t £ir 

llartle  Frore be requested to  take the 
Bill am end A ct X IX  of 1817 
(Articles of W ar for the N ativcA rm y)” 
to  the P resident in Council, in order 
tha t i t  m ight bo transm itted  to  the 
Governor-General for his assent.

Agreed to.

JOINT STOCK BANKING CO M PANIES  
LIM ITED .

M u. S C O N C E  moved that S ir Bur- 
t\e F rere  be requested to take the 
Bill “ to  enable .Joint Stock Banking 
Companies to bo formed on the principle 
of Limited Liability" to the President

NABOB OF THE CARNATIC.

T iie  V IC E -P R E S ID E N T  said, he 
moved on Sa urday last, for the 
appointm ent of a Select Committee to 
prepare a statem ent of the circum ­
stances under which Act X V I of 1859 
was passed. The Committee had no t 
yet drawn up  their statem ent on th is 
m atter, and he now begged to move 
th a t Sir Charles Jackson be added to 
the Select Committee.

Agreed to.
T h e  V IC E -P R E S ID E N T  then  

moved th a t the Committee be instruct­
ed to report generally on the m atter, 
and to  send in their Report, when 
ready, to  the Clerk of th e  Council, in 
order th a t i t  m ight be printed and 
circulated.

Agreed to
T u b  V IC E -P R E S ID E N T  alaogavo 

notice of his intention, "n Saturday 
next, to  move a Resolution on the sub­
ject of A ct X V I of 1859, atrl of th e  
Judgm ents of tho learned Judges of 

I the Supreme C ourt a t M adras in the 
case of Gunshatn Doss.

OATIIS AND AFFIRMATIONS.

Mn. Ij e G EY T  moved th a t two 
communications, recoivedby him  from 
the Government of Bombay, on th e  
subject of Oaths and Affirmations in  
Judicial Proceedings, be laid upon 
tho tab le and printed. l i e  said, there 
was no Bill on tho subject now before 

* th is Council, and these papers were in  
answer to questions which had been 
sent to  th e  several local G overnm ents, 
in connection with tho Bill introduced 
by the H onorable Member for Madras, 
which had since been w ithdrawn. Tht 
papers contained a great deal of in 
formation on the subject, and i t  was 
for tho  consideration of th e  Council 
whether it  would be necessary or ad 
visable to  p rin t them , so th a t  on 
fu ture occasion th e  opinions of th 
authorities in  tho W estern  Presideno 
m ight be available.
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AIe . W ILSO N  suggested whether 
it-would not be preferable to allow the 
manuscripts themselves being placed 
upon the records of the  Council. This 
was th e  practice in England, and 
would obviate the expense of printing 
the papers until they were actually 
required.

M r . L e G E T T  adopted the sugges­
tion, and an amended Motion to  tho 
above effect was then  made and 
agree I to.

The Council adjourned.

Saturday, February 1 8 , 1 8 6 0 .

PRESENT :

The Hon’fcle tho Chief Justice, Vice-President. 
in tho Chair.

Hon. Lient.-Geul. Sir 
James Ontram,

Hon. Sir H. B. E. Frere, 
Right Hon. J. Wilson, 
P . W. LeGeyt, Esq.,
H. B. Harington, Esq.,

II. Forbes, Esq.,
Hon. Sir C. R. M.

Jackson,
and

A. Sconce, Esq.,

CATTLE TRESPASS.

T he  V IC E -P R E S ID E N T  read a 
message, inform ing the Lopislative 
Council th a t the Governor-General 
had assented to  ih e  Jiill ‘‘ to  amend 
A c t I I I  of 1857 (relating to  trespasses 
by C attle ).”

CRIM INAL PROCEDURE.

T im  C L E R K  reported to  the Coun­
cil th a t he had received a communi­
cation from th e  Home D epartm ent, 
forwarding a Despatch from the Se­
cretary of S tate for India, on Section 
238 of th e  Bill “ for simplifying the 
procedure of tho C ourts of Criminal 
Ju d ica tu re  no t established by Hoyiil 
C harter” (as settled in Committee of 
whole Council) regarding trial by Ju ry .

Mrs. I IA lilN G T O N  moved th a t 
the above communication I e printed.

Agreed to.

INDIAN PENAL CODE.

S i r  B A IIN ES PE A C O C K  present­
ed the Report of the Select Committee 
on “ The Indian Peual Code."

INDIAN FINANCES.

Mr. WILSON rose and said,

M r . P r e s i d e n t ,—  Sir, I  feel that 
the ground over which it will be my 
duty to travel before I sit down will 
bo so extensive, that the fear of tax- 
in^ your patience and my own powers 
will deter me from making any 
lengthened introductory remarks 
which may add to that danger. Yet, 
Sir, I cannot but feel sensible that I 
owe some explanation, if  not indeed; 
apology, for the position in which I 
now find m yself. A year ago no­
thing could have appeared more be­
yond the range o f  probability than 
that I should now be addressing 
the Legislative Council of India, so 
much so, that sinco that time I have ■ 
undergone two elections to the Im* 
perial Parliament: it was not till, 
near the close o f  the last Session, 
when, as a Member of the Govern­
ment, it was proposed to me to un­
dertake the honorable but a r d u o u s !  
and responsible— perhaps the mor«: 
so honorable because so arduous-" 1 
duties which I  have now to dis­
charge. Sir, if for a moment I  felt 
some reluctance in occupying so re­
sponsible an office, I trust I  may saY 
it was from no consideration of a self­
ish or personal kind; I cannot deny 
that it was not without the greatest 
regret that I voluntarily r e n o u n c e  
od a career, for a time at least, 
may be for ever, in tho greatest re-) 
presentative assembly in the w o r ld ,  
to enter upon a sphere of publi° 
duty altogether new ; but these ar9' 
considerations which, however natu­
ral, ought n o t to  docide the course 
any one  w ho h a s  embraced the ser­
vice o f  th e  S ta te . No, Sir, i f   ̂
hesitated, i t  w as fro m  a doubt in  iO-f 
own k n o w led g e  an d  capacity to cop®; 
with th e  gigantic dilliculties w h i^
I was called upon to encounter"'" 
difficulties w h ic h  in a great measu1'8 
had arisen from circumstance* 
which no one could control, au ;




