15  Matters under Rule 377

(lv) Demand for acceptance of
recommendation of Mandal
Commission on Backward
Classes and Inclusion of cer-
taln castes/tribes in the list of
Scheduled Castes and Sched-
uled Tribes

PROF. NARAIN CHAND PARASHAR
(Hamirpur): The Union Government has
done a lot for the amalioration of Weaker
Sections of the society notably Scheduled
Castes/Tribes and Minorities and has
launched many programmes for the benefit
of those living below the poverty line. How-
ever, there are some areas where the Gov-
ernment has still to take a major initiative.
The report of the Mandal Commission on
Backward Classes, is still pending with the
Governmant for acceptance and implemen-
tationofthe major recommendations. Though
the Commission had submitted its report in
early 80s, yet the Government is still to take
a decision in this regard. The High Power
Panel on Scheduled Castes, Scheduled
Tribes, Minorities and other weaker sections
headed by Dr. Gopal Singh set up by Gov-
ernment of India in 1980 had also made
important recommendations.

In view of the deep resentment and
frustration among the other Backward
Classes, which constitute a substantial sec-
tion of population in the country, | request the
Union Government to accept the Report and
implement at least its major recommenda-
tions.

The Government should also take an
early decision for the inclusion of certain
Castes and Tribes like the Gujjars, Lobanas,
Jheevars, Tarkhans and Gaddis of Hima-
chal Pradesh and Tamangs of West Bengal
and Sikkim in the List of Scheduled Tribes/
Castes for which these sections have been
pressing for a long time.

An early decision by the Union Govemn-
ment on the Mandal Commission Report for
other Backward Classes and the inclusion of
left out Tribes/Castes in the List of Sched-
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uled Tribes and Castes, will generate new
hope and confidence among these weaker
sections of society.

THE MINISTER OF STATE IN THE
MINISTRY OF PARLIAMENTARY AFFAIRS
AND MINISTER OF STATE IN THE DE-
PARTMENTOF CHEMICALS AND PETRO-
CHEMICALS IN THE MINISTRY OF IN-
DUSTRY (SHRI P. NAMGYAL): Sir, we
would like to postpone ltem No. 7 and take
up ltem No. 8 in place of Item No. 7 in view
of our having to finish many items of impor-
tant Government business.

MR. SPEAKER: [f the House so de-
sires, it is okay.

SEVERAL HON. MEMBERS: Yes.

MR. SPEAKER: So, we skip tem No. 7
and go to ltem No. 8.

11.27 hrs.

HIGH COURT AND SUPREME COURT
JUDGES (CONDITIONS OF SERVICE)
AMENDMENT BILL—CONTD.

[English]

MR. SPEAKER: The House will now
take up further consideration of the High
Court and Supreme Court Judges (Condi-
tions of Service) Amendment Bill moved by
Shri B. Shankaranand, on the 28th July,
1989.

Shri Aziz Qureshi — not present.

Shri Y.S. Mahajan.

SHRI Y.S. MAHAJAN (Jalgaon): Mr.
Speaker, Sir, | rise to support the High Court
and Supreme Court Judges (Conditions of
Service) Amendment Bill. In financial terms,
the Bill is not important. lts’ object is to
rationalise some fringe benefits such as to
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raise the caroling of carry forward leave, to
raise the leave allowance of Judges and to
fix the minimum family pension at Rs. 375/-
per month to the families of High Court
Judges who have not held a pensionabie
post prior to their appointment as such and
who retire within less than seven years of
service.

The Judiciary is the third pillar of the
realm and the importance of its function
cannot be exaggerated. Thousands of
learned persons with a judicious bent of
mind have contributed to the building up of
the system of legal dispensation in the coun-
try and many of our Judges have distin-
guished themselves as Jurists in the world.
The system has grown up gradually over the
last 150 years. But never was it in such a
dangerous position as it is today. Itis likely to
collapse soon unless steps are taken imme-
diately to strengthen and revitalise it. The
dispensation of justice has become almost
impossible because delay is endemic in our
system. Justice delayed is justice denied is
a truism which is neglected by us com-
pletely. The number of cases pending in the
High Courts and Supreme Courts is
enormous. In the Supreme Court alone,
2,04,000 cases are pending and the number
of such cases pending in the High Courts is
more than 1.6 million apart from the 10
million cases pending in the lower Courts.
This was the situation as on 31st March,
1989. Inthe Supreme Court and High Courts,
cases remain pending for 15 to 20 years.
This means that if the case is filed in one
generation, the verdict is given in the next
generation. The reason for this serious situ-
ation is the inadequacy in the number of
Judges. The previous Law Commission had
recommended an increase in the number of
Judges in the Supreme Court and High
Courts. But steps have not yet been taken to
fillthe vacancies. Therefore, steps should be
taken immediately to increase the strength
of Judges. There is no dearth of talented and
able advocates in our country. If necessary,
theirsalary and emoluments should be raised
sutficiently to attract able and efficient people
from the profession. The Government should
also deal with inefficiency at the low levels
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which is mainly due to the fact that law
degrees like other degrees can be obtained
easily by dubious means. The Minister should
consider or explore the possibility of holding
a Central examination for those who are
aspirants for jobs in the judicial services.
Legal procedures should also be stream-
lined to provide justice expeditiously. | do not
wish to underestimate the significance of
procedure. Every student of law or pracititio-
ner wil! admit the truth of Henry Mane's
statement that justice is secreted in the inter-
stices of procedure. Sir, in our country, there
is no denying the fact that procedural law is
abused to defeat the ends of justice through
inter minable arguments, frequent adjourn-
ments and excassive liberal attitude towards
grant to leave to appeal. Government is the
trustee of the national interest and Govern-
ment is the biggest litigant in the High Courts
and the Supreme Count. Therefore, apart
from the interest of the peoqle, the Govern-
ment itself is interested in seeing that justice
is dispensed expeditiously.

Inthis matter, | would like to recommend
strengthening Lok Adalat system. | myself
attended many Lok Adalat sittings in my
districts. Many contentious cases can be
decided immediately, when both the parties
are present and those cases are examined
by the people who are not judges, who are
not professional lawyers.

Then, | would like to bring to your notice
the question of appointing women as judges.
We have been giving certain percentage of
reservations forwomeninthe lower levels, in
the Taluk Panchayat, district panchayat. But
the number of women judges in the High
Courts and the Supreme Court is very low. |
hope, the hon. Minister will consider the
possibility of raising the number of women
judges in all the courts.

And then, there is one thing; it is a small
yet very important. When judges are trans-
ferred at the district level, they go about
looking for houses. Considering the housing
situation, it is very difficult to get proper
quarters. Therefore, | recommend that hous-
ing for judges should be improved so that
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transfer does not cause any inconvenience
or have any advearse effects on the judges.

With these few recommendations and
suggestions, | recommend the acceptance
of the Bill.

[ Translation)

SHRI VIRDHI CHANDER JAIN
(Barmer): Mr. Speaker, Sir, I rise to support
the High Court and Supreme Court Judges
(Conditions of Service) Amendment Bill,
1989. The benefit of family pension and
other alliad benefits should be extended to
them. Beside, this, | fully agree with the
provision of raising the ceiling of carty for-
ward leave of the judges. | have found that
the justice is becoming costlier specially
now-a-days. The people who want to file
writ-petition for the protection of their rights
cannot do so without paying at least Rs.
5000 to the advocate. Therelore, if injustice
has been done to some particular class, and
ifthey belongto class Il and if they want to file
a writ-petition for the protection of their rights,
they will have to face the problem of payment
of fees to the advocate to have justice from
the court. Even in High courts and the su-
preme court, cases are not listed for hearing
and cases are kept pending for 10 to 15
years. When the cases do not come up for
hearing for such a long period, you can
easily imagine how the people can get early
justice. Evenif acase has been settled atthe
lowar courts and if an appeal is filed in the
higher count, its takes years to decide. The
system of judiciary which we have adopted
here has been inherited from the Britishers.
Oncewe had introduced the system of ‘Nyaya
Panchayats’ in the rural areas of Rajasthan
and that system had proved very benaficial
forthe people. Only minor cases were settled
by these Panchayats and ‘Nyaya Pan-
chayats' were authorised to give their judge-
ments only in civil suits. That system proved
beneficial for the people. If that very system
is introduced here, it may help the people to
agreat extent to decide their minor disputes.
What | want is that service we have decided
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to go in for the Panchayati Raj System and
we are going to amend the constitution to
achieve that end, alongwith one more
constitutional amendment in respect of the
municipal bodies, we should take a decision
about the establishment of Nyaya Pan-
chayats at the national level, so that all the
cases of minor disputes may be got settled at
the village level itself by the Nyaya Pan-
chayats. it will be a great relief for the villag-
ers.

Similary, there is the point of Lok
Adalats. In our Rajasthan, judges of the High
courthad taken specialinterestin Lok Adalats
and these Adalats had given very good
decisions and the number of cases decided
by them hadincreased considerabty but now
| find that in fact, these Lok Adalats are not
functioning properly. Though we have en-
acted a law to make Lok Adalats an effective
instrument, these Lok Adalats have notbeen
functioning properly. We should also think
about the enactment of a law so that the Lok
Adalats may function effectively and take
decisions. But as at present, our advocates
are trying to make the experiment of Lok
Adalats a failure because if the cases are
settled by the Lok Adalats, advocates will be
deprived of their fees which will be prejudi-
cial to their professional interests. That is
why these people do not want Lok Adalats to
be a success. In this connection, we need to
keep a watch on them and take all possible
remedial measuraes to check the move of the
advocates and pleaders. If somebody tries .
to make these Lok Adalats a failure, action
should be taken against such person.

At present, High courts and Supreme
Court are short of judges. Number of pend-
ing cases in the Supreme Court is about 2
lakhs. However, there is agreater number of
pending cases in the High courts. | have
been the Member of Lok Sabha for the last
ten years. | find that number of pending
cases has never declined, instead it has
incraased. | have never heard from any Law
Minister that number of pending cases had
ever declined. Hence, offective steps should
be taken in this connection also. Till now, we
have not taken any effective steps in this



21 High Court & Suprome SRAVANA 23, 1911 (SAKA)

Cournt Judges

regard so as to reduce the number of pend-
ing cases.

We have also enacted a law for the
provision of free legal aid to the poor. The
Centrai Government extended its assistance
to the State Government forthat purpose but
it did not reach the poor. Even today, the
services of an advocate at the Government
expense, are not made available to the poor,
though there are advocates on the panel of
the Govemment. In fact, on the Government
panel, there are such lawyers, who are of a
very low calibre and have not been a suc-
cessful legal practitioner. Hence, they can
neither protect the interests of the poor nor
that of the Government. In such situation
other lawyers have to be engaged to protect
their rights. What | mean to say is that the
appointment of Lawyers, Public Prosecu-
tors, additional public prosecutors for the
Govemment panel should be made essen-
tially on merit basis which was not hitherto
being done. Present incumbents are not
capable of defending the interests of the
accused. In fact, as per the present trend,
appointments to the post of public prosecu-
tor are being made on political considera-
tions and consequently fail to protect the
interest ofthe Government. As aresult thereof
Government loses the cases. Therefore,
capable persons with at least ten year expe-
rlence as legal practitioner should be ap-
pointed as public prosecutors, additional
prosecutors, Government panel of lawyers
and revenue lawyers so that they could
plead the cases properly.

Woe should strive for cheapjustice, proper
provision for giving justice to the people in
the rural areas and final settlement of the
pending cases at the earliest.

At present a lot of difficulties come up in
the way of appointing the judges to the
Supreme court and High courts and they are
more in respect of the appointment of the
Chief Justice. The system of transter of the
chief justices has been.a great success. In
fact, chief justices in Rajasthan High Court
were not able to handle the administratives-
ide of the High Court as desired by them and
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twas causing a serious setbacktothe entire
judiciary. As per the existing system, chief
justice is appointed from some other state
and it has a good effect and it has also
enhanced the prestige of the judiciary. Now
there is no scope of any partialty. Thus, the
Government has taken a very commendable
step in this regard. What ever efforts may by
made by some particular individualto change
the presant system, the Government should
not change it. They should continue the
present systam with no change in it under
any circumstances.

With these words, | support the Bill.
[English}

SHRI HAROOBHAI MEHTA (Ahme-
dabad): Sir, the Bill brought by the Law
Minister shows with what esteem and re-
spect the Government and the Parliament
treats the judges. | am, however, not quite
sure whether so much expenditure need to
lavishly made on the conditions of service of
the Supreme Court judges and High Court
judges. We should recall Mahatma Gandhi's
words, how the highly placed officers, judges
and ministers should be paid and should not
be paid. In my respectful submission, the
payment of salary and allowances at a rate
equal to number of times of the average per-
capita income will not be quite justified espe-
cially when the approach of the judiciary is
not quite kind to the Bills passed by Parlia-
ment, legislations passed by Parliament and
their implementation.

Sometimeswe have seentheinstances
when in order to redeem the promise given
to the electorate, Assembly or Parliament
passes a Bill and enacts it. And if somebody
for his own individual interest challenges it;
courts very liberally give stay and the Act
remains unimplemented for five or seven or
more years. So, itis temporarily voidened on
account of stay granted by court. So the
Parliament's determination to fulfil the sov-
ereign will of the people reflected by it re-
mains under abeyance for several years.

Similarly, on many points, prograssive
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legislations are stayed even development
projects come to be stayed, many important
development works suffer delay on account
of court's stays. We feel sometimes that
interest of the people and the spirit of the
Constitution is often over-looked by many of
the judges.

What is worse is, even revenue collec-
tion by the Central Government suffers on
account of stay granted. More than Rs. 2,000
crores of Central Excise dues are bogged
down on account of court’s stay orders. Even
when Parliament has enacted a Bill to ex-
clude the jurisdiction of High Court and the
Supreme Courts jurisdiction under Article 32
and set up atribunalfor excise and customs,
courts often go into it and grant stay. The
result is, vested interests get benefited on
account of court’s processes. On the other
hand, as my hon. good friend Shri Jain
pointed out, a number of litigations are pend-
ing in the courts. So much so, even if no new
petition is filed in the Supreme Court of high
courts, it would take more than five decades
to dispose of the present pending cases on
the assumption that no fresh of application is
filed in the Supreme Court and the high
courts. Sir, Justice delayed is justice denied.
People are fast losing faith in such institu-
tions. Something has to be done. Even re-
spected and eminent judges like the retired
Judge Mr. D.A. Desai is on record to have
stated thatjudicial system is collapsing inour
country. | would eamestly urge the Law
Minister, the Parliament and the Govern-
ment to go into the question of pending
cases and see how justice can be admini-
stered without any avoidable delay. One of
the reasons why delays are continuing is
misuse of public interest litigation. In orderto
save somebody’s personal interest, public
interest litigations are initiated and they take
time of the court. And what is shocking is that
people say that those who can afford can get
easy access to Supreme Court and get the
matter heard.

Look at what happened in the Reliance
case. Somebody is arrested in Bombay for
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criminal conspiracy read with IPC 302. One
investigating agency of the Maharashtra
Govermment decided to hand it over to the
CBI. And immediately a third party goes to
the Supreme Court and promptly gets the
stay. The result is that, because of unprece-
dented stay given by the Supreme Court,
neither the CBI nor the Bombay State Police
agency could investigate and such a crime
remains uninvestigated on account of the
Supremae Court’s stay. Common people think
that weal their the person in India, easier for
him to approach the court and get stay
orders. This does notreally increase the faith
of the people in the judicial institutions.

Similarly Parliament amendments.
Daspite Parliament’s unequivocal and cate-
gorical amendment made in Article 368, the
Supreme Court went into the content of the
Constitution amendment, in the case of
Keshwanand Bharthi. This is the only demo-
cratic country, perhaps, if | am not mistaken,
where amendments made in the Constitu-
tion by the amending body, that is, the Par-
liament, under Article 368 is subject to scru-
tiny or examination by the courts on the
contents and not on mere procedure. | can
understand an amendment being thrown out
on the ground that the 2/3 majority or the
requisite majority was not there or certain
procedures were not gone through. But on
the content, saying thatthe basic structure is
violated, if they say something, it is not
understandable. And what is the basic struc-
ture? It is what the Supreme Court says like
the Chancellor’s foot!

| think it is time for the Parliament to
assert itself against the High Court or the
Supreme Court’s intervention in the matter
of Parliament’'s power of amending the
Constitution. The power of the Parliament to
amend the Constitution is not negotiable.
With all respect to such institutions as the
Supreme Court, the High Court or the C &
AG, we must point out that the Parliament
has the final disciplinary jurisdiction over the
Supreme Court, the High Court and the C &
AG. Therefore there is nothing wrong if the
Parliament goes into the matter as to how
these institutions discharge their duties.
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Sometimes even scant raspect is shown
1o the Parliament as such by some judges.
One of the Supreme Court judges—ior the
sake of respect | shall not name him—said in
October 1988—it is reported in the Patriot of
the 25th October, 1988—thatthe Parliament
has made a mockery of its own statutory
provisions by not imposing restriction on the
monay that may be spent by political parties
during elections. Out of respect to the judici-
ary and in keeping with the tradition of defer-
ence to the judiciary. | did not pursue the
matter under the of law parliamentary privi-
leges. But | don't think Parliament can take
these things lying down if a judge says that
the Parliament has made a mockery of its
statutory powers. | wish to emphasize that
there should be a comity of jurisdiction. Just
as the Parliament shows respect to the judi-
ciary and other constitutional institutions, sc
also Parliamant deserves to be treated with
respect and with consideration by the judici-
ary. lcnly appealthrough you at this juncture
that the judiciary should cultivate a culture
where in the Parliament is respected as the
highest institution representing the sover-
eign will of the people.

Of course, the Law Minister has consid-
ered it fit to bring this Bill before the House for
consideration. | shall not object to it. These
are the observations which | wanted to make
at this juncture.

With these words, | conclude my sub-
mission.

[ Translation)

DR. G.S. RAJHANS (Jhanjharpur): Mr.
Speaker, Sir, | would like to make two-three
submissions only. Ithink the main provisions
of the Bill relate to raising of the ceiling of
carry forward earned leave and liberalisation
of benefit of family pension in respect of
judges. l am of the opinion that the judges of
High Courts and Supreme Court should be
given adequate salaries and allowances so
that they may perform their duties without
any fear or favour. The fourth pay commis-
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sion has sufficiently increased the pay and
aliowances of the bureaucrats and the sal-
ary and allowances of the judges of High
Courts and Supreme Court has also been
increased by the Act of the Parliament.
Howaever today the salary and aliowances of
the executives particularly those of senior
Executives in tha Private Sector are so high
that the judges of the High Courts and Su-
preme Counrt stand no where in comparison
with them. Judges should be given a hand-
some salary so that an eminent advocate
who does not want to become a judge may
have some attraction or incentive to become
a judge. Several posts of judges in High
Courts are lying vacant which could not be
filled up despite the repeated assurances
given by the Government because promi-
nant advocates who earn a lot in their profes-
sion, do not want to be appointed as judges.
Same is the case with the executives of the
Private sector who do not want to give up
their handsome salary and allowances to
join the public sector. This factor has to be
looked into. A renownaed advocate does not
want to become judge as a result of which
many posts of judges remain vacant in High
Courts. Due to these vacant posts, a large
number of cases remain pending and people
are unable to understand as to how this
backlog would be cleared. Therefore, | would
like to request the Government to make the
salary and perks of judges so attractive that
eminent lawyers may also be attracted to
this side. Besides this, | wouid also liketo say
that similarly, an upward revision should
also be made in the salary and perks of
judges working at the lower level. One more
important point | would like make is that
nowadays District judges and judges of
similar rank feel obsessed for one reason or
the other. | have observed that even a hard-
enad criminal is released on bail particularly
in Bihar. In this regard | have talked to
several judges also and they are of the
opinion that generally people are afraid of
appearing as witnass in the court and sec-
ondly—Judges have not been provided
adequate security by the Government. There
is no guarantee that if a dreaded Criminal
escapes from the jail, he will notkill or kidnap
the judge of his family members.
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Hence it is a very serious matter 0 which
Government shouid pay attantion. The judges
at the lower level are panicky of criminals
and ot of that fear, they reloase them on
bail. What | mean to say is that judges shouid
get adequate securty cover so that they may
take their decisions impanially and fear-
lessly. A provision shouid also made in the
conditions of service in respect of High Court
and Supreme Court judges that they will be
provided adequate securlty not only while m
seivice but also after their retirement so that
they can perform their duty without any fear
or favour,

| would also like to support the point
raised by my friend Shri Mahajan that at
presont there are a few lady judges in the
High Courts and Supreme Court and their
number should be increased. | have dis-
cussed the point at various ievels as to how
cheap and quick justice can he provided to
the people but | could not come to any
conclusion. Though Lok Adalats have been
sot up in diffarent pars of the country but
they are also functioning on the same lines.
Hence the Govemment should find out a
way 1o provide cheap and quick justice to the
people. Now-a-days a common man hesi-
tates to go to court because of his conviction
that only that only a rich person who can
engage an eminent lawyerto plead his case,
can get justice from the court. Ours s a
Woeliare State. Hence it is our duty to stop
injustice to the poor and provide them cheap
justice. | want that we should utilize the
sarvices of retired judges also for this pur-

pose.
12.00 hrs.

One more submission | would like to
make is that like freedom fighters, family
members of the judges of High Courts and
Supreme Court should alsoget same amount
of family pension as they were getting after
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the retirement because the services of the
judges are afao essential and of great utility

for the society.

As has boen said just now by Shri Jain
that Government is going to bring sbout a
drastic change in the set up ot Panchayats
and Nagarpalikas, there is a siight difference
in the designation of Sarpanch in Bthar and
in rest of the country. In Bihar, the samanch
imconsidered to be aman wha lcoks afier the
kadicial side of it whereas in other parts of the
country Sarpanch s the head of the Pan
chayat. The Panchayat shouid be encour-
aged 1o settle the maximum number of local
disputes at its own level. When a case is
decided at the Panchayat levei, no one gives
faise evidence bacause ha knows it that he
has to kve in the very society. In this way the
poor wilkk pet justice al the Fanchayat level
and they will not have 0 go to any courl.

Mr. Deputy Speaker, Sir, in the end |
would like to say thatthe Government should
pay special attention 10 ensure a dignified lte
for the judges of the Supreme Court. High
Courts and the lower courts.

SHRI K.D. SULTANPURI (Simila): Mr.
Deputy Speaker, Sir, | rise 10 suppon the
High Court and Supreme Court Judges
(Conditions of Service) Amendment Bl
moved by Shri Shankaranand in the House
on 28th July. | feel that the measuros taken
by the Govemment to up hold the dignity of
Judges are highly commendable and | wouid
ke to congratulate the Government for this.
A large number of cases are pending in the
High Courts, the Supreme Court and the
lower courts in the country. The pace of
disposal is very slow. People who are fight-
ing against injustice have become so hard
up that they are finding it difficuit to pay the
fees of their advocates and purchase coun
fee stamps. Nobody can wait long for justice.
Here, | would like to point out that though the
Govermnment has enacted liberal laws with a
view to do justice to the poor people, yet the
procedure adopted by the Government to
provide legal aid to the poor is a very lengthy
one. kis in no way helpful to them. There are
a larpe number of people who cannot pay full
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fees and they live at the mercy of God. They
have no maney and they cannot go to courts
to ge! justice. The Government has taken a
number of good measures such as appoint-
ing Judges from amongst the Scheduled
Castes and Scheduled Tribes in Assam,
Andhra Pradesh and Tamil Nadu. While |
congratulate the Government forthis, wouid

aiso Kke to requestthem to provide adequate -

reservation of saats for the peaple belonging
to Scheduled Castes and Scheduled Tribes
who are eligible for the post of Judges in the
High Courts and the Supreme Court as it is
done in respect of Parliament and State
Legislatures etc.

| would like to request tha hon. Minister
of Law to recruit one such eligible person in
each High Court and Supreme Court also
from amongst the Scheduled Castes and
Scheduled Tribes.

Mr. Deputy Speaker, Sir, through you, |
would like to convey thanks to the hon.
Minister fcr the measures taken by the
Government for the women. Our hon. friend
Shri Mahajan also made a mention of this
thing in his speech. | would Rke to make a
fervent appeal here that women shouid also
be given coptimum representation in the
appointiment of Judges to the High Courts
and the Supreme Court. There are also
eligible persan in the backward communities
and minaritias who are amply qualified to
become Judgss. | feel that they should be
appointed as Judges. | know the manner in
which interviews are baing held by the Public
Service Commissions. People possessing
higher qualifications are not selected. They
do not get employrnent. Then what these
people living in the villages could do who
received their education in village schools
and do not get the opportunity of education
in a Central School. They are not able to
receive good education. But the method of
doing justice in rural areas is a very good
one. | shall request the Government 1o take
note of this plus point and provide employ-
ment to ali the educated youth in the back-
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ward areas according 0 their merit and
quaiifications. While we are discussing the
provision of various faciities for Judges of
the higher counts, | must taka this opportunity
to make a submission about the ex-sarvice-
men who served the armed forces and sac-
rficed a lot in service of the nation. in a way
they are the people who do justics to the
nation and save the nation. |, therefore,
request the Govemnmaent to increase further
the existing rate of their pension while in-
creasing the amount of pension for thg
Judges, because these people lay down the
bast part of their lives tor the datence of their
country and daedicate themselves to the
service of the nation living away from their
families. Their pension should also be brought
at par with others. Sir, | knowthat this subject
mattar does not come under your jurisdiction
but | would like to call upon the hon. Minister
of Finance to take immediate steps in this
regard. The ex-servicemen should be given
maximum facilities. | am grateful to you for
providing me an opportunity to speak. The
hon. Member who are eminent advocates
will plead the case of advocates here, but |
shall deal with problems of the villages only.
| would like to ask you to give adequate
raprasentation to Scheduled Castes, Sched-
ulad Tribes, women, physically handicapped
persons and the people belonging to minori-
hies in the appointment of Judges. It is a gnod
thing that the Judges are being granted
pensionary benefits and varous other tachli-
ties. At the sama time, there should be time
bound programme for expeditions disposal
of cases. in case there are 15 cases with &
Judge, he goes on giving dates after dates
and the cases linger on for 210 4 years. Even
murder cases take 10 longyearstoreachthe
stage of juagement. | know that Shrimati
Indira Gandhiwas assassinated and ajudge-
ment in her case took almost 4 years. |,
therefore, want that the judicial process
should be expedited. It should be cheaper
and not costly. i should not help the advo-
cates grab money from people. The Govern-
ment should lay down some norms in this
regard so that a poor man could get justice.
With these words | support this Bill.
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SHRI YOGESHWAR PRASAD YO-
GESH (Chatra): Mr. Deputy Speaker, Sir, |
would like to congratulate the hon. Minister
of Law Mr. Shankaranand for instilling anew
enthusiasm in the members of Judiciary who
were having a sense of frustration. Now they
will ba able to contribute something in nation
building. Since long it was being felt that the
salaries of the judges do not commensurate
with their living standard and requirements.
The socia! life of the High Court and Su-
preme Court Judges is very limited. They
have a very limited circle to move in. They
cannot mix up with peopie freely. They can-
notinvolve people in their work. The Govern-
ment realised their problems and telt the
need of effecting basic changes in their living
conditions and took necessary steps in this
regard. The oill moved in the House regard-
ing the allowances after the enhancement of
salaries of judges with effect from 1-11-86 is
also an appropriate and justified step taken
by the hon. Minister.This Bill seeks to raise
the rate of allowances from Rs. 328 to Rs.
375 par month with effectfrom 1-11-86 which
will enable them receive ahandsome amount.
It is a commendable step. With this | would
like to draw your attention tc the appointment
of Judges in the High Courts and Supreme
Court. Irequest you to taken into account the
requirements of this trade and the Judicial
commissions. | feel that the parcentage of
advocates appoeinted on these posts should
be reduced. Because, the advocates are
unbridled because of the very nature of their
profession and they cannot work in the dis-
ciplined way like Judges. The Government
should discourage the appointment of advo-
cates against these posts and particularly
those advocates whose only aim is to earn
more and more money and who do not give
due regard to the Judiciary and where char-
acter doas not fit into the mould of Judiciary.
Such persons should not be taken for these
posts. Hence, | wouid like to cite the example
of advocates like Shri Jethamalani who took
up the cases of criminals, dreaded criminals,
traitors and terrorists. He is earning huge
sums of money from these cases. | have
given just one example only, but it is not the
case with any particular individual. The only
aim of these dubious characters is to hoard
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monsey. They have no respect for the coun-
try, justice and moral values. Hence it is very
essential to think deeply bafore appointing
such people against these posts.

Most of the public prosecutors appointed
from amongst the advocates are generally
appointed as Judges. That too when some
higher authority recommends the appoint-
mant of some person(s), merit of the particu-
larindividualis not taken into account. People
without merit are being taken against these
posts. When judges or Deputy Commission-
ers require any specific suggestion from
these advocates, it is not being made avail-
able to them. It is duty of the advocates to
give advice to the Judges and Deputy
Commissioner(s) but such persons as they
are not of that calibre cannot give them right
advice. Hence it is not being made available
to them. In certain cases people with lower
qualifications are being appointed and by
that norms prescribed forths appointment of
Judges are not being adherent. Besides,
such people are not able to discharge the
duties of a public prosecutor properly.

An hon. Member stated one thing to-
wards which would also like to draw the
attention of the hon. Minister that inter-state
transfer of judges would be good for admini-
stration of justice. | have seen judges also
falling prey to the regional biase adversely
affects the proper administration of justice.

The other important point made by our
colleage is with regard to appointment of
people belonging to Harijans and Adivasis
as judges in the High Courts and the Su-
preme Court. | fully support the point made
by him because definitely they will prove to
be a good judge as their outlook it not feudal.
As these people hail from poor stratum of
society, they are not jealous of anybody. K is
natural that a person of feudal background
will have some sort of a feeling of discrimina-
tion but a person coming from the lowest
stratum of the society is free from such
prejudices. Therefore these people could be
proved to be a good judge. Women should
also be appointed as judgses. There is no
harm in it. Though the people belonging to
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Harijan, Adivasi and otherbackwardclasses
are educationally backward, but in practice
they are very capable and they are men of
character. They should be given preference
in matter of appointment of judges because
they are practically very capable persons
and are free from any kind of prejudices.

With these words, | conclude.

SHRI RAM BHAGAT PASWAN (Ros-
era): Mr. Deputy Speakaer, Sir, | support the
High Court and Supreme Court Judges
(conditions of service) Amendment Bill moved
by Shri B. Shankaranand.

After independence, a lot of reforms
have been made in each and every Depart-
ment but judiciary is the only sector, where
no radical changes have been made so far.
Today people have a feeling of resentment
towards judiciary because there is no time-
limit to dispose of a case, as a result of which
peopla do not get proper justice. Sometimes
innocent persons are awarded punishment
whereas actual culprits escape punishment.
Many hardened criminals never come in the
grip of law. Dus to these reasons people are
losing faith in judiciary. | have great regard
for judges. Through this amending Bill their
conditions of service are being improved
and they will get their pension and other
allowances on enhanced rates. These facili-
ties should be provided to them so that they
could led a respectable life. So far as the
question of justice is concerned, people do
not get proper justice. We have seen many
such cases in which atrocities were commit-
ted on Harijans and they were deprived of
their land but even then no punishment was
giventothe accused. Same is the withcasas
buming of women for dowry. Hardly any
culpritis punished. Steps should be taken to
remove the shortcomings in our judicial
system. Besides, our judicial system is notin
the favour of poor peopls. Shri Shankar-
anand is a staunch supporter of the poor
people. We hope that necessary reforms
should be made in our judicial system to
enable the poor section of our society to go
to the Supreme Court or the High Courts to
Seek justice. Poor Harijans, Adivasis and
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farmers should be provided cheaper and
quick justice. The people bslonging to poor
section of the society do not have money to
go to the courts. That is why they have to
bearwith atrocities and injustice perpetrated
inthem. lwould like to urge upon the Minister
of Law and Justice, who is a great supporter
of poor people, to introduce reforms in our
judicial systems a poorest man could easily
go to the court to seek justice. f it is not
possibie, the powsrs vested in the High
Courts and the Supreme Court shouid be
delegated to the Gram panchayats so that
the poor people may get justice there. Our
Government has been trying its best for
development of the country and bringing
socialism here. It has been seen that stay
orders are obtained fromthe Supreme Court
or the High Courts against the acquisition of
land for digging a canal or constructing a
school building or a Harijan colony or distrib-
uting it among the poor people. Once High
Court or the Supreme Court grants stay
order in the matter, the landlord takes pos-
session of the land forcibly. Such irrational
judgements are being delivered today. If
someone wants to do anything for the wel-
fare of the society, he should not be pre-
vented from doing so through the courts of
law.

Thereis norepresentation of Harijans in
the courts today. Most of the judges belong
to the families of big landlords. That is why
they deliver judgements against poor people.
It should be ensured that the judiciary does
not come in the way of welfare measures
being taken under 20-Point Programme and

- other programmas. | would also like to sub-

mit that the Supreme Court should not de-
liver a judgement which adversely affect the
poor people who have taken loans. No writ
petition should be allowed by the Court in
this regard.

Steps should be takento fill up the posts
of judges reserved for Scheduled Castes
and Scheduled Tribes. These people are
also very capable. While delivaring judge-
ment, they will keep in mind interests of
Harijans and Tribals. We hope that reserva-
tion policy will be fully implemented in judici-
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ary aiso. Women shouid also be given reser-
vation. Judges shouid be transferred from
one state to other atleast after a period of
three years in order to make the judgements
free from the evil influence of communaiism
and caste bias and local prejudices.

The Bill, which has bean moved for
improvement in the sarvice conditions of
judges Is a weicome step. These facilities
should be given to them and along with this,
reforms should also be introduced in the
judicial system.

[English]

SHRI SYED SHAHABUDDIN (Kishan-
ganf): Mr. Deputy Speaker, Sii, the Bill
before us s a technical Bill and | see no
reason to oppose it but it gives me an oppor-
tunity to draw the attention of the Govern-
ment and of the Hon. Minister to certain
aspects of judicial administration that have
been exercising the mind of the people.

Sir, the first quastion is with regard to
the mounting arrears in the High Courts and
even in the Supreme Court. | am sure, the
Hon. Ministar is fully aware of the situation
because he has beer answering guestions
on tha subject practically in avery Session of
the House. | do hope that under the new
. dispensation that has been announced by
the hon. Chief Juslice, these arrears will go
down but | do request the hon. Minister to
take us into confidence that the Gavernment
is looking at this problem in all seriousness
and is trying to devise means in consulitation
with tho judiclary to bring the leve! of the
amoars down.

The second quastion that arises is the
question of vacandes. Mr. Deputy Speaker,
Sk, as we know the possible date of super-
annuation, the vacancies can be anticipated.
The gap betwecn a vacancy arising and
being fitted somatimes runs into years not
months and at any given time, | have a
feefing that roughiy of the order of about 15

per cont of the posts of High Court judges are -
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vacant That, Sir, is a very high percentage
and it aiso affects the question of arrgars. i
afiects the periormance of the courts. There-
fore, Sir, the Law Commission had gone into
the matter and had suggested that instead of
the present procedure that we are following,
there should be a national body, something
like & Supreme Judiciary Council, which
should deal with appointments. They should
be vested with this authority and the role of
the Govemment there—naturally the Gov-
ernment shall play a part in it, Government
shall be represented in that Coundil or
Committee—shall be basically to collect the
necassary information aboul the persons
who are to be considered and of course
about notifying their appointments.

Sir, | feel the present this procedure of
appointments is very very time consuming
and needs to be streamlinec. Sir, there is
also the question of the apoointment of Chief
Justice and the judges of the Supreme Court
when the vacancies fali. | don't see any
reason why within this present scheme of
things, half the judges of any High Court
should not be from outside the Siate and as
far as possble Chief Justice may be from
outside. Why cannct this ba go that we
comply an all India Seniority List of High
Count judges and the moment a vacancy
arises, the man highest on that list should
automatically be appointed as the Chief
Justice? it should be done without any ques-
tion. k should be automatic. Simiiarly, ¥ a
vacancy ansos in Supreme Coun, immedi-
ately the sanior most person on the common
st of seniority should be considered, of
Course, in my view keeping aside those who
have just a few months to go. That applies to
al he promotions in Govemment. in the
judiciary and in the executive that for the
highast post ¥ among the carndidates those
whe have got just a fow months or a very
smak peniod te go, they should normally be
passad over bacause they are not in a posi-
tion to make any impression on the lnstitu-
tion or leave a mark on the institution or give
& & new character or orientation. But, with
this resarvation, the senlor most persons
should be considered one by one and | think
with this procedure the vacancies at least at



§7 High Court & Supreme SRAVANA 23, 1911 (SAKA)

Court Judges
the level of Chief Justice and the judge of the

Supreme Court can be filled in without any
delay whatscever.

| would like to refer to the question of
multiple appeal which is aiso the reason for
the mounting arrears. | iooked into the ques-
tion of the number of cases before the Su-
preme Court which relate to tenant landiord
relationship particularly on the question of
house tenancy.

| was shocked to find that a very high per-
centage of the cases running into tens of
thousands of cases before Supreme Count
originate largely from an area very close 10
Delhi, within a small radius of Delhi, clogging
the entire proceedings ofthe Supreme Courti
The Law Commission had suggested that in
these mattars there should be not more than
two Jeveis of appeals and such cases need
not necessarily come before the Supreme
Court. | think some legisiation is required to
that effect.

| alsn come to the question of speciali-
sstion. This quostion has exercised the mind
of the legal experts in our country for a long
time. Lite is becoming very complax. We are
having ples of laws in our Statute Book and
every day wo are adding to them. | think we
shouid plead guilty. We are rasponsible for
this. k is imcossible for any single individual
0 be an expert on all branches of law. it is
just not done. In most advanced countries,
xiay thore I1s a system of specialisation
svon &t tho highest level. You havo got a
constiutional bench, you have got a civil
bench and you have a criminal bench. Some
such practice might be considered by the
hon. Chial Justice in trying to work out the
arangoment within the Suprame Court or
within every High Courn.

This brings me 10 the question of reor-
ganisation of the High Court system. There
are States and States. There are States
which have got a population of nearly one

(Cond. of Service) 38
Amdt B

hundred miflion, that is about ten crores and
there are States which have got a very small
population running into just a few lakhs. |
think there should be some common na-
tonal yardstick in order o make justice
accessible to every citizen, bring it within a
reasonable distance of his door step. For this
purpose, we should have a system of having
a High Count Bench for every one crore o+
two crores of population. So, let us have a
national yardstick and let us fire the numbes
of High Courts and Benches accordingly.
For this purpose, some small States and
Union Territories can be clubbed together,
as well as some States can be divided into
various regions. Now all the High Count
benches within a certain State can obviously
be under purview of one High Court. in other
cases, the High Court may be located in one
of these States or Union Territories with a
Bench each in evary one of those States or
Union Territorias which are under its jurisdic-
tion. | think a rationai approach is required
and not an an hoc approach. Otherwise k
leads 10 agitations like the agitation we are
facing in the Western Uttar Pradesh for the

‘last four or five years. it gets a political

colour. | do not understand why this subject
should have a political colour at all. there Is
a uniformly applicable national yardstick
which should satisfy every one, | think no
one would grumble. No State, no region or
no people can grumble that thay are not
having their due share or equal access to the

higher levels of judiciary.

Finally, | would ke to speak one word
about the question of reservations. | think it
is afact that many sections of our society are
not represented in the higher levels of judici-
ary even &i the district judge level. | find that
they are monopolised by the caste groups
which have naturally advanced in the field of
education and which have better tradition of
legal education. | will not plead for a system
of reservation. But surely, without eventrying
a system of reservation in the matter of
selection, due attention can be paid 1o this



39 High Count & Supreme
Court Judges

[Sh. Syed Shahabuddin]

question to see that all sections of the na-
tional community have due representation
both at the level of district judges as well as
at the level of High Court judges. When we
have got sufficient number of people coming
fromthe weaker sections at the district judge
level, they will automatically find a seat at
higher levels. Here | must caution the hon.
Minister through you Mr. Deputy Speaker
that it is becoming increasingly difficult to
find credible judges from the Bar. | am afraid
the level of legal education in the country is
fast going down. | think this needs to be
stressed. This needs to receive the highest
attention of the Government because if the
level of legal education goes down, you shall
not have judgments which will be legally
coherent. You will not have judgments which
will settle an issue. These judgments may
unsettle an issue and create more problems
thanthey decide, because of poor language,
poor expression or poor legal insight. | would
suggest that the hon. Minister should apply
his mind on how to raise the standard of legal
education so that in turn, the standard of
judiciary can be raised to appropriate levels.

Finally Sir, | come to the question of
judicial reform. This is a perennial problem.
It is like a mighty ocean. | do not know
whether to touch it or not. But | am sure that
the hon. Member who preceded me is abso-
lutely right in saying that no real judicial
reform has taken place in our country. The
essance of the reform, in my view, is decen-
tralisation to make the justice cheaper and
nearer to the people.

With this view, the various reports of the
Law Commission and various suggestions
made by various learned bodies should be
duly considered by the Government and a
break-through should be attempted.

SHRI SOMNATH RATH (Aska): Sir, i
rise to support the Bill. The judges of the High
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Courts and Supreme Court have been well-
remunerated by this Bill. The services of the
judges are required for Commissions and for
extra-judicial functions. Because of this, the
strangth of the courts remained below the
sanctioned number. The number of pending
cases have increased because of the simple
reason that more cases are filed than the
cases are actually disposed of. So, this aspect
may be Kindly looked into. What we want is
not the quantity of the judges but the quality,
judges. The judgements are very lengthy.
The time taken by the judges are long.

Because of the recent legislation of the
Government, the service conditions of the
judges have greatly improved. The amend-
ments of the rules, as stated in this Bill, have
liberalised their additional benefit. The dis-
satisfaction of men of talents and integrity to
seek judicial posts have also been reduced.

In this House when this matter was
raisad more than once, the previous Law
Minister had stated that efforts were under-
way to have Circuit Benches (without admin-
istrative setups wherethey would hearcases)
of High Courts to bring the process of justice
closer to where large sections of people
were in other parts of States.

| want to know from the Hon. Minister
this point. When the policy of the Govern-
ment is to take justice to the door-step of the
people and also to have more Circuit Courts
for different High Courts, what steps have
been taken so far in different States as to
have more Circuit Courts?

In Orissa, there is a great demand for
having apermanent bench of Circuit Court at
Berhampore in Ganjam District. This de-
mand is very genuine. It has been stated in
this House that for having Circuit Courts, the
High Courts in consultation with the Govern-
ment can have Circuit Courts. Regarding the
setting up of permanent benches, the Gov-
emment of the State in consultation with the
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High Court should write to the Central Gov-
emment and the Central Government will do
it. As such, when there are a large numbaer of
pending cases-pending the setting up of
permanent benches of the High Courts in
different places—why not the Government
contact the Orissa Government as well as
the Orissa High Court to have a Circuit
Bench of the High Court at Berhampore?
This is my appeal to the Law Minister. The
buildings for the court and talented advo-
cates are there, together with infrastruc-
tures. The agitation is going on since one
year.

| had put a question asking whether it
had come to the notice of the Government
that an agitation was going on, demanding a
permanent Branch of High Court at Berham-
pore. The hon. Minister had replied to me,
that no such agitation had come to the notice
of the Government. In fact, the agitation is
going on since one year; and the demand of
all those lawyers from the southern parts of
Orissa is to have a permanent Bench of the
High Court at Berhampore. Pending estab-
lishment of a permanent Bench, | would
suggest keeping in view a policy of the
Government why notthe Government talk to
the High Court as well as the Orissa Govern-
ment and see that a Circuit Court of the
Orissa High Court functions there immedi-
ately.

Another point | would like to bring to the
notice of the hon. Minister is that the in-
crease of cases starts at the grassroots
level, namely, munsiff courts and othet courts.
That is why the pendency increases. For
example, in the Statute, in some areas the
civil court’s jurisdiction is completely barred,
and the jurisdiction of the revenue court is
there. For instance, regarding the encroach-
ment and settlement of Government the
Statute prohibits the jurisdiction of the civil
courts altogether. And this jurisdiction is
given to the revenue court, i.e. Tehsildar,
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Sub-Collector, the Revenua Commissioner
etc. But whenever a person encroaches
upon Government land and revenue Court
gives notices he goes to the civil court, and
gets a stay order, for which the civil court has
no jurisdiction. And the stay order continues
for years together. Therefore, davelopment
work suffers, and the number of cases in-
creases in civil court having no jurisdiction.
Such suits should not be entertained by civil
courts, under there circumstances, | would
suggest that the Law Minister, as | said, can
talk to his counterpart in different States on
this issue: when the Statute specifically
prohibits the jurisdiction of the civil courts,
that should be adheredto; and let notthe civil
courts interfere in the jurisdiction of the reve-
nue courts and give stay orders. Thereby,
the number of cases can be reduced. These
are the facts which require the attention of
the State Government atthe grassroots level,
besides the writ petitions and other matters,
for which the High Court has the original
jurisdiction.

So, while supporting the Bill, | would
suggest that these basic factors viz. admini-
stration of the law at the grassroots level, at
the district level and the State level should be
thought of, and specific steps should be
taken so that the pendency of cases does
not start from the munsiff court and come to
the High Court and the Supreme Court. We
are not considering how the cases increase
at the lower courts level.

SHRI HAROOBHAI MEHTA: | wantto
go on record—appreciating the steps taken
by the Law Minister and taking care to en-
sure that a Scheduled Caste Judge is ap-
pointed in Gujarat High Count.

MR. DEPUTY-SPEAKER: You have
already spoken. Now the Minister.

(Interruption)
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THE MINISTER OF LAW AND JUS-
TICE (SHRIB. SHANKARANAND): Sk, The
present Bill for consideration before the
Housae is an indication of the Government’s
mind conceming the Judiciary, and on im-
proving the service conditions of the Judges.

As has been stated in the Statement of
Objects and Reasons of the Bill, this Bill is of
a consequential nature, on account of the
recommendations of the Fourth Pay Com-
mission. Caertain amendments were needed
in view of the recommendations of the 4th
Pay Commission, and these amendments
have been suggested here.

| must thank all the Membars for their
unanimous support for the provisions of the
Bill. The Members have spoken on various
aspects of the Judiciarv, basides the service
conditions of the Judges,....right from the
legal education to the recruitment of judges
at the Districts and other piaces, | mention
here what they were getting and what they
will get. Various aspects like reservation for
SC&ST, minorities, weaker-sections and
backward classes, etc. have been touched
by the hon. Members. Before replying to
them, | thought it is proper to inform the
House what the Judges are getting. A Judge
of the High Court was getting Rs. 3500/~ plus
full allowances. Now he is getting Rs. 8000/
- plus DA and other aliowances. A Chief
Justica of the High Court was getting Rs.
4000/- plus other allowances. Now he is
getting Rs. 3000/- plus other allowances. A
Chief Justice of India was getting Rs. 5000/
- plus other allowances. Now he is getting
about Rs. 10,000/- plus DA and other allow-
ances at Central rates.

On account of the provisions in the Bill
amending various Sections of th.e | 954 Act
regarding High Court Judge; and 1.8 Act
regarding Supreme Court sudges, the 8'>» -
ances which they used © get for first £7 juv=
leave on full allowanc: *~usual salay and
allowances drawn prior ic oceecing on
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leave—alter 45 days of leave on full allow-
ances, they used get a fixed amount of Rs.
2220/- per month. Now they wifl be getting
Rs. 4800/-. Under leave on half allowances,
they used to gatting a fixed rate of Rs. 1110/
- per month; now they will be getting 30 per
cent of the salary that is about Rs. 2400/.
Whth regard to Chief Justices of the High
Count, they will be getting usual salary and
thereaftar thay will be getting 55 per cent of
the salary. About Chief Justices, for the first
45 days of leave on full allowances, they wil
be getting usual salary and thereafter 55 per
can of the salary that is about HAs. 5000/-.
Under leave on half salary allowances, they
will be getting Rs. 2500/-.

This is a very technical Bill and the
Members have no hesitation in supporting it
But they have made cenain observations
about the functioning of the judiciary. So, first
| deal with the mounting arrears about which
Members have shown their concem. Steps
have been taken in this regard. The question
of arrears was discussed in the Conference
of the Chief Justices, Chief Ministers and
Law Ministers in the year 1985 and certain
resolutions, recommendations passed by
this Conference;they have been commended
to the High Courts and the State Govern-
ments for implementetion. In this regard, the
Cede of Civil Precadure was also amended;
the Code of Crimina! Procedure was also
amended in order to evoid certain obstacles
and difficulties which were coming inthe way
of reducing arrears.

Hon. Members have raised points about
the recommendations of the 77th Law
Commission's Report. The Law Commis-
sion deals with delays and arrears in Trial
Caurts. Inthe 79th Raport, the Law Commis-
sion deals with dalays and arrears in the
High Courts and other Appeliate Courts
suggesting various procedural reforms. They
have been sent to the various High Courts
and State Gavernments for implementation.
) should say that the Committee of Chief
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Justices of the High Courts, constituted by
the Governmont inthe year 1984 to study the
problem of arrears in the High Courts, has
suggested certainr recommendations. The
Committee went into the matter in detail and
suggested numerous recommendations.
Some of the reforms require amendment of
legislation and High Court rules and orders
whereas some others require issue of ad-
ministrative instructions on the part of the
varous High Courts. The suggestions of the
Committee, as accepted by the Govern-
ment, have been sent to the State Govern-
ments and the Union Territory administra-
tions; and the High Courts are requested to
take necessary action in the matter.

| shoulkd mention that the High Courts
are taking steps to expadite disposalof cases
in their way, as cases involving common
questions are being grouped together, mzat-
ters are listac for hearing by giving short
returnable dates, printing of records is dis-
persad with in many cases and priority is
givan to cases requiring quick disposal.

{ must say that—though now | am not
practising—I have been a lawyer. | had the
exparience of practising both in the District
Counts, High Courts and the Supreme Court
and | am quite aware of the basic reasons
howthe cases are 2djpumed, howthe number
of casas increases on the file of the various
Hgh Counte and the inherent dalay or ac-
count of legal procedures and the manipu-
iated delays on account of various reasons.

Very recently, we have appointec a
Committee, consisting of three Chiei Jus-
tices of the Kaerala, Karnataka and the Cal-
ct ta High Courts. The Committee has been
constiuted and we have raquestedi..cm to
ge into the aspecis of thesg areers takings
in view af the various r-coimnenoamaons
given by the Sievire . ommnilless anu als
by the Law Cummission 2.« w o are awatting
their sug- stions.
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A qusstion was raised about the ap-
poiniment of Judges and the delay in the
appointment of Judges. It has been the
impression of the common peocple in the
country tha! the appointments are made by
the Government. Of coursse, they are made
by the Government. But the procedure for
appointmeant of High Court and Supreme
Court Judges is governed by certain provi-
sions aof the Constitution. Article 124 deals
with the appointment of Supreme Court
Judges and Article 217 with that of High
Court Judges. There, we are required to
consult the Governors of the States con-
cerned, the Chief Justices of the State High
Courts and the Chief Justice of India and
then forward them according to the proce-
dure for appointment, to the President of
India. Inthis, unfortunately, delaystake place
because the moment a recommendation
comes from a Governor or a Chief Justice of
a State High Count, during the procass of
these names either the Governors change
or the Chief Justice goes by retirement oron
acoount of other things and we have to again
go back to them to take their views and
invariably the names are different. Again,
the pracess continues. Without consulting
the Chief Justice and the Govamor we can-
not process the appointment. Sc, the delay
is not deliberately done, it is inherent in the
very procedure laid down by the Constitu-
tion.

Hon. Member, Shri Shahabuddin sug-
gested-thral knowing the retirement date or
the superannuation date of a certain Judge,
precaution should be taken to complete the
process of consultation in time so that the
appointments are made in lime. | do agree
with him, but there are certain ditficulties and
t is not the intention of the Government to
deliberately delay the matter of appoim-

ment.... (Interruptions).

SHRI SYED SHAHABUDDIN: Mr.
Minister, what | am suggesting is really a
Constitution amendment in accordance with
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the recommendation made by the Law
Commission.

SHRI B. SHANKARANAND: The rec-
ommendation made by the Law Commis-
sion with regard to the setting up of an
independent body for the recrutment of
Judges has not been accepted by the Gov-
ernment.

SHRI AZIZ QURESHI (Satna): Does
consultation mean concurrence?

SHRI B. SHANKARANAND: No, no.
Consultation does not mean concurrence.
Consultation and concurrence are two differ-
ent terms.

| am grateful to the hon. Members for
their suggestion regarding the appointment
of Judges belonging to the weaker sections
of the society, minorities, backward classes
and women. We have'been writing to the
concernad States and also the Chief Jus-
tices of the various High Courts. We have
bean requesting them on and on for taking
into consideration the desirability of consid-
ering the appaintment of the judges belong-
ing to the Scheduled Castes, Scheduled
Tribes, backward classes, weaker sections
and women.

AN HON. MEMBER: What about suita-
bility?

SHRIB. SHANKARANAND: Of course,
without damaging the suitability aspect. | do
not think any Chief Justice or a Governor will
recommend otherwise.

Sir, we have made it clear and | must
take the House into confidence that we have
written to the States and to the High Courts
that while locating or identifying or picking up
for appointment a person belonging to the
Scheduled Castes, Scheduled Tribes or a
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woman, the volume of practice need not
necassarily be a criteria, except their com-
petence and integrity. | am happy to say that
the Government have been able to appoint
so far about nine Scheduled Caste judges
and two Scheduled Tribe judges in various
High Courts. We have also made efforts to
locate and appoint judges belonging to the
minorities and backward classes, both inthe
Supreme Court and in tha High Court.

SHRI GANGA RAM (Firozabad): Why
don'tyouchangethe procedure for selection
of Scheduled Castes and Scheduled Tribe
judges in the High Courts and the Supreme
Court?

SHRI B. SHANKARANAND: As | said
earlier, the procedure for selection or ap-
pointment of judges of the Supreme Court
and the High Courts is governed by the
Constitution in articles 124 and 217.

SHRI GANGA RAM: | wanted to say
that you obtain the recommendation of the
Chief Justice of the High Court or the Chief
Minister. Why does the Government of India
not directly call for the applications, scruti-
nise them, get the enquiries made and ap-
point the judges according to the population
in the various States?

SHRIB. SHANKARANAND: | am sorry
| have not been able to make myself clearto
the hon. Member. The procedure for selec-
tion of the Supreme Court judges and the
High Court judges is laid down in the Consti-
tution itself and we have to follow that proce-
dure. But efiorts are being made 1o find out
people belonging to Scheduled Castes,
Scheduled Tribes, minorities, backward
classes and women. Efforts are on.

Memberstalked about mounting arrears
| did reply about these things. The Govern-
ment has provided the legal aid system. And
by now holding of Lok Adalats in various
States, we have been able to clear a large
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number of cases in the courts. Many Mem-
bers have suggested about the recruitment
of district judges. The appointment of district
judges and sessions judges or the public
prosecutor for that matter, is the concern of
the State Government. Many Members have
expressed their fear with regard to the ap-
pointment of public prosecutors on palitical
considerations. No suchinformation hasbeen
received from any court or from any Govern-
ment. | agree that it shou'!d not be purely on
political considerations. Advocates who are
competent to deal with Government cases,
both civil and criminal and other matters,
should be kept on the panel. But I fully agree
with the Members on this point.

Regarding the fees of the lawyers, itis a
common knowledge that a poor man cannot
go upto the Supreme Court for redressal of
his grievance. He cannot avail of the serv-
ices of an eminent lawyer, who is, leave
alone servingthe poormanon anominalfes,
unwilling to spare his time to leave his briefs

which are heavily paid. In this case, | should

say, we have established the legal aid sys-
tem in the Supreme Court and we are ren-
dering services to the poor people in the
High Courts and Supreme Court.

There have been questions and even
the Law Commission has suggested, about
fixing up the level of ceiling both on the floor
and ceiling level forthe lawyers. | do not think
it is practicable as life has become complex,
the legal system has also become very
complicated and the legal practice has be-
come so monopolistic in nature that perhaps
only an awakened society can deal with this.

Finally, Iwantto deal with certain things,
which, of course, are extraneous to the pres-
ent Bill before the House. Regarding the
power and competence of Parliament, the
question is whether under article 368 the
Parliament has the power to amend the
Constitution or whether article 368 only lays
down procedural aspect of it. The other day,
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| had said that article 368 gives competance
to Parliament to amending the Canstitution.
Though the Supreme Court has held that
Parliament cannot change the basic struc-
ture of the Constitution. Parliament is the
supreme body of the people of this country;
the will of the people is expressed in this
House and notin courts. This House has the
constituent powers. Under article 368 when
any amendment to the Constitution is con-
sidered, the House assumes the constituent
powsr of Parliament. Of course, the courts
have said that certain things can be amended
and certain things cannot be amended. The
matter deserves a detailed discussion by the
House. | should say that this matter should
befully discussed and a separate time should
be given for the discussion in this House on
these matters.

13.00 hrs.

Sir, whila moving the Constitution Bill,
Dr. Ambedkar, gave | should say, a golden
message to the people of this country and
Parliament. When he was addressing the
Constituent Assembly he said that when the
country achieved political freedom at that
time people did not know the political content
of the freedom of the country. There are
economic and social inequalities. He said
that these were the constitutional contradic-
tions. Since then we have been able to do
away or narrow the gap of these contradic-
tions to a great extent. But still there is a long
way to go. For many people in this country,
it is a freedom movement under the Consti-
tution and for a majority of them, it is a power
struggle, For the weaker sections, for the
minorities and for the backward classes it is
still a freedom movement and we have to
achieve thatfreedom underthe Constitution.
We cannot bind down the future of this
country by certain rigid rules in the Constitu-
tion and we have no authority to rule the
future generation of this country because the
Constitution has said somethingtoday. Every
generation has its right to amend the Consti-
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tution looking to the needs of the country,
looking to the needs of the society in view of
tha poliical and economic atmosphere in
this country. No court can bind down the
people. The pecple have the supreme au-
thority to rule themsailves under the laws
which they make in the name of the Consti-
tution which is the supreme law of the land.

Sir, | request that a separate time is
fixed for this purpose and the Parliament
should go in detall about the authority and
power of parliament to amend the Constitu-
tion. Having said this, | dont want to take the
time of the Houss. | once again thank the
hon. Members for their unanimous support
fo this Bill.

SHRI SOMNATH RATH (Aska): Sir,
sincs the policy of the Government, as it has
bean stated in this House, is to have mare
Circuit Benches of High Courts in different
places in the Statas, will the hon. Minister
talkk to the Orissa Government and High
Court to have a Circuit Bench in Berhampur
for which agitation is going on pending es-
tablishment of permanent Benches.

SHRIB. SHANKARANAND: For estab-
lishment of permanent Benches, | would say
that Jaswant Singh Commission was ap-
pointed. They went into great details for
astablishing permanent Benches and Cir-
cult Benches Undar the guidelines, it is open
for the States to come with definite proposals
before the Central Government as 1o whether
they have decided to establish certain courts,
certain Benches or certain Circuit Benches
at certain place giving infrastructural faciii-
ties, and the Government of India will cer-
tainly consider that.

[ Translation)

SHRI AZIZ QURESHI (Satna): Mr.
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Deputy Spenker, Sir, at an earlier cocasion,
| congratulated the Minister of Law for in-
creasing the pension of Judges. But | would
like to ask him whether a pension of Rs. 371
could be considared sufliciert for subsis-
tence of afamily in the present trend of nsing
pricas? | would lke to submit that family
pension of a judge should be fixed taking into
accountthe number of dependents alongwith
the current price index so that in case of
death of the judge, at least his family could
lead arespectable life. The second point that
Iwould like to make is abuot the appointment
of judges in the Supreme Court and the High
Courts | regret tc say that pecple have been
losing faith in High Court’s judges. There-
fore, | would like to submit that bsfore their
appointment as iudges in the High Courts,
their past records and aniecedents with
regard to income tax paid by them, number
of cases disposed of by them and their public
image and integrity shouid be taken info
account. Only then the purpose of keeping
the condition oi tan years experience for
appoiniment as a High Court Judge will be
served.

The Constitution has been Amended to
increase the retiroment age of judges to 65
vears. In this regard, | would lke to submit
thatin U.S.A., earlier there was no fixed age
of retirement of judgas but later on, it was
fixed at 70. Similarly, there was no fixed age
of retirement for judges in U K. Is any pro-
posal to amend the constitution to increase
the aga of ratirement of judg as under consid-
eration of the Government of india?

Similarly, a demand is being made to
set up a High Court Bench in Bhopal. |
strangly appeal to the Government to give a
serious thought to set up a High Court Bench
in Bhopal.

(Interruptions)*

*Not recorded.
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MR. DEPUTY-SPEAKER: Nothinggoes
on record.

(Interruptions)®

SHRIB. SHANKARANAND: Sir, lwould
like to state that at present, the Government
is not considering about the increase of the
retirement age of the Judges. The hon
Momber said about the appointment ot cer-
tainJudges. I should say that this Bitiis there
to strengthen the judicial system and to
make the Judiciary independent. The ac-
countability of the Judiciary is Ielt o thom-
selves. We are accountable to the people of
this country. f we fail io do certain things
which we promised to the people, the people
will just throw out the Government. But for
the judiciary, the accountabllity is left to
themselves. So, i is for them to raise the
confidenca and trust in them by the peopls.
i the trust and contidence of the people in
the Judiciary is reduced, o that extent, the
accountability of tha Judiciary comes down.
¥the Judiciary fails in this country, that will be
the end of democracy.

(Interruptions)®

MR. DEPUTY-SPEAKER: Nothinggoes
on record.

THE MINISTER OF STATE IN THE
MINISTRY OF PARLIAMENTARY AFFAIRS
AND MINISTER OF STATE IN THE DE-
PARTMENT OF CHEMICALS AND PETRO-
CHEMICALS IN THE MINISTRY OF IN-
DUSTRY (SHRI P. NAMGYAL): Sir, we
would like to sit through the Lunch hour
because many hon. Members want to speak
on the next Bill.

MR. DEPUTY-SPEAKER: | want to
ascertain the sense of the House whether
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you want to skip the Lunch hour and con-
tinue the discussion.

SEVERAL HON. MEMBERS: Yes.

MR. DEPUTY-SPEAKER: So, we
continue our discussion.

The quastion is:
“That the Bill further to amend the High
Coun Judges (Conditions of Service)
Act, 1954 and the Supreme Court
Judges (Conditions of Servica) Act,
1958, be taken into consideration.”
The motion was adopted

The House will now take up Clause-by-
Clause consideration of the Bill

The question is:

“The Clauses 2 to 6 stand part of the
Bill.”

The motion was adopted
Clauses 2 to 6 were added to the Bl
CLAUSE 7 (Amendment of Section 18A)
Amendment made
"Page 2, lines 38 and 39,—

for "caiculated at the rate of half of
the family pension so admissible to
him"

substitute

“twenty-five per centof the pension
admissible” (1)

(Shri B. Shankaranand)

*Not recorded.
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MR. DEPUTY-SPEAKER: The ques-

tion is:

“That Clause 7, as amended, stand
part of the Bill."

The motion was adopted

Clause 7, as amended, was added o the
Bill

MR. DEPUTY SPEAKER: The gues-
tion is:

“That clause 1, the Enacting Formula
and the long Title stand part of the Bill.”

The motion was adopted

Clause 1, the Enacting Formula and long
Title were added to the Biil

SHRI B. SHANKARANAND: Sir, | beg
to move:

“Thatthe Bill, as amended, bepassed.”

MR. DEPUTY-SPEAKER: The ques-
tion is:

“Thatthe Bill, as amended, bepassed.”

The motion was adopted

13.10 hrs.

SCHEDULED CASTES AND SCHED-
ULED TRIBES (PREVENTION OF
ATROCITIES) BILL

[English]
MR. DEPUTY-SPEAKER: Wegotothe

next item.
Dr. Rajendra Kumari Bajpai.
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THE MINISTER OF STATE OF THE
MINISTRY OF WELFARE (DR. RAJENDRA
KUMARI BAJPAL: | beg to move*:

“That the Bill to prevent the commis-
sion of offences of atrocities against
the members of the Scheduled Castes
and the Scheduled Tribes, to provide
for Special Courts for the trial of such
offences and for the relief and rehabili-
tation of the victims of such offances
and for matters connected therewith or
incidental thereto, be taken into con-
sideration.”

Mr. Deputy-Speaker, Sir, this House is
aware of the deep concern our Government
has for the weltare of the Scheduled Castes
and Scheduled Tribes. A separate Welfare
Ministry was created in 1985, specially for
the welfare of weaker section of the society.
Many new initiatives have been taken, par-
ticularly in the last few years to impraove the
lots of Scheduled Castes and Scheduled
Tribes, in trying to discharge a mandate of
the Constitution. Poventy aleviation pro-
grammes which provide a special attention
to the Scheduled Castes and Scheduled
Tribes have been expanded and intensified.

13.11 hrs.

[SHRI SOMNATH RATH in the Chain

First the IRDP and other programmes
were improved considerably and now these
have been replaced by a bigger scheme of
the Jawahar Rozgar Yojana. It is because
we think that if we have to improve the
economic conditions of the weaker sections
of the society, specially Scheduled Castes
and Scheduled Tribes and those who are
below the poverty line, they should be given
employment. For that, Jawahar Rozgar
Yojana has come in a big way.

“Moved by the recommendation of the President.



