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12.40 hrs.

CONSERVATION OF FOREIGN
EXCHANGE AND PREVENTION OF
SMUGGLING ACTIVITIES (AMEND-
MENT) BILL.* =

The Deputy Minister in the Ministry
of Finance (Shri Janardhana Poojary) :
I beg to move for leave to introduce a
Bill further to amend the Conservation
of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974.

( Interruptions)

weqe wFAW ¢ § AN Eg ®F
FgY argar, ar wigw  fag w0 A
argar |

.. (eEea) .

MR. SPEAKER : I will not allow
you to speak.

**(Interruptions)

MR. SPEAKER : There is nothing

in the Rules which can allow you 10

speak It is all irrelevant. It does not

fall under the Rules. I cannot help it,
*I am helpless.

SHRI SATYASADHAN CHAKRA-
BORTY (Calcutta South) : I am viola-
ting the rules for a good cause, Sir.

MR. SPEAKER : I will not allow
Professor. Youw are a law abiding
citizen. Please sit down.

MR. SPEAKER : Now the question.

is :

«That leave be granted to intro-
duce a Bill further to amend the
Conservation of Foreign Exchange

spublished in Gazette of India Extror-h
dinary Part II. section 2, dated 6.8.1984.
*#*Not \ecorded.
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and Prevention of Smuggling
Activies Act, 1974.""

The motion was adopted

SHRI JANARDHANA POQJARY :
I introduce the Bill.

12.43 hrs.

STATEMENT Re CONSERVATION
OF FOREIGN EXCHANGE AND
PREVENTION OF SMUGGLING

ACTIVITIES (AMENDMENT)
ORDINANCE

THE DEPUTY MINISTER IN THE
MINISTRY OF FINANCE (SHRI
JANARDHANA POOJARY) : I beg to
lay on ‘the Table an explanatory state-
ment (Hindi and English versions) giv-
ing reasons for immediate legislation by
the Conservation of Foreign Exchange
and Prevention of Smuggling Activitics
(Amendment) Ordinance, 1984.

-

12.44 hrs

NATIONAL SECURITY (SECOND |
AMENDMENT) BILL*

THE MINISTER OF STATE IN
THE MINISTRY OF HOME AFFAIRS
(SHRIMATI RAM DULARI SINHA) :
I beg to move for leave to introduce a
Bill further to amend the National
Security Act  1980. '

MR. SPEAKER : Motion moved :

*“That leave be granted to intro-
duce a Bill further to amend the
National Security Act, 1980.™

*published in Gazette of India Extraor-
dinary, Part II, section 2, dated 6.8.1984
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PROF. MADHU DANDAVATE
(Rjapur) : I have given notice to oppose
it at the introduction stage.

SHRI SATYASADHAN CHAKRA-
BORTY (Calcutta South) : We all want
to oppose it. We waant to kill it just
now.

MR. SPEAKER :]1 have got the
names who are opposing it,

SHRI SATISH AGARWAL
(Jaipur) : In the namc of npational
gecurity.

MR, SPEAKER : Now Shri Chitta
Basu.

12.46 hrs

MR DEPUTY-SPEAKER in the Chair}

SHR([ CHITTA BASU (Barasaf) :
I tise 10 oppose the introduution of the
Bill. The reasons are as follows :

This Ordinance seeks 1o further
curtail the already limited civil liberties
pow being enjoyed by the citizens of our
country. It proves that the Govern-
ment cannot govern without an extraor-
dinary or draconian law of this nature.
This has become the habit of the
Government, i. €. to have such a draco-
nian and anti-democratic law.

The WNational Security Act is by
itself a diabolical piece of legislation :
and there is no doubt it, But even then,
the parent Act had a modicum of relief
for a person unjstly accused and falsely
implicated. Under the perent Act, the
grounds of detention were viewed.
as a whole. Even if one of the grounds
of detention was held to be infirm,
irrelevant or vague, the detention order
was deemed to be bad in law, and the
detention order used to be declared as
invalid, Now, what this ordinance
proposes to seck is that the detention
order shall not be deemed to be invalid
or inoperative, merely because one or
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some of the grounds of detention are
considered to be vague, non-existent,
irrelevant or unconnected with such.
persons. Even on such kind of vague
grounds, a person can be detained for
two years in Punjab, and for one year
in the rest of the country. It is a
reversal of the judicial process, of judi-
cial interpretation. Earlier, the cxist-
iog interpretation was one of severality,
It has now been replaced by the inter-
pretation of singularity, It means that
it has reversed the entire process of
judicial interpretation. Therefore, it is
also a curb on the functioning of judici-
ary,

By this amendment, Government
hands dangerous weapons in the hands
of the Executive. 1 was a preventive
detainee myself. 1 know what kind of
charges are gencrally made against a
person who is detained, falsely implica-
ted. This National Sccurity Act, as |
have aiready mentioned, is nothing but
a substitution of the MISA of the
Emergency days, and the other preven-
tive detention laws carlier.

That means it wants to have a law of
preventive detention. We are on principle
againstthis. We do not want detention
without trial. If there are grounds for the
detention of a person, he may be strai-
ghtway put bcefore a trial ; and if the
court decides that he has committed an
offence, he may be very well under the
existing law, but there should noi be
any preventive punished detention.

MR. DEPUTY-SPEAKER : What
are the constiutional grounds on which
you oppose it ?

SHRI CHITTA BASU : It is curb
on civil liberity ; it reverses the judicial
interpretation. A statement has been
made as regards the urgency of promu-
lgating an ordinance on this subject,
It reads as follows :

“The State Governments have
been asking for amendment to
certain provisions of this NSA,
1980 in the light of practical
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problems that have been encoun-
tered in opecrating it so as to
streamline the working and make
it more effective.”’

.

What is to be made practical ? You
wapt the right to implicate a person on
the false ground ; and you also want
the right to detain that person without
any trial for one ycar in the rest of the
country and two years in punjab, This
is the practical thing ; this is the prac-
tical thing which some of the State
Governments in the country might have
suggested, Even if you have agreed
with the suggestion, what js the need
of having an ordinance ? Which are
the State Governments which suggested
that practical measure, when they made
such practical measures and why those
suggestions were not incorporated in a
Bill and passed in the regular process ?
But why was an Ordinance promulgated
1 want to know the names of the State
Governments which have made this
practical suggestion to make it practical.
What is practicability ? Please note the
practicability they demand i3 that the
bureaucracy should be given power to
implicate falscly any political person for
any dissent and without trial put him
behind the bars for one year in the rest
of the ¢ untry and two years in punjab.
This is the practicability which the
State Governments want, if I believe in
their statement. But on principle [ am
opposed to it. NSA is a draconian
law ; it should not fine any place in the
statu book of our country ; it should
be deleted ; it should be repealed.
Whatever modicum of relief was availa-
ble under the pareot Act is also being
snatched away and the idea is to give
more power to the bureaucracy in order
to silense the disssent. I think this
Act may also be applied against my
friends there if they have got the voice
of dissent.

Therefore, this Parliament, which is
to uphold the civil liberity, to uphold
the demceracy of our country, should
reject this Ordinance and thercby oppose
the undemocratic principles. We know
the misuses and therefore we should be
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guided by the misuse of it. I oppose
the introduction of the Bill. ’

MR. DEPUTY-SPEAKER : There
are 12 more speakers. [ think the hon.
Speaker has suggested that one member
can speak from each party.

SOME HON. MEMBERS : No,

MR. DLPUTY-SPEAKER : I have
only saidwhit he had suggested.

SHRI RAM VILAS PASWAN
(Hajipur) : But we oppose it,

MR. DEPUTY-SPEAKER : If all
of you want to speak I know that every
one would like to speak-then every
member shall not take rhore than 3
miputes. Shri Jndrajit Gupta.

SHRI INDRAJIT GUPTA (Basir-
hat) : This amending Bill which flows
from the ordinance, which, as usual,
was promul gated, just a few days
before the Parliament Session was to
meet, in the vusual practical which this
government bhas started adopting, I can
only describe it as the most obnoxious
measure,

The point is that, it goes against
the very spirit of the Constitution, the
personal liberty of the citizen which is
ensured under the Fundamental Rights
of Article 21, where it says that *“no
person shall be deprived of his personal .
liberty except according to procedure
established by law"’

So, now we are discussing here what
procedure is to be cstablished by law,
and such a procedure 10 be established
by law, which amounts to something
which can not be deseribed as a reaso-
nable restriction must be opposed. It
goes apgainst the very spirit of the
Constitution. Any procedure laid down
by law caponot be taken to be a valid or
correct procedure even this amending
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(Shri Indrajit Gupta)

Bill is meant to circumvent on this very
point, a decision of the Supreme Court.
There is a point here. The Supreme
Court is a custodian also of thc
constitution and of the rights of the
citizen under the Fundamental Rights
Chapter. The Supreme Court has held,
that if a person is detained, the grounds
of detention if any one of the grounds
of detention is false, or as the wording
of this Bill also says, is found to be
non-existent, vague, not reliable, invalid
not connected or not proximately
connected with the persondetained, if
even onc ground of detention is found
to be coming within this mischief, then
the detention order is to be held to be
not valid. That is the high value which
the Supreme Court placed on the perso-
nal liberty of the citizen. As Shri Chitth
Basu said, we have also — not once,
but scveral times — been detained un-
der the Preventive Detenticn law, Any
particular ground of detention which
was supplied to us, if we were put In
jail five or six grounds of detention were
given, everyone was — or all were —
patently false. They related to an all-
eged incident with which we had no
connection whatsoever. Because, they
had prepared such gaounds as an after.
thought, after arresting and detaining a
person, after that they sat down to
decide what grounds of dctention to
prepared, or what ground should be
given. Now, the whole spirit of the
Supreme Court’s judgment is being
sought to be undermined and sabotag
by this amendment, which says just the
opposite that out of five grounds for
example: if all of them except one are
found totally invalid, false, and so on
and even if one is found to be valid,
the whole detention order is to be
considerzd 'as valid. That means the
bureaucracy, the police and the authorj;
ties they are being given extra latitude
to go on manufacturing all those bogus
grounds of detention as an after
thought and what is the kind of refle-
ction is it on them, if a court finds or
an Advisory Board finds that out of the
five or six grounds of detention, except
one all are bad, patently false and
frivolous vogue and not connected with
\
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the person at all given then he must be
kept in prison without trial because one
ground of detention somehow or other
avoids this definition? This is a matter
of the citizen’s personal liberty. It can-
not be trifiled with ip this way. It goes
completely against the spirit of the
Constitution, Is it a reasonable restri-
ction? I ask you. You think obout it
Can you think that it is a reasonable
restriction on the person’s liberty?
Therefore this is totally an obnoxious
thing, There is no need for it what-
socver- In the existing iaw, which is
bad enough, which we opposed when
that law was brought also, the National
Security Act, but now it is being sought
to be made ten times more stringent
and repressive, authoritarian, and
draconian. We cannot possibly support
this amendment. We have to oppose it
tooth and nail. I remember when that
Act was introduced, the then Minisler
in charge repeatedly gave assurances on
the floor of the House that this is
meant to safeguard the national
security, *‘do not think that it will be
used for political purposes against
political opponents or against tradc
unions or against people who are
conducting peaceful agitations for
economic and demands and so on, It
will not be uscd against them'' .

13 hrs.

PROF. MADHU DANDAVATE :
Same things were said about MISA
also.

SHRI INDRAJIT GUPTA : Before
that under the Decfence of India Act
also the same assurances were given. If
the Minister is interested I can supply
him with a list of people against whom
this NSA has been used for no other

~ purpose than they were active tirade

unionists agitating for workers demands
and the complainants in every case were
found to be the employers of those
particular factories, who complained to
the  authorities saying that these
fellows should be locked up because
they were creating trouble with the
workers. What is this to do with thg
national security? May I know wheth g¢
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mman should be deprived of his liberty
and without trial and he should be
locked up even on concocted charges?
obviously these trade unionists who are
locked up, cannot be locked up on the
ground that they have been doing trade
union agitation. It would not hold
water at all. So, some other charges
have to be cooked up. Mr. A. K. Roy,
who is sitting here, was the first victim
after the National SecurityAct was
passed. Then he had to be released
because it was found that the only rea-
son he had been locked up was that he
was involved in some municipal elec-
tions there or sometking in Dhanbad and
they wanted him out of the way and so,
the National Security Act was used.
This is a scandalous state of affairs, We
cannot allow this kind of a thing to go
on. Therefore, this amending Bill must
be opposed tooth and nail, And the
Government even now should retrace
its steps and not paint sts own face
blacker before the people of this coun-
try than it has alreadydone.

PROF. RUP CHAND PAL
(Hooghly) : When the National
Security Act was passed, we had, from
this side, opposed it tooth and nail and
it created a history when for a long
time we continucd our resistence. At
that time we expressed our anxiety and
fear because from our experience we
had always seen that all such draconian
mcasures were  used t0  suppress
democratic movements, trade upion
movements, etc. And that again has
been proved. As has been said by Mr.
Indrajit Gupta, even on flimsy grounds
10 settlc personal accounts in political
matters, jt 8 to curb the movement of
political opponents, this has been used.
We are also prepared to submit such a
list. We just remind the Mcimbers of
the Treasury Benches that it has also
happened id history and it is, an irony
of hishory that people who have
supported such preventive rmeasures,
have themselves fallen victims to it. We
‘can name many persons belonging to
the Treasury Benches who  have
supported suth punitive measures and
fallen victim to it.
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The purpose of this amending Bill
is to make the National Security Act
more stringent. And the purpose has
been stated that if any one of the
grounds is proved to be valid, then the
detainee can be kept imprisomed, That
means, by this amendment, they are
trying to further dilute the procedural
safeguards available to a detainee
which is againstthe very spirit of the
Constitution and against the personal
liberty that has bezn enshrined in the
Fundamental Chapter. We are opposed
10 it and we will bz opposing it tooth
and nail for all times to come.
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SHRI SATYASADHAN CHAKRA-
JORTY : Mr. Deputy Speaker, Sir,
I vehemently oppose this Bill which is
not only Draconian but which is against
the spirit of our Constitution. It is
strange that since Independence, the
ruling party, the Congress (I) cannot
rule the country without preventive
detention-either Preventive Delention
Act, or Defence of India Rules or
Maintenance of Internal Security Act
or National Security Act. 1 do nos
understand why t(his is not possible.
The disturbances that occur in our
counlry are not quite different from the
disturbances that occur in other coun-
iries where there is democracy. If those
countries can rule without these Draco-
nian measures-they use such powers
only during war, under normal ¢ircu-
mstances they never use such measures_
1 do not understand why in our own
country the ruling party cannot rule
without preventive detention. 1 would
like to draw your atiention to t1he fucl
that in my State of West Bengal, the
Left-Front Government have declared
that they will not employ the preven-
tive detention. 1 would submit here
that the law amd order condition in
West Beppal is far far beiter than in
many of the neighbouring States, which
are ruled by Congress(l) Even in Tripura.
where there were disturbances op a large
scale, they control it without resorting
to preventive detention or the Security
Act. 1 do not understand why the
Congress (1) Governmen:t alone cannot
do it, As my other colleagues have
said, it is with a political purpose they
are bringing it, Nowhere have they
made use of it to suppress illegal activi-
ties or to apprehend criminals,
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MR. DEPUTY-SPEAKER : I think
you are opposing it with a political
purpose

SHRI SATYASADHAN CHAKRA-
BORTY : Yes, you are J00 per cent
right. My political purpose is to pro-
tect th: fraedom of our pzople. My
politics is_ pro-people, unlike theirs,
which is anti-people.

I believ: that chis Bill is against (h:
spirit of the Constitution, against
democracf, against the fundamental
rights of the people. That is why I
oppose the introduction of this Bill
tooth ard nail.

SHRI HARIKESH BAHADUR
{Gorakhpur) : 1 do not know what has
happened to this Governmant. They are
just trying to rule this country with the
draconial measures. I know that the
hon. Home Minister is not only a very
gentle person and a very competent
person, but he is also a frezdom fighter.
When heis the Home Minister, we
never expected suca an  obuooxious
L:zislation, But unfortunately, this,
Bill has been prought before the House,
which is not only a draconian Bill, but

“also a Black Bill. | say so b:zcause it
agges completely against the provisions
of the Constitaution and the funda-
mental rights of the citizen. ~ Article 22
of the Constitution says :

““No person who is arrested shall
be detained in custody without
being informed, as soon as may
be, of the grounds for such arrest
nor shall he be denied the right
to consult, and to bec defendad
by, a legal practitioner of his
choice."’

So, this Bill gocs completely against
the article of the Constitution and this
is a fundamental right of the citizen.
So, this Bill is totally undemocratic,
uncqnstitutional and against the funda-
mental rights of the citizen. It is not
only draconian and obnoxious, itisa

. black Bill, which is going to be a subs-
titute for MISA, which was applied to
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lakhs of people during the emergency.
Perhaps,Governmet ars thinking of bring-
ing back those darkdays.But I would like
to warn the Government at this stage -
itself that it will not be possible, beca-
use the people of India will oppose it
tooth and nail. So, on the ground that
it is draconian and undemocratic, I
oppose it at the stage of introduction
it self. A
\

SHRI SATISH AGARWAL : Mr,
D-puty-Speaker, Sir, without repeating
what has already been said against the
proposed Jcgisiation by my esteemed
colleagues present here I am one with
them in saying that this is an unconsti-
tutional provision, thisisa draconian
anti-people and black Bilf and what not.
But, Sir, I fai! 10 understand as to why
this National Security is threatened
when the Congress (I) comes to power,
You formulated this Hill in 1980.

THE MINISTER OF HOME
AFFAIRS (SHRI'P. V. NARASIMHA
RAQO)Y : Is it your cass that only the
Congress (13 governments are using it ?

Si1R1 SATISH AGARWAL :'1 do
nol koow abour other people, Let me
know, Becausc you have mentioned in
wour Statement of Objacts and reasons,

SHRI P. V. NARASIMHA RAO:
Don't commesnt uatil you hear from me.

SHRI SATISH AGARWAL : 1 am
here to hear you,

SHRI INDRAJIT GUPTA : The
Left Front Government has publicly
declared that it will not use it. That
is the only Government which bhas pub-
licly declared that it will ot use it.

SHRI SATISH AGARWAL : Rao
Sahib, you have mentioned in your
Statement of Objects and Reasons and
I guote : ?
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. *The State Governments have alsa
been asking for amendments of
the Act to remove these deficien
cies.

I would like to know as to which
tho:e State Governments are, 1 wish
1o be enlightened on it.

SHRI P. V. NARASIMHA RAO.
I will answer that,

SHRI SATISH AGARWAL : Bui
this is a fact that you brought this
Nationa)l Security Bill in 1980. This
was made a law in 1980, when you came
to power, So, this National Security
becomes threatened, hijaking takes place
when you come to power. In total
eleven hijackings have taken place dur-
ing the Jast all these years. Out of
them nine have taken place when you
come to power. Only two ook place
when you were not in power. One took
place when Janata Party was in power
and that too by the Congressmen who
have been made MIAS now.

MR, DEPUTY-SPEAKER @ The
people must put the opposition in power
so Lhat the hijacking does not take
* plage. s that so according to you ?

SHR! SATISH AGARWAL : That
s true.

SHRI SATYASADHAN CHAKRA-
BORTY : That is one hundred per cent
correct, Sir.

SHRI SATISH AGARWAL : Sir,
the experience has shown that governa-
nce of this country c¢an be carried on
without the assistance of such draconianp
measures, I understand and appreciate
some of the preventive measures at
certain occasions are necessary. There
is no bar absolutely. Some measures
have been supported by us. But you
may b¢ aware of the lact that upger
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MISA we were detained on 26 th June,
1975. And what was the ground ? The
ground of detention given to us at Z
O’clock in the night was that we were
creating scenes on the matienn! highwy,
It is ridiculous. 1 do mot want to go
into the history. So, these are most
bikely to be misused by .all those who
are implementing it. And the Prime
Minister had also admitted that the
Family Planming programme was very
good, but this was misused by tbe
officers then. [

Sir, ¥ would like 30 draw your
attention to one more thing. This
Proviso to Clause 3 provided that in &
case where no fresh faces have arisen
after the expiry or revocation of the
earlier detention order mado againsi
that person, thre maximum period {or
which such & pcrson may be detained
in pursuance of the subscquent detention
order shall in no case extend beyond
the expiry period of twelve months
fiom the daite of netention under the
earlier detention order. But if you revoke
that pariicular detention order, it mcans
after thar he can also continue for
iweclve months. This is very ambiguous
and this will b¢ struck down by the
Supreme Court, as 1 visuvalise 1t as a
lawyer in the case of Sant Longowal.
So, you will have to come with another
amerdment before this House in thay
particular case. I am just projecling as
a lawyer. That is all, nothing more
than tbhat.

. 8hri Buta Singh just now remarked
wikn we were going to oppose the
mecasure. He 3said, Wwe are opposing
National security. Sir, you de not
understand Hindi, so 1 will explain that
in English, When Mohammad Ghauri
invaded India, he brought a lot of cows
in front so that the Hindus will nos
slaughter those cows. And in the name
of that he invaded the Whole country
and conguered India. So, you put the
cows before uws saying it is national

security and that we must pan it. So, that

way you want every measure under the
garb of cows being put in front nafional
security, security environment, this and
wat so tha’ w: must pass all measures.
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Of coure, some measures are understab-
dable, but not ke this. So, I will urge
upon the Home Minister who has been
entrusted with a very dsfficult job at
this juncturc that he should be very
cautious about his functioning in this
Home Ministry, because we have scen
many Home Ministers occpying during
the last four years, with the Chief
Minsters rolling heads, Home Ministers
rolling heads. You are a very comnpet-
ent person. You have all sympathy of
then Opposition as a man, gentleman,
as 2 educated, and literate persona-
lity knowing seven or eight languages.
Sir, he commands respect from the cntire
opposition. But do not fall into this
trap of abiding by the dictates of your
bureaucrats saying bring this picce of
legislation and that piece of Jegislation,
These instruments will not help, It is
the immplementing agencies are going o
help in the matter.. Sir, not under the
COFEPOSA, but under the National
Security Act, Haji Mastan and Karim
I zlaand thirtynine others were arrested
in Maharashtra. They were detained
in Maharashtra for supplyirg arms lo
those who were involved in communal
riots in Bombay. And thos~ very people
have been released by the State of
Maharachtra and the Hema Minister of
Maharashtra said, *You don’t ask me
the explanation for releasing them, you
ask the Home Sccretary. Now, the
Central Government ean very will say,
and you will be competent to say, that,
‘we have nothing to do with it because
it is the State Government which issued
the detention orders, it is the State
Gevernment which relcased the decten-
tion orders.” But, Rao Sahib, after
all, thisis a Central law and if it is
being misused by some of the State
Governments for some political purpo-
ses under somce political pressure in
order to have a paich up with the for-
mer Chiefl Minister and if some persons
are being released, then this is the
greatest security risk for the country
and you have to guard against it, and
that is why I oppose this particular
measure,

SHR} SOMNATH CHATTERJEE
(Jadavpur) : Sir, on 2Ist June we
witnessed another midoight perversity.
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About four weeks before the House was
to sit, this-amendment was introduced
by an ordinance, Sir, we find that this
Government has been working overtime
in denuding people of their very minimal
rights and this amazing product from a
vile mind—1 can't think of any other
expression—has come before Lhe people
which is nothing but an atrocity. Kindly
have a look at it.

“MR. DEPUTY.SPEAKER : 1 cannot
go into the detailys of the Bill, nor can
you do yourself.

(Interruptions}

SHRY SOMNATH CHATTERJEE :
Sir, it is just to make you aware of this.
Look at the enormity of the outrage and
perversity that is being committed, A per
son may be arrested giving 10 grounds.
Nine of themy may be vague, non-exist-
ent, not relevant not connected or pro-
ximately connected with the person or
invalid for any reason, But now, such
an order of detention will have the
blessings of the Government of India.
This is the amaziog situation, Therefore,
there is an admission that this law has
been utilised indiscriminately without
even caring to give grounds which had
any relation fact or any relation to reality.
That is way I say, {speaking for myself
I am an admirer of Mr. Rao, but I do
not know what deformed baby he has
now to hold?

Sir, this country not only has had
always a preventive detention law except
during 1968.69 when you became a
great admirer-l mean you leader-of the
Communist Party because you needed
their support. Then, the Preventive
Detention Act was ndt renewed and
those were temporary laws, So, In 1977
ithe Government came back with a
slogan of ‘caribi hatao', And the first
legislation of 1971 Fifih Lok Sabha,
Mr. Rao, you were there and you re-
member, was the MISA_  Then in 1977
under the pressnre of ail of us here in
the House, the Janata Party had with-
drawn that. But there was another Jaw
which was also in the form of a MISA,
that is the Cr. P.C. Amendment. Saq,
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that was witdrawn, There was no MISA
the country survived, Now, 1 would
tike to know this from the hon. Minister,
As soon as you have come back to
power in 1980, you have again intro-
duced this preventive detention law
now in the name of national security,
We were told that it will be utilised to
save the country from disintegration,

Now, after the National Szcurity
Act of 1980, we have seen Assam; we
have' seen Pupjab and we have seen
disintegrating forces taking an upper
hand in spite of their liberal misuse of
the MISA or the NSA, Which problem
did they solve in the early part of this
particular year ? In April, this year,
they came forward with an amendment
of the National Security Act restricted
only to Punjab, Haryana and Chand-
garh, This has resulicd in army action,
I would like to know from‘ the hon.
Minister what was the utjlity of an
amendment of the National Security
Act particularly 1n relation 10 Punjab,
Harayana and Chandigarh in c..arly part
of Aprll 1984.

This patne of ‘“‘national security'’ is
nothing but a farce. We shall have an
occasion to speak on the Bill in greafer
detail,, I know, wunfortunatcly, the
Government will not withdraw this Bill
they will insist on introducing it and
we shall eppose it at every stage. DBut
why this farce of calling it ‘‘national
sccurity’? 1 say, the civil liberties are
always in danger in this country, so far
as my friends” Government and party
are concerned. They are the enemy of

the civil liberties. They are an ana-
thema to this Government, That is why
they cannot survive withont this, They are
liberally misusing it against politicians,
trade unionists, student leaders and the
working c¢lass. This has been our
experience. Therefore: we are opposed
to this in principle; we are opposed to
the cultre of this Government in intro-
ducing this Bill. 1t is anti-people and

we shall go on opposing it at every
stage.

6 AJGUNT,
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PROF. MADHU DANDAVATE:
Mr, Deputy-Speaker, we are told that
this Bill is brought at a time when there
is a grave threat to the security of the
country; there are terrorist activities in
some Parts of the country and there is
instability in the country. -

I have with me th: proceedings of
of the Central Legislative Assembly of
1929, 1 will go back to the dcbatcs in
this very House on 8th and 11th April,
1929, when a very serious situation had
arisen. The Public Safety Bill was
coming up for debate in this House,
Mr, Vithalbhai Patel was in the Chair.
On 8th April, 1929, two bombs were
thrown in this very House, Even under
such a provocative situation, Mr. Presi-
dent, Vithalbhai Patel, blocked the Bill
and gave his ruling that this Bill will
have to be withdrawn saying. ‘I will
not Permit it on the ground that the
Meerut Conspiracy case was going on,
the issue which courts were debating
and discussing and also the issues which
were connected with the Public Safety
Bill. “He said, ‘I do noi want to
deviate and distort the proceedings af
the courts when the same matter is go-
ing on'* and he actually gave a ruling.
“1 am not going te permit this House
to debate the matter further.”” This is
not something which is imaginery..,

SHRI RATANSINH RAJDA
{Bombay South : Those were the golden
days.

PROF. MADHU DANDAVATE :
The days of Vathalbhai Patel were
golden days. We shall never forget
that,

The Trade Disputer Bill was already
cleared. The Public Security Bill was
going to come up. There was an
interregnum and in that interregnum,
Bhagat Singh and his colleagues threw
two hombs, Here, it is reported ;

“(At this stage two bombs
were thrown from the Visitors’
Galiery, ‘and burst among the
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B :nches occupied by the Official
Members, causing injury to certain
Members. Confusion prevailed and
Mr. Presidant retired. After a few
minutes, Mr. President resumed the
Chair.)

Mr. President ; In view of the
most shosking and deplorable in-
ckl:nt, [ propose to adjourn the

. House till Thursday morning, 1l of
Cilock,” .

Thzy camz at 11 O 'Clock.

SHRI1 K, MAYATHEVAR (Dindigul):
MHe was very bold ¢nough hike us.

PROF. MADHU DANDAVATE
{1th was the next day on which the
Central Assembly mat and the President
said :

“I now proceed to give may
ruling on th: Public Safety Bill,*’

[ will not give his enlire argument
in the ruling whether the Bill was intro-
duced, whether it was moved for
consideration and whether the debate
was allowed for final Consideration.

‘At any stage,. | can exercise
my authority and if I feel that in
public interest and in the interest of
the legisiature, it is necessary to see
that this discussion is stalled, in
that case, T will give the ruling that
this debate will not go on.”

T will only recad the last ptaragraph
of his ruling :

“‘]1 am of opinion that, although
power to rule this motion out of
order is not_expressed in so many
words in any of the Rules and
Standing Or“ers, it does arise by
necessary implication and analogy,
and I am further satisfied that, in
any case, the chair has the inherent
power to rule out a motion on the
ground that it involves an abuse of

.
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the forms and procedure of this
Hause as this motion, 1 hold, does.
I therefore rule it out of order.”

SHRI SATISH AGARWAL : This
rule was madc 35 years ago. You also
give some  historica! rullng so that
posterity can paste it and quote it after
35 years. Nothing was cxpunged in
these proceedings.

'SHRI RATANSINH RAJDA : You
should draw the inspiration f(rom this,
They were giants ;

MR. DEPUTY-SPEAKER : I have
been in the Opposition for many num-
ber of years,

PROF. MADHU DANDAVATRE:
You will soon have th: opportunity to
come back to Opposition. Don't
worry !

MR. DEPUTY-SPEAKER : Even
now, I am in the Opposition !

PROF. MADHU DANDAVYATE :
As far as the present Bill is concerned,
I want to draw one more analogy.. In
the Fifth Lok Sabha of which 1 was a
Members in this very House, when
MISA Bill was moved at the conclusion
of the debate, when Prime Minister
Shrimati Indira Gandhi was present,
the Minister of Home Affairs Shri Uma
Shankar Dikshit was present. I got up
and said that “‘we have opposed this
Bill at every stage during the debate,
We would like to record the final pro-
test and we want to warn you that
looking 10 your past, it is very probable
that you are going to utillise this MISA
in order to arrest and detain some of
the topranking political functionaries in
this country, the trade unionists
and the fighters for the kisan cause.”
Prime Minister Shrimati Indira
Gandhi got up in this very House
Shri Uma Shankar Dikshit got up and
they said :“We give a solaumn assurance
to this House that political leaders,
political workers and -trade unionists
will not be arrested under MISA.”
All this appeared in the proceedings of
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the Lok Sabha and when emergency
came, the very first men to be arrested
under MISA were Lok Nayak Jayapra-
kash Narayan, Shri Morarji Desai, Shri
Atal Bihari Vajpayee and Choudhary
Charan Singh. Lok Nayak Javaprakash
Narayan cannot be considered as anti-
pational or. antisocial clement who
posed a threat to the security of India,
But despitc that, they were .arrested.
Large number of trade unionists were
arrcsted. Large number of social woik-
crs were arrested and on the wop of that
actually the exccutive functioned in suehl
a way during the emergency that taking
advantiage of this MISA and other laws,
they prepared the cyclostyled orders on
which the signatures of the authorities
were tuken and npames were filied up
afterwards, On one occasion, they
went 10 Thane district in  Maharashira
wheie one RSS Member was airested.
They served warrant and askcd **Where
is the gentleman ?°* The lady of the
house said *“Four years back h: was
dead and . if you want 1o serve the
warrant, go to Heaven,” That was the
incident and s0 many of thain.  Actu-
ally some of the courts have possed very
giricturcs against the manner in which
these warrants wcre issued 1 have
given this background (6 indicate what
was our cxperience of MISA. Then
_¢ame the National Security Act.  Again
- the same assurance was given and (oday
we find that some of the trade unionists,
social workers ia Assam and Punjab and
¢lsewhere are delained under this. The
matter is already pending in the c¢ourt
of law.

There are enly twe  points 10 which
} would like 1o make a reference.

MR, DEPUTY-SPEAKER : please
tfy to cenclude, You have already
taken mere than twelve minutes.

PROF. MADHU DANDAVATE -
There were a lot of Interruptions.
Your interruption was aiso there.

» AUUUSI, Iys3
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MR. DEPUTY-SPEAKER : I never
inlerrupted.

PROF. MADHU DANDAVATE =
What I want te point out is this,
Lf you go through the proccedings of
the High Courts and the Supreme Court
you will find that in a number of cases
of detention came up before the couris
through writ petitions, they have said
that, whenever the grounds are meation-
cd in the detention order, the concerned
authorities must apply their mind:proper
application of mind is the siR¢ qua non
of a proper detention order. Their
comtention was that repressive and
autocratic authorities were likely to put
frivolous grounds, 10 or 15 grounds,
without applying their mind and just
take 2 chance where by the law of
probability one ground might suivive,
and in that zase if the court said that
the whole order survived...

MR. DEPUTY-SPEAKLR : There-
fore, you oppose the introduction,
Plcase conelude.

PROF, MADHU DANDAVATE :
Here they have brought out an amcod
ment by which severability of grounds
will not be accepted, They fec! that
if 20 grounds arc given and only onc
groupd survives and 19 are proved 1o be
frivolous, even then the deiention order
will ¢continue.

One more point, to which no refer-
ence has been made. The maximumny
period of detention has been increased
to 1wo ycars,

So, in every respect, tns Juw  has
bien more repressive. We were opposed
to the original Natiopal Security Act.
Ncw there are more rcasons to oppose
this amending mcasure. Therefore,
gven at  this  stage, I would rcquest the
hon. Munister to withdraw this, If
the Minister adopts this measure, then
history will record that this Home
Minister is a soft-spokén hard-liner as
far as civil liberties are concerned. 1
do not want him to go in the history
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with that designation. 1 would request
him to take cognizance of the feelings
of the House and withdraw this Amend-
ment Bill.

SHRI N. K. SHEJWALKAR
(Gwalior) : Sir, I just want to submit
a few points. Prof. Madhu - Dandavate
has just mentioned about the effect of
several grounds given together, You
know very well that the matters which
go to the High Court in writ cases are
not justiciable in the sense that the
validity of the grounds or the objectivity
of thd grounds is not be considered.
The High Court sets aside an order only
on the basis of subjective thinking.
Actually the present amendment has
been brought to undo the effect of the
original case, in 1941, of Vishnu Tal-
pade. Do you know how this will work,
It is on the basis of the joint effect of
all the grounds taken together that the
detaining authority takes a decision.
If any of them is wrong, how can it be
argued that the remaining grounds are
sufficient to order detention ? Can you
in any way convioce us how, without
an application of mind, an order can be
passed, how to judge what will be the
cffect of all the grounds taken together.

...({nterruptions) It means that the High .

Court cannot consider the grounds on
merits. Subiectively, you do not allow,
whether the mind has been applied
properly or not. That also, you do
not allow the court to decide. Is it not
denying justice altogether ? You are
putting @ man behind the bars. You
are not giving him any opportunity to
say anything anywhere, Forget the
merits of the case ; even the subjective
thinking also,you are not going to allow.
It is actually barring him from going
to the court, and this, according to me
is against Constitution, The Funda-
mental Rights are there and the courts
are there. Sir, may I submit that in
the case of Shri U, M, Trivedi, who was
a Member of this House, one of the
grounds given for his detention was that
he was cutting the telephone wires
climbing the telephone pole. His age
at that time was 68 and one of his legs
was defective, This was the ground
provided ‘- in his case. So, we have
suffered. 1 have myself handled 200
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cases of detention. I have myself been
detained severul times, In one of “the
cases, one of the grouads for detention
was

g AIEHY '@l 9117 Jar § 1"

Can you imagine what harm you are
doing by this. I am opposed to this
because if any Government is not able
to admiaister on the basis of the com-
mon law of the land and wants to scek
some extraordinary laws...

MR. DEPUTY.SPEAKER : Then
you had a moustache ? '

SHRI N. K. SHEJWALKAR :1
fought his case ... (Interruptians) Any
government whick cannnot .rum its
government or administer properly on
the common law of the land, I will say,
it is a failure. All over these special
laws are temporary laws. In every
country, all over, they are temporary
laws. However, I have opposed it
when Choudhary Charan Singb wanted
to briong an amendment to the Criminal
Law Procedure Code, I was one who
opposed it-I not only opposed but 1
got a signature campaign and the law
could not be brought.™ Similarly, when
Madhya Pradesh had this law of deten-
tion, I opposed it. I am among those
very few who could oppose it,

I hold that this is & matter, this is a
very serious matter and one must consi-
der it. Ultimately, I can assure you,
that you can go on marking any number
of laws. But unless and until you have
a proper implementing machipery you
capnot do it, you will never be able to
do it, Taking this power and denying
Jjusticc and taking away liberty-because
a baby bas been brought by your prede-
cessor, you cannot help it. Now it is

. the prestige of the Government involved.

I do not know why. I cannot go into
the merits, One year or two years, it
is absolutely against justice and funda-
mental rights, Therefore, I have to
oppose it.
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SHRI P. V. NARASIMHA RAO:
It is well known that at this stage we
do not go into th: merits of the Bill.
So I take it that the opposition of the
Bill at the introduction stage is more of
a symbolic character. Hon. Members
of the opposition wanted to register their
opposition right from the beginning
starting with - the introduction stage.
That is why I would not go into mdny
more details, 1 would only say that in
the first place, this Bill which has ,been

criticised as unconstitutional is not
unconstitutional. That is one thing
which 1 would like to refute. It flows

from the provisions of the Constitution,
That is No. 1...([aterruptions) Since this
hay been raised, | am only answering it
in a very few words, ..

PROF. MADHU DANDAVATE :
It is against the spirit of the Constitu-
Lion. ' *

SHRI P. V. NARASIMHA RAO -

No. 2 this is an amendm:nt to a statute

which has already b:zen on the stiiute
book. Itcame., in the Jloim of an
ordinance because of c¢ertain 1easoas

which we can cartainly discuss when we
go into detajls.

This amendment is according (o me
a logical amendm-nt. Mr Somnath
Chatterjee said that out of 10 grounds
if9 grounds are vague and on'y ons
ground is valid, then this Bl says that
the detention is vatid 1 wo to the other
example. If 9 grouds are vatid and
one is vague, does it stand to reason
that if the dctaining authority s
convinced that d=stention undzr this Act
_lsonccessary on substantive gfounds, this
one ground shauld over-rule that judgz-
ment _.(Interruptions) Ths decision, the
subjective decision-we _can go. to ths
correciness of a decision ipa givon
case, The subjzclive decision of inveok-
ing this law having bzen taken; you go
1o the progedural part. The proczdural
part is that grounds have to be given.
Now out of 20 grounds, 10 may bz good
and 10 may bz bad. , The question is
that each ground has to stand on its
own validity, It is nota conglomera-
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tion of grounds.
grounds.

It is not a bunch of

v
SHR!I N K SHEJWALKAR
guestion is what made th: detaining
authority think that this is the ground
on which the detention order is issued.
It is hot the number.

¢ The

SHR$¥ P V. NARASIMHA RAO:
This is what I am saying. [f there are
scveral grounds and ezeh ground stands
on its own validity, on i1s OWn accuracy
and on its own facts. (Interrupt! ns)

If you are in principle against the
preventive  detention itself ‘that is a
different story. I am not going into

thut, We will go into that when we have
a d«bate in this House on the desirdbili-
ty or on the necd under ¢ertain circum-
stanccs of having it. The very faet that
it 1s containea in the Constitulida is
proof positive that the fiamers of the
Constitution had  envisaged a sct of
circumsiunces under which this would
becoms necessary. ([nterruptions) We
arc on a limited point here as to whether
the grounds are severable or not. The
ground, 1 submit are certainly severable
and if a decision has
“this law is to be invoked in a particular
case, the mzre fuct thit some of the
grounds are vague should not invahidate
the invozation of that law. This is the
point on basis of which this amendment
has becen broucht,

SHRI INDRANT GUPTA : That
means vou we challenging the Supreme
Court’s julgement.

SHRI P. V. NARASIMHA RAO: No
We are not challenging - the Supreme
Couri’s judgem:nt.- YVe have a parallel
“law in COFEPOSA on the same lines,
We are (rying to see 1hat the ligislaion
becomes really effective, There is not
point in legislating and , finding my
weapon is ineffective, 1 consider legisla-
tion @ clvilised weapon. IT we find it is
ineffegtive, then #t is the ~duty of the
legistature to make it effective.

L

been taken that
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PROF. MADHU DANDAVATB*

COFEPOSA is for cconomic offenders.
You are using it for political offenders.

SHRI P. V. NARASIMHA RAO:
That is a diflerent point as to how it has
been used, Sir, the opposition members
have given m+* th: ban=fit of ddbut, Dbe.
cause I have just come into this Ministry,
I thank them for this ‘bencfit of doubt. I
would like to tell them that I am going
to find out how this law has been used,
The Central Goverament has not invoked
it even in a single case, 1 shall certai-
nly go into how it has been used |,

AN HON. MEMBER : It

CXCusc,

is- just an

- -

SHRI P, V. NARASIMHA RAO : it

is pot an cxcusc. It 15 a fact and ..
SHRi INDRAIJIT GUPTA You
hav: “fasliipned th: wiapon-you have

wapon and randed
as much

just described (L as a
it over to othzts to
as they lix..

18USS 4

SHRI PV, i WRASIMHBA RAQ @ It
IS @ WCrpon wilic t D100k s hetassary 1a
certain Ciicumstanccs

AN HON,
Centre doy ey
ted by the boate

MEMBER Instcad of
Cake gClling us arres~
wuvarnment.

SIIRI P. V, NARASIMIIA RAO ¢
S, this amoapmen: 18 for a Iimited
purpose and, therelore, we need not go
into th !crails of tihe Bill,

: )
SHR! "OMNATH CHATIERIEE !
There is u possibility of its-being misul-
e, kindiy think of 1, b
" - .

SHRI P. ¥, NA2ASIMHA RAO : |
am certaiziy thwoking of the possibilitics
of its use in a manner other than prése-
rib*d by 'agy, That is alie the case
with every Jaw, Every law can bz mis-
uscd and can be propesly used, It is the
duty of the legislature and the executive
to sce that every law is properly used.
That is “ a different aspect. aMogether
Sir, since all these points have been

1-..

- »
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clubbed together in this opposition, it is
not possible to club together my own
defence. That will have to be done
point by point when we go to the consi-
deration of the amending Bill,

Interruptions)

MR. DEPUTY SPEAKER, : The

question is ;

**That leave b2 granted to intro-
duce a Bill further to amend the
National Security Act, 1980,”

Th: motion was adopted.

PROF. MADHU DANDAVATE :

Sir, as a symbolic protest, we walk out, .

prof’ Madhu Danlavaie and some other
hon, Members th-n [eft the House

SHRI-P. V. NARASIMHA RAO :

Sir, I introduce the Bill.

13.50 Hrs. :
STATI MENT RE NATIOMAL SECU-
KITY (SECOND AMi “DMENT)
’ ORDINAN(CE

The Minister of Stale in the Minis-
try of Hym: Aaus (SHRI'VTATI RAM
DULAKI alNHA) { On bzhalf of Shri
P. Venkatasubbaih, T bag to lay on
the Table ap explamito y Statement
(Hindi and, Eng!i-h  versions) giving
reasons for immedtate legistation by the
National Security (“ccond Amendment)
Ordinance, 4984,

TERRORIST AFFECTED AREAS
(SPECIAL COURTS) BILL®

THE MINISTER OF HOME AFF-

AIRS (SHRI P. V. NARASIMHA RAO)

*  Published in mz..m of lndmama
ordmlfy Part 11, section 2, dated
6.8.1984,



