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CHIEF ELECTION COMMISSIONER
(CONDITIONS OF SERVICE) BILL

SHRI CHITTA BASU (Barasat): I beg
t0 move for leave to introduce a Bill to
regulate certain conditions of service of
the Chief Election Commissicner,

MR. DEPUTY-SPEAKER: The question
is:

“That leave be granted to introduce a
Bill to regulate certain conditions of ser-
vice of the Chief FElection Commis-
sioner.”

The moton was adopted.

SHRI CHITTA BASU: 1 introduce the
Bill.

15.50 hrs.

INDIAN POST OFFICES (AMEND-
MENT) BILL

(Amendment of Section 26)—Contd.
by Shri Atal Bihari Vajpayee

MR. DEPUTY SPEAKER:. Now we
take up further consideration of the mo-
tion moved by Shri Atal Bihari Vajpayee
on 30th April 1982,

- The Minister may now reply.

THE MINISTER OF COMMUNICA-
TIONS (SHRI C. M. STEPHEN): Mr.
Deputy Speaker, Sir, during the last
Session, we had a ¢imilar a Bill. The
only difference is that whereas this one
is with regard to the Post Offica Act and
the other one was »homt the Telegraph
Act, The question as the same in subs-
stance. At that time, T had put forth
my arguments as {0 why any such amend-
ment as has been sought, is not called for.

Now, there is one importan; aspect to
the postal operations which T want to
bring to the notice of the hon. House.
The post offices are well-known as a very
vast organisation with facilities to send
communications far and wide. The rates
are fairly subsidised. It is accepted every-
where throughout the world that the
type of articles, postal articles that can
take recourse to these facilities, cannot
be unrestricted. It is not every type of
postal article that wil] Ye allowed the
facility of postal transmission.
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The facility of transmission through the
postal organisation is given in our Post
Office Act itself. There are Sections 19,
19A, 20 and 21 which specifically say
that such and such type of articles will
not be allowed to be transmitted. Sec-
tion 19 says any sort of dangerous thing
or filthy thing will not be allowed. Sec-
tion 19A says any literature that relates
to any lottery, which is not a Government
lottery will not be allowed Section 20
says, any obscene stuff or any seditious
or provocative sort of stuff, photographs
and all that will not be allowed to be
transmitted. Section 21 says that the Gov-
ernment can from time to time specify
such types of articles which will not be
allowed to be transmitted by the postal
organisation. I point out this to empha-
sise that nobody need get away with the
impression that any type of literature or
letter or any stuff can have the facility
that the postal organisation offers. It is
not only in India that this restriction is
provided but in many other countries
also which are acclaimed as democratic.

It was stated that this provision was
brought in by England to put us under
subjugation and all that. Well, Sir, the
position is that even today in England,
under their Posta] Act, the Post-Master
General or the Secretary of State has got
the power to order that the postal articles
at transmission may be intercepted. As in
our Act, they too say that no postal arti-
cle can be opened and all that with &
proviso that nothing in this Section shall
extend to opening, detaining or delaying
of a postal packet or article under the
authority of this Act or in obedience lo
a warrant in writing by the Secretary of
State, This question came up before the
Parliament of England and then the Home
Secretary—not when we were under sub-
jugation—on June 7_ 1957, made a state-
ment and answered the questions. He said
that this power was one which the Par-
liament had always recognised to be ess-
ential for the protection of society. It is
only used solely in cases involving the
security of the State, or for the purpnse
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of detecting serious crime., That informa-
tion from this source was jealously guard-
ed and it was a settled principle that it
was not disclosed to persons outside the
public service.

Again, in that year a committee was
appointed to examine and report upon
whether the power to exercise thig must
be there or not. The Committee consisled
of Sir Norman Birkett. I.ord Moncktion
and Mr. Patrick Cordon Walker—very
eminent people constituteg the Committee
The Committee reported: '

“The origin of the power of the Exe-
cutive to intercept communications
could only be surmised but the power
had been exercised from very early
times and had been recognised as law-
ful by a succession of statutes cover-
ing the last 200 years or more...."

“The manner of its exercise had from
time to time been the subject of public
discussion and in 1844 had been the
subject of investigation by two secret
committees, one of each House of Par-
liament which inquired into the law res-
pecting the detaining and opening of
letters at the General Post Office, but
both these committees had recognised
the power as lawful.”

This is the power which is existing in
England. There is no condition at all—
any type of article in accordance with
the discretion of the executive authority,
whether it can be detained or opened. The
matter came up for consideration and they
came to the conclusion that the power has
got to continue to be exercised.

1 have got before me the provisions in
quite a number of other countries. Take,
for example, Canada. It says:

“Whenever the Post-master General
believes on reasonable grounds that any
person—

(a) is, by means of the mails,—

(i) committing or attempting
to commit an offence, or

JULY 22, . 1982
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(ii) aiding, counselling or
procuring any person to commit
an oﬂfence, or

(b) with intent to commit an
offence, is using the mails for the
purpose of accomplishing his object,
the Post-Master General may make
an interim order prohilfiting the deli-
very of all mail directed to that per-
son or deposited by that person in a
post office.”

There s a similar provision in the Aus-
tralian Post Office Act. There is a simiar
provision in the New Zealund Post Office
Act. It is a very sweeping one. It says:

“The Governor-General may, by
Warrant under his hand, direct the
Post-master General or any officer to
detain or open any postal article for any
purpose mentioned in the Warrant.”

A complete permission is given there.

As far as the United States is concern-
ed, the type of articles which can be
detained runs into a very large number.
They have specified what are the articles.
It would be of interest to see that one
of the articles which can be detained is:

“Mail matters, except sealed letters,
originating, etc. in a foreign country and
determined by the Secretary to the
Treasury to be “Communist political
propaganda™ shall be detained by the
Post Master General, and the addressee
notified. If the addressee does not de-
sire delivery within a reasonable time
(not exceeding 60 days), it is disposed
of as the Post Master General directs.”

There are quite a number of such provi-
sions in other countries also.

What I am saying is that the power
to refuse the facility of postal organisation
to types of articles which the Government
feel are not good is a principle accept-
ed in all the democratic countries, As
far as the countries which are not demo-
cratic are concerned, there need be no
special provision about it. It is mnot al-
lowed at all. So, it is in this context that
we have got to look at it. It cannol

be said that a provision like this is @&
o
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violation of the fundamental right or the
basic right of anybody. The question is
whetlier one can make use of this organi-
sation in furtherance of activities of dis-
sension in the country. Dissensions are
there; secessionist movements are there;
communal tensions are there; subversive
movements are there, They are free to
do it as they choose. But the question
is, whether I should be compclled to pay
for all that and to carry the connected
mail which wil] enable the concerned acti-
vists to communicate with their comrades
far and wide in the country and outside.

I am simply saying, you may do what-
ever you choose But if you come into this
postal organisation and if there are cer-
tain types of mail which are treated as
non-mailable.’ that will not be carried. If
that s not to be transmitted, it presup-
poses that I must have the freedom to
look into the letters to see whether the
mail contains letlers of this type or not.
If these letters are not of this type, o
danger will be done. They wil]l be sealed
and transmitted. If they are of this type,
then, of course they, will be intercepted
and appropriately dealt with. It is all this
that is provided for, nothing more than
that.

Mr Vajpayee's Bill asks for a very de-
terrent punishment in the case of :any-
body detaining or opening the mail and
all that. I would only tel] him that there
is already a provision in the Post Office
Act, Mr. Vajpayee’s Bill says that six
months imprisonment must be given. But
the provision here is.

“Whoever, being an officer of the
Post Office, contrary to his duty, opens
or causes or suffers to be opened, any
postal article in course of transmission
by post, or wilfully detains or delays,
or causes or suffers to be detained or
delayed, any such postal article shall
be punishable with imprisonment for a
term which may extend to two years,
or with fine, or with both.”

Shri Atal Bihari Vajpayee wants only six
months, Under the Postal Act the punish-
ment provided is two years and even seven

years.
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“Whoever, being an officer of the
Post Office, commits theft in respect of,
or dishonestly misappropriates, or, for
any purpose whatsoever, secrets, dJes-
troys or thrown away, any postal arti-
cle in course of transmission by post
or anything contained therein, shall be
punishable with imprisonment for a
term which may extend to seven years,
and shall also be punishable with fine.”

Drastic provisions are already there with
the proviso that —

“Nothing in this section shall extend
to the opening detaining or delaying
of any postal article under the authority
of this Act or in obedience to the arder
in writing or 6f the Central Govern-
ment or the direction of a Competent
Court.”

16 hrs

Does Vajpayeeji want to reduce the
punishment to six months? This Bill con-
cedes that there can be contigencies in
which the interception must be done. It
is not his case that under no circumstan-
ces should postal articles We intercepted.
That is not his case. He says that during
a proclamation of emergency it can be
intercepted and that if it is necessary in
the interests of the security of the State,
it can be intercepted. The implication of
the submission is that interception is per-
missible.

If interception is permissible, how would
you do it?  You intercept those of the
letters which you think are suspect of
that character and, therefore, you will
have to open a large number of letters
and only in a few the type of this, will
come. This implies that letters which
do not contain this type of material may
also be opened. Shri Atal Bihari Vaj-
payee has stated that interception is per-
missible. Once he concedes that inter-
ception is permissible then he concedes
that interception of postal articles which
may not come in this category but which
could be suspected of coming in  this
category also, is permissible.

Now look at what he stated, He says it
can be done only in the event of a dec-
laration of emergency. We kno™ the am-
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ended provisions of the emergency, Only
in the event of a war or only in the event
©of an armed rebellion, the proclamation
of emergency takes place. Is that all the
danger that we have? Does he say that?
Does he not concede that there is seces-
sionisy movement in the country without
being an armed rebellion and is there
no situation for me to come into the pic-
ture although there is no declaration of
<emergency? Does he say that even if
communal tension or communal conflict
takes place and hundreds of people are
killed and even if it spreads out without
there being an armed rebellion or danger
to the security of the State even in such
a national si‘uation there should be no
interception of the mail of the suspzcis?

Would vou say that if a letter by the
secessionist movement, for example, is
sent I should not go into any but zarry
the letter faithfully to the agents of those
people, hand it over to them and give my
own assistance to carry out that move-
ment? Would vyou say this? Different
types of situations in the country are pos-
sible.  Thap is not a question of security
of the country. That is a question of in-
terna] situation which we have to resist,

Assuming there is 'a conspiratorial gang
working and carrying on offensive activi-
ties, they send their letters across. They
send their letters across for smuggling and
for so many other things. I know these
things are going on. Is it my duty to
carry it faithfully from criminal to crimi-
nal and be permitted to carry it on? Do
I not have the freedom to curb it? Do
I not have freedom to suspect the per-
son and to say that these letters must be
intercepted and the offenders must be id-
entified?

Once you say that he concedes that in-
terception is permissible under such situ-
ation, then the only question is: what
is the sitnation?

You cannot have greater freedom than
1he fundamental rights provide for in the
Constitution. You have the right o
freedom of expression and all that and yet
that fundamental right is subject to cer-
4ain pravisions:

JULY 22, 1982
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“Nothing in sub-clause(a) of clause(1)
shall affect the operation of any ex-
isting law, or prevent the State from
making any law, in so far as such law
imposes reasonable restrictions on the
exercise of the right conferred by the
said sub-clause in the interests of the
sovereignty and integrity of India, the
security of the State, . . ”

“...friendly relations with foreign
States, public order, decency or mora-
lity, or in relation to contempt of court,
defamation or incitement to an offence.”

I would submit to you that I will be com-
ing to the House very shortly with an
Amendment Bill which wil] amend the
particular clause that he seeks to amend.
The Anmrendment that I will be bringing
forward—I could read it out now—con-
tains exactly the same provisions which
are in article 19:

“The Central Government or the
State Government or any officer speci-
ally authorised in this behalf by the
Central or the State Government, may,
if satisfied that it is necessary or ¢x-
pedient so to do in the interests of the
public safety or tranquility, the 3ove-
reignty and integrity of India, the secu-
rity of the State, friendly relations with
foreign States or public order or for pre-
venting incitement to the commission
of any offence by order in writing dir-
ect that any postal article........ ”
may be intercepted.

This Amendment will make it a justiciable
order. An order will have to be given
specifying why that order is given and on
what ground that order is given. This
is the Amendment that I will be bringing
forward shortly. It covers up whatever
lacuna there is now. And this i8 in
accordance with the Report of the Law
Commission; they have told us thal we
could intercept but we must intercept
only so far as the proviso to article 19
permits us to intercept. That proviso 1
am incorporating into the Amendment
which I propose to bring before the Hou-
se. There musf be a written order
giving the reason why that order has been
issued, and it will be open to the affected
parties, if they think so, to take the mat-
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ter to the court of law and challenge that
it is noy coming under any of those things
mentioned in the proviso, Arbitrary 2nd
cantankerous orders can be challenged.
The court can ask me to bring forth the
order which I passed and ask why it was
passed, and T will have to justify it be-
fore the court of law. The court of law
can tell me that this provision is not
satisfied, and from thay moment I  will
not be allowed to intercept the articles or
letters any more.

Assuming that a letter comes under any
of these things mentioned in the proviso,
should T or should T not be permitted to
intercept it? That is the simple question.
If any letter intervenes with the sovere-
ignty of India or the integrity of India
or the law ang order situation or our re-
lations with foreign nations, if any letter
comes under any of these things that are
mentioned here, then I would put it to
Mr, Vajpayee to answer, whether he would
be agreeable that the Government's mach-
inery or the nation's machinery should be
used for the purpose of transmitting those
articles. This is the simple question that
i1s before us, and if he looks at it that
way, then I am absolutely sure that he
will agree that this sort of power will have
to be retained. It is a question as to un-
der what conditions. There we have a
difference of opinion. He says: limit
it to the declaration of Emergency and to
the security of the State; and I say that I
am limitng it within the provisions of
the Constitution, the conditions stipu-
latedl wunder article 19. As thz pro-
vision stands today, it is not limited that
way; it is stated that, if there is an Em-
erency, then any type of article
can be intercepted. I am now saying
“No; it should not be so; I must be con-
vinced that these p are satisfied;
and then alone T can issue the order’.
This Amendment, I can assure Mr. Vaj-
payee, I am bringing forth very shortly.

Another clause of his Bill is that one
part of the present clause should be dele-
ted. There is a provision now which
says:

“If any doubt ariseg as to the ex-
istence of a public emergency, or as to
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whether any act done under sub-section
(1) was in the interest of the public
safety or tranquility, a certificate of
the Central Government or, as the
case may be, of the State Government
shall be conclusive proof on the point.”

He wants this provision to be deleted. I
can tel] him that, in the Amendment
that T will be bringing forward, this pro-
vision will stand deleted. That part of
his Bill is accepted, but the only thing
is that I will bring it by an official am-
endment. This particular provision
which gives me a blanket power above
the reach of the judicial process. I am
deleting and that will be gubject to the
judicial scrutiny_

With this assurance, [ think, Mr Vaj-
payee will agree that in substance I have
accepted whatever amendments he wanted
to bring forward and I hope he will not
press his amending Bill.

I want to say one thing more. I am
not entitled to reveal anything at all
here.  But if Mr, Vajpayee will consult
the then Home Minister when he was in
power, that Home Minister wil] very
secretly tell him that a; that period quite
a number of letters were intercepted, or-
ders were issued and interception did take
place. This he will say.

Last time when I said about West Ben-
gal, T said that interception is taking place
and I would like to make one clarification.
The parties whose letters they are now
asking us to intercept and which we are
intercepting—I -absolutely have no quarrel
with the West Bengal Government—are
the type of parties whose letters do des-
erve to be intercepted, The point s
that interception is taking place.

In Tripura what happens is that every
day for 2 hours the representative of the
State Government comes to our office, sits
there and intercepts whatever letters he
might choose and take away the letters he
wants. They have not even issued an
order which they are supposed to issue,
This is the position which came to my
knowledge and this is not permitted nnder
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the law. Therefore, I am writing a
letter to the Tripura Government that if
they want to intercept, whose letters they
want to intercept they must tell me and
they must give me a letter for that. This
is happening in Tripura.

Every Party when it comes to power
will realise that there is the need for in-
terception.  After all nobody has got
any pleasure in looking into somebudy
else’s letters.  Perhaps it may be inter-
esting to go through Jove letters which T
hope will not be forthcoming from Vaj-
payeeji. Apart from that' there  will
be no pleasure for us, no pleasure for the
officers also. Millions of letters are
going across, It is not a question of
pleasure. It has got two purposes (0
serve: one is to decide as to whether
non-mailable articles are going or not
and (2) the investigative jurisdiction of
the Government can go into that. If vou
carry ‘a letter, a Police Officer can come
and say, ‘Let me see the letter’ He has
got the power in the process of investi-
gation. Merely because it is going
through the postal service, although he
knows that this letter is going through it,
it is not that he cannot seize it. If I
carry it can be seized but if the postal
man carries, it cannot be seized—this
sort of distinction is an unreasonable dis-
tinction altogether and post office cannot
be - while a Gurudwara or temple may be,
a sanctuary to protect the offenders for the
time being. Temple or Gurudwara may
be beyond the bounds of policemen and
anybody can go there and anybbdy can
do whatever he thinks in the sanctum
sanctorum. But that sort of a position
cannot be permitted in the postal organi-
sation. Postal organisation cannot be
converted into a sanctum santorum where
impermissible things can be permitted to
be conducted. Therefore,  interception
does take place and will take place.
Throughout the = world every country
has this provision, To anybody who
wants to send a letter across, this is the
warning by the post office. Let him not
send the letter across with the feeling
that nobody will intercept. Interception
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may take place. If you want to send
something which must be kept away from
the knowledge of anybody, then betier
make Some other arrangement to send it
rather than resort to the postal organisa-
tion. It will be intercepted. This is the
system in to-day’s communication., You
speak about sending your message through
the stellite, When the message goes
through the radio wave, anybody can
intercept, Anybody can intercept the
message which is coming across in the air.
That is susceptible to interception. I am

talking about the modern system of com-
munication. So  secrecy cannot be
guaranteed. As far as wp are
are concerned, we are a public orginisa-
tion run by the nation for its own
purpose and it cannot be permitted that
this huge organisation will give sanctuary
to criminals, to thugs, to saboteurs to
subverters and to anti-national elements
and to elements which are against the in-
tegrity of the country and which are
carrying on secessionist activities. This
cannot be a sanctuary for them and this
cannot be a Lifeline to carry out their
nefarious activities. I cannot be a messen-
ger to carry out their nefarious activities.

Therefore, this provision is there, But,
that is bemg made in ful conformity with
the provisions of the Constitution. Mr.
Vajpayee's Bill T accept in half and and
and may kindly withraw the other half

of it.

MR. CHAIRMAN: A good compromise.

SHRT C. M. STEPHEN: He wants to
delete sub-caused (2). I am agreeing to
delete. He wants the punishment to be
given to be six months. T say that two
or seven years' imprisonment is already
provided. He wants interception in the
interest of security of State. There I only
add the other provisions in Article 19,
besides, the security of State also.
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Having done, that with the satisfac-
tion that he has provoked the debate on
this particular matter, I hope he will
agree to withdraw the Bill and wait for
the introduction of the amendment which
I will be bringing forward. '

Sir, let us have some faith in the bona-
fide of one another. I refuse to place an
the table of the House or divulge whose
letters were intercepted at a particular
time. This s a question of secrecy which
I have got to maintain. For the politi-
cal purpose, I shall not violale the
secrecy which has got to be maintained.
The aceptance of a bona fide be must
concede to us also. The objection is
not to the provision of the Act but it is
to the misuse of the Act and to provide
against the misuse of the Act. T will be
bringing in a bill with a provision which
will give you the right 10 go to the court to
challenge this order which I have issued.
The court wil] have the power to issue a
writ to me to see that such and such
an interception is not permissible, if one
or two writs succeed, then I shall be
much more careful and 2ny government
will be careful to see that the misuse
dees not take place. With these observa-
tions, T accept the bill half of it and I
request him to withdraw the other half
of it Thope he will withdraw the Bill.

MR. CHAIRMAN: Mr. Arakal, you
wani to Seek clarifications.

SHRI XAVIER ARAKAL: (Erna-
kulam): Very important one. Without
obtaining the order from the Central Go-
vernment or the State Goverument offi-
cial, is interception of the mail possible?

AN HON. MEMBER: Why not?

MR. CHATRMAN: Let him put the
question,

SHRI XAVIER ARAKAL: What is
the position of the Central Covernment
in relation to this matter? Supnose my
mail is intercepted by the Government
- ‘without obtaining the prior order from
the Central Government or the competent
authority. What action is the Govern-
ment going to take—I would like to know
that.
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SHRI C. M. STEPHEN: Well, Sir,
both the Central Government and the
State Governments are competent autho- -
rities to issue the order. The postal ser-
vice will carry out the order. If it comes
from the appropriate ‘authorities, we
cannot look further into that.

As 1 said, nobody can come to the post
office and ask for searching all sorts of
letters. This is something which is reported
to me now, I danall take up the matter,
This will noy be permitted.

FEr g 1 IR o gudw qW @
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SHRI C. M. STEPHEN: It is in the

Constitution.

SHRI ATAL BIHARI VAJPAYEE:

You are trying to amalgamate both the
things retaining something from the old
act and including the remaining from the
Constitution. Why not take entirely
from the provisions of the Constituticn?

SHRI C. M. STEPHEN: 1 ecntirely
agree, /
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SHRI ATAL BEHARI VAJPAYEE:
You see what you read out.

SHRI C, M, STEPHEN: I read friendly
relations, public order.

SHRI ATAL BEHARI VAJPAYEE:
Public order is not public tranquility.

SHRI C. M. STEPHEN: It says:
public order, decency or morality or
in relation to contempt of court, defama.
tion, or incitement to an offence’. Any
type of letter will be intercepted. It is
permitted here.  When thiat  comes, you
can put amendments I am bringing that.

MR. CHAIRMAN: He is offering this
—even if you want to suggest something
before he brings out the amendment, you
can do it. If you agree to withdraw 1it.
you will have another opportunity to
discuss it.

SHRT ATAIL BIHARI VAJPAYEE:
'Sir, he is alive tot he misuse of the provi-
siong of the Act,

SHRI C. M. STEPHEN: Possibility of
misuse,

SHRI ATALBEHARI “ VAJPAYEFE:
The Act has been misused.

SHRI C. M. STEPHEN: It is your
apprehension.

SHRI ATAL BIHAR VAIPAYELE: It
is my apprehension and your apprehen-
sion also. You have before you the list,
Why some Members of Parliamen't have
been included? Members of Parliament
are included.

MR. CHAIRMAN: Mr. Vajpayec,
the Minister said that during the Jannta
' party Government, this was misused. (In-
terruptions) Tt is the same experience 0D
this side also.

SHRI ATAL BIHARI VAJPAYEE:
With one difference. When we are in
the opposition, we are alive to the situa-
tion. But when thay were in the opposi-
tion they decided to keep mum. They
did not fight for this amendment,
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SHRI C, M. STEPHEN: We did not,
because, we know it is necessary, Sir,
merely because we are there, we don’t
change our stand, when we know it is
necesary, we support it.

MR, CHAIRMAN: He wanted to be
construclive opposition at that time,

SHRI ATAL BIHARI VAJPAYEE:
Not constructive, Sir; they were not per-

forming as the Opposition party,

SHRI C. M. STEPHEN: Our gttitude
has remained the same there and here,
both. Their attitude changes.

SHRI ATAL BIHAR VAJPAYEE:
No, that is not correct. Sir, I am glad
that he has agreed to bring forward an
amendment. Since fifty per cent has not
been conceded, 1 reserve my right to
vole against that. And in the mean time,

I don’t want the debate to be prolonged.
1 don’t press my Bill.

MR. CHAIRMAN: Do you want tO
withdraw it?

SHRI ATAL * BHIARI VAJPAYEE:
Yes.

SHRT HARIKESH BAHADUR: (Go-
rakhpur): My mail is being censored
every day. Letters are being intercepted.

I am getting only envelopes Letters are
being removed, (Interruption)

MR. CHAIRMAN: The question is:

“That leave be granted to withdraw
the Bill further 10 amend the Indian
Post Office Act, 1898".

The motion was adopted.

SHRI ATAL BIHARI VAJPAYEE:
T withdraw the Bill.

MR. CHATRMAN: You must compli-
ment him for his reasonableness.

SHRI CHANDRA SHEKHAR SINGH
(Banka): We congratulate him for his
reasonableness and constructive attitude.



