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understand how the entire press in India
publicised this news in a distorted way
and still the sequence of these clear facts
have no: come out in any one of the
newspaper except the ‘Hindu' so far.
It is rather very painful to me to note
this fact. Secondly, it is quite gratifying
that the authorities have brought the
situation immediately under control in
order not to allow that situation to de-
teriorate any further Apparently the
entire situation there no doubt is silent
but I personally believe it is a deceptive
silence as it may flare up at any moment
and  suddenly become another Villu-
puram episode, because the entire Hari-
jan population in that surrounding area
now is under panic. All the places of
Harijan habitation there gave a deserted
lock when I personally went there. It
clearly appears meanwhile there is an
indiscriminate harassment of Harijans
and also an indiscriminate arrests of
mainly Harijans and this must be stop-
ped forthwith otherwise it would be
very difficult to restore the sense of
confidence in the innocent Harijans in
order to enable them to return to their
houses soon.

Thirdly, there should be a proper
inquiry commission (a) Firstly, to find
out whether and to what cxtent these
incidents could have been prevented by
timely and cffective interference by the
local police authorities when there  were
open challenges and counter chaI]cnges
between  those caste-Hindus and  the
Harijans for about three weeks earlier
and (b secondly. to conduct a thorough
and unbiased enquiry to correctly find
out the real culprits and bring them to

hook.

(iv] REPORTED INCIDENT OF SHOP-LIFTING
mw Lovnon ay A DepuTy SFRCRETARY
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(v) REPORTED ATTENDANCE OF ‘INDIAN
DerLecaTes' a1 THE  Istamic Con-
FERENCE HELD AT KARACH[

DR VASANT KUMAR PANDIT
(Rajgarh) : Sir, under rule 377, I wish
to mention the following matter of urgent
public importance in the House :

The reported attendance of Indian
Delegates including journalists from India
and Heads of Indian Muslim Organisations-
including representatives of Dawoodi
Bohra Mullaji in the Islamic Conference
recently held at Karachi, the passing of
an unanimous resolution by that conference
demanding plebiscite in Kashmir, the
strange manner in which ‘Indian Delega-
tes' went for the conference at Karachi,.
the gross failure of C.B.I. and State intelli-
gence to find out or warn the Government
of this move, the inquiries and investiga-
tion donc by the Indian Embassy at
Karachi and the Government of India
from the persons who participated in that
conlcrence

12.22 hrs.
INSOLVENCY I.nl'-l’t'E(AMENDMENT)
BIL

THE MINISTER OF LAW JUSTICE.
AND COMPANY AFFAIRS (SHRI
SHANTI BHUSHAN). Sir, I beg to
move 3

“That the Bill further to amend
the Presidency-towns Insolvency Act,
190q and the provincial Insolvency Act,
1920, as passed by Rajya Sabha, be
taken into consideration.”

The law Commission of India, had in
its Third Report on the Limitation Act,
1gofl. rccommended that the maost effective
way of instilling a healthy fear in the minds
of the dishonest debtor who evades the
execution of decrees would be to enable
the court to adjudicate him an insolvent
if he does not pay the decretal amount after
notice by the decree-holder by specilying
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a period within which it should be ﬂaid
on the lines of the Presidency-towns Insol-
vency and Provincial Insolvency(Bombay
Ams=ndment) Act 1939 (15 of 1939). The
aforesaid recommendation was reiterated
by the Law Commission in its Twenty-
sixth Report on Insolvency Laws. ‘To
the same effect were the views of the
Expsrt Committee on Legal Aid which
observed that such a simple amendment
may b= done in the Insolvency Laws with-
out waiting for the enactment of a compre-
hensive law on Insolvency.

The Bill seeks to give effect to the re-
commendations of the above expert bodies
and provides for the amendment of the
Presidency-towns Insolvency Act 1009
and the Provincial Insolvency Act. 1920
for the purpose of including a new act of
-insolvency. The Bill enables the decree-
holder to send an insolvency notice. The
notice can beserved in respect of any decree
or order for the payment of money due to
a creditor, the execution of which has not
been stayed. If the judgment-debtor fails
wWo pay the amount within the period speci
fied in the notice which shall not be less
than one month or furnish security for the
payment of such amount to the satisfaction
of the creditor this would deemed to be
an-act of insolvency. Where the judge-
ment-debtor is m'uring outside India, the
insolvency notice shall be served only
after obtaining the leave of the Court
.and the period for compliance of the said
notice will be specified by the Court. It
would however, be open to the judgment-
-debtor to satisfy the court that he has a
counter-claim or set-off which equals or
exceeds the decretal amount or the amount
-ordered to be paid and which he could
not lawfully set up in the suit or proceeding
‘in which the decree or order was passed
against him. The judgment-debtor would
also be permitted to raise the defence that
the amount is not payable by or under
any law for the time being inforce for the
relief of indebtedness and is entitled to
‘have the decree or order set aside under
the provisions of that law. The Bill also
seeks to amend the rule-making power to
enable the High Court to make rules with
regard o the form of the insolvency notice
and the manner of service thereof.

As the subject matter of the Bill is
relatable to a matter in the Concurrent
List, the views of the State Governments
were obtained regarding the proposed
amendments. Most of the State Govern-
ments have agreed to the amendments.

A question has, however, been raised
that by this provision, the judgment.
debtors would be harassed by the decree-
holders. There is no cause for apprehen -
‘sion om this ground as the proposed provi-
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sion would apply only when the operation
of the decree has not been stayed. The
main object of the amendment is to sure:mt
the harasment of the decree hol by
dishonest judgement-debtors who tend to
take advantage of every technicality to
defeat and delay execution proceedings
with the result t the decree often be-
comes virtually a scrap of paper. It may
in this connection be mentioned that the
Bombay Amendment has worked satis-
factorily for about a guarter of a century
and does not seem to have led to any
abuse. The State of Kamataka has also
adopted a similar amendment in 1963
by the Provincial Insolvency (Mysore
Extention and Amendment) Act, 1962
(Mysore Act 7 of 1963) and the experience
of the State Governments of Maharashtra,
Gujarat and Karnataka had been that
the Act had worked without any difficulty.

There were certain apprehensions that
the judgement-debtors may be harassed
in the execution of ex-parte decrecs and
by the non-service of msolvency notice.
The Bill itself provides that insolvency
notice may be served in the execution o.
a decree or order which has become final
and the execution thereof has not been
stayed. Ex-parte decrees become final
only after the period for setting aside such
decrees expires and no application is made
for setting aside the decree within that

iod. The Bill empowers the High

rts to provide by means of rules the
form of the insolvency notice and the
manner in which such notice may be
served.  As such, there may not be any
cause for apprehension that the insolvency
notice will not be served at all.

An objection was also raised that ke
period specified in the Bill for cenipliance
of insolvency notice is teo short and it
should be increased. It nrav he
mentioned  that the period spercificd is
only the minimum prriod and it ic epen
for the decrec-holder 1o speeily a loreer
period. In respect of persons residing
outside India, the court has heen given
the power to specify a longer perind
depending on the circumstances of  the
case. Seconly the period of notice
specified in the Bill is onlvfor the purpose
of enabling the judgement-debter 1o arrange
for the payment of monev.  He is already
awarre of the existence of the decree and,
as such, it is felt that he will not be put
to any difficulty.

Another point raised was that the re-
commendation of the Law Commission lor
comprehensive law on insolvency has not
been brought out so far though the Law
Commission had submitted its recommen-
dations more than ten years hefore and
only this minor amendment has been
brought forward. It may be pointed out
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that we had already taken action to imple-
ment the recommendation of the Law
Commission to bring out a comprehensive
law on insolvency. But as the House is
aware, the subject of insolvency. is in the
concurrent list and any legislation dpmpoccd
to be brought forward should be done only
after consultation with the State Govern-
ments. This would take somme  time,
But as the Expert Committee on legal aid
has recommended that this beneficial
provision should be implemented imume-
diately without waiting for a con prehen-
sive law on Insolvency, the Bill has been
brought (orward,

The provision of the Bill are non-
controversial and 1 hope, that it will
receive acceptance from all seetions ol the
House,

MR, SPEAKLER @ Motion  moved

“Thar the Bl Turther wo amendd
the Presideney-towns Insolveney et
1909 and the Provineial Insolveney Aet,
1gzo. as passed by Rajya Sabhae be
taken into convideration”,

Mr. Ram Kishan hag  pgiven noiee
of referring the Bill 1o the Seleer Con
ttee. Heds not here s soo that amendment

falls.

SHRI R, VENKATARAMAN [ Madras
South) : Mr. Spraker. Sir. the Bill brought
befoure the House & not so innocuns  as
the Law Minister has tried o make it
It imposes onerous conditions on an
honest delanor. The  Law Comumission
which the Law Minister guioted, said as
Fonllonws:

CThe most cMeetive way of instilling
a healthy fear in the minds ol
(please none e waords) .. sdishonest
'r.|r|r_;||’|-|||-rl‘-h|.n1'-'_ wouldl D o enplle
the conrr 1o adjurlie him an insal-

vient....

He has waed lis provision  against cven
an honest judgment=deber who has noe
resourees, 1o he adjudicated as an insol-
vent, My objection is 1o that part of the
Bill. You area . Sir. that in Roman
times, a judgment-debior who did notr pan
his dues, was Qogged.  Under the Come-
mon Law, a judgment-debior who did not
pay this dues was sent 1o jail. And  our
Civil Procedure Code  also provided lor
a person who has not paid the ducs 1o
be sent to jail uniil nearly ifty  vears ago,

In 1936 the Civil Procedure Code was
amencled  whereby  a  judgment-debior
who has no  assets, who has no means 10
pay. could not hesentto a civil prison,
I want to quote from the Civil Procedure
Code the relevant portion which says that
it is only a person who has dishonestly

1989 L5—8

dealt with his assets that could be sent
to prigon. It says:

“It must be proved to the satis-
faction of the court that the judgment-
debtor has or has had, since the date
of the decree, the assets to pay the
amount of the decree or some substantial
part thereol and refuses or neglects to
pay the amount.”’

Itis only then he can be sent 1o jail.

If you wake the Bill, this is what it
says:

““Without prejudice o the provisions
of sub-scction (1), a deblor  commits
an act of inwlveney il a ereditor, who
has obtained a decrev or order  against
him {or the payment of money (being a
decree or order which has become final
and the execution whereol has not been
stayed, has served on him a notice
hereinafter in this section referred 1o as
the ingolvency notice) as provided in
sub-section (4} and the cdebior does
not comply with that notice within the
period specified therein:**

There are honest debwns who have no
means to pay, there are dishonest deliors
who have means o pay and vet reluse 1o
pav. What the Law Commission said
as the casicst way to enloree pavment is
only of the dishonest judgment debior,
but in this ease the clause provides that
even i he i oan honest delnor, if e has
no means w pay. he ean be adjudicated
insolvent.  Going 1o prison is a lesser
evil than being declarcd insolvent, Some
day he can become a Minister, but if he is
declared sminsolvent, he has no hope,
his FTamilv will be ruined.

Under what justice ean we say that
a qudgment delnor who has no means 1o
payv and who cannot, under e present
system of our Civil Procedure Code, e
sent 1o jail. can he adjudicatcd insolvent.,
In order that o person may be adjudicated
insolvent. he must have committed one
of the acts of insebveneve anel e various
acts of insolveney, as vou know are selling
usse1s, making Cravdulent pavients ete,
Here is a debtor who has no asseis , who
has not*committed any of these offences,
and yer merely beeause he has nen complied
with the notice which has been issued as
an insolveney notice, he can be adjudicated
insolvent.  This, T consider. runs contrary
to the spirit of the legislation which has
been adoptec in rhis country,

I know the arguments that will be
advanced, and I will meet them even
before they are raised, Tt will T caid
that we are only copying the  movision
of the British Bankruptey Act. of 10145 it
contains cxactly the same provisien as
the one which is now before the House,
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But I want to point out: have we not
travelled in ideas of social justice far from
the daysof 19147 Should what the British
Bankruptcy law enacted in 1914 be re-
enacted at this time, overlooking the
protection which we have given in the
Civil Procedure Code against arrest and
detension of a dehbtor who has no means
to pay ? Therefore, the whole idea of
trying to enlurce payment of debts through
the shorwest method of providing for insol-
vency is  contrary to the spirit of the
Insolvency law.

The purpuse of insulvency is two-fold.
One is to give protection to the debtor
against harassment by the creditor. The
steond s to give an cqual distribution of
the assets among the creditors. Where a
man has no  assets, what is the point in
cdeclaring him insolvent and putting him
to social odium?  That is why in the
amendment which I have suggested, 1
have copied a phrase in the Civil Proce-
dure Code. that “if a debior having the
means to  pay refuses to pays then he
can be adjudicated  insolvent.  But a
person who has no means to pay should
never be adjudicated insolvent by barely
giving a notice that he has not complied
with the decree which has been  issucd
against him. Therefore, I submit that this
is not such an innocuous Bill as the Law
Minister has brought it forward., He has
overlooked the words in the Law Com-
mission Report which says that it is the
vasicst and the best way of enforcing pay-
ment against a dishonest judgment debtor.,
He has wed it against the honest judgment
debtor who s no means to pay,  That
is my sulunission,

SHRI SOMNATH CHATTERIEE
(Jadavpur) : Mr Speaker, Sir, I endorse
the views of Mr Venkataraman.

Siry the position is this. The Law
Commission in its 26th ort did not
suggest the amendment for incorporation
of this provision alone, They had sug]gmed
for a thorough revision of the insolvency
law and for fusion of the Presidency-towns
Insolvency Act and the Provincial Ingg]-
vency Act and for making it one compre.
hensive measure. That was in the 26¢th
Report. After years the hon. Minigter
states that a Study is still being undertaken,
no decision has been arrived at and now
this piecemeal amendment is being brought
to the old Act of 1gog. Is it a good legis-
lative practice? When there is a recom-
mendation of the Law Commission to
enact a comprehensive legislation and to
incorporate the entire insolvency law in
one statute then one paragraph of the Law
Commission Report after years suddenly
becomes sa important for which a separate
amending Bill has to be brought. I do

AUGUST 2, 1978

(Amndt) Bill 228

not understand what is the logic behind
it and suddenly why for the decree-holders
the Government becomes 50 anxious that a
spocial provision has to be made. There-
fore on principle also we are having a
surfeit of legislations some well-conceived,
many ill-conceived and this is only giving
rise to more and more litigation which is
not good for the society.

Sirs the auw:osod objective of this
amendment is that fear haftu be instilled
in the minds of judgment-debtors. Well
the Law Commission says ‘dishonest
judgment-debtors’ It is also known that
the Privy Council said many years back
that the trouble of the decree-holder in
India starts from the date he gets the
decree. That is true. So far as the
procedures are concerned, I should have
thought that the courts can also look
into the matter. There is already an Act
of Insolvency which provides that if an
attachment is levied and remains not
complied with, then it is an act of insvl-
vency. The question is if there are fona-
JSide alert decrce-holders we can find out
the means also to execulc the decree
against those persons who are able to

y. A wvery vital point has been raised
B‘;" Mr Venkataraman. The Civil Pro-
cedure Code has been amended to give
rotection to a certain scction of the prople
rom civil arrests. Now they will come
under this odium of being declared insol-
vent although thcy may not have means
to pay. This attitude, I submit will not
fulfil the objectives for which this is sought
to be enacted. So, if there is no micans
to pay what is the good or how the society
benefits by declaring such a person
insolvent? How the decree-holder benefits
by that ? The answer is : Why should the
decree-holder cven give an  insolvency
notice to such a person? But taking advan-
tage of a decree somc personal animosity
also sometimes is ruthlessly pursued in
the form of various Procccdi::igs ainst
the person who cannot defend. re-
fore. 1 have not being able to fullow what
is the urgency for this picce of legislation.
It does not serve such an important social
objective for which we have to have an
amendment. The Law Commision's
recommendations are not being considered
fully till today whether there should be
one comprehensive law or not. The
Ministry has not yet had the time to have
a comprehensive survey or study of the
matter in consultation with the State

overnments.  Sir, I have not understood
the hurry or the basis on which this Bill
been brought forward.

You kindly sec one aspect. The Bill
seeks to provide that an application may be
made by the jurlgmmt-gebtnr for setting
aside of the insolvency notices and sub-
clause (5) of the proposed amendment un-
der Clause 2 of the Bill provides that he



lication but on certain
One ground is thathe
has & wunmr-chnn or sct-off against the
and the sccond one is that he is
ve the decree or order set
any provision for the relief
mdehcednc- and the third one is that
the decree or order is not executable under
the provisions of any law referred 1c in
clause (b) on the date of the appiicaiion
that means, the law relating to rellef of
indebtedness. No  other provision is
mentioned, either claim for set-off or
counter-claim or under some relief of
indebtedness law.

There is some provision under which
a decree can be set aside. Suppose, there
is a wuit challenging the decret on the
ground of fraud. But that is not the
ground on which an application under
subsection (5) can be made. Unles
somebody is able to get an injuction in that
suit, he will have no opportunity to make
an application under the proposed sub-
section (5).

The other provision is, under the
ordimary law, as it is, il on the ground
of attachment to a decree which is en-
forceable and which remains unsatisfied
then it is an act of insolvency. But there
the so-called debtor can challenge the
decree in that very insolvency proceedings
as you are aware and the Inmlvenq
Court is not bound by the Givil Court’s
degec us such and can go behind the
decree to find out either the basis of the
date or the validity of the decree itself.
Mow that ground will not be open under
sub-section (5). Therefore, T would like
to know from the hon. Minister, whether
a debtor who is entitled to make an appli-
cation under sub-section (5) to get relief
on specific gounds can make an applicatiol
on other grounds. 'Will it be open to him ?
It is a doubt that I am having because
the proviso to sub-section (2) of Section =

says:

“Where a debtor makes an app]:.:a.
tion under sub-section (5) for ucmng
aside an insolvency notice—(a) in a
cave where such application is allowed
by the Court, he shall not be deemed
to have committed an act of insolvency
under this sub-section;and (b) in a case
where such application is rejected
by the Court, he shall be deemed
to have committed an act of insolvency
undcr this sub-section on the date of

ction of the application or the expiry
of the penod specified in the insolvency
notice . .

Therefore, now, only very limited grounds
to resist an application for insolvency will
be nto a judgement debtor who may
not have cven the mecans to pay. Apart
from this, whose interest is going to be
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served because of the sub-section (5) read
with the proviso. I would like to koow
under the Bombay legislation, which is no
doubt there for some years, how many
persons have taken recoumse to it. How
many decree holders have been m!:er\me
prevented from executing a dcme in the
normal manner ? How was
in the Bombay anhuon uura:d fur
giving propcr lessons to
debtors, how was le

l'u- the purpase of harasment?
The hon. Minister says he has experience
I do not know what material he has,
what statistics he has. ‘ore, on an
imy that there is no harasment,
I not think that this was the reason
for which this Bill was justified. I know
that prevws 'hg;ly he has so:ulhc Bill passed by
Rajya Sa and he will pursue it, press
it. There Is no doubt about it. But at
least let him give an assurance that a time
limit would be indicated within which
a comprehensive bill for bankruptcy legis-
lation will be made.

Second, at least the rule should make
ample provisions for giving as much
rotéction as is necesary, use the

w is going to be pamed. What is
the protection that this will not be utilised
for a personal vendetta against persons
who do not have the means to pay ?

These assurances are not there. On
the other hand, the grounds for resisting
an application are being restricted. There-
fore, these are the apprchensions and, I
hope, the hon. Minister will consider and
try to see that the honest judgment debtors
who, unfortunately have not got
means to pay are not harassed.

sttt ez o= (faat) soae
qEEd, f5as mavs 36 § g 0y §
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% ToUA 31 F ) AE 995 & FRaT
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Fo A1 A1 2 71 azfa aaty 71 ofea
araq & fan Fugarr g f& o faar
w1 wwme furr #iv wrEvrTaT 92 At
gare Fov fogr | diframE fommn
frafmenas =Zz7 (st & | FdT o
F faa g7 & wgt ST=1 W7 & A F
wam g gz A1 aga w=wr U 3w
a7 g1 =% A7 famrar fozr &1 owa
EMi ware & W E
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g fowan A4 &, a1 ag Tage san d
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SHRI DHIRENDRANATH BASU
(Katwa) : It is really very unfortunate
that an efficient Minister, a Law Ministey
of Shri Shantibhushan's emincnee  has
come forward with such  picce-meal

amendment to the Act enacted in 190y
and 1gzo:i.c Go to 70 years ago. He
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should have come forward with a com-
prebensive  Bill, stating the details there-
in

I do not understand how honest Judge-
ment debtors who have no assets to repay,
who are very eager to repay the debt but
have no asscts, can be declared
insolvent. I do not understand. This is
really very wrong under the present social
conditions of our country, in our free
country. This Act was enacted when
India was under forcign rule, hut we arc
now living in a free country: we have got
our freedom, - The social conditions have
to b taken into consideration.

Itisnotonly unfortunate, but we expects
ed that a comprehensive Bill about
the Insolvency Aet—an Act which was
cnacted in 1gog—would be placed here.
But, instrad of placing a comprehensive
13ill, he: has placed an Amendment in a very
tactful way, and in  his introductory
speech he made us understand that this
is not very important, it is of a technical
natures This is not only of a technical
naturc. but s wery important, and this
fact has to be takeninto consideration that
the social conditions of the country must
be given carcful attention.

Honest judgment=debtors and dishonest
judgmen i-debtors should not be  taken on
par, as explained by Mr. Venkataraman
and the eminent lawyer Shri Chatter jee, T
would request him to at least accept this
modification as suggested by Mr, Venkata-
raman.

Also, on p. 3, Clause 3(2) (a) and (b)
say :

{a) in a case where such  application
allowed by the District  Court,
he shall not be deemed to have
commitied an act of insolvency
under this sub-section ; and

() in 2 case where  such  applica-
tion is rejected by the District
Court, he shall be deemed to
have committed an act of insol-
veney under this sub-section on
the date of rejection of the appli-
cation or the expiry of the period
specified in the insolvency notice
for its compliance, whichever
is later.

MR. SPEAKER : Mr. Basu, are

you likely to take some time 7

SHRI DHIRENDRANATH BASU:
I am likely 1o complete within two to three
minutes,
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13 hrs.

So, heshould not have depended on Dist-
rict Courts: he should have stated that
the decision of the High Court should
be taken into consideration.

In such important cases, the judgment
of the Disrtict Courts should not esnt:ugh.
I have seen this on various occasions, and
I can show many examples, where dis-
honest  judgment-Debtors have come
out, they are not going to pay, they have
bctp declared insolvent— merely by trans-
ferring their assets in other names. If
you go through the Balance Sheets of the
Bank of Baroda or the Balance Sheet of the
United Commercial Bank, you willsee that
an amount of Rs. 2 croreshas been written
off duc 1o declaration of insolvency.

Now I would like to say that the dis-
honest  judgment-debtors should not be
spared. The moncy must be realised
from them. Let them be sent to prison ; let
all steps be taken by the Central and
State Governments. But in the case of
honest judgment-debtars, why should you
try to send them to prison’ why should
they be declared insolvent? By this,
not only the person concerned, but the whole
;';Pily willnot be able to come out in public

ife.

So, I would appeal to the hon. Minister
to withdraw this Bill. This should not
come in a piccemeal way. He  should
withdraw this Amendment Bill and come
forward in this House with a comprehen-
sive Bill which will receive all support.

MR. SPEAKER : The Housc stands
adjourned for lunch till 2- 0" Clock.

13'02 hrs.

The Lok Sabha ad jorrned for Lunch till
Fourteen of the Clock.

The Lok Sabha re-assemhled after Lunch
al six minutes past Fowteen of the Clock.

[MR. DEPUTY-SPEAKER in the Chair]

INSOLVENCY LAWS (AMENDMENT)
BILI.—-ontd-

Mo et fog (w7 @ SuTeqw
wzrea, w1 feerer ffagt (dwud)
fadrs wega g & @ wrved g fw
fa<id == & 5zed - %71 99 97 AT
fadrg fazr & @ cvow w9 H oY
F aon F swwr v A frarg ) fandy



235  Insolvency Laws
[xro oot o]

a9 & WA wIEQi T 41 @g A%
#g faar fr g5 fadas 195 770
=nfew | WAz 97EiF 9€ A aHEE F
fadtd &1 74f 34 & fom § 347 ag
wywar w1 AT

*‘Such provisions should be inserted

in the Provincial [nsolvency
Act.”

7%, 1973 ¥ 19992 FHZ[ T ATAT
gAwar 7 e 7 fam om -

““It would also be necessary to make
the process of execution simpler,
at least insofar as simple money
claims are concerned. In o this
conneclion  attention is invited
to the amendments made to the
Presidency-towns Insolvency
Act and the Provincial Insol-
vency Act of Bombay, by Act XV
of 1939, by which if a money
decree is unsatisfied and no stay
has been obtained, the decree-
holder may serve a notice of
insoiveny requiring the judge-
m.‘ml-dcﬁtor to pay the money
or to furnish security for its
payment. Non-payment  would
be regarded as an  act  of
insolvency.”

#3 gg w17 TafAT 487 & 1% 52 *ed
AT frdgs 7871 & {37 A fatrg foar
a1y | fafa g7 ST g 18 % 22 faduT
FAr HAGIT 75T B gETAT IR AV H
wE FEAgd fam Arar arfzo oar

AT FEEA T A4AT 26 g Foqrd
# g® ary § Aqq4T 71 8 1 0x gfe-
Ffas grasT oA F4rac arar =rfge
ag a1 @R &1 2 fa Sfaddearss
IAACIAT TFE, 1909 HIT Frfafwg=
FAAETAIGH 1920 IS ¥ daceql
A F A TFAY | gafag 7w faq-
qF F A QT T FT FASTFE H Famgr
s = few ar 1 &= feof o Foriaa
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gaTt |ray 3afedq § IEF W1 I
g

qger I 7g & o fedr-Freed &1
gl & FAvAr A7 A1 afg g gwwET
feyT greed F1 gEr AT AT THOTAT T
AT & A T FIRN TS AR & |

THATGAYT I § ¥ AAgT H gw
qeaiFT Fmar Trfeq fr OF soETgla
g T F1 99T WIT E I F FWCAR
qF A< HAT 41 arav 8, 35 A0 g4
q9raT F1 gET Iev. qg T & fr —

*“That a person who is really entitled

to tg:: enforcement of a legal
right can get the legal right en-
forced and the other person who
is defying it will not be able to
defy it for a very long time.™”

TIAIE FHE[ WA AMA 0T T AT
T ATA T HAGAT F1 4T ) FAT: WTA-
7§ # A1 g AT THGrcd T = AT
tqramrrnznfacad 7 A
fF 37 & A & =W fev fasEr
fagre %R Z | TemredeAT & 3fAEm ®
oMY FH AWM A1 2H q4T T (7 fa=ren
FIAT 1 TZF Tidr= 14 § Te WA
¥ wraeq 0 ot A1 727 fofam wrzz & o
gfga =+ fagr star v FfFw Awa
TIA F W A% stAq # fR dwe oaga
aifrg ®iz Zid % few & 1w
feamar fagrar sar g ssfam w1 0%
grm=dz i E 9A w fRfaimEz a@
¥ faa o1 ag gren~A4 atqs @y Sl
2\ Zafent Tmr Arga ¥ S e sv
o qr f¥ 37 i st gfaar- & J=a
¢ faar s, fAnr srw wTF A4 &
qeF gA F A1 gzAC AR AW OF aE
g 2 awe Fr eaggeqr g1 fRs &
Rumpentes et fallitti F27 & | T8
ff 7eg g7 T oa@ 4 #@S
¥ onmy ¥ W T 9w oEwi oH

1542—43 H Z1 o ¥ 39 7T &
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AP Tt o1 Gy suear @ i Fr we
& w7 fE=iaT aifgd 5% &4 | wAT AT
g1 AgT AT AT AAIEE FO@I R
AU AT IR AT AT &, ITT
ag § & wa Foqgar g fr 2w Q@
TEW AT IH T 4TR B & AW
Feeq AT 4% A A FOfT TAEr
qr %941 ®AwE H TG 48 § —
“It would also to be necesary to make
the process of execution simple at least
in so far as simple money claims are

concerned.  Non-payment  would be
regzrded as an act of insolvency.”

qEAE WAV gH RIAL T qEAr
a4t #-7 & a1 g7 @i fzarfam aifaq
v Zar =fge | &fFw o oarg & 1
o AT 9 faartaur 2 g1 o g==1
fagrfemr 2 37 3141 & A9 H, R
ZFEEAC W17 g7 TFHISAE § A A
T g8 fave F@r mfgm | g4 faa
ANrAT wrar 2 I9 & @w 77 Arfefwa
182 § fafy, & ot IFT, ag =aq 03
Faw 72 # IT T TRV FAT E
gftw g7 wifefam 182 & wmada
qF7H A1 AGE F AT 0w 3§ 9w
¢ 30ifE A 37 TemTa TEmTA fa i
T 7 /FAT § A FEWF T &H ATAN
A AT HEAT & 1 AT ZH @A §
fF waraq w1 W 4 9 § vk §
TS 3H TV AT T F TS E )

mE Ars AT 1 FA @IF HY
arq AAA Tl A1 FEAT fgm o gaET
AT H A 7 F AT MeeA F I F
fedf & faqm & o7 ar#r sy fagr mr
- - -
g fr frm a@ & ga% w=df &1 geerr
AT | &F FTH LT H AT ——

“Creditors gained an active role.
With  the legislation of 1716 they have
been  wested with  important power
except for the interval  of 1831 to 1869."
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TR 7€ § | TS & Frw # wiiwfoaw
fedra as &1 ara 1 7€ § | FaT
& F147 § W1 grw qarse f@g m@ €
e mrEfesr & miwfwas fofax
FT a1q a&1 75 € | FHiEC S
F9qr & fgai #1 a@ 2@d § T@
FAl I arei & fea@i &1 o g Fwi
F1 39 § Ty = rigm

aoF d A g g agm
2 fx g8 F1aTte fowe ¥ g o1 357 a7
sarar (99 g 71591 & A6} faqr war
¢ #fFw guay & f&q A1 sAd0 v
fawr & & 1 Far fF q@ Am &, qviaT
gufead @+ & @0 =215 v1eg) & ax
Tt g gE ad qge 2641 FUE
ar FHITE 7 A7 47 @ oF Aifaglza
fagenar w171 Zmrv fyxfq 547 1 Za7
IWA Z B SlqgeA 59 M F7
faqr mmi 40 Ay oFwwaT ¥ faw
F A A ¢ A gg A AT W= wla-
=T FT 79I &, To% wred WA 3T
Fd A3 fad A1 svq 7 M 5 6w
#1777 ST AT F7E ara g gl A
T WY T AT HY gET AW AT
TEA TN &L waRv w@t fw=ar |

Sur 4 nEd (wdan fagr § 3w
HUGA | HATeE T FACH FC FTIEY
e & {90 qieree fam o1 &1 52
zx fawr 1 ARGTEw O Mdfw & w7
g FEAATE | qAF A0 2 A AT
TISTC F9¥ &1 A &1 THAT 72AT IT
T & Txreae wrizfEue e EA &
frae & gam ars # faarv o6 &1
mavagar ¢ | fev o g awew d@fs
za fag wiar fx g Sl & oA &
TAM[ AT AG: W EEETEE I & @
mmea s § 5 free afaa oo
faq oF sifadfaa faw avar smam a7
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gare mzEqi A1 o1 mwrafasr § A
fadm &7 4w wmar

SHRI NARENDRA I, NATHWANI
Wl}) : Sir, 1 rise to support the

The Statement of Objects and Reasons
which has been given to us explains the
necessity  for  having this kind of
provision.

Now, such a provision does exist in the
States of Gujarat and Maharashtra for
the last 40 years and in my opinion, such
an amt:lldmcnl ‘was loﬂg uvr:rliuu.

A doubt was expressed about the sound-
ness of including such a ground [lor
declaring an individual as an insulvent.

Sir, il we look at the existing grounds
of insolvency,—apart from the law which
is amended in the two States of Gujarat
and Maharashtra—it would be seen that
there is generally some element of dis-
honesty on the part of persons who arc
sought to be adjudicated insolvent.

It has been suggested that an honest
may (ind himscll in financial
difficulties and hc may not be able to
meet his demands; then, such a person
should not be visited with the consequence
of being declarcd an insolvent, But, Sir,
I do not see any force in this kind of appro-
ach. A person may be temporarily in
a genuine dillieulty may have sullicient
assets, but he m. y not be able to convert
them intn cash ro pay off his debts. He
may be in such a situation. As every
prudent man knows, he could then casily
raise funds or casily satisfy the creditors . .
about the need for postponing his demand
forsome time and even after all what would
happen if such a man is declared an insol-
vent? \What would be the position ?
Temporarily he might find himself in a
difliculty. Omecc a receiver, or an official
assignee in cities like Bombay, Calcutta,
etc. is appointed, he would look into  the
affairs of his estate and if there are suflicient
assets all his creditors will be satisfied and
in any event he would get clear discharge
if there is no fraud or dishonesty involved
on his part.

This difficulty is sought to be pointed
out in respect of a person who ma fg‘:uba-
bly onlytemporarily be in genuine difficulty.
But against this it has to be borne in mind
that the creditor faces the difficulties even
after getting a decree. While on this
aspect of the difliculties of a creditor I
would like to point out how legislation has
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rather not kept abreast of the economic
situation; it behind and it falls far
short of the realities of the situation because
cven after a final decree is passed, the real
difficulties of a judgement creditor begins.
The judgement debtor tries to delay or
defeat execution of the decree, amongst
other reasons, for the simple reason that
on the decretal amount he has to pay an
interest at the rate of 6 to 9", per annum
whereas particularly in rural parts the
ruling rate of interest is 16 to 187,. Even
in cities in respect of commercial transac-
tions whereas after a decree is passed— I
am subject to correction, the Hon, Minister
may correct me if T am wrong—under
Section 34 of Civil Procedure Cede the
maximum rate of interest is 6, only.
But even the nationalised banks charge
generally more than 15°, rate of intcrest.
Therefare, a debtor finds it to his own
advantage to try to resort to every kind of
deviee to delay or defeat the execution of
thedecree. It has been repeatedly pointed
out very forcefully and cogently that the
difficulties of a creditor begin aftcr he
oblains a decree. I am sorry to say that.
When I was last at Bombay 1 was talkin
1o some lawyer [riends and they point
out to me that even lor executing decree
in the first instance. they have to  obtain
a certilied copy of tlyp decree and it takes
G o g months. 1 . sorry to say this.
1 am referring to o situation prevalent in
cities like Bombay, in Civil Courts even
to get a certified copy of a decree within
a rcasonable period, some monics have
1o be paid.  Unless you do it, you may not
get it [or six or nine months,  Therclore
having regard to all these difliculiies and
having regard to the expericnce available
10 the public from the courts in two States
of Maharashtra and Gujarat, [ can say
that there should be no fear of any difficulty
being experienced by honest debiors from
such a provision being enacted. By this
sort of legislation it would help creditors
to recover their dues within a  reasonable
time. I therefore, who'eheartedly support
this Bill and T may repeat that such a
legislation exists in these  two States  for
the lad 40 years with no adversc effect
on honcst debtors.  With these  words I
support this Bill.

SHRI SHANTI BHUSHAN : Mr.
Deputy-Speaker, Sir, I am happy that the
Bill has received whole-hearted support
from some hon. Members. I am sorry that
it did not get that kind of approval from
some other hon. Members. 1 would like
to dispcl the doubts which perhaps have
arisen in the minds of some hon. Members
in regard to some features of the Bill.

Shri Venkataraman, particularly ~felt,
and he quoted from the report of the Law
Commission and as he read it it seemed
to him, if I have understood him rightl
that the Law Commission did not intend,
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a provision of thiskind to be brought and
they ulgrobahly intended that a provision
wo be brought which would make a
distinction between the so-called dishonest
judgement debtors and the so-called honest
judgement debtors; namely that the Law
Commission had in mind a classification
of the judgement debtors both of them
unable to pay their debts or pay the amount
of a decrec on service of a notice, but
some who were not prepared to pay the
same even though they had the means to
pay and therefore could be regarded as
dishonest judgement debtors as well as
those who did not have the means to pay
and therefore that inability was respon-
sible for their not being able to pay those
decreed debts and therefore could not be
regarded as dishonest debtors.  Firstly [
would like to dispel this impression of
shri Venkataraman that there was any
such intention on the part of the Law
Commission when they recommended in
their report on the Insolvency Act that
such a distinction should be made . The
Law Commission probably thought that
the judgement debtor is not taken by
surprise. There are so many steps.  First
of all even before a person files a suit for
the recovery of the amount due to  him

he tries not to go 1o a court and he app-
roaches the person from whom the amount
is due to pay the amount. It is no pleasurc
for any person 0 procecd in a court of
law because it is known that it is quite
inconvenient; a person has to suffer a fair
amount of harassment even lor invoking
his legal rights, which are due to him.
Then  ultimately when he cannot receive
payment of the amount which is due to him
he has perforee to take recourse to a court
of law and file a suit. The suit also goes
on for somne time because the reply of the
debtor has to come, cvidence has to be
recorded, issucs have to be framed and
iudgement has to be delivered.  Normally,
there is recourse to a higher court also
either by way of appeal or a revision or
otherwisc before the decree can become
final. This Bill stipulates that it is only

afier the decrec has become linal that it

wil' be open to the decree holder to serve

a notice of insolveney on the judgement

debtor giving a certain period oftime with-

in which he should receive payment of
the decreed debt. Now if having all this
time he still does not find it possible even

at this fag end when a notice is scrved on

him to make the payment of the amount

cvidently, Shri Venkataraman is riiht
that there can be only two reasons either
he has no desire to make the payment,

he wants to take advantage of the pro-
tracted litication eic. and the steps which
are available to him to defeat the true and
justified claims of the decree holder or that
he is not in a position to pay the debr
Shri Venkataraman agrees that in that casc
in which th= decree holder has the means
Lo pay and does not pay it is quite right
for this Bill to provide that he can be

declared an insolvent on that ground.
His anxiety is that if the judgement debtor
is not in a position because he does not
have the mecans, he does not have the
assets, he is a poor person and unfortuna-
tely he had happened to take some debt,
but according to his current financial
pmil_ion he does not just have the assets
to pay the debts, then why punish him.
He cited the instance of civil prison,
namely in what circumstances a person
can be sent to a civil prison. He said that
the provision which provides for sending
a person (o a civil prison says that if he
]mving] the means to pay, fails to pay then
only there is a ground for sending him to
a civil prison. Quite truc because civil
prison is a punishment but to equate a
person being sent to civil prison with his
being declared to be or adjudicated to be
insolvent I submit. with great respect
to Shri Venkataraman is to miss the point.

We must be clear as o what was the
purpose ol the Insolvency law. In  fact
what he has suggested, wilth great respect
to him, would amount to this, that only
those persons who have the means to pay
their debts, can alone be insolvent, but a
Ecrson who is unable to pay his delit cannot

e and should not be insolvent : it would
just be the reverse of the situation,  This
is because we conceive and we understand
an insolvent primarily to be a person who
does not have the means to pay his debts,
viz. whose debts are so large that his total
assets would not suffice 1o clear those debts.
Then we say “All right; this man has be-
come insolvent.,” He might have incur-
red loss in a business, or whatever might
have been the reason. He might have heen
a spendthrift. But whatever be thereason,
if unfortunately the situation issuch
that the value of his total assets falls far
short of his debts, then the socicty says,
“All right; this man has declared insol-
vent.”  But the  insolvency law is not
merely to punish the insolvent. In fact,
it is not stipulated in that manner,

So far as sending a prrson Lo civil prison
is concerned, yes; it is intended as a pu-
nishment to a person, because this is a
dishonest conducCt. He is in a  position
to pay, and yet he docs not pay his rightful
dues. All right; I deserves  going to
prison. But so far as adjudicating a
person to be an insolvent is concernd,’ 1
would submit with great respect that it
would be a complete misconeeption to
think that the main intention of the law of
insolvency is to punish him and to wvisit
him with punishment. There are a host
of provisions of the insolvency legislation
which are for the benefit of the ro-called
insolvents. Let us S:e this : if a person
is not declared insolvent, what happens ?
Even though he may not be possessed of
sufficient property which might go to dis-
charge the debts which are due by him
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to-day, every income that he gets his every
earning in future and every propety that
he gews in future—either by inheritance or
otherwise—would also become liable for
payment for the recovery of those debs;
and, therefore, a situation might arise
when he thinks that there are such heavy
debts against him and so, what is the point
in his working or carning ? Because
everything that he carns can be got hold
of, except to the extent to which protec-
tion has been given on  humanitarian
grounds to every debtor, viz  wearing
apparel tools of trade, etc. which are
made exempt even by the insolvency
legislation and the Code of Civil Pro-
cedure. E

- 1}

Apart from that, the very incentive to
start a new life, to turn a new leal would
not be there, but for the insolvency
laws, It was in that spirit that insolvency
laws were conceived. The idea was, *“All
right; if the situation is such that a person
is unable to, or does not have assets en-
ough, pay his debts, letuscalla ato% 10
this situation. Let us  declare him
an insolvent.”” As a result, the creditors
must forego part of the amounts which
are due to them, because here will be an
Official Assignee or Official Recciver or
somebody, who will gst hold of the entire
property, except those which cannot be
proceeded  against, on humanitarian
grounds.,  And thereafter rateably, it will
be distributed, i.e. after the value of those
assets have been realizsd, it will be rateably
distributed among the creditors who are
entitled to their claims. Therecafter, when
he has discharged the insolvency, it will
be a new life, even though the creditors
have not been able to recver the whole of
their debts and even if they have becn able
to recover only 1/10 of their debts and g/10
of their debts will he deemed to be wiped
off. The debtor would be in a position
to start a new life, with new hope, new
vision and new aspirations because why
should he be in a life-long sentence, in some
kind of civil debt that he has no incentive
etc. to work, carn and soon 7 What was
the main spirit behind it.

OfF course, there were certain provisions
for the benefit of the so-called  creditors
also For instance, there is a provision
in these laws, viz. that so long as a person
is an undischarged insolvent, he cannot
incur a fresh debt of more than Rs. 50/-
without informing the person  from
whom he is taking that debt, viz. by tell-
ing him “I am an undischarged insolvent.”
The idea is this. Will any hon, Member
like that even though a debtor is not in a
position even to discharge his existing
cdebts, he should be able to dupe other
people, law-abiding citizens, without
disclosing to the latter the fact that he was
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not in a position and he did nut have the
asscts, even to meet his present liabilities?
Should he be able to get and contract
loans from them ? Should not the law in-
troduce the safeguards and say : “All
right; upto Rs. 50/- i.e. for daily needs,
etc. you can have it; but if you want to
contract a larger debt and if you are not
in a position to di your cxisting
debts, you must at least inform the person
from whom you are taking the debt that
your position is such-and-such. You are
an undischarged insolvent.”? Of course
after discharge it will be a new life,. He
will be entitled wall the rights and so
on; but that is why this law has been con-
ceived. It is not a measure of punishment
on the insolvent, but it is to adjust the
rights and liabilities; and that is why the
Law Commission had said this, In fact,
the Lnw Commission had not merely made
their recommendation, They had ac-
tually drafted a bill. A draft bill had
been appended; and this was precisely
the provision which was contained in the
draft bill—i.e. in these terms :

“A debtor commits an act of insolven-
cy.” I am reading the relevant provision
[rom the draft bill draiied by the Law
Commission itself,

“A deblor commits an act ol insol-
vency—il a creditor who has
obtained a decree or order
against him for the payment of
a sum of money being a  decrec
or order which has heome final
and the cxecution whereof has
not been stayed has served on
him an insolvency notice as
provided hereunder and the debtor
does nol. conply with such notice
within the period specified there-
in."

Although in one of their reports, they
happened to refer to dishomest debtors,
it was not the idea that they proceeded
on that basis that if a person was not in a
position to pay his debt, then all the more
reason why he must be declared to be insol-
vent; because then he is truly an  insolvent;
he is truly and literally insolvent; he must
be declared to be insolvent and get the
benefit of his insolvency as well  as not
being able to exercise thosc rights which
should not belong to inselvent pcople
who are not in a position to pay their debt.
Therefore, this was precisely the recom-
mendation of a high-powered body and
expert body which has gone into this
question.

It was reiterated by the law Commission
on two occasions and then it was said :
well, even if it is a good provision, even
if it would be for the peoples’ benefit—
because these days we hear so much and so
loudly and very correctly criticism of tha



245 Ingolvency Lawsz SRAVANA 11, 1900 (SAKA) (Amndt) Bill 246

administration of justice—The procedures
are there so dilatory. In fact, in classic
words, it has been said that the trouble
of a decree holder starts when he has
obtained a degree. Of course, there is
lot of trouble even in the process of obtain-
ing a decree. He has to go through so
many umt!.l‘h. And thanks tn]thcl in-
uity ofa large number of people belong-
i‘::wlhcu'ibewwhichlhwelhehonw
to belong, These miseries are protracted to
a ble extent. The society is
trying to tackle that blem as to how
these miseries should be reduced, if not
eliminated altogether. How the delays in
procedures etc. could be tackled.

We have launched an assault on  this
problem and we hope to overcome this
problem and see that no person is denied
justice within a reasonable time. OF
course, due to backlog, etc, it will take
some time to achieve that ideal, but the
Gavernment hopes that we shall be able
v arhieve that ideal because that is the
basis of rule of law,  Unless a person has
not only the right to go to a court of law
It also is assured that witnin a reagonable
tim=-—which reasonable time shall not be
measured in years but will be measured
in months—he would be able to get an
aljudication so that his right will he
vnforced, till then it will not be possible o
say that rule oflaw has been brought abomn
in this country or enforced in tais country.
So, there ha s been an attempt which has
heen highlignted so many times by the
Law Commission, an expert body, that this
i an casy method, that such a perraon
will be prevented from going to a potential
rreditor and ask for a loan of more than
Rs. 50 without having to tell him that leok
here, this is my financial condition. T
am nat in a position to discharge myv deln,
T am an wnlischarged insolvent,  There-
fore, T should be declared insolvent,
Of course, a person, whoisnotin aposition
1o pay, certainly he will not pav in spite
ol this notice also. But  then  there s
a very good reason that he should  he
d=clared as insnlvent so that he  is unable
10 drop many nther potential ereditors, ete,
But if he is in a position to pay, this will
act as asalutry safeguared, because then
he would not like to be a person who has
the means to pay, who is earning a lot of
amount. rtc. and yet he does not pay, then
in that case, as soon as he receives this
notice, he would like to comply with the
notice; he will promptly pay with the result
that a rcreditor, a poor creditor will not
have to undergo all these miseries of the
execution. .. ..

( Interruptions)

You would welcome bring declared

what ?
(Interruptions)

MR. DEPUTY-SPEAKER : I think
he has understood your point.

SHRI SHANTI BHUSHAN : The
other point which was made was why this
picce-meal legislation; this insolvency has
50 nuiny aspects, Why only one aspect
of it is brought out ? I think I had said
in my opening speech  that it is a com-
prehe nsive . ...

(Interruptions)

SHRISOM NATHCHATTERJEE : 1
Prelpesves vl have a It?gal:y.

SHRI sHANTI BHUSHAN : Of
s, the responsibility for those ten
vears. ... The mere fact that we are
sitting on this side cannot be fastened to ws
onlv o in one vear and [our months,

(Interruptions)

As I'saidl, this being a concurrent subject
we st consult the States.  Otherwise,
my hon, friend Shri Somnath Chatterjee
woulidl protest; manv other hon, Members
wuulil protest,

{ Inferru piions)

SHRI SOMNATH CHATTER JEE :
If vou go agaist the Clonstitution. T shall
protest.

SHRI SHANTI BHUSHAN : No,
no; in a concurrent legislation, in a cen-
current field. it may not e  consti-
tutinnally obligatory to consult the State
Governments,

DBut it has been the convention ginee in
the concurrent field both the state and the
centre have a say ;  the convention las
been to consult  the State Governments
alsn hefore you finalise your scheme of
things. etc.  That process has heen going
on,  There are o large number of States
who are preaceupied also,  So, (hey take
time in expressing their views and thepefore
it has not been possible.  There e two
courses.  One is this; so long as vou are
not in a position to do the ulimate good,
do not try to do even a little good which
you are capable of; that is one phile wophy,
that unless we are in a position 0 bring
about utopia in this country. why should
we do anything; it is only when we make
this land a full heaven where honey and
milk are flowing, we should do; until then
why should we try to attempt a little —
that is one philosophy. This Government
doe not subscribe to that philasophy.
Whatever good we can do in the shortest
possible time, let us keep on doing that
good without waiting for the maximum
good that may come some time. The
other side perhaps has been the believer
of that ideology; they did not do even a
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small good to ggoplc because they were
waiting for the day when they would be in
a position to do le full good; that day
never came and that is an alibi for not

doing even small good,

SHRI VAYALAR RAVI (Chirayinkil) :
You were a party 1o it till 1gfig,

SHR1 SHANTI BHUSHAN :  If we
have lcarnt our lessons, we would cxpeet
you also to change your views. Afler
all one lives and learns. 1 suppose with
this clarification the Bill will receive whole-
hearted approval from all scetions of the
House,

Shri Jain raised the point that so [or as
service ol notice is concerned in all the
proceedings of the court, sometimes it is
very portracted and it becomes very diffi-
cult to serve a person in this county, I fully
share his sentiments.  He has suggested
that notice by registered post acknowledge-
ment duc should be subsituted.  He would
see from the Bill that it is a matter of pro-
cedure and therefore it has not made any
definite procedure for serving notices. It
is stated: prescribed form,  preseribed
manner ol service,  So that, it has been
el 1o the court o deterniine.  What
kind of decrec is there, whether the notiee
could be registered post, ete, are Teft w1l
Court.  In many civil cases, there is o
provisim in the Code of Civil Procedure
for filing registered notiee to an address.
For sume other thing there may not be a
similar  provision. The  court would
know hest as to which method  of  se viee
would be availuble and should he applied,
It is a maner of detail whicele lgs been Ll
to the court L (Jateptions) T ame seying
that the cowrt would be ina position 1o
adopt the sugeeston which the hon, Meom-
bers had  nuade. There may e certain
situations where it mav not be able 1a
adopt that suggestion aud seme other
suggestion may be  puere convenient,
“Therelvre this rigidity was not reguired
and the maner hued been lell w the courts.

MR. DEPUTY.SPEAKTR - Tl

UeSHON iy

“That the Bill Turther o amend the
Presidency-towns  Insolveney  Act, 1909
and the Provincial Tosolvency Aet agoo,
as pawed by Rﬂjl\"ﬂ Sabha, b taken into
consicleration,””

The motion was adopled.
Clanee 2=~ Amendment of Act 1} 0f 1000

MR. DEPUTY-SPEAKER :  We take
up clause 2. There are two amendments,
SHRI R. VENKATARAMAN

(Madras South) : T am moving olny 3
not 2. 1 beg o move :
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Page 1, line 17—
after “deblor’ insert—
“having the means to pay the am-
ount' (3)

You have heard a very elaborate and
laboured explanation from the hon.
Law Minister, In fact it has been very
unmavincinﬁ. The first point he said
was that under the present law a person
who was unable to pay his debts could be
declared insolvent I should like to remind
him that according to the law
ax it stands to day a person
whu is unable to pay  his debts
cannot be declared insolvent under tne
Presidency-towns Insolvency Act.  Apart
from wvarious factors the debtor must have
property which has been either sold or
uncler attachment for 21 days to constitute
an act of insolevency.

Under the Provincial  Insolvency Act,
a debtor’s property must be sold in order
Lo constitute an  act  of insol-
vency.,  Only when the properiy of a
debtor, is under attachment and sold, can
a person be declared insolveni as the law
exists to-day ¢ Ifa person  has no
property and ifitis not under attachment,
as he has no perty, it cnnnot
be attachment, therefore,  under
the  existing law it is nol an act
of insolevncy and he cannot  be
declared insolvent,  But what does the law
propese ? If  a person is a debtor,
rven though he has no means to pay he
has no property, still a notice ol insolvency
is served,, and if he deos not comply with
it, then he can be declared insolvent. 1
ask the Law Minister, is it not a great
change in the law of insolvency to-day that
he proposes Lo mabke. At the present
moment, as [ have stated if a person has no
property, a property which is not under
attachment, a property which has not
been scld, it does not constitute an act ol
insolvency.  Therefore, the man is saved
under the edium of being  declarad  insol-
vent, But under the law which the hon,
L.aw Minister proposes, a debtor who has
no property or no means to pay and who
lias not committed any of the othicr offences
can be said to have committed an
art of iosolvency on his  being
served  with a notice and  he fails
to comply with it. Therefore, 0 say
that a man who is unable to pay his debts
is insolvent and he must be declared in-
solvent is mot the legal position. It may
be etymological position. It is not the
legal position,

The hon, Law Minister saic it is 1o save
the poor manfrom  harassment from  the
rrﬂmnr that he should be declared in-
aolvent, There are two 1vpes of petitions
the debetor’s petition and  the erediten’s
petition.  The debtor can go to the in-
solvenev rourt and ask  himsell 1w be
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declared insolvent irrespective of whether
he has property or not. But a creditor
cannot go to a court and ask a person w0
be declared insolvent unless he complies
with the provisions of the Provincial In-
solvency Act and Provincial insolvency
Act provides that there must be atiach-
ment of the property or sale of the properiy.
Therefore, if the debtor fees thathe is being
harassed by the creditors, it will be open
to him to go to the court and then o
present a debtor’s  petition for insoly-
eney, Howcan a creditor go and declne
a debtor insolvent when under e L,
asitexists to-day. he cannot be declared
insnlvent 7 Then, it is my view that under
this provision you are putling a great strain
on an  honest debtor,  without means 1o
pay, in order 10 avoid the odium of being
declared an insolvent to go and beg, steal
and borrow o pay the deln, The odium
of being an insolvent is much greater, s 1
said, than the odium of having gone o j

The Law Commission itsell has referred
to the odium of heing declared insolvent.
The Committee on Legal aid, presided
over by an eminent judge, Mr. Jusiice
Krishna Iver also said, this provision of
using insolvency for the purpose of en.
forcing a debu will bring an odium on the
debtor and that odium will compel him
topay. Is it Mair and just to compe] & man
who hasno means to pay Lo subject himsell
tn the odium of being declarced an insol-
vent T Afwer all. we have heen shouting
frem house-tops that poverty is no sin
poverty is noerime and the entive strueture
althe insolveney law s 1o restore concealed
property and [ravdulant transliers Tor the
benefit of the ereditors and nor 1o compel
expreeitious payment ol debi, T is a elis-
trtion of the insolveney law 1o say that
we can nse it For the purpose of expeditions
payment of debt, Therelore, T slwuled
like to make it clear that by bringing this
particular provision amnd saying i an
honest debtor who has no means (o pav
van be  declared an insolvent, you e
subjecting him o a social odivm which
will compel him  and in fact it will In
exercising undue pressure on lim o veson
to some means  shomehow o pay i,

The third point which the Law Minister
made was that the Law Commission itself
has recommended it. That is why I read
that portion. The Law Commission, when
it came to this conclusion must have had
in its mind the case of a dishonest debor
whao all the time goes on evading payment
of the debt. T have quoted it in the
morninlg. If as a consequence of this
particular provision some person who is not
a dishunest debtor is roped in uninien-
tionally and subjected to a certain social
odium, is it proper to say that the Law
Commission recommended and therefore
we must accept it 7 T would like to go
une step further and say, to err is human.
The Law Commission is alko a human
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ing. In my opinion, io the exient to
which they ignored the provisicns of the
amended C.E, . which gave protwction
to an honest debtor from bheing  arrested
and detained in prison, that should be
extended also to the case of an liwnest
debtor not being subjected to e odium
of insolvency.  Therefore, T press my
amendment,

SHRI SHANTI BHUSHAN : The
hon. member said that the existing law
does not provide for a person being
declared an insolvent mercly because he is,
not in a position to pay the delbn, I that
was the situation there would have been
no need for this amendment.  This was a
lacuna which was noticed by the Law
Commission not once but twice and {or the
third time, the Krishna lyer Committee
stregsed the Fact that this should be done
So  there is need for such a provision and
that is why it is being brought.  “The hon,
member relerred to the edium of being
declared an insolvent.  But the law of in-
solvency is nut based on sentimenial con-
siderations.  On the one side  the  hon.
member says it is an odium, On the other
side, some hon, memberssay, it is a slatees
symbol.  If you had been declared in-
solvent, it enhances vour siatus.  People
are preparcd 1o offer their daughters® hand
1o you if you had been declared insolvent,
The more the number of times o person is
declared insolvent, the higher the status
he gets ! There are these iwo competing
vie w-points, some people considering it an
odium and others considering it a great
hunour. The law i imparial in the marter.

1t is not considercd an odium, Tt is
merely a matter of  an arrangement
namely, what is in the interest ol society
and the idea was that a person who does
not have the means o pay his debts,
should not be able 1o borrow at least a
heavy sum from another persen without
cautioning that person that e was not in
a position to pay his debts,  Therefore,
the recommendation of the Law Commis-
sion was perfectly right, Trwas re-iicrated
by another Law Ceommissien afier 7 vears
and by the Legal Aid Committee,

»ft SR swTw ATt (FErEa):
afg F@t wrzdl guq A ¥ @iV eE & mw
& o @ g7 %7 a9 o 747 & a1
s & far sar &7

wt mrifer oo gz AT mew ara
2 1 saFfaoargan §gmm

ot wiw ST &AW ;. HET A
P agdrawgraiagk
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15 brs.

MR. DEPUTY SPEAKER : The
question is :

Page 1, line 17,—
after “debtor” insert—

“having the mcans to pay the
amount”

T he Lok Sopli divided

Division No. 3] [15° 03 brs.
AYES

Ashan Jalri, Shri
Badri Narayan, Slui A R.
Banatwalla, Shri G, M.
Barman, Shri Paras
Bhagat Ram, Shri
Bhakta, Shei Manoranjun
Chancrappan, Slui C. K.
Damow, Shri Somjiblui
Deo, Shri V, Kishore Clinndia S,
Falciro, Shri Eduardo

Gopal, shbrl K.
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Gotkhhinde, Shri Annasaheb
Halder, Shri Krishna Chandra
Jeyalakshmi, Shrimati V.
Joarder. Shri Dinesh

Kisku, Slui Jadunath

Kolur, Shri Rajshekhar
Kosalram. Shri K. T.
Krishnan , Shrimati Parvathi
Krishnappa, Shri M. V.
Lakkappa. Shri K.
Mallikarjun, Shri

Mirdha, Shri Nathu Ram
Mohanarangam, Shri Ragavalu
Mukherjee, Shri Samar
Murthy, Shri Kusuma Kyishina
Naik, Shri S. H.

Patel, Shri Dwarikadas

P'ertin, Shri Bakin

Pradhan, Shri Amar Roy
Rachaiah, Shri B.
Ramamurihy, Shri K.
Rangnekar. Shrimati Ahilya T
Reddy, Shri G, S,

Sangma, Shri P. A

Sevid Muhammad, Dr. V. A,
Thaorar. Shri Bhausaheb

Venkataraman, Shri R.

NOES

Argal, Shri Chhabiram
Bal, Shri Pradyumna
Baldev Prukash, Dr.
Basappa, Shri Kondajji
Berwa, Shri Ram Kanwar
Bharat Bhushan, Shri
Borole, Shri Yashwant
Chakravarty, Prof. Dilip
Chandan Singh, Shri
Chandrashekhar, Shri
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Chaturbhuj, Shri
Chaturvedi, Shri Shambhu Nath
Chaudhry Shri Ishwar

Chauhan, Shri Nawab Singh
Chavda, Shri K. §,

Dave, Shri Anant

Desai, Shri Murarji

Dhara, Shri Sushil Kumar
Digvijoy Narain Singh, Shri
Dutt, Shri Asoke Krishna
Gawai, Shri D. G.

Godara, Ch. Hari Ram Makkasar
Gulshan, Shri Dhanna Singh
Gupta, Shri Kanwar Lal

Jain, Shri Nirmal Chandra
Jaiswal, Shri Anant Ram

Joshi, Dr. Muwrli Manohar
Kasar, Shri Amrut

Khan, Shri Kanwar Mahmud Al
Kishore Lal, Shri

Kotrashetti, Shri A, K.

Krishan Kant, Shri

Kureel, Shri Jawala Prasacd
Kureel, Slri R, 1.,

Machhand, Shri Raghubir Singh
Mahata, Shii C. R,

Mandal, Shri Dhanik Lal
Mangal Dew, Shri

Mankar. Shri Laxman Rao
Mehta, Shri Prasannbhai
Mhalgi, Shri R, K.

Miri. Shri Govind Ram

Nathu Singh, Shri

Nathwani, Slui Narenchs I,
Nayak, Shri Laxmi Narain

Negi, Shri T. S,
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Pandit, Dr, Vasant Kumar
Paraste, Shri Dulpat Singh
Parmar, Shri Natwarlal B,
Parulekar, Shri Bapusahcb
Patel, Shri H. M.

Patnaik, Shri Biju

Pradhan, Shri Pabitra Mohan
Raghvendra Singh, Shri
Raghavji, Shri

Rai, Shri Gawri Shankar
Rai, Shri Narmada Prasad
Ram Awadhesh Singh, Shri
Ram Charan, Shoi

Ram Dhan, Shri

Ram Gopal Singh, Chaudhury
Ram Mourti, Shri

Ram Sagar, Shri

Ramji Singh, Dr,

Ranjit Singh, Shri

Rao, Shrimati B. Radhabai Anarda
Rao . Shri Raje Vishveshvar
Rathor, Dr. Bhagwan Dass
Rodrigues, Shri Rudalph

Sai, Shri Larang

Sarangi, Shri R. I

Sarkar, Shri 8. K.

Satpathy, Shri Devendra
“haiza, Shrimati Rano M.
“hastri, Shri Ram Dhari
Shastri, Shri Y. T.

She jwalakr. Shri N, K.

Sheo Narain, Shri

Shrikirshna Singh. Shri
Shukla, Shri Chimanbhai 11
Singh, Dr. B. N.

Suraj Bhan, Shri

Suryanarayana, Shui K
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.
Tiwari, Shri Brij Bhushan
Tyagi, Shri Om Prakash
Varma, Shri Ravindra

Varma. Shri Raghunath Singh

Yadav. Shri Jagdambi Prasad
Yadav. Shri Ramji Lal
Yadav. Slri Sharad

Yadava, Shri Roop Nath Singh
Yadvendra D, Shri
MR. DEPUTY SPEAKER :

AUGUST 2,

The

result® ol the dvision is @ A4 e il Noes @ g2

The wmotion was nesatived.

MR. DEPUTY-SPEAKLER
question s

T

“That clawse 2 stand part of the

Bin”
T he Motion was odopted
Clawse 2 ieas added to the Bill,

Clause 3
MR. DEPUTY-SPEAKER

Venkataraman,

SHRI R. Venkataraman @ 1
mMoving.

MR. DEPLUTY-SPEARKER :

uestion is:

Thar Clanse
Bl

The wotion 1was adofled.

a4 st pann

Clause 5 was  added 1o the Bl

Mr.

HU R ITHL]

ol 1l

Clawse v, the Enacting Fovmala and the Title

were added to the Bill,

SHRI SHANTI BHUSHANX :
move :

“That the Bl be passed”

I hegio

Loss of Life &
Property due to
Floods (CA)
MR. DEPUTY SPEAER

question is @

1978

256

The

“That the Bilk be passed.”

The motion was cdopied.

15 05 hrs.

CALLING ATTENTION TO MATTER
OF URGENT PUBLIC IMPOR-
L TANCE

REPORTED HEAVY LOSS OF LIFE AKD PRUPERTY

CAUVSED BY FLOODS IN VARIOUS PARTS OF THE
COUNTHY,

e o fra (@elenarg)

IUTETE HE 134, i oo, wEAr @
Afawradm @4 g & famlAfEd

faam " fo A fe=mrd g5
T oearm famAr g o arder
TrAT £ f§ Fgm arvdoy g
T
‘gor % fafqm 9@, fusinas
I 97m, f@3Ery "y mER
FHi  dimn g i waedd
wr oad zf AL vreg
AVATL. 31 @A TEd
TR wmEST AT BE§
F2r5ar wIRE

gfa otz faar dxiqaq § 75w A=Y

(st W wam f7g) 0 T4, 1978
& 26 F@E, 1978 A4 Tigaw AW
§ F@ faem EADER )
ararg qq0 gE 1 26 AWE, 1978

* Do pollowing mmsers also recorded, their votes.

AYEs 1 Sary: %]1r| A K. Roy,
Kondala Rao, D. K.
Lhandrashekhara Murth\

Noes : Sarv shri Narsingh Yadav,

Mahendra Naravan Sardar, 1.1.Kapoor. Yuvraj, Birendra
Chandra  Sen, Mukhtiar
Singh, Heera Bhai, Parmar Lal and Bagum Sumbrin,

Shiv Ram Rai. Prafulla

Chandra Pal

Shrj K. P,
Boroval, V., Tulsi- ram,

Unnikrishnan,

Surendra Jha Suman, Vinayak

A. Sunna Sahib, Jalagam
Chhitubhai  Gamit  and M. V.,

I'rasad  Yadav,
Prasad, Vinodbhai B. Sheth,
Singh Malik, Ramapati Singh,



