wt wftom W ;. oow WERR, ..

MR. SPEAKER: I am going to con-
sider that. There are Calling Attention
Notices which are under my consgidera-
tion,

(Interruptions) ***
MR, SPEAKER: Don't record.

—

12.48 hrs.

CONSTITUTION (FORTY-FIFTH AM-
ENDMENT) BILL

Consideration of Amendments made by
Rajya Sabha

MR. SPEAKER: The House will now
take up consideration of amendments
made by Rajya Sabha in the Constitu-
tion (45th Amendment) Bill, 1978 as
passed by Rajya Sabha, for which five
hours have been allotted.

If the House agrees, we may have
three hours for discussion on the
motion that the amendments made by
Rajya Sabha be iaken into considera-
tion and two hours for discussion and
voting on the Rajya Sabba amend-
ments.

Voting on the motion that the Rajya
Sabha amendments be taken into con-
sideration may take place at 5.30 p.m.
and voting on the Rajya Sabha amend-
ments will take place thereafter.

Each of the six amendments listed
in the List of Business will require the
requisite special majority for adoption,
and accordingly division will be held
thereon. Similarly, the motion for
passing of the Bill, as amended by the
amendments agreed to, 'will require the
requisite special majority and a divi-
sion will be held thereon.

Dr Pratap Chandra Chunder may

now move the motion. Before that
Mr. Kamath is raising a point of order,
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No, it will be after the Minister
moves the motion,

SHRI HARI VISHNU KAMATH
(Hoshangabad): But I may submit that
if necessary, the time may be extend-
ed by the leave of the House.

MR. SPEAKER: That we will con-
sider, that is the usual request.

THE MINISTER OF EDUCATION,
SOCIAL WELFARE AND CULTURE
(DR. PRATAP CHANDRA CHUN-
DER): 1 beg to move:

“That the following amendments
made by Rajya Sabha in the Bill
further to amend the Constitution of
India, as passed by Lok Sabha, be
taken into consideration:

“New Clause 7A.

(1) That at page 3, after line 4.
the following new clause be insert-
ed, namely: —

Amendment of
article 31C

7A. In article 31C of the
Constitution, for tihe
words and figures “arti-
cle 14, article 19 or arti-
cle 31" the words and
figures “article 14 or
article 19" shall be sub-
stituted.”

Clause 8.

(2) That at page 3, clause 8, he
deleted.

Clause 35

(3» That at page 8, clause 35, be
deleted.

Clause 44

(4) That at page 13, clause 44, be
deleted.

Clause 45

(5) That at pages 13 and 14, clause
45, be deleted.

*+**Not recorded.



241 Constitution

[
Clause 47

(6) That at page 14, clause 47, be
aeleted.”

SHRI HARI VISHNU KAMATH:
Mr. Speaker, by a curious concatena-
tion of circumstances, Sir, the House
will discuss today and tomorrow, and
may be the day after as well, unprece-
dgented issues ‘which have now arisen
in the history of free India’s Parlia-
ment,

1 invite your attention first to rule
367, i.e. the rule governing points of
order, according to which I will seek
your guidance, in your inflnite wis-
dom. ...

MR. SPEAKER: I thought it was
finite, not infinite.

SHRI HARI VISHNU KAMATH:
....in regard to the interpretation of
the rules of procedure and/or such
articles of the Constitution to which it
refers. I am seeking your interpreta-
tion of the rules and certain articles
of the Constitution with regard to the
motion that has been made.

I will first draw your attention to
article 368 of the Constilution. That
is well known. I am nol going {o tire
the patience of the House by reading
out the article or even the relevant
part of it, because it is a well-known
article. Under that, or in pursuance
of that article, the rules of procedure
have been framed by the House—-rule
155 et seq., Chapter XI of the Rules of
Procedure.

Then, there is rule 159 ol that Chap-
ter—Bills seeking to amend the Con-
slitution—which clearly lays down:—

“In all other respects, the proce-
dure laid down in these rules with
respect to other Bills shall apply.”

What are the other rules? To begin
with, let us take rule 98—Bills other
than Money Bills returned by the
Council, There ara three categories
of Bills, the Constitution amending
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Bills, the Money Bills and other Bills,
other than Money Bills. The Consti-
tution amending Bills category stands
in a class by itself, that is to say, each
House has got to pass the Bill under
a particular procedure. With regard
to the Money Bills, we have the last
word; the Lok Sabha hag the last word
Even jf the other House, the other
place, amends the Money Bill, they are
helpless; they are, more or less, im-
potent to have their own way.

MR, SPEAKER: That means You
have the final word.

SHRI HARI VISHNU KAMATH:
The last word.

As regards other Bills, other than
Money Bills, what happens? Suppose
there is, unfortunately, a division, a
difference of opinion, between this
august House and the other place. . ..
(Interruptions)

MR, SPEAKER: The other is eqQu-
ally august House,

SHRI HARI VISHNU KAMATH:
The first Speaker, Mr. G, V. Mavalan-
kar, advised us to refer to the Rajya
Sabha as the “other place’, not “the
other House”. I do not know whether
it is right; if it is not right, I would
say, “the other House”,

MR. SPEAKER: There is no prohi-
bition lo refer to the Rajya Sabha.

SHRI HARI VISHNU KAMATH. I
will how to your ruling; I accept your
guidance and I will refer to it as the
Rajya Sabha hence-forth.

Now, if there is a difference of
opinion, a disagreement, between the
iwo Houses on olher Bills, other than
Money Bills, then we have a Joint
Sitting as we had recently in May and
earlier, in 1961, I believe, on the
Dowry Bill. And the Lok Sabha had
its own way again. In this particular
case, it is an unprecedented issue that
has arisen. The Constitution Amend-
meni Bill which has been amended by
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the Ralya Sabha had earlier been
passed by the Lok Sebha and the Bill,
as passed by the Lok Sabha, so amend-
ed by the Rajya Sabha, has come back
to us, ' '

"There was one instance earlier. Of
course, it did not came back to us, to
the Lok Sabha. That was the Privy
Purses Bill....

MR, SPEAK'ER: How iong are you
likely to.take on- this?

SHRI HARI VISHNU KAMATH: I
will take another 15 minutes. It is
a very important point of order on
which you have to give ¥your consi-
dered ruling; you may give it tomor-
row. It is an extra-ordinary issie:

M;R., SPEAKER: I am sure, you
know how to put it very brieflv.

SHRI HARI VISHNU KAMATH. I
will try my best,

MR. SPEAKER: We now adjourn
for lunch to meet again at 2 p.m.

13 hrs.

The Lok Sabha adjourned for Lunch
till Fourteen of the Clock.

The Lok Sabha reassembled after
Lunch at five minutes past Fourteen
of the Clock.

[MRr. SPEAKER in the Chair]

CONSTITUTION (FORTY FIFTH
AMENDMENT) BILL—Contd.

Consideration of Amendments made
by the Rajya Sabha—Contd.

MR. SPEAKER: Mr. Hari Vishnu
Kamath.

SHRI HARI VISHNU KAMATH :
Mr. Speaker, Sir, I shall now. by
your leave, resume the thread which
had been snapped by the lunch re-

cess, and | will obey your very wise -

direction and try to be as brief as
possible.

DECEMBER 6, 1978

(45th Amdt.)
Bill (R.S. Amendments)

As I have already stated, article
368, read with rules 98 to 102 and 155
to 159, governs the consideration of
the motion before the Housé. As is
well known, article 368 does not lay
down the procedure. The procedure s
laid down in the rules. The then Chief
Justice, in 1951, Justice Patanjali
Shastri, of the supreme judicial
forum in our country, which you' so
well adorned a few' years ago, said this
in Shankari Prasad vs. Union of India
—I am quoting from 1951 A.LR. page
458:

“ It ig not correct to say that arti-
cle 368 is a ‘complete code’ in res-
pect of the procedure provided by
it. There are gaps in the procedure
as to how and after what notice a
Bill is to be introduced, how it is
to be passed by each House and how
the President's assent is to be ob
tained. Having provided for the
Constitution of a Parliament and
prescribed a certain procedure for
the conduct of its ordinary legisla-
tive business to be supplemented by
rules made by each House (art.
118), the makers of the Constitu-
tion...."”

According to my young friend from
Pondicherry, the ‘founding fathers’ or
‘founding brothers’.

“....the makers of the Constitu-
tion must be takcn to have intended
Parliament to follow that proce-
dure, so far as il may be applicable
consistently with the express pro-
vision of art. 368, when they en-
trusted to it the power of amending
the Constitution.”

Two former Secretaries of Lok
Sabha, Shri M, N. Kaul and Shri S.
L. Shakdher, as you very well know,
have written and published a book
‘Practice and Procedure of Parlia-
ment’, and in the 1972 edition of that

- book, this is what is stated:

“Barring the requirement of spe-
cial majority, ratification by State
Legislatures in certain cases and the
mandatory assent by the President,
a Bill for the amendment of the
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- «Congtitution follows practically the
‘same legislative process as an’ or-
\'.l‘thary piece of. lsgisla.tlon o

’ﬂ:e only thing which they forget to
miention is.that .there can be no joint
sitting for a Constitution Amendment
BHl.- . That is totally ruled out. For
Money Bills we have she last word.
L

«MR - SPEAKER What is the point
that is trou.bling you" :

=

SHRI HARI -VISHNU - KAMATH:
Thns background is very necessary;
otherwise you will not appreclate what
I am driving at.

-MR. SPEAKER: | appreciate it sure-
ly.

SHR] HAR] VISHNU KAMATH:
You have been a model of patience;
vou have been a paragon of patience
in the Supreme Court.

MR. SPEAKER: Not here?

SHRI HARI VISHNU KAMATH:

Not here...

MR. SPEAKER: 1 only asked you,
whether I am not so here; I did not
say that.

SHRI HARI VISHNU KAMATH: At
your age, Sir, I hope you will not
deviate from that virtue,

Now, Sir, I will turn to rules 98 to
102. I do not know what the mind of
the Government is. The hon. Minis-
ter has today behaved like a sphinx,
on this occasion, He has just moved
the motion. He has not indicated the
Government's mind. If the Govern-
ment’s stand is that the amendments
made by the Rajya Sabha be accepted
by the House, for some reason or ather,
then, my point of order assumes great
importance.

Sir, {n all humility but with all earn-
estness, I suomit fhis. hecause, to M¥
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mind, Art. 107 ¢omes into operation.
I quote Article 107, sub-clause (2).
It “says: )
“Subject to the provisions of- Arti-
cle 108 and 109, a Bill shall nét he
deemed to have been passed by the
- Houges of -Parliament unless it has
beerf agreed ‘ts by both Houses, ei-
ther withost amendment or : with
" such amendments only as are agreed
to by both Houses.” .

Now, Sir, my submission is that this
House '8 not bound to. or obliged to
accepf the amendments or to- approve
the amendments or to pass the amend-
ments as have been passed by the Ra-
jya Sabha. Bec¢ause, Sir, let us see
what happens under these rules—
rulles 98 to 102, in case the amend-
ments are not approved of I
hope they will not be, because we
have already given our vote, We
don't want to change our vole.
We don't wear our  hearts on
our sleeve. How can we change our
vote? We have never done that be-
fore: why should we do it now?

MR. SPEAKER: That is on merits.
Let us come to the point of order.

SHRI HARI VISHNU KAMATH:
This is an integral part of the point of
order. I hope you will appreciate it.

MR. SPEAKER: Very much,

SHRI HARI VISHNU KAMATH:
What happens if they are disagreed to
here? You have got Rule 101. It says:

“The House if it agrees to the
amendments made by the Council...."
You will, see this at the top of the
page. It refers to Bills other than
money Bills originating in the House
and transmitted to the Council,

I quote here Rule 101:—

“101. The House, if it agrees to the
amendment made by the Council,
shall send a message to the Council
to that effect, but if it disagrees with
that amendment or proposes further
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amendment or an alternative amend-
ment, the House shall return the Bill
or the Bill as further amended to
the Council with a message to that
effect.”

Bo, it goes back to the Council if
you don’'t agree, Then what happens
further? What is its fate? Rule 102
comes into operation. I gquote here
Rule 102:—

“102. If the Bill is returned to the
House with a message that the Coun-
cil insists on an amendment or
amendments to which the House has
disagreed, the Houses shall be deem-
ed to have fAnally disagreed as to the
amendment or amendments.”

Therefore, the outcome will be that
the two Houses are deemed to have
disagreed with regard to those provi-
sions on which there have been no
agreement. Therefore, in my humble
judgement Article 107 sub-rule (2) of
the Constitution comes into operation,
and the Bill will be deemed to have
been passed minus those provisions on
which there have been no agreement.
Therefore, the House, as a matter of
fact, need not take even much time.
We can stick to our guns.

MR. SPEAKER; If they are unlicens-
ed guns, then it will not be permitted.

SHRI HARI VISHNU KAMATH: I
am asking you, therefore, to give a
ruling on this.

SHRI JYOTIRMOY BOSU (Diamond
Harbour): He is asking about the
licensed guns.

SHRI HARI VISHNU KAMATH: I
will request you, in your mature wis-
dom, to give your ruling on this point.
This is the short point. Whether in
case the Houses disagree,—this House
does not agree with the amendments,
does not accept the amendments made
by the Rajya Sabha,—the entire Bill
falls through or whether only those
amendments and those provisions fall
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through and the Bill minus those pro-
visions shall be deemed (o have bee:
passed by both the Houses! Ultimate-
ly, perhaps, the Government will say
it would involve delay. That is the
last pretext which they might use to
hustle the Bill through this House and
get it passed py the House as amended
by the Rajya Sabha. It will have to
go to the Rajya Sabha again, and there
will be delay. Now, I will answer that
point straightway. It will not be pas-
sed very soon and it will not become
law because it will have to go to the
State Legislatures for ratification and
that can be done only next year be-
cause the State Legislatures are not
in session now. May be they will meet
in February or March for their budget
session,

MR. SPEAKER: Now,K we are only
concerned with the legal position. That
is not a point of order.

SHRI HARI VISHNU KAMATH:
The Government takes various pretexts
and excuses.,..

MR. SPEAKER: You are far more
experienced than many of us here,

SHRI HARI VISHNU KAMATH:
Not more experienced than vou, Sir.
Government’s plea has no legs to stand
upon. That is not tenable at all
That will not holq water and 1f the
Government has the will, and I hope it
has—when the Bill is returned by the
Council they can get it through and
send it to the Rajya Sabha in a day,
as they did last time. 1 remember the
Rajya Sabha set on a Saturday last
time—and get the Bill approved with
the amendment. The Rajya Sabha can
consider the Bill on a Saturday. There
are still two weeks to go. So, I would
request you to rule on this point whe-
ther in case the House does not agree
with the Rajya Sabha—and it does not
accept them—and does not pass the
amendments, the Bill as a whole falls
through or the Bill minug the amend-
ments is deemed to have been passed.
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DR. PRATAP CHANDRA CHUN-

DER: Mr. Speaker, Sir, the hon. Mem-

ber, Shri Kamath is an experienced
parliamentarian and he is one of the
founders of this Constitution, but I res-
pectfully submit that he has tried to
create g difficulty which is not there,
because the provisiong are quite clear
and he has himself argued against his
own point of order.

Shri Kamath has cited that celebrat-
ed case of Sankari Prasad Vs. Union
of India in which Justice Patanjali Sas-
tri, the then Chief Justice, said that the
constitutional provision of Article 368
is not a complete code and, therefore,
the House can make rules. And the
House has made rules; not only this
House, but the other House also has
made rules. He has cited these rules
from Rules 98 to 102 There, it is clear-
ly mentioned in Rule 98:

“If a Bill other than a Money Bill
passed by the House and transmitted
to the Council is returned to the
House with amendments, it shall on
receipt be laid on the Table.”

Now, this is a Bill which is not a
Money Bill. Therefore, it comes with-
in the scope of Rule 98. Thig Bill, as
amended, has been laid on the Table of
the House. We are considering this
amended Bill. I do not know how he
can argue that this House cannot take
this; matter into consideration.

MR. SPEAKER: That is not his point.
The point is: What will be the effect it
this House does not agree to these
amendments, whether the Bill as a
whole lapses or only the portions not
agreed to?

DR. PRATAP CHANDRA CHUN-
DER: I am coming to that We need
not jump before we come to the stile.
We have not yet come to the stile. If
this House accepts the amendments es
made by the Rajya Sabha, there is no
difficulty at all, because both the

AGRAHAYANA 15, 1900 (SAKA)

(45th Amdt.) 250
Bill (R.S. Amendments)

Houses have passeq this Bill with

' ¥ amendments.

The hon. Member has referred to
Arthicle 107(2). It reads:

s L a Bill shall not be deemed
to have been passed by the Houses
of Parliament wunless it hag been
agreed to by both Housesg, either
without amendment or with such
amendments only as are agreeq to
by both Houses.”

Therefore, if both the Houses agree to
the amendments, then there is no diffi-
culty and the Bill will be deemed to
have been passed by both the Houses
with the requisite majority as you have
just now pointed out.

The hon. Member seems to ask that
if this House rejects the amendments,
what will happen? Clear procedure is
laid in the rules of procedure of this
House and the other House. It is clear-
ly mentioned that the Bill ag amended
further by this House will be sent to
the other House. It is something like the
game of badminton. It goes from this
House to the other House. Then, from
that House it comes to this House.
Again it goes back to the other House.
If the other House agrees to it, all
right; if it does not agree, then like a
shuttle cock, again it will come back
to this House. And if the Bill is re-
turned to this House with a message
that the other House insists on the
amendments, only then the Houses
shall be deemed to have finally -lis-
agreed. I draw your kind attention fo
the word ‘finally’. Before that, the
Bill is in motion from one place to an-
other and it is not finally disposed of.
Therefore, the other House cannot be
deemed to have said that they have
disagreed or thiy House also cannot be
said to have disagreed unless we arrive
at that final stage. I would respect-
fully say that this House is fully com-
petent to take this matter into consi-
deration and it will depend on the
wishes of the House to decide, what is
to be done.



251 Constitution

DECENMEER 6, 1978

(45th Amdt.) 252,
Bill (R.S. Amendments)

SHRI HARI VISHNU KAMATH: I, .-resolved by a joint gitting of the two

did not dispute that.

MR. SPEAKER: Shri Kamath has
raised a point of order as to the effect
on the Constitution Amendment Bill
which has not been agreed to in some
respects by both the Houses of Parlia-
ment. It is well settled that Article
368 of the Constitution which governs
the eamendment of the Constitution is
not exhaustive and that Article to the
extent it does not prescribe a particu-
lar procedure is supplemented by the
rules of the House. The relevant rules
are found in Rules 98 to 102 and 155
to 159 of the Rules of Procedure and
Conduct of Business in this House.

Wien a measure has been passed by
this House but that measure has not
been fully accepted by the other House
or when that measure has been
amended in certain respects by the
other House, the Bill comes back to
this House and this House may or may
not agree to the amendments proposed
by the Rajya Sabha. If it agrees, the
matter ends. But if it does not agree
the Bill will again  go back to the
Rajya Sabha and it is for the Rajya
Subha to decide whether the alterna-
tive amendments proposed by this
House are acceptable to it. If it does
not agree to the alternative amend-
ments suggested, then sub-article (2)
of article 107 comes into operation. It
says : “Subject to the provisions of
articles 108 and 109 a Bill shall not be
deemed to have been passed by the
Houses of Parliament unless it has been
agreed to by both Houses either with-
out amendment or with such amend-
ments only as are agreed tg by both
Houses.”

In the case of Money Bills a different
procedure is prescribed; the decision of
this House is final. In the case of Bills
other than Bills amending the Consti-
tution, if there is disagreement bet-
ween the two Houses the same can be

Houses. But that procedure is not
available in the case of Bills amending
the Constitution. Article 368 of the
Constitution lays down e mandatory
provision that every amendment of the
Constitution must comply with the
prescribed majorities.  There is no
provision either in the Constitution or
in the rules providing for a joint sit-
ting. That being so if any amend-
ments made by the Rajya Sabha are
not agreed to by this House, the Bill
will have again to go back to the
Rajya Sabha and if the Rajya Sabha
does not agree the Bill does not be-
come law.

Mr. Kamath has raised another
point, that is, if the two Houses do not
agree on all the provisions, does the
Bill as a whole lapse or only those
parts wlich are not agreed to do not
come into operation? In my opinion
the Bill as a whole lapses because the
amendment made by the Rajya Sabha
says that the Bill is passed as amend-
cd. That being so, if the amendments
made by the Rajya Sabha are not
agreed to by this House and the alter-
native amendments proposed by tnis
House are not agreed to by the Rajya
Sabha the Bill as a whole lapses and
there is no question of circulating the
Bill to the State legislatures for their
concurrence, This order covers the
point raised by Mr. Kamath.

SHRI HARI VISHNU KAMATH:
On a point of clarification. In case
this House agrees with the Rajya
Sabha amendments and the Bill is
deemed to have been passed and sub-
sequently the Bill goes to the State
legislatures and they do not agree to
ratification?

MR. SPEAKER: Your point is

covered.

SHRI HARI VISHNU KAMATH: In

case the House agrees with all the
amendments of the Rajya Sabha, the
Bill does not go back to Rajya Sabha?

MR. SPEAKER: No.
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SHRI HARI VISHNU KAMATH :
The Bill will go to the state legisla-
tures. Suppose the state legislatures do
not ratify the amendments made by
Rajya Sabha, the Bill will lapse again?

MR. SPEAKER: I am not going into
the powers of the State legislatures;
they have a right to discuss it.

SHRI HARI VISHNU KAMATH:

Interpretation of article 368 is in your
province,

MR. SPEAKER: I do not want to
encroach upon the powers of the State
legislatues,

SHR HARI VISHNU KAMATIH:
Suppose the States dg not ratify?

MR. SPEAKER: We will consider it
at that time. Mr. Kamath, all these
troubles are crcated by you by not
making it clear at the time of the
framing of the Constitution.

DR. PRATAP CHANDRA CHUN-
DER: May I make this submission on
the motion for consideration on the
amendments that have bcen made by
the Rajya Sabha and sent to this
House for concurrence?

This is a very important occasion
in our parliamentary history when
for the first time the Constitution
Amendment Bill which has been
passed by the Lok Sabha has been
Passed in Rajya Sabha with certain
amendments. Earlier, ag hon. Shri
Kamaty had pointed out, there had
been cases where a Constitution Am-
endment Bill passed by the Lok
Sabha has been rejected by the Rajya
Sabha straightway. But here for the
first time Rajya Sabha passed the
Bil] with certain gmendments.

You wil] remember that the origin-
a] Fortyfifth Amendment Bill was
passed on 23rd August this year.
There were 49 clauses. The Rajya Saba
agreed with the opinion of this House
with regard to 44 clauses. Only in
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respect of 5 clauseg there is some
disagreement and Rajya Sabha has
added one new Clause which ig in
fact a consequential amendment which
arises from something which Rajya
Sabha hag already agreed to. That
means the deletion of Article 31. That
is the short position of the Bill ag sent
by the Rajya Sabha.

You will notice that the purport’of
the amendments which l{ ve been
made by the Rajya Sabha can be
summarised as follows:

In the original Bill, as passed by
the Lok Sabha, Article 31C had been
drastically ‘modified. The scope of
the Directive Principle; having pre-
cedence over the fundamenta] rights
had been’ curtailed to a large extent.
But Rajya Sabha did not agree to this
proposition, Rajya Sabha chose to
retain Article 31C. But because ear-
lier Rajya Sabha had agreed with this
House that Article 31 should be de-
leted, Rajya Sabha introduced a new
amendment, namely—

“7A. In article 31C of the Consti-
tution for the words and figures
“article 14, article 19 or article 31"
the words gnd figures “article 14 or
article 19" shall be substituted.”

I, other words from 31C, only Arti-
cle 31 is deleted. That is one amend-
ment which Rajya Sabha made.

The other amendment was a com-
prehensive one. Ip Article 35 of the
original Bill, this House agreed to
delete all provisions concerning tri-
bunals. But the Rajya Sabha felt that
Administrative Tribunals would be
neces:ary, So, it has retained the
existing provisions in the Constitu-
tion.

The third change relates to Clause
44 of the original Bil] passed by this
House. It deals with the question of
definition of the words ‘secular’ and
‘socialist’ in the preamble of our Con-
stitution. Rajya Sabha felt that this
clause also should be deleted because
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in its own judgement such definition
wag not necessary.

Then it also deleted Article 45 of
the origina] Bill which had been
passed by this House and that relates
to certain gmendment in Article 368
dealing with referendum. Rajya
Sabha does not think that referendum
is at all necessary. And it also res-
tores Article 368 (4) and (5).

Finally, Rajya Sabha also deleted
Clause 47 which deals with altera-
tions in the Seventh Schedule Some
of the matters which were brought
in the concurrent list, this House
wanteg to restore to the State List,
but Rajya Sabha does not want such
changes.

This is the position about the
amendments which have been made by
the Rajya Sabha. I do not want to
take much of the time of the House.
We think that we can accept the am-
endments made by the Rajya Sabha
because we are making sufficient
gain by this amendment as it remove;
a lot of distortions which had been
brought about in the Constitution by
the earlier amendment of the Consti-
tution, It ig true that we would have
been happy if Rajya Sabha had ac-
cepted all the amendments which had
been proposed by this House but it
had accepted only 44 such amend-
ments and not accepted only five.

Considering all these factors, I
humbly suggest that this House do
consider these amendments and L
will submit that the House accept
the amendments made by the Rajya
Sabha and pass the Bil} as amended
for which 1 shall make a separate
motion,

MR. SPEAKER: Motion moved:

“That the following amendments
made by Rajya Sabha in the Bill
further to amend the Constitution
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of India, as passed by Lok Sabha, be
taken into consideration:—

“New Clause TA

(1) That at page 3, after line 4, the
following new clause be inserted,
namely:—

‘Amendment of JA, In ariticle 31C of the

article 31C Constitution, for  the
words and figures “‘ar:ical
14, article 19 or artical
31", the words and figures
“article 14 or ariicle 19"
shall be substituted,’

Clause 8

(2) That at page 3, clause 8, be
deleted,

Clause 35

(3) That at page, 8, clause 35, be
deleted.

Clause 44

(4) That at page 13, clause 44, be
deleted.

Clause 45

(5) That at pages 13 and 14, clause
45, be deleted,

Clause 47

(6) That at page 14, clause 47, be
deleted.”

i} wma :irﬁmgr : e
o, g% ﬁggWI a%wrﬁm
T ? WX 93| Y Wy i aTdi A |
TN T IHE? WEAAT o7 A7 ggR § Twer
agt qrg wT @ ;fw & argragEr 1 99
T St oW fedr W weR A @
W X s e R W AE AW &
] I wrgaw 3 fF v wmowdt awTar wf
o ux gu e Iww) &% & qrE L dur fw
o g & vwor & 7
PROF, P. G. MAVALANKAR
(Gandhinagar): The Minister is

deputiting for the Law Minister who
is not well, and I hope he will get well
soon, Now, I do not know why he
chose to explain to the House at this
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stage merely what the Rajya Sabha
did or what it did not do. But he
has not come out with a statement on
behalf of the Government as to why
this hon. House where they are in
a majority, should accept what the
Rajya Sabha has passed. Unless the
Minister is elaborate and specific in
reagrd to letting this House know the
Government’s stand as to why ihey
felt that the Rajya Sabha's amend-
ments be accepted how are we to
proceed with the discussion? The
House would like to konw in detail
the Government's reasoning and
stand on these points and then the
discussion can continue so that we
will have fruitful discussion.

DR. PRATAP CHANDRA CHUN-
DER: 1[I have already explained that
we wished that the entire Bill had
been accepted by the Rajya Sabha.
But there a sufficient majority was
not supporting us. At this stage, out
of 49 amendments 44 had been accept-
ed by the Rajya Sabha. It is now
proper that we accept 44 clauses in-
cluding the one which has been added
by the Rajya Sabha as a consequential
measure. If it is intendeg that we
may take some of these matters at a
later stage. our hands are not iied.
We can take them up at a later stage.
But it is always belter to have half a
loaf than nc bread. I submit that it
is more than half a loaf, about 44
amendments have been accepted by
the Rajya Sabha.

SHRI HARI VISHNU KAMATH:
Is it the Government's stand that half
a loaf js better than no bread?

MR. SPEAKER: I do not know how
much but it is less than is loaf.
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MR, SPEAKER: This is nct a point
of order. This is only a point of suh-
mission.

SHRI R. VENKATARAMAN (Madras
South): Mr. Speaker, Sir, I think
the House will be grateful to my
friend, Shri Kamath, for having elicit-
ed a very valuable ruling from the
Chair, because there has been some
doubt as to what is the effect of the
amendment of certain clauses in the
casg of the Constilution Amendment
Bill. Sir, you have laid down that if
certain part of the Constitution Bill
is rejected in the other House, tihe
whole Bill will japse. Therefore, it
has become necessary for those amend-
ments to be accepted, and 1o follow
the other procedure which has been
laid down here,

My point is this. The rules reaily
deal with the procedure. The sub-
stance is contained in article 368. But,
so far as the present procedure is con-
cerned, under our rules, if an ordinary
Bill is totally rejected by the Rajya
Sabha, then under article 108 of the
Constitution the President can order
a joint session. The language used
in that article it “both the Houses
have finally disagreed”. In that case,
the President can order a joint session.
For that purpose the rules have becn
framed. Suppose the Lok Sahha
passed a Bill, in which some amend-
ments were made by the Rajya Sabha;
when it comes back to the Lok Sabha,
if it opposes those amendments, then
the Bil] has again to go to the Rajya
Sabha in order that it may be brought
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within the four corners of article 108
Otherwise, the President will not have
the power to order a joint session.

I appreciate the stand taken by the
Government that in the larger
interests of the country it is better
to get through as much of the con-
stitutional amendments as possible,
as there has been agreement in both
the Houses, rather than carry on a
long drawn debate between this House
and the other with no results being
achieved.

Sir, you may remember that when
we discussed this Bill in the last
session, this side of the House voted
for the BillL But, at the same time,
it made certain reservations in respect
of certain clauses. We did not object
to the passing of the Bill, because we
were in agreement with a number of
clauses which had been brought for-
ward by the Government. We had
only certain differences of opinion,
certain reservations, in respect ~of
certain clauses, and it is only in
respect of those clauses that we asked
for a vote to make sure that this has
been considered by the Government.
It has been considered by the House
and the House has exércised its mind
over those points Therefore, the ‘Gov-
ernment has, in my opinion, done the
right thing; instead of allowing the
Bill to hang fire, they accepted what
the Rajya Sabha has recommended,
done by way of amendment, and they
have come forward in this House to
accept those amendments,

ff you look at these amendments,
they are innocuous. They are not
based on any strong principles on
which there can be a violent difference
of opinion. [ will deal with only two
of them, because I do not want to take
more time; I fee] that those members
who oppose it should have more time
to present their case,

Now, as far as the amendment is
concerned, the first amendment is
purely a consegquential amendment
and does not cal] for great discussion.
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Then we come to the tribunals You
will find that that Article in the Con-
stitution is only an enabling provi-
sion. It does not compel the Govern-
ment to appoint tribunals or to estab-
lish tribunals. It only enables the
Government to establish tribunals for
the purpose of trying certain kinds of
cases. I spoke elaborately aboul
certain kindg of tribunalg in the
international field in other countries
when I spoke on the last occasion. If
this Governmen: does not want to
appoint any tribunal, there is nothing
in the amendment which says that the
Government should be compelled to
appoint tribunals. When an amend-
ment to the Constitution is made, it
is our suggestion that i a situation
arises in which this Government or
any other successor government should
consider it necessary to have the
power to appoint tribunals for expedi-
tious disposal of certain types of cases
or, as I said, to give protection 1o
certain types of people like the civil
servants, then the enabling provision
should be available to the country as
a whole, not merely to the Govern-
ment, bui throughout the country as
a whole in order that those provi-
sions may be utilised. Therefore,
there should be no serious objeclion
so far as this Article is concerned. The
provision, as I have ulreadly said,
does not compel the Government to
appoint tribunals and therefore, 1 do
not see any great objection to that
amendment made by the Rajya Sabha.

Then with regard to the definitions
of the words ‘secular’ and ‘socialist’.
my friend Mr. Kamath will agree with
me that even we did not agree with
the definition given in the amendment
brough forward by the Government.
There is difference of opinion on the
question as to what exactly js the
definition of ‘socialism’ or ‘secularism’.
In fact, there is no definition. Some-
times the definitions restrict the scope
of the words. Definitions are not
always to the advantage of the citizen
Very often they hamper the judicial
interpretations based on various aspects
and environments of the case In-
terpretation should appropriately be
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given in order that the spirit of the
Constitution may be brought into
effect. In fact, the spirit of the Con-
stitution should prevail and in order
that the spirit may prevail instead of
the letter that prevails, we have no
definition clause. Therefore, even on
this I do not see why anybody should
have any objection with regarq to the
amendment carried out by the Rajya
Sabha,

The third amendment relates to the
referrendum. On this question of re-
ferendum there can be an honest diffe-
rence of opinion. There is a difference
of opinion throughout the world in
respect of the value, utility and im-
portance of the referendum in regard
to legislation. Not all countries have
adopted referendum as a method of
legislation. In fact, smaller countries,
as a rule, generally resort to refer-
endum as a method of endorsement of
the legislation, but the larger countrieg
have found it very difficult becauss of
the size and the population involved
and all the difficulties attendant on
having a refrendum of this kind. More
particularly in our country when it
is very difficult for people to under-
stang the nuances of the difference in
1the Constitution amendments, it would
be very difficult for them to under-
stand what they are wvoting, parti-
cularly when they are amendments.
They can vote on general principles
in a referendum like whether you
want prohibition or not, and whether
you want capital punishment or not,
but it would not be possible to vole
on a question of amendment to the
Constitution where u great deal of
legal thought has gone in, and a great
deal of consideration has taken place
at the hands of the experts. It will
be difficult to explain to them, it will
go probably by emotion, and then, as
I said somewhat tritely during the
course of the debate at that time, we
are having elections with symbols: in
a referendum, what type of symbols
will you give the people to vote for?
You cannot, give the party symbols
because a referendum is not a party
issue, it is the people who must vote
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on the issue, they are not voting for
a party, and if they are to vote on
an jssue, they must know what the
issue is, and in order to explain the
issue, you must give a symbol, and
the whole thing becomes a farce.
Therefore, there is honest difference
of opinion. Nobody says that a refe-
rendum as such is totally wrong, no-
body would say the introduction of
the principle of referendum is totally
wrong. Therg can be differences of
opinion, different shadeg of opinion in
this respect, and therefore it was that
this side of the House resisted and
objected to the introduction of this
clause, '

There were other legal arguments
as to what would happen to the
varioug judgments which had been
given, and about the relation between
the decision of u referendum and the
decisions of courts. According to the
decision in the Keshavanand Bharati
case, as you know, the basic features
of the Constitution eannot be amend-
ed. Does it mean that by a referendum
you can amend the basic features of
the  Constitution? If you can
amend the Constitution, the basic
features of the Constitution, by a refe-
rendum, where is the authority for
it? And ] submit that even that is
liable to be gtruck down. The Govern-
ment has steered clear of all these
difficulties in accepting this amend-
ment and coming forward to have
this enactedq as amended by the
Rajya Sabha, ang as desired in the
lasl session by this side of the House.

Lastly, I will say one or two words
about the question of education being
in the Concurrent List. There are
several reasons why education should
be in the Concurrent List. We want
national integration, and in order that
we may have national integration,
some kind of a policy towards unify-
ing the country should be laid down,
and that can be laid down only by
the Centre, I ®um anxious that the
history of India should be taught from
Kanya Kumarj to Kashmir, from
Assam to Gujarat on the game basis. ..
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SHRI HAR] VISHNU KAMATH:
From Kutch to Kohima.

SHRI R. VENKATARAMAN:
instead of the emphasis which is now
being laid by several State Govern-
ments on their own history to the
detriment of the national picture and
national  history. A person who
passes the 10th or 12th standard
should be able to konw the history
and culture of India, and there must
be some kind of an authority which
will lay down that these are the
principles that are fundadmental and
universal. You can add anything you
want to that in your State. After all,
keeping it in the Concurrent List
doeg not mean that the States’ powers
are being taken away. They are not
taken away. On the contrary, the
States will have all their powers.
Only, in respect of national matters
would the Centre come in, and there-
fore it is to our advantage to have
matters like thig with the Centre.

There are questions about language,
about national integration All these
things are better discussed in Parlia-
ment in which all the States are re-
presented and an over-all, national
view is taken. It is for this purpose
that the House insisted that it may
be retained in the Concurrent List,
and I am very happy that the Rajya
Sabha has endorsed it. I am more
happy that Government have accept-
ed it. Wie wholeheartedly support
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MR. SPEAKER; Kindly avoid any
adverse reference to the other House.

SHRI NIRMAL CHANDRA JAIN:
1 am not referring to any person who
is not 3 Member of this House, I em
referring to such a person who is a
Member of this House, There was a
report in the newspapers that she had
given directions,

MR. SPEAKER: ] am not referring
to that. Don’t pass any adverse com-
ments on the Rajya Sabha.

SHRI NIRMAL CHANDRA JAIN:
1 am not. I have earlier mentioned
that 1 have great respect for them. But
in this particular matter they have
acted on emotions and not on logic.
We have acted on logic and not on
emotions.

15 hrs.
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DR. V. A SEYID MUHAMMAD
(Calicut): Sir, I support the Bill as
amended by the Rajya Sabha. As 1
have already spoken in this House a
number of times, immediately after
the 1977 General Elections, our party
—the undivided party—examined the
42nd Amendment with a view to re-
appraise what are the objectionable
provisions which have been incorpo-
rated and which are not acceptable
and we came to the conclusion that
the entire 42nd Amendment can be
divided into three groups. One group
consists of those provisions which
should be immediately deleted, with-
out even giving time for those pro-
visions to stay in the Constitution.
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Art. 31(d) relating to a anti-national
activities is one of them and I think,
in the 43rd Amendment, when Gov-
ernment brought up the deletion of
Art. 31(d), we supported it

The second group consisted of
those provisions where some of them
had certain pgcod aspects and we
thought that they may be retained
or they may not be retained, but we
will not make an issue out of it.
Amendment to Art, 226 was in that
group.

The third group was those provi-
sions which we thought were basical-
ly necessary and should be retained
in the Constitution.

These  were, largely these three
groups, and when negotiations went
on with the Government, we made
it absolutely clear, Coming to the
group which, we thought, should be
essentially relained, one was  per-
taining to the Tribunals. Another was
the introduction of the words ‘Social-
ism and Secularism’ in the Preamalkle
of the Constitution. The third, which
we thought essential, was retention of
education and forest in the Concur-
rent List. On these issues, we madc
it definitely clear to the (Government
when the negotiation was going on
that we would insist on the retention
of these three. And when the Gov-
ernment attempted to define the ex-
pression ‘Socialism and Secularism’,
we made it clear that we could not
support that attempt to define ‘Social-
ism and Secularism’ because that
would do more harm than good. At
this stage I do not propose to go into
details.

A provision relating to refercndum,
an entirely new provision, which was
not evendreamt of anywhere before,
whether in the Forty-Second Amend-
ment or at any other time, crept in,
and after prolonged discussion in the
various forums in our Party, we came
to the conclusion that we could not
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accept the new  provision regarding
referendum. I will not go into de-
tails. But I can tell you one thing.
The stand of the Congress Party and
the Congress Government has been
consistent, that there is no limitation
on the plenary power of the Parlia-
ment to make amendments under ar-
ticle 368. For a long period of time,
that has been the law and that has
been accepted by the Supreme Court,
and we thought that we could not
make a deviation from that  stand,
We found that, apart from ihe other
ojections to the limitation on the
plenary power of the Parliament, a
further limitation was being attempted
to be made, namely, the amendment
which has been brought in by Par-
liament should be subject to a refer-
endum. This, we could not accept.
Apart from the impracticability  of
the whole thing, we were certain that
concepts like referendum and recall
were alien to our particular type of
Parliamentary democracy which we
have accepted. These concepis were
discusseq and tried to be incorporat-
ed in the Constitution at the time
of the Constituent Assembly, but
the founding fathers wisely rejected
them., Now, your trying to bring
back those concepts through the back-
door, we cannot accept.

These are some of the important
grounds on which we made cur stand
clear during the negotiationz with
the Governnient as well as 1o the
House when the Bill came up for
discussion, and we voted against that
provision. These were the four pro-
visions which we voted against in
this House, and 1 am glad that the
wisdom of the Upper House has been
that the stand taken by us in  this
Hcuse on these issues was correct.
But in the Rajya Sabha, a new pro-
vision—not exactly new—.a new
Clause, Clause 7A, relating to article
31C of the Constitution was introduc-
ed, That is not a Clausec which we
proposed here or supported here. The
Speaker himself knows, He has writ-
ten an authoritative book on Directive
Principles. For some time it was a
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controversy in the country, both in
the court and outside, whether the
Fundamental Righis have  pritnacy
over the Directive Principles cr  the
Directive Principles have primacy
over the Fundamental Rights. There
are definite political theories and jus-
tifications for hoth. But at sume
stage we started upholding the theo-
ry that fundamental rights being
essentially individual rights and the
area covered by the Drractive Prin-
ciples being social rights, whencver
there is a conflict betwee:n individual
rights and the social rights. the pri-
macy should be Jiven to the  sccial
rights. That is the theory hehind the
primacy being #iven to the Direclive
Principles,

15.16 hrs,

[ SHRIMATI PARvATHI KRISHNAN tn the
Chair]

But in view »f the fact that by this
45th Amendment, Art, 31 relating to
property was being deleted, we
thought that since 95 per cent of the
cases in which conflict between Direc-
tive Principles and the Fundumental
Rights avose, rela‘ed 1o property
rights and since properly rights were
themselves being delet-zd from  the
Constifulion, 1he primary reason to
uphold the primacy of Directive Pren-
ciples was mnot so compelling as it
was before. So we did not make an
issue of it in this JMouse. But when
it came (o the Rajya Sabha. it appears
that the theory of the primacy of the
Directive Principles prevailed in that
House and they introduced this
clause, clause T7A, The House
has discussed and decided on
this issue. Possibly there is a reason
why that House did not think in the
same way as we did here. Even at
that time I had the occasion te
speak and I have also expressed my
opinion in various places. The mere
deleticn ¢f the Fundamanial Rights
relating to property, namelv, Art. 31
will not suffice because a- lang as Art.
19 and certain clauses of Art. 19 are
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there, property rights can be brought
through the back door and the dele-
tion of Art 31 relating to property
rights is a mere sham. Pogsibly that
view must have prevailed in the
rights is a mere shame, Possibly that
mere deletion of Art 31 does not in
fact and in reality delete the proper-
ty rights and it will be brought by
the back door by reason of Art. 18.
They thought the necessity for stres-
sing the primacy of the Directive
Principles over the Fundamental
Rights still remained. 1 bow before
the wisdom of the Rajya Sabha in
this regard. The other reasons-1 will
not go into in detail

For this reason 1 support the Bill
as amended by Rajya Sabha I want
to say only one thing regarding dele-
tion of clause 47. Clause 47 deals with
the entries in the Schedules and the
amendments brought by the 42nd
Amendment. As I said we were con-
cerned primarily to retain the amenad-
ments which were brought by the
42nd Amendment relating to educa-
tion and forests. As forests and edu-
cation were transferred to the Con-
current List, when we said that we
cannot agree with  this clause, our
main concern was to retain only this.
But there was an extremely objec-
tionable clause that is the introduc-
tion of item 2A in List I by the 42nd
Amendment, namely, deployment of
central forces in the States under cer-
tain contingencies. This, we certainly
did not want to be retained. We want
it to be deieted from the 42nd
Amendment. In the negotiations wilh
the Government we made it clear
that we would support the deletion
of this 2A because it is an objection-
able clause, namely, deployment of
central forces in the State, We sug-
gested delinking of education and
forests from 2A so that we can sup-
port the deletion of 2A, but the gov-
ernment thought it wise not to adopt
that mechanism. Now the result is
that you are throwing the baby along-
with the bath water,
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SHRI SAMAR MUKERJEE (How-
rah): Then why did your people sup-
port it in the Rajya Sabha?

DR. V. A. SEYID MUHAMMAD:
Not our people, many people and
your people also supported it.

Why did not the Government, as
suggested by us  delink 2A from
Education and Forest, We could have
avoided that. But, they thought it
wise to let the whole thing go on.

SHRI DINEN BHATTACHARYA
(Serampore); They thought it wiseto
inciude this.

DR. V. A SEYID MUHAMMAD:
Whatever it may be, 1 say that by a
simple mechanism, they could have
avoided and deleted the highly ob-
jectionable 2A—Deployment of the
Central Forces in the State. For re-
taining it in the  Constitution, the
responsibility is entirely on the Gov-
ernment and not on us.

I do not propose to go into further.
1 am thankful to the Chair for giving
me this opportunity,

Mr. Chairman: I think the Minister
will have his chance to reply. Now,
Shri Dharam Vir Vashist. He is not
here. Shri Y. P. Shastri,
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spraEfer & fedin § gyamT a1, t FHoE
9 €Y I W) IAT "G W F AN
aifgg a1, ofe g/ W wewmws fegfe
TTAEA AFATIR | 99 gaa a8 g
TE ¢ fE gAa R o2w A @EE @
IR
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W W I 7 g A wr F -famd
¥ ufyr agea 2 T AWML TAF WA

o SIeMTA § NI ET 8§ 47 IEAA
%qr o7 f& g5 429 |fqara d@wrar ),
AN WARASFTA B AT { WETT FGT 1G191,
@ #Ti | gt IF AR 9T faena s § =@
A qfeerf ¥ wfow agrr 2 o7 gd awt
#9111 97 A ameTA | fRd A qww
% T ® @A g A Afq@A w1 4
#dWMaT gz O TR fHar ) IR A
W At F fam A & R A A 9 w6
g A W7 TH R FZT 9T 4:7 dWEA
Y £ A F AT FTH 4577 GMUA
qgi 9¢ T W4T )

& 31 A171 § X oy, f:gia 72 Atn £ 4
f& qady & 4R N @ T fed, Sfew
A YA AT 9T WITW FAT  AT@W, AT
¥ R AT avar femvd, I¥ g wOn WfEm
g Zoer ot ATE X 420 EWus w®

¥ qifer & a6d §, §o TATHRE AT
& T @y Afao, g faim wgar #r ard
AR st agant @ & frIAm
@ FT ¥ QAATOAT §OHA GEP H9T | |
g-freré w7 ¥ 2w = fema
T AR M| oWt # AR deet
® g3 weng frm mnoar Afagrd agaa
¥ IEY UNWAT FT FEE WA AYAT g
& T gL EE ®U fAm e g gwoew

A

A dfwa § anwmg fr gy gafe o
wwia ¢ awimw & @ gF @ 9Ew &'
o & qfgT ar . waar WU A Amr
ar feT Arw gW A A q1@ TT HEAT
qfer 1 wifez wi§ oF fawrT @ g i,
s wizw W G 9T grat @1 F FT
IE AFTEA T FOIT 99 K AT FT AGF HAL
 femaT ag szt A’ A7 A @nE-
gfw s # 9w aw 7 789 & Tdr g9 A9
AR W3 gEd fEEr @ gEm
¥ I YT gmmadas agYy faad ¥
& gymm ; FagN gfnd w & gwr@
IETH I qhawﬁ%;mﬁm'ﬂ:;r
gfrm & gurar Iqgre E@nn 7
R gz gw A qoiE e fE,
HIwa & Z9@ § WIS IH 1 43
% g H 97 werA RE | WA A
¥ werwy fam g W dad 1977 % W+
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2O I AW ) WA HTH WA GH F
WA % A HE @ § WX WY "t A
N X Q& el § graw A4 aw
Ay 9T 368 F AT F KEAT AF
o7 368 % "R F gw A fadw w9 W
far, ® & gwd og sgrar fF e
# o anrea feur 9w Wi I@ A EEI
Ty aiv A S & & IJWR U
T AT ) W ATG | 98 o afy i
e Aifer aadt PR aw 3w dfaea
A faar 41 | Gama dfagm GEA
faigw & 31 97 W T@ W oA faar qr
ag oF g gy wifaw srcagy  dvifas
T ) o at fr g oo wfer ot wi fr
I g7 9T Y 76 F WAUTA FAR AACH
gfrar & afmi 3 & w1 wYfEs
wfasd #1 A w2 Ko mn, 99§ aEy
w7 faqr mar | Aifaw sfewrdt € g aw
e #T G uf fe AaT & wiawe aw &
JAar wy At w fzar w1 @i L@ @A
¥ Zw ®mf & ag s=eA fear qr @ e
F ager wAfuE 9T W WA @,
Y gaTHE ®1 EEaa

£1 I
a9t gAwEEr & e 4 fREf Ay sEE
dfpar & gwaw FT1 a3 FEN *

U
or gre A3 &€ a< qar g § v ag dfam
w1 Fwdt d, Meta &1 gAwh , vt e
afaxry ® qandr § A w1977
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come to power in the future and chat
they caa again misuse their majority
to demolish democracy compgletely.

[y T s ) otherwise we wish to point out that
® AN WM IS fear g ww these recommendations of the Rajya
Tg wgar f§ 2 &) O Afaum & avvew Sabha are reactionary and anti-peo-
*1 w9 g SERM Y I9 & 9w g7 fagw ple. It is mainly aimed at retaining
& uodt ofeeed g T@) & ®EY, & ewwa some of the very vital clauses of the
-ki f& ma'“ F AT FT qia'm IR Forty-Se(.‘Ond Amendment Act. To
ok @ @ o &wr 5@ F1 A agree {o this would mean betrayal of
& & the pledge given by the Janata Party

to the masses of our country. The

I T® ¥ 3@ qgfqﬁ'éﬁ'q‘ feegaer Forty-Second Amendment Bill was
Nt a@ ¢ & W afw fF oag qQE- in essence the institutionalisation of
fafrefer foe mfar #73 1 a@ =0 totalitarianism, and of emergency.
® 7 41 dfqum 7 ! g it That is why we contemned that
frgaw ® am Fa7 @ § 7§ @ and wished that that should go lock,
arfe €@ M & Wgreml & weET & F stock and barrel. When there Was
Mfra fFor 9 | AmEEdl & gfaec §7 some patch-work even in the original
N ¥ 7@ N g ¥ uefafrgfea frarme Constitution  (Forty-fiftn) Amend-
TR A @ # T 4 ) ITOH ogErA ment Bill, we criticised that also.
* & fAu g & fArewy  gfaur awea Now, we say that there have been
fodas & gea fear & ms S0 arst further inroads into the amendments
gz @RI AG R | oW AN H A by the Congress elements in the
ot faz 9 wE gu € ) A fRwvn ARl Rajya Sabha, It is obvious that main-
i fs aw ot R T W% & T ‘ﬁ‘m ly it is the Congress (I), because
T FE & AT AT @FE FH I their leader is, day in and day out,
afeqr @ & sfaa & g ? iﬁl’-’.'!ﬁ“ﬁ justifying emergency and declared it
wfea fgems T@ '?{- 7@ 37 & fam a1 even today but also by other sections
fRFram@ @ 7 7 F{’.m at 1976 ¥ who declared that they are opposed
wfaer dwEA § Srér &, A I W to totalitarianism Congress (I) is
% g8 fom F@ & amr 0% W @, W@ still ander the hope that they will
g TR 9% F1% fm Fow &

N .

1
e
b
|

E |
4

gaqn 3fem oy, TR A 9 That is why they want to retain these
T, I T AT FAT I GIAT AG AR | clauses, which they had introduced in
the  Constitution (Forty  Second)
Wt A ¥ dgAfow W gmf Amendment Bill '
M ofoamT # @ &, @8 A IT 4 AN
¥ & T & T ¥ frar g—ew A There is the other Congress now
smafa £ # a@ A d | S oFEgeEE who wish to  demarcate themselves
& Aq & fegra ded € I F fAT Om from totalitarianism but it is a pity
faag;w TAAAAAE &1 At 4fs wrea that they also joined in the Rajya
i @ wER A F1favg fmmn @ e Sabha with Congress(I) to get these
fod @waa s qIW, wfFA F A W recommendations passed or prevent
wAfas wAaT § S a® o awa g fE the Forty-Fifth Amendment Bill on
g fear o1 g F sfEd 780 & these aspects.

SHRI SAMAR MUKHERJEE (How- Now, what are the arguments given
rah): Madam Chairman, in regardio by them in support of their amend-
these amendments sent {o us by the ments and their recommendations?
Rajya Sabha, I may say that our par- They say about the precedence of
ty is totally opposed, excepting for directive  principles over fund-
ore very minor amendment, No. 4, amental rights. This was the clause
regarding the definition of secularism that was introduced in the Consti-
and socialism, because, there has been tution (Forty Second) Amendment
some controversy on this definition Bill, Why should Fundamental rights

and therefore we support that. But be atlacked in this manner, to give
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effect to directive principles? Directive
principles have no mandatory power,
These are pious wishes’ only to hoax
the people. In the directive principles
it is written that right to work should
be one of the directive principles. Yet
thousands and thousands of workers
are being thrown out of jobs. When
they demand right to work to be in-
cluded as a fundamental right, you do
not come forward to accept that
demand, Where is the contradiction
in all the Socialist countries’ Consti-
tutions? All the Directive Principles
in our Constitution are part of the
Fundamental Rights in the Socialist
Constitutions. Now, when the right to
property has been excluded, all the
Directive Principles must be included
in the Chapter of the Fundamental
Rights. There should not be any con-
tradiction. Now, when you raised the
question of precedence, there is a
motive behind that, Taking advantage
of that and giving a wrong interpre-
tation of the Directive Principles, you
want to suppress all the just and de-
mocratic movements of the working
class, peasants and the common mas-
ses. That is why I say it is motivated
and this should not misguide the peo-
‘ple and it must be bitterly opposed.
Now, Article 31C can bar anybody
from going to the court. Nobhody can
be allowed to go to the Court taking
plea of the precedence of the Direc-
tive Principles. 1 give an ex-
ample here. In the Directive Princi-
ples it is  stated that the disparity
between the highest and the lowest
wages should be reduced. Now, the
Janata Government apopinted the
Bhoopthalingam committee. What
were the terms of reference?
The term of reference is to re-

duce the disparity of incomes
between the highest garde and
the lowest grade of employees

and workers. All the monopoly houses
and the big houses are excluded from
the purview of terms of reference of
that Committee, Now, the Bhoothalin-
gam Committee has recommended
that the national minimium wage
should be Rs. 100 per month. All the
Central Trade Unions have rejecled
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these recommendations and opposed
the report. So, if this precedence of
Directive Principles is allowed, then
constitutionally the Government can
suppress all the Trade Unions move-
ments who are opposing the recom-
mendations of the  Bhoothalingam
Committee. So, we cannot accept this
position. In the Directive Principles,
there is a pious wish that everybody
would get a living wage, but the
Bhoothalingam Committee’s recom-
mendation is Rs, 100/- per month and
Rs. 150 after seven years, So. this is
an example of how the Directive
Principles are being implemented and
in the name of implementation of Di-
rective Principles, you are cutting the
wages, you are introducing wages
freeze and you are introducing cons-
titutional amendments to take away
the furdamental right to register pro-
tests against these anti-workers® laws.
This is a very serious thing which
we cannot ignore simply by formally
accepling that half a loaf is better
than no bread. This was not the as~
surance given to the people by the
Janata Party, Then, if you take &ll
the amendments, you will find that
the totality of these amendments
which the Rajya Sabha has sent to
this House, are an attack on the de-
mocratic rights of the people.

You take the question of Adminis-
trative Tribunal. Theright of the em-
ployees to go to the Court was taken
away. Those who are victimising
these employees are becoming the
judges, So, strengthening the bureau-
cracy means taking away the demo-
cratic rights which are enshrined in
the Chapier on Fundamental Rights.
Then the first amendment, the second
Amendment excepting the Fourth,
all the other amendments taken to-
gether are an attack on the demo-
cratic rights of the people. Now, there
is the question of sovereignty of Pur-
liament versus the question of the
sovereignty of the people. It is open
for a long discussion because we had
got a very bitter experience during
the Emergency, Taking advantage of
the majority in the Parliament jn the
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name of Constitution, parliamentary
democracy was completely subverted
and totalitaranism establised by the
Indira Regime. So, that sovereignty
the Congress-1 wants to retain.

This is because they are hopeful
that by the failure on the part of the
Janata Party, they will be able to
take advantage of the people’s dis-
content and come into power by gett-
ing the majority. That is why they
are trying to do this so that they can
again impose totalitarianism in the
name of the Constitution,

SHRI DINEN BHATTACHARYA:
An empty dream.

SHRI SAMAR MUKHERJEE: Now,
what is the referendum clause? It
provides that no basic feature of the
Constitution can be changed by the
Parliament itself. If any necessity
arises for a change in the basic fea-
tures, they will have to go to the
people to get the sanction. Thus, the
provision of referendum  provides
more democratic rights to the people;
they would exert their sovereignty.
whether they would allow this Parlia-
ment to change the Constitution in
its basic features, The amendment
suggested by the Rajya Sabha seeks
to take away that power of the people.
In the name of supreinacy of the
Parliament, they again want to clamp
authoritarianism on the people, as
was done during the 20 months of the
emergency, )

Then, I come to the sixth amend-
ment suggested by the Rajya Sabha.
This relates to the provision introduc-
ed by the Constitutiona] Forty-second
Amendment with regard to the right
of the Centre to send armed forces
to any State without consulting them
or in spite of their opposition,

This was the worst feature of the
Forty-second Amendment Bill, This
was the very essence of the IForty-
second Amendment Bill and the es-
sence of totalitarianism. Again, Raj-
¥a Sabha has recommended to retain
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this provision. This is nothing but to
keep full authority for suppression of
the people’s movements through arin-
ed forces, Such things should have
no place in democracy. It is unfoytu-
nate that the Janata Government is
going to accept this and they are ssk-
ing the hon. Memebers of this House
to accept this. We can never accept
this position if we have to defend the
democracy and we have to keep tO
our pledges,

Then, the rights of the States in the
field of education and forest are so-
ught to be taken away. Whatever
rights they have, you are taking those
away on the plea of centralization,
and on the plea of integration of
India. I would like to tell the hon.
Members that the integration of
India can only grow and develop by
accepting the distinctiveness and pe-
culiarities of all the nationalities ax‘fd
the linguistic peoples. They must be
given the fullest autonomy so that
they can flourish, their culture can
develop, and their  education can
spread. If you deny them this right,
integration of India is impossible.
This recommendation of the Rajya
Sabha goes against the concept pf
greater autonomy to the States. You
want to take away whether autono-
my they have. We are totally oppos-
ed to this recommendation.

In view of this, I hope, the Janata
Party should reconsider, before they
ask this House to consider these
amendments,

SHRI JAGANNATH SHARMA
(Garhwal). The hon. Minister has
recommended that the amendments
made by Rajya Sabha in the Consti-
tution (Forty-fifth Amendment) Bill
be accepted by this House. As the
learned Speaker has already ruled, the
justification for such recommendation
is very reasonable and realistic be-
cause there is no alternative to such
acceptance.

’
We are aware that the Thirty-ninth
Amendment Bill was passed within
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three days. On Tth it was notified and
passed by Lok Sabha, on 8th it was
approved by Rajya Sabha, on 8th it
was ratified by the State legislatures
of this country and on 10th, the Presi-
dent gave his consent to this Bill. It
inserted Article 329A (4) making the
e’ection of the former Prime Minister
unchallengable and included 37 Acts
in the Ninth Schedle. Article 329A (4)
vas set aside by the Supreme Court
laer as violating the basic structure.

We have also considered the 42nd
amendment which was a constitutional
outrage and an outrageous distortion.
The Janata Party was pledged to re-
peal completely amendments 42 and
39. To that effect the Government
introduced a Bill in this House. Even
at that time there were two views pre-
valent. One was, despite the built in
safeguards in the Constitution, incor-
ported by the Founding Fathers, the
provisions of the Constitution are not
sufficient to stop the recurrence of
what happened during the Emergency.
The view was that inspite of the re-
peal of the 42nd amendment, the

abuse of power will not slop.
Hence it was proposed that
such changes should be made
in the Constitution which  existed

before the Emergency so that any [u-
ture government may never be able to
use it to establish a Police State. The
second view was that the desirable
portions in it must be retained 1
share that view. I regret to say that
inspite of the agreement, so to say, bet-
ween the government and the leaders
of opposition parties and groups and
considering various shades of opinion,
the Rajva Sabha has chosen to reject
five clauses. I should say that these
are sweeping amendments; I delibera-
tely use the word ‘sweeping’ because
in the first place it is completely oust-
ing the jurisdiction of courts. Second-
ly in the 42nd amendment, article
368(iv) gives unlimited power to Par-
liament to amend the Constitution.
Thirdly, in the Union list, there are
provisions; as many friends point-
eq out for deployment of armed foces
in the state which have been releived.
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They are sweeping generalisations;
sweeping powers. I want to make
a proposal to the government. This
time it has not been within the com-
petence of the Government to get the
Bill passed for want of requisite
majority in Rajya Sabha. So the
government should come with an
amending Bill for deletion of those
clauses which are offensive, which
oust the jurisdiction of the courts and
which have made the powers of the
Parliament unfetteredq and increased
them to such an extent that they have
enabled the Parliament to perpetuate

its sanctity and authority for all
times to come.

SHR] DINEN BHATTACHARYA:
For that you must change the composi-
tion of the Rajya Sabha.

SHRI JAGANNATH SHARMA: My
friend reminds me of that I shall
come to it later. So far as this
proposal is concerned, it should be
accepted by the Opposition, and by
everybody because it would restore
jurisdiction of courts and the inabi-
lity of the government to command
two thirds majority in the Rajva
Sabha. should not stand in the way
of these amendments. The Janata go-
vernment can wait till 1980 for
other amendments or till such
time as those who are opposed
to these amendments will as Charles
Evans Hughes says “recoup from
their self-inflicted wounds.” Coming
to amendments, the first amendment
relates to clause 8 o page 3, the
supremacy of the Directive Princi-
ples over Fundamental Rights. In
this matter I should like to quote one
of the greatest jurists of the world
Grenville Austin who while paying
a tribute to the Indian Constitution
spoke about the Fundamental Rights.
“These Fundamental Righis may be
considered to conform to our notions
of social justice; it embodies the
essence of social justice! This was
quoted by Mr, Gokhale in 1973 while
he said, “These are the monuments
of vision and wisdom” but in 1975
according to him they became a
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‘cesspool of inequality’. I want to
emphasise that the Rights, Freedoms
and Liberties can never be sustained
if the directive priciples have supre-
macy over fundamental rights. Arti-
cles 14 and 18 of the Constitution
shall be completely destroyed if
directive principles have sway over
fundamental rights. Directive Prinei-
ples in 39A and 39(b) and 38(c) are
sufficient to carry out the objectives
of the Constitution. But if they pro-
vide in one form or another, the
directive principles would definitely
come in direct clash with the funda-
mental rights and it would be im-
possible to upholed the fundamental
Tights.

Therefore, the original amendment
©of 39(b) and (c) wag sufficient for
Socio-economic legislation and not to
give supremacy to the Directive
Principles and also for imparting so-
cial justice,

Many of my {riends have spoken
much about the retention of 42nd
Amendment-provision for Adminis-
trative Tribunals. 1 want to say,
authority, powers and jurlsdiction of
High Courts and Supreme Court
should not be ousted. It is neither in
the interest of the mnation nor it
is in the interest of the
people. There should always
be supervision of the High Court and
the Supreme Court and their powers
and authority should be restored.

The third relates to the removal
of the definition of “secularism” and
“gocialism”. Left to me I was never
in favour of adding ‘Socialist and
Secular to the Preamble. That was
also redundant and also further the
definition is neither advantageous nor
disadvantageous. Republic is always
sovereign. Republic is always demo-
cratic. Socialism when qualified is
something short of socialism. Socia-
lism when qualified by national is
fascism and socialism qualified by
democratic is capitalism. It is no use
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to define these words, It does not
give gan ideological projection. The
ideological projection remaing un-
changed. The amendment with re-
gard to education in the concurrent
list is in the right direction and I
have always been advocated it.

I am now coming to the most im-
portant of these amendments i.e. re-
ferendum,

MR. CHAIRMAN: You have only
one minute more,

SHRI JAGANNATH SHARMA. I
shall take only two minutes.

What is the effect of this deletion?
I want to emphasis, there are two
effects of this diletion.

Article 368(4) as incorporated in
42nd Amendment remains. The un-
limited power of Parliament means-
the majority in Parliament can
amend the Constitution at any time
and even without reference to the
States. That is a very dangerous pro-
position, It can perpetuate the
existence of partv in power indefi-
nitely by extending the duration of
Parliament or of the State Legisla-
tures.

As regards the question of referen-
dum, President Wilson said—“That 1s
a gun behing the door” which can be
utilised when the Parliament or the
legislatures misuse their powers"”. This
is a Constitutional and lega] device
which this country had to adopt after
the two conflicting judgements of the
Supreme Court—Golakh Nath and
Keshava Nang Bharati. If at any
time the Parliament over-rides the
interpretation of the basic feature of
the Constitution, then the only al-
ternative is to go to the people who
are sovereign and if the people decide
by 2/3rd majority and agree with the
Parliament, thep the basic feature
can be changed in spite of the judge-
ment of the Supreme Court to the
contrary.
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Even in Switzerland, only this
year, in September a new State was
created by referendum—the State of
Jura. This device is also adopted in
Irish. free State-Canada, Italy and
France, Prof. K T. Shah had also
supported in the Constituent Assem-
bly that the device of Referendum
should be adopted while amending
the Fundamental Rights and the rights
to minoritues, If the 2/3rd majority
of citizens approve a particular
amendment, the Constitution can be
amended accordingly.

In the end 1 would like to empha-
sise that the nation as a whole would
gain if we agree to the proposal even
after amendments by the Rajya
Sabha because they restore the
rights of the citizens and seven free-
doms taken away by the 42nd
Amendment. For the first time the
nation’s mass media will be consti-
tutionally shieldeg by new Article
631A and the voice of Parliamen.
and legislature shall never again be
stiffled.

SHRI M. N. GOVINDAN NAIR
(Trivandrum):; I whole Theartedly
share the vehemence, emotions and
arguments put forward by my hon.
colleague Samar Mukherjee in oppo-
sing these amendments. So, I do not
want to repeat all the arguments
that he has put forward.

It also raises the question whe-
ther we should have a Rajva Sabha
at all. But I know there are vested
interests which have so well deve-
loped that it may not be possible to
dispose of Rajva Sabha. But all the
members will agree that the amend-
ments we had adopted were not bad
to be rejected by the Rajva Sabha.
Even one of the main promises that
the Janata party made to the people
on internal emergency was given up.
Internal emergency still remains a
part of the Constitution. I thought
that was a compromise formula for
everybody to accept, but I now un-
derstand that it was not so. There
was an understanding between both
the groups whereby both agreed that
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the emergency clause will remain. As
long as we are there, we can use it
I somebody else comes, he can also
use it, This was the thinking among
the two major groups. That ig why
forgetting the promise you made to
the people, you are not amending
the Constitution in such a way that
nobody else will be able to impose
internal emergency in future. One
silver lining in the amendment was
the question of referendum. Every-
body speaks of democracy. Is it
parliamentary democracy you are
meaning, i.e. freedom for political
pariies to fight elections, make
speeches and get them published in
the papers, or is it something more?
If it is something more, the princi-
ple of referendum, which we had
accepted in our amendment for
changing the basic structure of the
Constitution, was a safeguard for a
democratic set-up. I do not know
why Rajya Sabha thought it fit to
remove it. We are very sorry  for
it. I need not again narrate all the
arguments. | quite understand the
difficulty of our friends there. Just
as the speaker pointed out, if we re-
ject these amendments, the whole
thing will go. So, they have found
oui an argument: If we want this
amending Bill to be passed, we have
to swallow all these amendments
made by the Rajya Sabha. We do
not agree with it. But I quite under-
stand vour anxiely, because if no-
thing is done about the Forty Second
Amendment, what will you say about
it to the public and how can you be
sure that you can continue for long?
All the quarrels taking place within
the Janata Party are hastening them
to somehow pass this Bill. I do not
happen to see Mr. George Fernandes
here. In the morning newspapers [
found that his resignation is in the
hands of the Prime Minister, but its
disposal will be after 23rd. An army
is being raised by Mr. Charan Singh
and company-26 lakhs of people are
coming on the 23rd. Many things
are happening within the ruling
party.
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In their anxiety to see that at
least something is salvaged from the
Forty-fifth Amendment Bill if they
want to adopt this procedure, all
right, I am not against it. But in
principle I oppose all these amend-
ments. I know that it is a conspiracy
between the two groups to dilute the
provisions, . ..

16 hrs,

SHRI DINEN BHATTACHARYA:
Birds of the gsame feather,

SHRI M. N. GOVINDAN NAIR: I
am very glad that at least now my
hon. frined, Shri Dinen Bhattacharya,
has realised that thevy are birds of
the same feather. So, I would request
him, rather appeal to him, to keep
this in mind and not to keep com-
pany with those who do not belong
to our class.
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“But the way the question has
been brought here will not sub-
serve the purpose {for which the
referendum has been brought... I
believe in the sovereignity of the
people.”

AT I qifew @, a1 fRT F9ar § W
=i g 7 Bhwew & fagw, gfedfea &
fram, foe &1 frgA—3 73 goea ®
ot § 1 9w A g §m ® o’k
fow oA # w=t FF &, T} qAWT
ﬁ@ﬂgga‘rwﬁmﬁﬁtﬁﬂ”m
qET # IR FT WTHATHEAL, TRV
T FEAT AET § A FEIAG FATA-HUR
¥ oA &

wrEgy § fr oAma §ug wei & 7
®® & §, JoTWeTe § B T 7 § W
dar Wt g WRT oY A wEr qr—oa
Tt wfag w1 fmbr & @ @, 9w
qAE e Mo flo WY T W W € AWy
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“People are the sovererign”

o fer g 14" 7 W s oar—"F W
o
Now the minority is the sovereign,

“The Janata Party will not be
guilty of violating its electoral
pledge of making the Constitution
an adequate tool for democracy
by diversting it of the obnoxious
elements added to it by the 42nd
amendment.”

WA A, ag a1 %@ & f5 oxw wfe-
foRmT & W @ wow &Y &

“Even with the modifications
made by the Rajya Sabha, the
Constitution will remain a3 citadel
of democracy which a ghrewd
designing, ambitious and power-
drunk political leader will be un-
able to demolish.”

AGRAHAYANA 15, 1800 (SAKA)

(45th Amdt., 290
Bill (R.S. Amendments)

gt &% ot N et Ews B— A

W f N T j—wa Waw w)
i ERit EW IW K §ea # ag W A
s ag amn t, sdvw §, dfew
ey & gg wngdew aft 8 aefear
¥ oot gar 31 & wgav § 5 W e
¥ owmd W E? WR T W 6 R
F FTAT A0

I I gATC ATRA A @Y 8, WA
T OF T O R WIUR §THA %A U
f& fwar &1 wt #§r A e
Ty | tg??i‘ﬁmw W § W Aw
W R T & A g W #
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It is education that forms the com-
mon mind, Just ag the twig is bent,
the tree is inclined. Education is
the best defence of a nation, and as
in terms of defence we are one, so in
terms of education we should also
have one mind.

ififay wsme wEEW gW e Y
%1 f6 ag o @ fs o 9T @ 39T
qg O WEIEETE ST AT § ... i

MR. CHAIRMAN: Dr. Ramji Singh,
do not force me to call the next
speaker while you are still on your
legs. Please conclude now.

oWt fag : @ ¥ & T
gfww & Ao st @R W W
quguimmﬂm ® &
¥t # gd *k wawar Ag ¥

EE

SHRI A. BALA PAJANOR (Pondi-
cherry): Madam Chairman, I thank
you for giving me this opportunity
to participate in the debate on the
Constitution Amendment Bill again
as gent back by the Rajva Sabha. I
agree with my leaned friend, the
leader of the CPI, Mr. Govindan Nair,
that there is some congpiracy to
conveniently circumvent certain
things that may be attributed to
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them. I think, Madam, our Law
Minister, Mr. Shanti Bhushan, who
is not able to move this Bill, = is
a Member of the Rajya Sabha, Per-
haps he wants to give the maximum
disrespect to Rajva Sabha and that
is why he has asked the Education
Minister to move the Bill

DR. PRATAP CHANDRA CHUN-
DER: He is not well.

SHRI A. BALA PAJANOR. IHe
is not well, but you are a Member of

our House and so it may be accepta-
ble to us.

DR. PRATAP CHANDRA CHUN-
DER: Any Minister can move it.
{Interruptions)

MR. CHAIRMAN: Mr. Pajanor, you
continue. Members may kindly desist
from the running commentary. This
ig not the test match in Bombay. You
may continue.

SHRI A. BALA PAJANOR: The
Education Minister understood the
spirit. My friends wanted to get a
clarification and I said I know about
it also.

As expressed by Mr. Somnath
Chatterjee earlier, the spirit behind
this Constitution Amendment Bill is
to be understood, but T am at a loss
because 1 am unable to understand
the spirit behind this present Govern-
ment moving this Bill in this fashion.
I# they are so happy or if they are so
sincere, as very often our Railway
Minister used to say ‘I am pleased to
state in this House’, they must have
considered the views of many of the
democratic parties which are ruling
the States and have given thought to
them. On a number of occasions we
have raised this mnot only in this
House, but outside this House. When
they held consultations with various
groups and parties outside, we said
so many things to them that they
must amend the Preamble in such a
manner that the federa] aspect also is
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considered. But even for that they
have not given any answer. Leave
alone that Madam, even about the
position of Union Territories, 1 say
they are in a sad state of affairs and
it is not now after the Janata Party
took the position, but even earlier
when Mrs, Gandhi wag ruling that
we said they are in a slavish position
under the Constitution. Even that
they failed to consider because this
Government, I feel, is going on the
principle of convenience ratner than
of conviction. If they have any con-
viction, T am sure that when jt is
coming from a single Member or an
independeny Member like Prof.

Mavalankar or from a party that is
19 or 20 strong in this House or from
a party that has 80 or 90 Members,
they should give due consideration.
But they are going by numbers in
Parliament, but not considering the
views of the Members of Parliament.
I am sorry to state that that is the
reasons why this Government is a
Government of convenience. Be-
cause they did not get the number
there, they could not convince the
Members, now on the strength of
numberg they want to get it through
in this form in this House.

I say this because if they had the
conviction, they could have come out
with a statement that they are not
moving it now, that they will do it
when they have the majority. There
was no such statement from the
Education Minister while moving
this.

Secondly, it is a question of their
own prestige. I was not able to fol-
low Dr. Ramji Singh because 1 did
not want {o hurt my ears with Lhe
entire translation. He must have
thought that the Janala Party, ac-
cording to its manifesto, has restored
the rights of the people by revers-
ing the Fortysecond Amendment
lock, stock and barrel. They could
have conveniently postponed it say-
ing, here as well as outside that they
want to come out with a compre-
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hensive Bill, so as to give a clear
picture to the country once and for
all. If that conviction was there,
they could have waited for some
more time to come out with a com-
prehensive Bill, because the Bill as
amended now is not going to serve

» any immediate purpose.

'

When our founding brother and
beloved friend, Shri Kamath raiscd
a point of order this morning, I think
he did so not only to point out the
technical irregularities, but oug of
his conviction. Now you say you
want to pass it tomorrow. It cannot
be passed as it is like a badminton
ball, because I am sure the Educa-
tion Minister is a sportsman and he
is also in charge of sports, The bad-
minton ball neeq not go back to the
other House, but it must go to the

| States’ badminton courts, and there
they know to play very well, be-
cause, as you know, as Mr. Somnath
Chatterjee and the other CPI Mem-
ber has also said, the autonomy of

the States is involved. Your Akali
friends may bhe a party in your Go-
vernment, but I know how much

Mr. Badal is fighting for the rights
and autonomy of the States. I do nout
know how Mr. Basu in West Bengal.
who called for a conference of Chief
Ministers, and the Chief Minister of
Jammu & Kashmir, will take this
Constitution Amendment Bill, be-
cause now you are taking away the

. rights of the States in respect of
education and forests. I am  sure
that if half the states do not pass it,

-qvour Constitution Amendment can-
"not became an Act. We will be 'able
to move the States, we may even
call confrences in the States and tell
them that their rights are being taken
away. So, the Centre-State relation,
comes in, and if they do not ratify
vour Bill, it will go hay-wire.

16. 18 hrs.
[MR. Depury-SPEAKER in the Chair]

So, this is a Government of conve-
nience, they just want to please the
* people by telling them that they have
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come forward with a Constitution
Amendment Bill. They ought not to
have conceded article 358, because I
wish my party gets a thumping majo-
rity and forms the Government here
and then I may change the whole
thing. That is why we introduced
the referendum. You said the peo-
ple of the country should have some
rights on  fundamental matters.
Some inalienable rights, as the Sup-
reme Court has repeatedly said, must
be given to the people, and they alone
should decide certain matters. That
is the reason we believed you and
voled with you. I can also make cer-
tain calculations, and I say that in
vour tenure you will not be able to
get a majority in the Rajya Sabha.
That is why vou are acting on con-
venience, and you are not a Govern-
ment of conviction. It is not a mere
pun on words. We doubt your since-
rity on every matter now.
You people claim to be the greatest
democrats. 1 repeat it again. I have
heen found fault for the statements
that I make here; you are considered
to be the greatest democrats with a
sense of feeling for democratic value
in this country, but what have you
done to the Government of Pondi-
cherry? 1 am asking you this ques-
tion. Some Members may not be
aware of the facts. People were
changing from one party to another
party from day to day, and hour to
hour and not month to month because
of the loophobs, because of the
patronage that you have given
not only from here, from elsewhere
also. The expansion of the Pondi-
cherrp Ministry created some prob-
lems. Even here you are not able to
cxpand your Ministry. If you do it
here, you may also have similar pro-
blems. But vou want to have double
standards. That is why I said, vou
have no conviction for your princi=-
ples. There is no power above you
to question you or to dismiss you.
Just because you had the power to
dismiss a State Government, you dis-
mised the Government of Pondichery.

Still you say that you are the greatest
democrats.

294
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The facts are like this. The Assem-
bly was called to meet on the 24th of
that month and on the 12th, you dis-
missed the Government. When a
paper was laid on the Table of the
House, I questioned it. I went through
the entire material, but 1 was not
able to find even a single reason. It
was stated that the Governor had
sent a report, a secret report. We
are not given a copy of that. What
prompted the dismissal? You are not
a democrat. If you were a democrat,
you could have waited for 24th and
the Chief Minister could have tried
his strength on the flood the House
and then you could have dismissed
the Government. But no chance was
given to him to prove his strength.

Here, there are meetings and conci-
liations going on among the leaders
of the ruling party. You are taking
three or four months to expend the
Ministry here. It has become a big
news for us to see in the newspapers
that so and so is meeting so and so
and whether it was a success or not.
But you are not able to give the
same right to a small territory or to
a small man. You said so many
things about the corruption charges. 1
would like to ask whether they were
proved. You became a prey to the
bureaucratic set up that was there in
Pondicherry. There has always been
a flight between the bureaucrats and
the administers there. You succumbed
to the bureaucratic views. You took
the picture that the bureacrats put
forward and you dismisseq the Pondi-
cherry Government. You call it a de-
mocratic system,

In the other House you do not have
the numbers and you could not also
convince the Members there and that
ic why you have now come forward
with these amendments here. Here,
you tried all through to convince the
Members and finally it was agreed

to. But now you have come
out with these amendments. I strong-
ly oppose these amendments. I
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agree with you on this Tribunal. The
Tribunals must be given their right
back. On the transfer of education
and forest, we will oppose it tooth
and nail until we get it back. That
is why I said you are going by the
numbers and not by principles. If
you continue to do this, I am afraid
you wil] not be able to rule this coun-
try at all

MR. DEPUTY-SPEAKER:
wind up.

Please

SHR] A. BALA PAJANOR: Just
two minutes. The Minister has put
it very conveniently. I oppose the
deletion of Clause 45, i.e., the amend-
ment of Article 368 because we have
promised the people. People's will
will be the last will. The Soverign
will should be taken into considera-
tion. To that, you are now giving a
good by. 1 strongly oppose this method
of moving this Bill. You could have
waited for some more time. After all,
the amendments which you are going
to make now are not something
sacred or noble, it is not going to
give more employment to the people,
more shelter to the people, more free-
dom to the people. After all, by this
Bill, you are only making us spend
most of our time in a wasteful man-
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[ =ma faz) or other, some Fundamental Rights

have been taken away. To this we

G O AT EWIEAT FY A0TH AT
¢, =@2ts ww A e 21 o afgurn
sTEm FEM fear 2fw foer &1 ooad
gN A amm wfgn & gE gwer
LLE | WL HIEH 1 IRA
gt A @ fm R, g7 i IR S
Fm gt f&ar 30 mw 2 fF fray way
W 9T gAfaE 4

SHRI DHIRENDRANATH BASU
(Katwa): Mr. Deputy Speaker, Sir,
the Constitution should be considered
as a sacred document, a document
which should not be lightly interfered
with, Amendments may be made
when they are considered to be abso-
lutely necessary, but such amend-
ments should heed the aspirations of
the people. We find, however, that in
some cases, Fundamental Rights have
been taken away and the rights given
to the States have also been taken
away. I cannot support such clauses.
The Government should have come
forward with a comprehensive Bill
and the Government should not have
devised ways to take away the liberty
of the States and powers which have
already been given to the States.
Sending armed forces to the States is
certainly wrong. We do not agree
to this proposal.

Also they say that. when there is
an armed rebellion, Emergency can
be declared. We do not agree to this.
When there are disputes between
political parties, the ruling Party can
say that there is an armed rebellion-
just to gain their political ends. So,
‘armed rebellion’ should be deleted
from the Constitution.

The Fundamcntal Rights of the
people must be guaranteed. Here
what we find is old wine in a new
bottle. What is this Amendment for?
This Amendment has not improved
the Constitution. The Amendment
should have been done in such a
way that the Fundamental Righis of
the people are fully preserved. In
no case should the Fundamental
Rights be curtailed. But unfortuna-
tely here we find that, in some way

cannot agree.

With regard to the capital puish-
ment, that is, death penalty may be
awarded, we are against it. The death
penalty should be abolished. There
are certain Bills given by several hon,
Members of the House for abolition of
this penalty. Taking all these points
into consideration, 1 would request
the hon. Minister to come forward
with a comprehensive Bill.

There is a Clause which says that
the persons who has no means to pay
will bhe sent to prison. This is a
clause which should have been delet-
¢d. The person who has no means to
pay should not be sent to prison. Go-
vernment should find out some other
means to sce that ,in such cases, he
is not imprisoned but some other
penalty is imposed,

In all these Clauses and sub-claus-
es, I find that there¢ are only some
additions, some omissions, and so on.
What we expected was this: we ex-
pected that Dr. Pratap Chandra
Chunder would come here with =&
comprehensive Bill which can fulfil
the aspirations of the people, which
can fulfil the desires of the people.
Now , what do we find? The Emer-
gency Clause is there. Emergency
should be imposed only when there
is externa] aggression.
grounds of external aggression, there
should be no room for declaring
Fmergency. We strongnly oppose this
Emergency clause.

The right to property may go but
the right to work must be there, the
right to live must be there, the right
to education must be there. If there
is no right to live no right to work.
then what are we here for? We are
here to look after the welfare of the
people. The right {0 property may
go, but when that right goes, the right
to work must be there. All the
unemployed and under-employed
youth must be employed. The people
should not be made to starve. We
cannot allow this. Here we should
safeguard these rights of the people.

Except on”

\
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I would, therefore, make this appeal
to the hon. Minister through you. Let
them come with a comprehensive
Bill. Merely adding some clauses or
omitting some clauses will not serve
the purpose. Why should we take
away the rights of the states? Why
should we not give the states more
powers? All these points should be
taken into consideration. People
have voted vou to power, and Yyou
should see that people’s wishes and
aspirations are fulfilled to the greatest
extent.

With these words, I conclude.
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MR. DEPUTY-SPEAKER: Mr.
Chitta Basu.

SHR] CHITTA BASU (Barasat):
Mr. Deputy Chairman Sir,.....

AN HON. MEMBER: He is Mr.
Deputy-Speaker.

MR. DEPUTY-SPEAKER. He was
a Member of Rajya Sabha when I was
the Deputy Chairman.
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SHRI CHITTA BASU. You were &
Deputy Chairman there. You ere an
ex-Deputy Chairman.

Mr. Deputy-Speaker, Sir, I rise to
oppose the proposal for amendment
which has been done in the wisdom
of the Rajya Sabha.

I would like to state the reasons for
my opposition to this. Firstly, you
know that this Sixth Lok Sabha was
elected on the basjs of a clear-cut
verdict of the people of India where
in the Lok Sabha is cornmitted to fight
against all trends of authoritarianism
in our country Sixth Lok Sabha has
been elected by the people of this
country to defend democratic rights
of the people of this country and to
ensure the path for democratic
advance.

Mr. Deputy Speaker, Sir, 1 think
we cannot forget the circumstances
in which the Forty-second amend-
ment of the Constitution was passed
by a Parliament which was nothing
but a pitiable and a captive Parlia-
ment. At that time the former Prime
Mini:ter of this country could estab-
lish her dictatorship in g constitu-
tional manner. She was not only able
to establish her personal dictatorship
through the Constitution itself but
institutionalised her dictatorship for
all the time to come. We are elected
here to oppose that. The Janata party
gave that promise to the people of
the country that the Constitution of
our country should not be utilised for
the establishment of personal dicta-
torship of anybody. But unfor-
tunately I find that while the pledge
was to rescind the Forty-second
amendment log, stock and barrel cer-
tain selective approach was made by
the government and certain good
points were discovered in the notori-
ou; Forty-second amendment of the
Constitution. That was the first slide
back on the part of the Janata gov-
ernment in the fulfilment of the elec-
toral promise given to the people.
Now, I find by accepting the amend-
ment suggested by the Rajya Sabha
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certain pernicious provisions of the
Forty-second amendment of the Con-
stitution are being re-introduced in
the present Bill

Sir, you would agree with me that
those members of the Congress(l)
and the Congress who in the other
House in their wisdom wanted to
abolish 31(C) raised one arguments
namely, ~ the Directive Principle
should prevail over the fundemental
right, Sir, we on behalf of the left
parties working amongst the workers
and the peasants feel that the funda-
mental right is not only a right cheri-
sthed by those who control the State
machinery  but the fundamentalis
much more precious to those who
fight for workers’ and peasants’ in-
terests and to bring about radical
change in the economic policy of the
government. Therefore, we the re-
presentativeg of the workers and the
peasants and the toiling millions of
our country can present the funda-
mental right on the platter to tho-e
who  have trampleq over the funda-
mental right because we the
toiling people value the fundamental
right more than anybody else. But,
unfortunately, I fing somg of the left
parties could not wunderstand the
difference between the fundamental
right and directive principles enun-
ciated by a bourgeois government.
The directive principle, if I am allowed
to say, is nothing but a pious declara-
tion of the principles of the govern-
ment yet the right to private pro-
perty as 5 fundamenta] right was the
only obstacle to implement or to give
effect to enforce the directive
principle; of our Constitution, There
was a complete lack of political will
on their part and the only sort of
political will that they displayeq was
to perpetuate their exploitation.
Now, so far as the Directive Princi-
ples are concerned, why is it that
their congress (I) representative in
the Rajya Sabha did not implement
these Directive Principles in ail
seriousness? Who prevented them froin
making laws for the benefit of the
workers? Who prevented them from
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making laws for the weagricultural
workers, giving them living wage?
Who prevented them from making
laws for equal pay for equal work for
agricultural labour and for the pea-
santg and for the workers in the plan~
tations and so on? It js not a fact
that fundamental rights stood in the
way and therefore they could not im-
plement the directive principles.
That j; not at all the case. They did
not have the political will. That
is the point. And this political will
was not there only because they
wanted to perpetuate the role of
capitalism.

Therefore, thjg particulay argument
raised by them (that the Directive
Principles should prevail over Funda-
mental rights) I again say, is nothing
but 3 hoax perpetrated on the people
of this country.

We equally feel that the Funda-
mental Rights should be guaranteed
to the peacants and to the workers of
this country so that the struggle for
their emancipation can be continued.

Now, this amendment proposes to
take away that Fundamental Right
under the guise or under the cover
of the slogan of ‘prevalence of direc-
tive principles over fundamental
rights’, This is done 1o disarm the
working class in thi; country. This
is done to disarm the poor people of
this country, and to take away their
fundamental rights to fight for their
rights,

Secondly, I wish to point out this,
that Article 368 is the crux of the
whole matter in regard to these
Forty-Fifth Amendments which are
now sought to be amended by the
Rajya Sabha.

There was a Provision of Referen-
dum. Now, Rajya Sabha, in theil
own wisdom, have suggested the re-
mova] of this provision. Now, what
i a Referendum? What is the prin-
ciple of Referendum in the Indian
context? This principle of Referen-
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dum was brought in because we
wanted to have g built-in mechanism
tb fight against any kind of authori-
tarianism in this country., We wanted
to safeguard the provisions of the
Constitution, We wanted to rafe-
guard the sovereignty of the people.
We wanted to safeguard against the
sinister motives of those who only
wanted tg perpetuate themselves and
their dictatorship over the whole
country. That is what we wanted to
do, Now, the provision of this Re-
ferendum was there only to provide
that kind of a :afeguard. It was a
bulwark against that kind of attack
on the democratic rights of the
people. If we accept the Rajya
Sabha’s amendment then the
so-called supremacy of the Parlia-
ment wil) be there and this Constitu-
tion can be changed even in respect
of jts hasic features and basic
character sometimes beyond the re-
cognition of all of us and dictatorship
and authoritarianizm and totalitaria-
nism can he jnstituted,

I think that the Janata Govern-
ment should be aware of these dan-
gers which are likely to emanate.
There are forces still which justify
the proclamation of emergency. They
still feel that there should not he
fundamenta] rights. They still be-
lieve that by imposing emergency
they have strengthened democracy.
Those forces are =till very much
there, By this sort of referendum,
we wanted to have a built-in mecha-
nism, so that. such kinds of evil
designs can be defeated and defeated
by the people. The sovereignty of
the people is the ultimate weapon
that we have. It is not the Parlia-
ment Member whose sovereignty iz
ultimate. It is that of the people, I
do not know why these people are
afraid of approaching the people.
The Constitution of the country should
be amended only with the approval
of the ultimate sovereignty of the
people of the country. Education

*The original speech was delivered in Telegu.
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should not be included in the Ceon-
current list because that militates
against the right of the States. The
States are demanding more power in
order to develop their own personali-
tie; on the basis of their own culture,
on their own requirements and the
States must have power. The amend-
ments made by the Rajya Sabha really
takes away the right of the States.
The States should have the power to
develop their own culture and per-
sonalities. Thank you.

17 hrs.
*SHRI P. VENKATASUBBAIAH
(Nandyal): Mr. Deputy Speaker,

Sir, the 45th Constitution Amendment
Bil] about which we are discussing
here today, (Interruptions).

Mr. Deputy Speaker, Sir I
will  speak in my mother tongue.
My Party and 1 support this
Bill, as amended by Rajya Sabha.
Just now, we heard many hon, Mem-
bers speaking on this Bill. We have
cXpressed our  views on this  issue
many a time on the floor of this
augu t House. We need not now go
to the extent of defining the words
like Socialism or Secularism. If we
do that it may injure the suscepti-
bililies of somehody or some groups.
It is enough if we understand that in
socialism one enjoys equa] status, and
secularism means freedom of worship.
Let ug not go deep into the matter.
Unfortunately, our views had not
been given due consideration the
past. We have also criticised the
policy of the present Janata Govern-
ment in shifting education and forest
from the State Listt When Janata
Members speak of secularism and
socialism, I wonder whether they are
not the people who devoted their en-
tire life to the theory of exclusive
Hindu State and domineering Hindu
culture With  their oft repeated
slogans on Hindu State and Hindu
culture, they have created a panic in
the minds of Minioritieg ags second
clas: citizens of this country. When
they talk of socialism, secularism, it
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it like the devil quoting the scrip-
tures. Today the people consider a
Congress man belonging to any parti-
cular caste or religion. The people of
this country know it very well that
Congress ijs synonimous with secula-
rism and socialism. Ewven after 20
months of their rule, 5 section of the
Janata Party does not accept either
socialism or secularism. That is the
view of the minorities about this
Janata Government. So it is nothing
but foolishness to say that the Janata
Party is marching forward in the
direction of socialism and secularism.

It is worth mentioning how the
Government in the past 30 years
utiliseq with education and forests
for the progress of this country. We
have accepted Education in the Con-
current list with the sole objective of
making our children glorious and
responsible citizens of future. We
thought that integration and equality
of all citizens would be well-main-
tained by doing so. Regarding
Forests we all know how the defore-
station ic going on in g brisk manner
causing us g lot of damage in the
form of floods, drought ete. In the
past when the Forests were in the
States List, there was no national
policy. No National consensus was
there in this matter. That i why we
thought it better to keep it in the
Concurrent list, so that we could
evolve a national policy for the good
of the entire nation.

Now regarding the Administrative
Tribunalgs there is no basis, whatso-
ever, for the apprehensions of Janata
Party memberg and for their hue and
cry. By having Tribunalgs we will be
in g position to provide justice with-
out any delay. Ajs all of us know,
justice delayed is justice denied. We
have at our disposal High Courts and
Supreme Courts which are above
these Tribunals. So we consider it
better to have Tribunals which will
be of help to the common man at the
lowest stratum of society,
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We should not think that the
amendment;s proposed by Rajya Sabha
are not acceptable to the people. At
times, in an environment of sur-
charged emotions, Lok Sabha takes
certain hasty decisions. Rajya Sabha,
in a cool and calm fashion does cor-
rect us wherever we falter Let us
also not think that the Rajya Sabha
members are not elected by people.
They have been elected by the electeq
members of Assiemblies and Councils.
It is but proper that we accept the
amendments suggested by the Rajya
Sabha. The C.PI (M) members are
constantly blaming us ag authori-
tarian and dictatorial. But people of
this country know it better as to who
is authoritarian or dictatorial and
who is not, They alzo0 know who are
pursuing the policies of authoritaria-
nism. By creating chaos, if they
think that they can achieve their
objective they are grossly mistaken,
for the people can judge better. The
people of this country have implicit
faith in democracy and they will not
be swayed hy demogogy.

Once again 1 am making it clear to
the CPI(M) members that the people
are not at all supporting them.
They are not at all supporting them.
They are not at all behind them.
With these word; I conclude.

st ofgen @ vhmter (Tt IET-
Eq) : IUTEAW ARIZG, W A ATAATY AR
IS a7 WAt § AT H opwT
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SHRI G. M. BANATWALLA
(Ponnani): Rajya Sabha has made
six amendments to the Constitution
45th Amendment Bill. I rise to voice
my protest against some of these
amendments made by the Rajya
Sabha.

The implications of Amendment
No. 1 and Amendment No, 2 made by
the Rajya Sabha is to give prece-
dence to Directive Principles over the
the Fundamenta]l Rights. 1 must say
with all the force at my command
that any attempt to give precedence
to Directive Principles over the
Fundamenta] Rights is a retrograde
step. 1 am sorry to say that, this 1s
what is implied by amendments 1 anqg
2 made by the Rajya Sabha. We are
often told that directive principles
give the social objectives and social
goals whereas fundamental rights give
o list of the rights of the individual
and, therefore, social objectives must
lave precedence over individual
rights. I most respectfully submit
that this misunderstanding stems out
of a wrong notion of directive princi-
ples and fundamental rights, Funda-
mental rights, as enshrined in our
Constitution are not merely rights of
an individua]l as against society. Il
must be clearly understood that the
fundamental rights are there ag a
matter of social policy and hence the
supremacy of the social policy. For
example, take artile 21 which ensures
the protection of life and liberty and
says that no person can be deprived
of his life ang liberty except in acc-
ordance with the procedure estab-
lished by law. Some {friends mayv
argue that thig is an individual right.
But the fact is that this js 5 matter
of social policy because nobody c¢an
go to the court ang say “I waive my
individual right under article 21. 1
waive the entire procedune of law
and 1 am prepared to be convicted.”

17.22 hrs,

[MRr. SPEAKER in the Chair]

Even if we take such a stand, th=
supremacy of the law will be there
and the procedure established by law
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will take its own course as a matter
ot not an individual right but as a
matter of socia]l policy and in accor-
dance with the democratic and secu-
lay ideals enshrined in the Constitu-
tion, It is, therefore, wrong to say that
individual rights mentioned under
fundamental rights are against so-
ciety. I have, therefure, to oppose the
precedence that is sought to be given
to directive principles over funda-
menta] rights. The idea of fundamen-
tal rights in India originated in the
19th century. Though there was no
Bill of Rights prior tq the adoption
of the Constitution even during the
British regime, the Indian National
Congress started an agitation for the
recognition of civil rights. For ex-
ample, in 1928 we had the Pandi:
Motilal Nehru Report. The Congress
friends have forgotten what is given
in that report. The report lays down
that our fudamental rights ghould he
so enterenched that they should not
be amendable under any circumstan-
ces whatsoever. That is the nobility of
the fundamental rights, The funda-
mental rights are there for the
protection of the rights of the
working  group and for the
protection of the rights of the
minorities, Giving precedence to
directive principles over fundamen-
ta]l rights is a serious injustice to the
working group and to the minorities
in the country,

On the same point, I have to op-
pose amnother amendment made by
Rajya Sabha. Rajya Sabha wants
that clause 45 should be deleted.
Clause 45 deals with the amendabili-
ty of the Constitution If it is deleted
the Constitution as it stands today,
gives sweeping powers to this Parlia-
ment even to destroy the democratic
and secular structure. Such a posi-
tion cannot be  acceptable. There
i3 something like the basic st
ructure. There are the fundamental
rights of the working group, of the
minorities, Those must be inviolable.
I understand that there must be a so-
cialist advance—an advance towards
the socialist patteren of society. But
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1 submit that every socialist advance
envisaged by the directive principles
must be within the framework of the
fundamental rights enshrieq in the
Constitution. This is in comformity
with the democratice and the seculat
framework  of the  Constitution.
Otherwise, we will have an authori-
tarian society, If a socialist advance
throws to wing the demucratic and
secular considerations as envisaged
in the fundamental rights, then there
is nothing but authoritarian regime.
It is, therefore, 1 oppose the Rajya
Sabha amendment not only for giv-
ing precedence {o directive principles
over fundamental rights but also
with regard to the amendability of
the Constitution,

Ours is a federal structure and we
must understand the constraints and
limitations of the federal structure
where fundamental rights play a
very important part and judiciary
also plays a very important part. As
Dicy puts it the fundamental laws
derives its existence from the
Constitution, Hence every part, exe-
cultive, legislative or judiciary, whe-
ther it belongs to the nation or it
is an individual's case, ig subordinate
to and controlled by the Constitution.
The Constitution constitutes the suo-
reme law of the land. There is, the-
refore, a pre-dominance of the judi-
ciary to check parliamentary inva-
sion on the Constitution. Thig is no
threat to political supremacy of this
House which js distinet from its legal
omni-competence a5 a law makiag
organ.

To conclude, I would say that the
Rajya Sabha by suggesting the amend-
mentg to these twg particular clau-
ses, hag done a great injustice to the
minorities. The rights of the minori-
ties and the rights of the workine
group also become subject to the
whime and fancy of any transient
majority here in the parlia-

ment. Of course, I will go to the
extent of saying that minority's
rights should be inviolable but

then there must be certain limi-
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tations. The Parliament cannot be
given swe=ping powers and its tran-
sient majority cannot be given sweep-
ing powers to trample over these
rights.

However, I must also support the
idea of education being in the State
List, Further, I must say that in one
respect, the Rajya Sabha's amend-
ment is good and it is that the Rajya
Sabha wants tribunals tgo continue
There is no reason why the tribunals
should not function to the advantage
of one and all where we have experi-
ence of experts. If Income-tax Tri-
bunals can function smoothly, there
i» no reason why other tribunals
cannot run smoothly,

With these observations and with
partial opposition to certain amend-
menty made by the Rajya Sabha, I
hope that the matter will receive
serious consideratioin of the House.

PROF. PG. MAVALANKAR: (Gan-
dbinagar): Mr. Speaker, S8ir, 1
must  say that while considering
these amendments from  the Rajya
Sabha, we in this House gre caught
in a very extraordinary position. Not
only that, A very uynprecedented si-
luation has arisen in as much as for
the first time, what we passed here,

had been rejected partially and
partially  also amended by the
other hon. House. We  passed

this Bill on the 23rd Au-
gust, it went to the other House,
and the other House sent us this Biii
back, I would not say jn a mutilated
form but certainly in a changed
form, which Wwe cannot ordinarily
accept, We are in a dilemma. If we
do not accept what the Rajya Sabha
has done, we shall have to face the
consequence of the entire thing col-
lapsing. We have, therefore, to think
whether that js g better galternative,
or accept this unfortunate political
humiliation at the hands of the other
House, and agree to these amend-
ments, get them passed, and then
carry on the battle for further im-
provement of the distortions of the
Constitution, which were sought to
be made during the Emergency. This
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is the dilemma in which we are in,
and we have to take a realistic poii-
tical judgement in this matter.

We cannot be sentimental or emo-
tional and talk about the rights of
this House or that House., The point
is that unfortunately ihe Constitu-
tion is silent on this. My hon. friend,
Shri Hari Vishnu Kamath, raised a
point of order and you gave a very
important ruling. 1 am very
grateful for that, I wish the
founding fathers of the Cons-
titution had myde  some pro-
vision to get over this kind of even-
tuality where the Bill originating in
the lower House, the directly elected
chamber, gets amended in some form
by the other House what do we then
do? The Constitution jg silent on this
matter.

Since my esteemed friend from
both the Congresses are fortunately
present here, I would ask them ihis
question, Let them imagine for the
moment that they are in the position
where the Janata Party is today.
How would they like a majority for
the time being in the other House
using that majority to undo what has
been done by the elected representa-
lives of the people in this Housc? It
iv all right that the two Congress
combined, and because they combin-
ed, they got g certain majority and,
therefore, they could negative what
we did in this House. Therefore, I do
not think we should have really gone
into the merits of the Rajya Sabna
amendments,

But let me tell you this, and 1
will be very frank on these two
points, The root cause for this is
perhaps the Janata Government's in-
ability and refusal to come forward
with a simple categorical amendment
of the Constitution, saying that the
Constitution (Forty-second Amend-
ment) Bill is rescinded lock, stock
ind barrel. That was the manifesto
of the Janata Party. Why dig they
not do it? They were afraid that the
Upper House may not accept it, Even
il they had the fear that the Upper
House may not accept it, they would
have been well-advised, and politi-
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cally rightly so, if they had come
Iorward with such a Bill gnd got it
rejected by the Upper House. Then
iney coula have told the people *we
did our best, but the other House
came in the way; so, we are now
coming with this Amendment Bill”. 1
wish they had done it.

Secondly, the non-performance of
the Government for the ]ast go many
months, and also the in-fighting in
the party has given weight and
strength to both the Congresses i
this House, and particularly in the
uther House where they have a majo-
rity. U the Government had been
run efficiently, perhaps they would
not have been able to do the way in
which they have done in the other
Huuse.

1 want Lo ask this question in gall
sincerily and seriousness, and I do not
mean any disrespect to the other
House. If there js the bicameral gys-
tem—and we have zccepted it because
of our federal scheme. We have to
Fave it and I accept it—when there
are two chambers in 3 federal scheme
of things, there is always g dilemma,
As a French author has said, the
dilemma is: if the second chamber
agrees with the first, it is gsuperfluous;
if it does not agree, it is obnoxious.
We do not want gither. But, gt the
same time, 1 say with great respect
tc Rajya Sabha, because 5 gecond
chamber in a federal scheme of things
is a must, if there is a conflict bet-
ween the two Houses, which js un-
avoidable and inevitable, then the
conflict has to be solveq by this
political dictum that the Lower House,
which has been elected directly by
the people, shall lead and the view of
the Lower House shal]l prevail over
that of the other House. That must
he accepted politica]]y' not as g con-
stitutional formality, Without that
we cannot do anything,  Politicallv
speaking, the House which ig elected
directly by the people shall lead and
the views of that House shall prewvail
over the other. I am sorry, that has
not been done.

Lastly, T will say only this, Ag I
said, there is no point in telling any-
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thing about these six amendments.

Shri Banatwalla talkedq about some-
thing good in some and something
bad in some other provisions. Many
other Members have also said the
same thing Can we, however,
change our stand or views when we
are considering the same matter again
and say something different from
what we said then? We can only rte-
peat what we said earlier. We can-
not now say that something is good,
so we accept it, something ijs bad and
so We cannot accept it. As I said
in the beginning, we have to accept
it as it is. But having said that, I
want to conclude by saying that 1
am sorry that the two Congress Par-
ties, and I am particularly sorry for
the Indian National Congress—] am
not referring to the Congress (I), but
J am referring to the Indian National
Congress—] am sorry that reasonable
and realistic individual Jeaders and
members of that party chose, for cer-
tain political advantages perhaps, to
“side with Congress (I) and get
through these amendments in the
Rajya Sabha so that that part of the
Emergency cake is sought to be re-
tained, That was not to be done.
This House must reject it. When 1
was a Member in this House in the
last Parliament, my friend Mr. Som-
nath Chatterjee will bear me out
when 1 say this, some of us in spite
of their huge majority did our best
fo the last minute, to the last second,
to oppose those atrocious, extraordi-
nary and unbearable amendments to
the Constitution. Some good things
are there, and I agree with my friends
of the Indian Nationa] Congress that
some ©Of the good things have come
in that amendment. But those good
things have come in a wrong way, in
8 bad way and in an arbitrary way.
Therefore, there is no point in die-
cussing those details of this amend-
ment and that gmendment. We have
taken the position and we have stick
to it.

Having said this, I want to say a
word, in conclusion, by way of con-
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gratulations to the Janata Gov-
ernment for at least doing
something by this Forty-fifth
Amendment Bill which i5 sub-
stantially undoing the damage and
evil that is done by the Forty-second
Constitution Amendment Act. My
fervent appeal to them is, having
gone in a right direction thus far sub-
stantially, I hope they will have the
courage and the political will and
political unity and leadership and effi-
cient pgovernment to come forward
during their regime with a new Bill,
if necessary, or a set of new Bills and
undo the remaining evil that is gtill
lingering and lurking in the Consti-
tution Amendment Act, namely, the
Forty-second Constitution Amend-
ment Act. This is my appeal and I
hope the Minister will kindly bear
thig in mind and bring forward such
a Bill in 1979, latest by 1980, but
preferably next year 1979. But be-
fore that, unite, govern and have good
ieadership.

THE MINISTER OF EDUCATION,
SOCIAL WELFARE AND CULTURE
{DR. PRATAP CHANDRA CHUN-
DER): Sir, 1 would not take much
of the time of this House. I notice
that some of the hon. Members have
supported this Bill. The honourable
Member, Shri Venkataraman, clearly
assigned certain reasons as to why
these amendments made by the Rajya
Sabha should be supported. I do not
want to go as far as that. But at
the same time, 1 also find that those
of the hon. Members who want to op-
poze these amendments are divided
in their opinion. For instance, the
hon. Member, Shri Samar Mukherjee,
felt that the definitions of secularism
and socialism should not have been
there and thev have been rightly re-
jected. Similarly, the hon. Member,
Shri Banatwalla, feels that tribunal
should remain. Therefare, Rajya
Sabha’s decision was right It shows
that there is no unanimity even in the
matter of opposition. I share some
of the expressions used by the hon
Member, Prof, Mavalankar, because
he hag indicateqd the dilemma which
we are facing. It is true that it is a
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dilemma for us and many of the hon.
Members on our side have felt that
they ‘are suppofting this with a heavy
heart. Naturally I had alse suppor-
ted this Bill in this Lok Sabha and
when I am sayihg that'we have to ac-
cept the views of the Rajya Sabha
here in this House, I cannot be happy
because I had supported the Bill as
a whole. So, that is the feeling. But
what is to be done? We have to ser
the alternative.

As hon. Member in anger has said
that we should reject the whole Bill
Afiger "8bes not ledad us anywhere.
Particularly in the political field. if
we are prompted by anger, then we
will face great danger in our society.
So, I would submit that instead of
having anger or anguish, let us study
this objectively and as I have pointed
&t earler, out of 49 clauses which
were passed by this House, 44 have
been accepted by the Rajya Sabha.
If we do not accépt these 44 which
have alféady been accepted by the
Rajya Sabha, the result will be that
much of our intention to fight autho-
ritarianism wiil ‘be completely thwar-
ted by the existing provisions of the
‘Censtitution.

Shri Chitta Basu sald that we must
fight against authoritarianism. TIs it
fighting against autHoritdrianism to
continue uncontrolled ‘power of pre-
ventive  detention? Is it fighting
against authoritarianism o continue
to have Iriited jurisdiction of
courts in the mafter of app-
lications under article 2267 Cer-
tainly these are not matters which
will enable us to fight against autho-
ritarianism. T Chin c¢ite many more
instances. There are many food fea-
tures which are already there within
these 44 clauses which haye been ac-
cepted by YHe Rajya Sabha. So, I
most humbly submit before this
august House: Jet us, accept the am-
endments passed hy the Raiya Sabha
even with some difidence, and then
we can see hoWw W Talire we can do
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something to undo some of the distor-
tiong which still continue within the
Constitution.

With these words, I request that
the amendments be taken into consi-
deration.

MR. SPEAKER: Before I put the
motion to the vote of the House, this
bethe a Constitution (Amendment)
Bill, voting has to be by division. Let
the lobbles be cleared.

The lobbies have been cleared. We
shall now have a division, Before
votes are recorded by operating the
machine, T mayv remind the Members
that the Rules Committee at their
sitting held on 28th October, 1978
have decided that to expedite matters
four distinctive slips may be used for
recording corrections from Members.
The slins are as follows:

) Slip for recording vote for ‘Aye’:
This slip is printed on green paper
and i« to he wused by Members for
recording vote for ‘Aye’ in case the
votr has not been recorded by the
machine or for correctint the vote
from ‘No’ or ‘Abstain’ to ‘Aye’. as the
case may be,

(iiy Slip for recording vote for ‘No’:
This <lip is printed on pink paper and
is to be used hy Members for record-
ine vote for ‘No’ in case the vote has
not heen recorded by the machine or
for correcting the vote from ‘Aye’ or
‘Abstain’ to ‘No’, as the case may be.

(iii) Slip for Recording Abstention:
This slip is printed en vellow paper
and is to be used by Members for re-
cording Abstention in case the vote
has not been recorded by the machine
or for correcting the vote from ‘Aye’
or ‘No’ to ‘Abstention’, as the case
may be.

(iv) Slip for correcting vote record-
ed from a 1Png seat: This slip is
printed on white paper and is to be
used by a Member who has recorded
his vote from a wrong geat (ie seat
allotted to another Member).
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[Mr. Speaker]

All slips have been printed in Eng-
lish on one side and Hindi on the re-
verse,

Any Member who wants to record
his correction should get up in his
seat as soon as the votes have been
recorded by the machine whereupon
a Teller will come to him and hand
over to him the appropriate correc-
tion s'ip. Members are requested to
fill in the correction slips correctly
and completely. The portions which
are not applicable should be struck
off.

I have also to remind Members that
when Division is announced, a gong
will sound which is signal to the Mem-
bers for casting their votes, Each
member has to press the push switch
and then operate one of the three
push buttons according to his choice.
The push button and the push switch
must be kept pressed simultaneously
until the gong sounds for the second
time after ten seconds.

Now Division

The question is:

“That the following amendments
made by Rajya Sabha in the Bill
further to amend the Constitution
of India, as passed by Lok Sabha,
be taken into consideration:—

“New Clause TA

(1) That at page 3. after line 4.
the following new clause be in-
serted, namely:—

‘Amendment of article 31C—

TA. In article 31C of the Consti-

tution, for the words and figures

“article 14, article 19 or article

31", the words and figures “article

14 or article 19" shall be substi-
tuted’

Clause 8

(2 That at page 3, clause 8, be
deleted.
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Clause 35

(3) That at page 8, clause 35, be
deleted.

Clause 44

(4) That at page 13, clause 44,
be deleted. : :

Clause 45

(5) That at pages 13, and 14,
clause 45, be deleted,

Clause 47

(6) That at page 14, clause 47,
be deleted.”

The Lok Sabha divided.

AYES
Division No. 2]

Abdul Lateef, Shri

Ahuja, Shri Subhash

Alluri, Shri Subhash Chandra Bose
Amat, Shri D.

Ananthan Shri Kumari

Arif Beg, Shri

Arunachalam alias
Shri V.

Asokaraj, Shri A,

Bagri, Shri Mani Ram
Bairagi, Shri Jena

Bal, Shri Pradyumna

Balak Ram, Shri

Balbir Singh, -Chowdhry:
Banatwalla, Shri G. M.
Barakataki, Shrimati Renuka Devi
Barrow, Shri A. E. T.
Basappa, Shri Kondajji

Basu, Shri Dhirendranath
Bhadoria, Shri Arjun Singh
Bhakta, Shri Manoi'anjan
Bhanwar, Shri’ Bhagirath
Bharat Bhushan, Shri
Birendra Prasad, Shri

Bonde, Shri Nanasahib

[17.48 hrs.

‘Aladj Aruna’
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Borole, Shri Yashwant
Brahm Perkash, Chaudhury
Brij Raj Singh, Shri
Chakravarty. Prof, Dilip
Chand Ram,  Shri

Chandan Singh, Shri

Chandra Pal Singh., Shri
Chandrappan, Shri C. K.
Chandravati, Shrimati
Charan Narzary. Shri
Chaturbhuj, shri

Chaturvedi. Shri Shambhu Nath
Chaudhary. Shri Motibhai R.
Chaudhry, Shri Ishwar
Chaudhury. Shri Rudra Sen
Chauhun, Shri Bega Ram
Chauhan, Shri Nawab Singh
Chavan. shri Yeshwantrao
(Chhetri. Shri Chhatra Bohadur
Chowhan_ Shri Bharat Singh
Chunder. Dr. Pratap Chandra
Dandavate. Prof. Madhu

Das, Shri S. S.

Dasguptla, Shri K. N

Dave. Shri Anant

Dawn, Shri Raj Krishna

Deo. Shri V. Kishore Chandra §
Dosni, Shri Morarji
Deshmukh, Shri Nanaji
Deshmukh, Shri Ram Prasad
Dhandayuthapani, Shri V.
Dhiilon, Shri Igbal Singh
Lhurve, Shri Shyamlal
Digvijoy Narain Singh. Shri
Durga Chand, Shri

Dutt, Shri Asoke Krishna
Elanchezhian. Shri V. 8.
Faleiro, Shri Eduardo
Fernandes, Shri George
Gandhi, Shrimati Indira Nehru
(ranga Bhaki Singh, Shri
Ganga Singh, shri

Gattani, Shri H""D:’."".";" St e

VS v i
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Ghosal, Shri Stamig’ T M T
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Gode, Shri Santoshras’ '
Ciopal, Shri K. S

Gore, Shrimati Mrinal L
Gotkhinde. Shri Annasaheh '

Gowda. Shri §. 'Na-njééha
Goyal, Shri Krishna Kumar'
Guhu. Prof, Sumar '
Gulshan, Shri Dhanna Singh*
Hande, shri V. G.

Harikesh Bahadur, Shri
Hazari, ‘Shri Ram Sewak
Heera Bhai, Shri

llukam Ram, Shri

Juain, Shri Kacharulal Hemraj
Tain, Shri Kalyan

Jain. Shri Nirmal Chandra
Jaiswal. Shri Anant Ram

Jasrotia, Shri Baldev Singh

Juthma'ani. Shreit Rem
Jeshi, Dr. Murli ‘Manohar

Kachwai, Shri HukKanhi Chand "
Kadam, Shri B, P.
Kailish Prakash,  Shfl
Katdate, Dr. Bapu
Kamath. Shri Hari Vishmu
“ar, Shri Sarat v '
$aushik, Shri Purushdtiams’

KKhan. Shri Kunwa# Muhnud Ali*
Ihan. Shri MAWodd Hasan

Khirme, Shri’ Rinvhing Khandu = °
Kishore Lal. Shri ‘
Kodivan. bhn P. K. ’
Kotrashetti, "Shri A" K.

Krishn Kant. Shri .

Krishn o1, Shrimati Parvathi
]{ushwi.ihd 5!111 Ram 'ﬂhrc'h
Lakkappa, Shri K. °

Lalu Prasad, Shn

Limaye, Shri M.ldhu

nMachhand, Sh‘tl Bag‘l‘lublr Eln[;h .
Mahala, Shri K. L. * ° :_d s
Mahi Lal, Shri T ’

VT3 "
Mahishi, Dr. Sam]m_-‘ _‘ .\.I.;.: “.Q::
Gandal, Shif BWALT adg T

4
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Mandal, Shri Dhanik La)
Mangal Deo, Shri

Mankar, Shri Laxman Rao
Mavalankar, Prof. P. G.
Meerza, Shri Syed Kazim Ali
Mehta, Shri Ajit Kumar
Mhalgi, Shri R. K.

Miri, Shri Govind Ram
Mishra, Shri Janeshwar y
Mishra, Shri Shyamnandan
Mohanarangam, Shri Ragavalu
Mondal, Dr, Bijoy
Mritunjay Prasad, Shri
Multan Singh, Chaudhary
Munda, Shri Govinda
Munda, Shri Karia

Murmu, Father Anthony
Nahar, Shri Bijoy Singh
Naidu, Shri P. Rajagopal
Nair, Shri M. N. Govindan
Narendra Singh, Shri
Nathu Singh, Shri
Nathwani, Shri Narendra P,
Nayak, Shri Laxmi Narain
Nayar, Dr. Sushila

Negi. Shri T. S.

Onkar Singh, Shri

Pajanor, Shri A. Bala
Pandeya, Dr. Laxminarayan
Pandit, Dr. Vasant Kumar
Parmai Lal, Shri

Parmar, Shri Natwarlal B.
Parulekar, Shri Bapusaheb
Paswan, Shri Ram Vilas
Patel, Shri H. M.

Patel, Km. Maniben Vallabhbhaj
Patel, Shri Meetha Lal
Patel, Shri Nanubhai N.
Patidar, Shri Rameshwar
Patil, Shri Chandrakant
Peatil, Shri S. B.

Patil, Shri S. D.

Potil, i U. &

Patll, Ghsj Vijedoumar &
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Patnaik, Shri Biju
Periasamy, Dr. P. V,

Pipil, Shri Mohan Lal
Poojary, Shri Janardhana
Pradhan, Shri Gananath
Pradhan, Shri Pabitra Mohan
Qureshi, Shri Mohd. Shafi
Rachaiah, Shri B,

Raghu Ramaiah, Shri K.
Rahi, Shri Ram Lal

Rai Shri Narmada Prasad
Rai, Shri Shiv Ramy

Raj Keshar Singh. Shri
Rajan Shri K. A.

Rajda, Shri Ratansinh

Ram, Shri R, D.

Ram Deo Singh, Shri

{Ram Dhan, Shri

Ram Gopal Singh, Chaudhury
Roem Kinkar, Shri

Ram Murti, Shri
Ramachandran. Shri P,
Ramalingam, Shri P. S.
Ramamurthy, Shri K,
Ramapati Singh, Shri
Ramdas Singh, Shri

Ramji Singh, Dr.

Ramjiwan Singh. Shri

Rao, shri Jagannath

Rao, Shri M. Satyanarayan
Rao, Shri P. V., Narasimha
Rathor, Dr. Bhagwan Dass
Ravi, Shri Vayalar

Ravindra Pratap Singh, Shri
Reddy, Shri K. Brahmananda
Reddy, Shri K, Obul

Reddy, Shri M. Ram Gopal
Rodrigues, Shri Rudolph
Roy, Shri Saugata

Sahoo, shri Ainthu

Saj, Shri Larang

Sai, Shri Narhari Prasad Sukhdeo
Saini. Shri Manohar Lal
Sarge, Sbri Daulat Ram

328
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Sarangi, Shri R. P.
Sarda, Shri S, K.
Sarkar, Shri 8. K.
Sarsonia. Shri Shiv Narain
Satpathy, Shri Devendra
Satya Deo Singh, Shri
Suyeed, Shri P. M,
Sen, Shri Prafulla Chandra
Shaiza, Shrimati Rano M.
Shakya, Shri Daya Ram
Shakya, Dr. Mahadeepak Singh
Shankaranand, Shri B,
Sharma. Shri Jagannath
Shastri. Shri Bhanu Kumar
Shastri, Shri Ram Dhari
Shastri, Shri Y. P.
Shejwalkar, Shri N. K.
Sheo Narain, Shri

Shiv Sampati Ram, Shri
Shrikrishna Singh, Shri
Shukla, Shri Chimanbhai H.
Shukla, Shri Madan Lal
Sikander Bakht, Shri
Singha, Shri Sachindralal
Sinha, Shri C. M,
Sinha. Shri H. L. P,
Sinha, Shri M. P,
Sinha, ghri Purnanarayan
Sinha, Shri Satyendra Narayan
Somani, Shri Roop Lal
Somani, Shri 5. S.
Stephen, Shri C. M.
Subramaniam, Shri C.
Sudheeran, Shri V. M.
Suman, Shri Surendra Jha
Sunna Sahib, Shri A.
Suraj Bhan, Shri
Surya Narain Singh, Shri
Swamy, Dr. Subramaniam

Swatantra, Shri Jagannath Prasad

Tan Singh, Shri

Tej Pratap Singh, Shri
Thorat, Shri Bhausgaheb
Tiwari, Shri Brij Bhushan
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Tiwary, Shri D. N.

Tiwary, Shri Ramanand
Tripathi, Shri Madhav Prasad
Tripathi, Shri Ram Prakash
Tyagi, Shri Om Prakash
Ugrasen, Shri

Unnikrishnan, Shri K. P.
Vajpayee, Shri Atal Bihari
Varma, Shri Ravindra
Vasisht, Shri Dharma Vir
Venkataraman Shri R.
Venkatasubbaiah, Shri P.
Verma, shri Brijlal

Verma, Shri Chandradeo Prasad
Verma, Shri Hargovind
Veima, Shri R, L. P.

Verma, Shri Raghunath Singh
Verma, Shri Sukhdeo Prasad
Visvanathan, Shri C, N.
Yadav, Shri Hukmdeo Narain
Yadav, Shri Jagdambi Prasad
Yadav, Shri Narsingh

Yadav, Shri Ramji Lal

Yadav, Shri Sharad

Yadav, Shri Vinayak Prasad
Yadawa, Shri Roop Nath Singh
Yadvendra Dutt, Shri

Yuvraj, Shri

Zulflquarullah, Shri

NOES

Basu, Shri Chitta

Bhagat Ram, Shri

Bhattacharya, Shri Dinen
Bhattacharyya, Shri Shyamaprasanna
Bosu, Shri Jyotirmoy

Burande, Shri Gangadhar Appa
Chatterjee, Shri Somnath P
Das, Shri R. P.

Dhondge, Shri Keshavrao
Goswami, Shrimati Bibha Ghosh
Joarder, Shri Dinesh

Kisku, Shri Jadunath

Lahanu Shidava Kam, Shri
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Mandal, Shri Mukunda
Modak, Shri Bijey -

Mukherjee, .Shri Samat
Patnaik, Shri -Sivaji

Pradhan, Shrij Amar Roy
Rangnekar, Shrimati Ahilya P.
Koy, Dr. Saradish

Saha, Shri A: K.

Saha, Shri Gadadhar

Sen, Shri Robin

MR. SPEAKER: After correction
the result of the division is: Ayes 273.
Noes 23. The ‘Ayes’ have it; the ‘Ayes’
have it. The motion. is carried by a
majority of the total membership ol
the House and by a majority ol no!
lesg than two-thirds of the members
present and voting.

The motion was adopted,

(Tuteiruntions)

MR. SPEAKER: If any member
wants to check up, he can do so.

SHRI C. M. STEPHEN (Idukki): 1
wantcd to raise one thing which 1
raised last time also. The point is:
377A is the governing provision and
under 377A.... Sir, I do not raise it.

MR. SPEAKER: Now 1is it the
pleasure of the House tp continue the
discussion today- ar to continue it to-
morrow?

SHRI C. M. STEPHEN I would

suggest that we continue and finish the
Bill. 3

THE MINISTER OF PARLIAMEN-
TARY AFFAIRS AND . LABOUR
(SHRI. RAVINDRA YVARMA) : We
may complete it and the clauses may
be put together, '

MR. SPEAKER: Now we take up
the amendments,

MR. B. C. KAMBLE—he is not here.
Shri Somnath Chatterjee. .
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SHRI SOMNATH CHATTERJFE

(Jadavpur): 1 beg to move:

That for Amendment No. 5 made
by Rajya Sabha, the following be
substituted: —

Fages 13 and 14,—
for clause 45, substitute,—

‘45. In article 368 of the Consti-
tution, in clause (2), after the
pProviso, the folowing  proviso
shall be inserted, namely : —

“Provided further that no
amendment  shall  be made
which—

(a) seeks 1o make any
change which, if made, would
have the cffect of—

(i) impairing the secular
or democratic or federal
character of this Constitu-
tion; or

(ii) abridging or taking
away the nights of citicens
under Part III, or

(iii) prejudicing or im-
peding free and fair clec-
tions to the House of the
People or the Legislative
Assemblics of Statese on the
basis of adult suffrage; or

(iv) compromising the in-
dependence ol the judi-
ciary; or
(b) sceks to amend this

proviso.”.? (2)

That for Amendment No. 6 made
by Rajya Sabha, the following be
substituted—

Page 14—

for clause 47, substitute,—

‘47. In the Seventh Schedule to
the Constitution,—

(a) In List I—Union List, in
entry 2A, after the words “any
State” the words “only with the
consent of the said State,” shall
be inserted;
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(b) in List III—Concurrent
List, after entry 25, the fol-
lowing proviso shall be inserted,
namely:—

“Provided that Parliament
shall not make any law with
regard to any of the matters
relating to this entry, unless
requested by Resolution to
that effect passed by the Le-
gislature of not less than three
fourth of the States.”.’(3)

MR. SPEAKER : Mr. Kamath, are
ycu moving your amendments?

SHRI HARI VISHNU KAMATH:
Sir, after your ruling, it is an unneces-
sary exercise.

MR. SPEAKER:

trioving,

So you are not

SHRI SOMNATH CHATTERJEE: I
have moved my amendment No. 2 to

Clause 45 and amendment No. 3 to
clause 47,

So far as clause 45 is concerned, it
rclateg to amendment of the Constitu-
tion, which is Art. 368. There, we
found how taking advantage of the
amending power that was there in the
criginal Constitution, the 42nd Amend-
ment was brought about under the
cover of the constitutional provision
itself. We have seen how the 42nd
Amendment was conceived, formulat-
¢d and rushed through the Parliament
with a view (o institutionalise a ruth.
less dictatorship in the country under
the garb of a democratic set up. The
Members of this Lok Sabha are com-
mitted to the people of this country
to remove the cancer from the body
politic anq to free the organic law of
all the undemocratic and the anti-
people provisions which were delibe-
rately introduced by the 42nd Amend-
ment. After the Lok Sabha elections,
the verdict of the people was absolute.
iy clear; the Janata Party went to the
reople with the vow to remove lock,
stock and barrel the 42nd Amendment,

AGRAHAYANA 15 1900 (SAKA)

(45th Amdt.) 334
Bill (R.S. Amendments)

The party unnecessarily dragged its
feet, tried to came to an arrangement
with the.perpetrators of the crime and
with-the good wishes of those peaple
wanteqg to bring about a constitution
amendment Bill and for that purpase
waited more than g year allowing
these authoritarian forces in the coun~
iry again to regroup themselves and
we find today the strange phenomenon
f the people’s clear verdict being
mutilated and nullifled by the other
House wherc the members are not
directly elected. The position is this
that one cannot but view what was
done to mutilate the Forty-fiith
Amendment Bill as anti-people.

l.:'5‘:ir' by the amendments which Ra-
jva Sabha has made the seeds of
authoritarianism are kept embedded
in our Constitution to be nourished
and nurtured by those authoritarian
and totalitarian forces ang to utilise
them if they are able to get an oppor-
tunity again for which they are now
waiting on the wings Sir, it 1s our
solemn duty that we should not allow
those who had been responsible for
taking away the people's rights, those
who had perpetrated most heinous
crimes against humanity and demo-
cratic traditions and values in this
country, who ushered in an era of
complete darkness and who kept
people including Members of Parlia-
ment in detention without trial for
no fault of their because their only
crime was that they loved democracy
and they opmosed dictator ship to
muilify the mandatc of the people,

Sir, when during that regime people
lost their right to life and liberty and
emergency was proclaimed in this
country not for the sake of the people
but for one individual and her family,
then it is our sclemn duty to register
our protest against the anti-people
action taken by the Rajya Sabha. Sir,
we feel that the Rajya Sabha had
tasken advantage of a temporary and
artifi¢lal majority although that House
has not been dlirectly elected—though
I do not mean any dis-respect to any
member. We found after Lok Sabha
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elections in 1877 that the State As-
semblies in various States ceased to
nepresent the wishes of the people
end that was proved by the Assembly
elections held in June 1977, That
proved that the previous assemblies
did not represent the wishes of the
people any longer and the result was
taat new assemblies have been consti-
tuted and new governments have
been formed but the Rajya Sabha
which has been elected by the old
assemnblies have now stood in the way
of the advance of the people towards
restoration of their democratic rights.
And, Sir, taking advantage of that
those persons who have been guilty of
all these have retained the power of
amending the Constitution as in the
Forty-second Amendment Bill, and we
must register our protest. We submit,
Sir, that if we are a party to this it
will be a betrayal of the people of
this country. (Interruptions)

SHRI B. SHANKARANAND (Chik-
kodi) : Sir, I rise on a point of order,
Whether comments can be made on
the functioning of the Rajya Sabha in
this House and aspersions can be cast
on the functioning of the Rajya Sabha
and the members of Rajya Sabha, I
think the hon'ble Member has cast
aspersions. That should be expunged
ifrom the record,

MR. SPEAKER : It is not a point of
order. He has not mentioned any-
thing objectionable.

SHRI B. SHANKARANAND : Mr.
Speaker, can he cast asperzions on
the functioning of Rajya Sabha: This
House has no right. Please look into
the record. (interruptions)

MR, SPEAKER : I do not think the
point of order is valid. No aspersion
has been cast on Rajya Sabha.,

SHRI SOMNATH CHATTERJEE:
Sir, as an institution I have not said
anything but that institution—a part
of Parliament—has been utilised bY
some m>mbers of & particular politi-
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cal party and some of their supporters,
Therefore, ] am entitled to say that
‘I'nerefore, Sir, my amendment is that
al least so far as amending power is
concerned under Article 368 there
must be a check and a restraint. That
cannot be allowed to be abused in the
manner it was done. Therefore, at
jeast in our wisdom I appeal to all the
hon'ble friends, that my amendment
with regard to 368 be adopted because
ier us und out whetner hon'ble Mem-
bers of the Rajya Sabha will have a
1e-thinking of their own on the basis
ol the fact that the Lok Sabha which
represents the people of this country
and which represents the latest views
o; the people of this country and we
have seen it in Fatehpur and Samasti-
pur that they have voted against
authoritarianism, have rejected their
amendment. Now, let us find out whe-
tiier Rajya Sabha will reconsider the
position and come in tune with the
people’s urges ang aspirations. We
know, Sir,.... (Interruptions)

MR. SPEAKER : Mr. Charterjee,
you have taken g lot of time,

SHRI SOMNATH CHATTERJEE:
Therefore, Sir, our duty is o see that,
as was said at the time of the Forty-
second amendment of the Constitution
that under the constitutional provision
itself ithe amendment had been
brought about, we undo that situation.
We do not want to allow anybody to
take the help of the constitution, to
wreck the Constitution. The other im-
portant point .... (Interruptions)

SHRI A. BALA PAJANOR: Sir,
you said that the pleasure of the
House is to extend the time of the
House. We want to know uptp what
time. It cannot be indefinitely. You
please spell it out,

SHR] C. M. STEPHEN: Sir, the
point is that we thought we could get
the Bill through today. But if long
speecheg are attempted—] do not want
to stand in the way of anybody mak-
ing a point of it—then this being the
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Constitution amendment Bill members
have to be present for voting. We can-
not keep it pending indefinitely, If
anybody wants t, make a point and
reply will have to be given it looks
like that, we may have to adjourn the
House because we cannot remain that
indefinitely long. (Interruptions)

MR. SPEAKER: He will take an-
other two minutes,

SHRI SOMNATH CHATTERJEE:
Sir, after all this is an amendment to
the Constitution. (Interruptions) As
regards the Centre-State relations
which have been upset, even the limi-
ted powers of the State which were
upset by the Forty-second amend-
ment and which this House in its
wisdome restored that has been upset
by the Rapya Sabha. (Interruptions)

MR. SPEAKER: The question is:

That for Amendment No. 5 made
by Rajya Sabha, the following be
substituted : —

Pages 13 and 14—
for clause 45, substitute,—

‘47. In article 368 of the Con-
stitution, in clause (2), after the
proviso, the following proviso
shall be inserted, namely:—

“Provided further that no
amendment shall be made
which—

(a) seeks to make any change
which, if made, would havc
the effect of—

(i) impairing the secular or de-
mocratic or federal character of
this Constitution; or

(ii) abridging or taking away
the rights of citizens under Part
III; or

(iii) prejudicing or impeding
free and fair elections to the
House of the People or the Legis-
lative Assemblies of States on the

basis of adult suffrage; or
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(iv) compromising the inde-
pendence of the judiciary; or

LLEY

(b) seeks to amenq this proviso.”.
(2)

The motion was negdtived.

MR. SPEAKER: I will now put
Amendment No. 3 of Shri Sompbath
Chatterjee to the vote of the House,

The question is :

That for Amendment No. 6 made
by Rajya Sabha the following be
substituted: —

Page 14,—
for Clause 47, substitute,—

‘47. In the Seventh Schedule to
the Constitution,—

(a) In List [—Union List, in en-
try 2A, after the words “any
State” the words ‘“only with
the consent of the said State,”
shall be inserted;

(b) in List 1II—Concurrent List,
after entry 25 the following
proviso shall be inserted,
namely : —

“Provided that Parliament shall
not make any law with regard to
any of the matters relating to this
entry, unless requested by Resolu.
tion to that effect passed by the
Legislatures of not less than
three-fourty of the States.”’ (3).

The motion was negatived.

MR. SPEAKER: Both these amend-
ments of Shri Somnath Chatterjee are
iost, '

Now, shall 1 put the clauses to
vote? It is only putting to vote, no-
thing more than that.

AN. HON. MEMBER : No speeehes.

SHRI RAVINDRA VARMA.: I
would request the hon. Leader of the
Oppotition to agree to sit for a few
more minutes so that the clauses may
he dispoged of. .
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MR. SPEAKER : It will take more
than 45 minutes,

SHRI RAVINDRA VARMA : Let us
complete the voting.

MR. SPEAKER : You may not have
the quorwmn.

SHR] C. M. STEPHEN: You are
not going to get that number.

SHRI A. BALA PAJANOR: It was
decideg that everything will be over
tcday. That is the consensus in the
B.A.C. and in the House also. I wish
that you take an upper hand and con-
trol the timing and finish it up today
itself.

MR. SPEAKER: All right. I will
now put Rajya Sabha Amendment No.
1 regarding insertion of ‘New Clause
7A’ to vote.

Division now. v
Let the lobbies be cleared.

The lobbies have been cleared.
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Now, Mr. Minister, you can make up
your mind whether it cannot be taken
up tomorrow.

(Interruptions)

I am very much doubtful whether you
have got the required number.

SHRI RAVINDRA VARMA : Please
take it up tomorrow, the fArst thing
after the Question Hour.

(Interruptions)

MR. SPEAKER: Now, the lobbies
have been cleared, Both the Minister
for Parliamentary Affairs and the
Leader of the Opposition think that
the matter may be taken up tomorrow.

(Interruptions)

Therefore, we shall take it up the first
thing tomorrow  after the Question
Hour. The House now stands adjourn-
ed to meet tomorroy, at 11 A M,

18.23 hrs

The Lok Sabha then adjourned till
Eleven of the Clock of Thursday, De-
cember 7, 1978/Agrahayana 16, 1900
(Saka).



