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14.19 hrs.

SUPREME COURT (NUMBER OF
JUDGES) AMENDMENT BILL—
Contd,

MR, DEPUTY-SPEAKER: We
now take up further consideration of
the Supreme Court (Number of
Judges) Amendment Bill. Shri
Alagesan to continue his speech.

SHRI O. V., ALAGESAN (Arko-
nam): Mr. Deputy-Speaker, Sir, the
other day 1 was quoting Mr. Chagla...

MR. DEPUTY-SPEAKER: You
have already taken 12 minutes.

SHRI O. V. ALAGESAN: These
minuteg always confrout us.

MR. DEPUTY-SPEAKER: Unless
the minutes confront you, you will
not be confronted with the problem
of time. Mr, Alagesan, I must make
it very clear that there jg some time-
Jimit. ¥You cannot continue endless-
ly. I am only reminding you.

SHRI O, V. ALAGESAN: Al that
we are awere of but you should give
us a reasonable time.

The other day, I was quoting Mr.
Chagla and the Law Minister was
pleased to say that he made a state-
ment and Mr. Chagla did not say any-
thing thereafter. I am sorry, as mis-
fortune would have it om the vetry
day he was claiming that Mr. Chagla
did not anything thereafter, Mr.
Chagla again condemned the appoint-
ment of this particular Judge to the
Supreme Court. This is what has
appeared in the National Harald—I am
sorry it has ceased the publication
now-—dated 17th. I do not want to
go further into that.

Then, the Supreme Court Bar Asso-
ciation has passed a resolution wunder
the Presidentship of Mr. V. M. Tar-
kunde.
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He is one of the legal luminaries on
the side of the Janata Party. That
Resolution says:

‘“..strongly disapproves of the
appointment of Mr. Justice D.A.
Desai as a judge of the Supreme
Court disregarding the superior
merits of more genior High Court
judges, including the present Chief
Justice of the Gujarat High Court.”

“The Association, therefore, re-
solves not to attend the swearing-
in ceremony of Mr. Justice D. A.
Desai_ﬂ

“It further said: “the Association
wishes to put on record jts com-
plete satisfaction at the appoint-
ment of Mr. Justice V. D, Tulza-
purkar to the Supreme Court’.”

Thig is the strange situation that
emerges out of this. Whereas two
appointments were made, gne appoint-
ment has been absolutely non-con-
troversial; it is only the other appoint-
ment that has been objected to. v

I would like to know whether this
is a fact that jf the Chief Justice had
been appointed, then it wag possible
that the man next to him who was
also a very eminent judge and who,
I think, has resigned subsequently,
would have to be elevated to the
position of Chief Justice and, it is
said, that was not liked by some
people; if the Chief Justice had been
taken over to the Supreme Court,
then there was a possibility of the
number two there becoming the Chief
Justice, and that was not relished by
some people, therefore, this appoint-
ment had to be made. If that is so,
then it reveals a very sorry state of
affairs. The Law Commission’s
observation in this respect, I very
humbly submit, is being borne out, if
those were the circumstances under
which this appointment was made.
The observation of the Law Commis-
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sion runsg as follows: —

“I{ is undoubtedly true that the
best talent among the judges of the
High Courts has not found its way
to the Supreme Court”

The reason given why they want
to jncrease the number of judges is
that the workload in the courts has
increased. This has been the time-
worn argument given whenever Go-
vernment came before this House for
appointment of more judges. 1 shall
quote some figures with regard to the
position of the number of cases in-
stituted, disposed of, etc., which will
give you an ides. It jg said—I think,
it is the Law Commission which has
said this—that, when a criminal ap-
peal goes to the Supreme Court, it
should not normally take more than
six months and for a civil suit, it
should not normally take more than
iwo years. This wag the norm laid
down by a distinguished body like
the Law Commission. Now, look at
the present position mgainst this back-~
ground of the Law Commission’s
norms,

During the year 1976, a total of
8.254 cases were filed in and 7,734
cases were disposed of by the Supreme
Court. At the end of 1978, the total
number of pending cases was 14,100.

Now 1 would like to give figures
relating to cases, civil and criminal,
which huve been pending over certain
periods. Caseg pending for less than
one year: civil 3,895 gnd criminal
570. Cases pending for more than one
year but less than two  years:
civil 1,858 and  criminal  305;
all these criminal cases have been
pending for more thap one year
whereas the norm is only six months.
Cases pending for more than two
years but less thap three years; civil
1,335 and criminal 282. Then, cases
pending for more than three years:
civil 5525 and criminal: 491. This is
a very serioug situation,
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There does not seem to be any expla-
nation why there should be such a
backlog of work. Reasons have been
given, but they shoulq be convincing
also. In thig connection, I would like
to say that when it was mooted ear-
lier, Shri Shyamnandan Mishra, who
is just walking out, was the person
who stood jn his seat and said that
there should be no code for judges.
In the context of what we are going
to do, we are asking the Parliament
to increase the number of judges, i.e.
more expenditure from the Consoli-
dated Fund of India, is it not rele-
vant to ask, for how many hours these
judges work? It has been said that
they should work for four and a half
hours, and the vacation should not be
so long and that it should be reduced.
These are very relevant questions
that should be answered when you
come before Parliament for the in-
crease in the number of judges. No-
body can hide under the fact or under
the supposition that the judges are a
cloistered group of people and nothing
should be said against them. A stand
was taken by my side the other day
with which I do not agree, that scien-
tists are some sort of a sacred people
against whom nothing can be said.
The Prime Minister said: I am spend-
ing three hundred crores on them and
I want adegquate return from them.
Similarly, when we appnint judges,
we expect something out of them.
They, being the cream of the society,
more than anybody else, should give
their best. I do not say that some of
the judges do not give their best;
they do, but as a whole, what is the
result? .We have got every right to
ask that the judges work a certain
number of hours, because we know
of cases where they do not come to
courts in time. The Parliament sits
exactly at 11.00 O'clock, but they do
not sit so punctually, The poor law-
yers are found loitering in the corri-
dors of the courts; they do not know

whepn the hon. Judge will come and
take hig seat. And he sitg for some
time and then goes away. The prac-
tising lawyers would know that. Who
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ijs the authority? Should the Parlia-
ment tell them? If the Parliament tells
them, that is taken objection to; they
say; you are trying to interfere
with the independence of the judi-
ciary. It was suggested perhaps by
“no less a person than the Chief
Justice of the Supreme Court that
there should be a self-imposed cede.
The judges themselves can make this
code and they should fall in line with
that code. What is wrong in it?
Whether they should drink in open or
not, that does not matter. But as far
as their work is concerned, it should
be in measurable terms, Somebody
should be able to measure it and see
whether we have got adequate return
from them.

There is another thing. The High
Courtg are the recruiting ground for
the Supreme Court, It is a matter of
concern for thiz House and for the
entire country that the calibre and
character of the High Court Judges
leaves much to be desired. Just a
few hours ago, I talked about the
respect for the judiciary. We have
sufficient regard and respect for the
judiciary, but it is something which
they should earn themselves and it
is not something which others are
going to give to them.

Further, T would like to say that
many practices in the High Courts are
not very healthy Scant regard is
shown to the bar; nepotism and fav-
ourtism are indulged in freely, and
there are cases where judges have
been appointed very young. They
wil] sit on the same bench for twenty
Yyears or more, I can understand if
they are there for six, seven or ten
years, but you appoint these people in
their forties and they will be there
for twenty years or more, and then
no transfers should be effected. 1
ask the Law Minister, who has been
a very experienced lawyer, whether
it is a healthy practice to make the
same man sit on the same bench for
d_ecades together. I do not myself con-
sider that it is a healthy practice. So,
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these are the things that contribute
in a cumulative manner to the posi-
tion that we have been reduced to
where the government has to come
every now and then for an increase in
the number of Judges.

Regarding the reduction of work
or seeing that there is not much work
accumulating in the Supreme Court.
this questio; has been gone into.
When the first proposal was made be-
fore this House in 1956 for increasing
the Judges from 7 to 10, it was said
that the Labour Tribunals, were abo-
lisheq and their work had to be done
by the Courts which increased their
work, Apain, when a Bill to increase
the number of Judges from 10 to 13
was brought in 1960 it was said that
the Labour Tribunals woulgq be re-
vived in order to lessen the work of
Courts but they were not. So. the
idea of Labour Tribunals, because
just now we are talking about the
Forty-second Amendment, is a pre-
Forty-second Amendment idea. The
Labour Tribungls were suggesteq for
reduction of work in the Supreme
Court and the High Courts. It is not
just an evil idea that ha< heen some-
how put into the Fortv-second
Amendment Act, So, on: of the
methods seems ta be that if vou set
up such Tribunals, you will be able
to reduc- the work of the Supreme
Court. Further. the Law Commission
itself has made two recommendatio:s
which, I would respectfully place be-
fore the Law Minister. Thay are:

*“It was urged before the Law
Commission that Art 136 should
either be removeq or some restrie-
tion put on Supreme Court to act
under Art 136. The Law Commis-
slon made the following recom-
mendatious:

“Although the exercise of juris-
diction under Art 136 of the Consti-
tution by the Supreme Court in
criminal matters sometimes serves
to vrevent injustice, yet the court
might be more chary of granting
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specia)] leave in such matters gs the
practice of granting special leave
freely has a tendency to affect the
prestige of the High Courts.”

One more recommendation....

MR. DEPUTY-SPEAKER: You
have taken 12 minutes the previous
day and auother 12 minutes today.
So all told you have taken 24 minutes
and the total time allotteq for the
Third Reading is only one hour....

SHRI 0. V, ALAGESAN: I am
concluding i a minute.

Then, regarding the writ jurisdie-
tion of the Supreme Court kindly
hear me, Mr. Law Minister, under
Art. 32, the Law Commission had the
following recommendations to make:—
perhaps he has read all these things.

“The Court may consider the de-
sirability of instituting a system of
preliminary hearing in Art 32 peti-
tions and of eularging the powers
of a single Judge or of a Divisicn
Bench to deal with coniested inter-
locutory and miscellaneous  mal-
ters.”

These and various other suggestions
*which have been made by bodies
which went into the question of simp-
lifying the procedures and reducing
the load of work in the Supreme
Court, I think, the Law Miuister will
do very well to consider and put them
into effect as early as possible.

With these few words, I support
the Bill.

SHRI NARENDRA P. NATHWANI
(Junagadh): I rise to support the Bill

While doing so, I wish to make a few
observations,

Arrears are mounting and no doubt
one of the measures can be an in-
crease in the number of Judges. It
is, however, a common place and a
trite observation to make that arrears
of cases cannot be compared with a
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heap of scrap debris or garbsge which
can be wiped out by hiring more hands.
To what extent the arrears can be
reduced will depend upon a number
of circumstances and it is not a mere
question of number but the calibre
of the incumbents of that office also.
It may also depend upon the nature
and quantum of the work to be done.
It may be further depend upon the
practice and procedure to be followed
by the courts.

There are no two opinions about
the necessity of attracting the best
talent for the Supreme Court. For one
reason or the other, this has not taken
place. There are varifus reasons why
we have failed to attract the best
talent for the Supreme Court. The
main reason, according to me, is this.
I know the working of the mind of the
judges, having lived with them and
having worked with them, though not
at the highest level, but in one of the
premir high courts of this country.
The main thing is the lack of proper,
adequate pecuniary consideration. [
know it may be jarring on the ears
of some members here. It is fashion-
able to decry those who maintain that
unless you provide sufficient pecuniary
benefits and emoluments you will fail
to attract the best talents for the
Supreme Court and the various high
courts in the country. I am consci-
ous that recently in 1976 the Supreme
Court Judges (Amendment) Act was
passed giving certain increased benefits
by way of pension, gratuity and other
emolumentg to the judges. It has made
the position a bit attractive, though
not to the sufficient extent by way of
changing the emoluments and other
terms and conditions to attract ade.
quate number of competent men ot
the highest integrity and merit to the
Supreme Court and also to high courts.

The next best thing to do in the
present circumstances is to devise some
regulations even within the existing
framework by which the arrears in
the supreme court can be wiped ouf.
But, before I draw the attention of
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the hon. Minister to this aspect of the
matter, I may refer to one thing. My
friend Mr. Alagesan, referred to the
appointment of two judges to the
Supreme Court. I think it is mnot
necessary to revive that old contro-
versy. I am not going into the merits
at all, but I tried to interrupt him
on the last occasiom—perhaps he did
not understand the nature of my ques-
tion namely, whether he had tried to
ascertain from the members of the bar
their reaction to the performance of
that judge against whom he tried to
point out that there was a lot of re-
sentment. Because, whatever might
have been the reaction amongst the
members of the Bar, I can say this
from my information. Two critics had
approached me. I asked both of them
this question: “Now there is this learn-
ed Judge, who is siiting on the Bench
and working for last several months;
what is your impression?” Both these
critics had criticised severely the ap-
pointment. I do not want to disclose
their names. They told me that his
knowledge of law and his demeanour—
his performance was excellent or quite
satisfactory. 1 agree that the experi-
ence of four months is not enough,
vet a critic should bear in mind this
aspect also and even temper his critic-
ism. So I diagressed to point out this
thing as Shri Alagesan had referred
to his appointment.

1 shall now refer to the practice and
procedure. There are heavy arrears
i the Supreme Court. The Supreme
Court has framed rules according to
which are constituted Division Benches.
I know that the discretion mainly rests
with the Supreme Court; they frame
rules. But. even this Parliament has
the power to change them, if necessary.
Rules for constituting division benches
and apportioning and distribution of
work can be regulated by rules and
regulations to be framed by the
Supreme Court But, in Art. 144(2)
also empowers Parliament to frame
rules by enacting a law. May I invite
the attention of the House to Art.
3087 LS—12.
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145(1). It begins:

“Subject to the provisions of any
law made by Parliament, the Sup-
reme Court may from time to time,
with the approval of the Presideat,
make rules for regulating generally
ae practice and procedure of the

u -ll

So, the Supreme Court has power to
frame rules and regulations but sub-
ject to the provisions of any law that
may be made by Parliament.

SHRI R. VENKATARAMAN (Mad-
ras South): Subject to the provisions
contained in Civil Procedure or Crimi-
nal Procedure Code.

SHRI NARENDEA P. NATHWANI:
No, please. If you look to the Supreme
Court rules, you will find that there
is a book which refers to the powers
conferred by the Supreme Court in
exercise of the powers vested in the
Supreme Court under Art. 145(1). It
is true that the Chief Justice of
Supreme Court constitutes a Division
Bench but the power to appoint a
Division Bench is derived by the
Supreme Court under Art. 145(1) of
our Constitution, What I am trying to
point out is this. These rules are
framed with the approval of the Presi-
dent and therefore with the approval
of the Government. 'Therefore, there
is sufficient power both in the Parlia-
ment and in Government to make suit-
able suggestions at this stage even.
There are arrears mow and, in order
to wipe out the arrears, I am of the
opinion that the best course would be
to appoint special benches namely,
courts to hear labour industrial dis-
putes, service matters to be presided

over by experienced judges who
have specialised in that branch of
knowledge.

At present, it is customary to some
extent and actually it so happens.
However, there is rotation. By rotation
every judge gets an opportunity to
hear petitions and cases in industrial
and other different matters. But the
sheer necessity at present requires
that some method has to be devised
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both in the Supreme Court and High
Courts. If specific benches are consti-
tuted which will continue to be pre-
sided over by experienced judges
familiar with the subject, it would
result in two  distinet advantages.
There would be quick disposals. Once
ihey become familiar with the subject,
there would be quick disposal of cases.
1 say this from my personal experience.
I know tnat every judge is supposed

to be and is capabie,—] believe that.

he is capable; he is experienced as he
has got good training and by industry,
he can come up and satisfactorily dis-
pose of any matter.. But naturally, this
process will occupy meore time. You
can entrust any kind of work and he
would certainly be not found wanting
in that. But you know that there are
a number of laws, I think there are
several hundred laws From my per-
sonal experience as a judge of the
Bombay High Court I say this. What
happens is that the judges who have
never dealt with say company matters
are called upon to decide such ques-

tions I think that is the position”

sometimes even in the Supreme Court.
The other day we passed a Bill—
Compames Amendment Bill. A deci-
sion of Supreme Court reported in AIR
1961 was reversed about ten years
1ater by another Bench of the Supreme
Court. I had appeared in the first

case and I may tell ynu from my ex-

perience that two of the learned judges
seemed to have little experience of
dealing with company law, and it was
rather a pathetic sight. But they were
very fair and they said they had not
much to do with the company law
and asked the counsel on both sides
to labour hard and assist the court.
So. Sir. some kind of specialisation
will help to speed up the work. The
second advantage would be that there
will be uniformity in decisions.

T.astly, I want to sav a word about
code of conduct. There is a great
need to save the time in arguments
and citing authorities. but in order to
evolve such a kind of conduct it is
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best that judges and also members of
the Bar should meet and evolve an
agreed fosmula—best not to legislate
on this maiter. For this purpose [
would request the hor’ble Minister to
make a suggestion 1o the authorities
concerned. I know efforis were made
in the past to call & meeting of the
judges of various High Courts wherein
they can take up such guestions. And
then later on the Chief Justice can
take up the matter with the respec-
tives State. Bar Associations and evolve
some agreed rules of conduct.

With these wordg I support the Bill

SHRI V. ARUNACHALAM (Tirune-
lveli): Mr. Deputy-Speaker, in support
of my amendment I would like to say
a few words. I welcome this Bill
which seeks to amend the Supreme
Court Act of 1956 so as to provide
that the maximum number of judges
shall be 17. In the beginning under
article 124 of our consfitution there
were seven judges including the Chief
Justice. Then the strength of the
Supreme Court judges was increased
to 10 in 1956. Again there was an
addition of three judges in 1960. After
1960 in spite of the mounting work of
litigation in the Supreme Court and
repeated demands from the bar asso-
ciations and public bodies and a scath-
ing attack by the Press, the previous
government was reductant to meet the
needs of the time. In 1960 the number
of institutions were 3240; it had
swelled to 8254 in 1976. 'The figures
of pending cases in Supreme Court
are no doubt enormous. The average
number of institutions per judge for
a year was 265 in 1960. This load of
work is not going to be reduced even
after the passing of this Bill It is
surprising that the average number of
institutions per judge per year wil
be nearly 480 after passing this Bill
Therefore, it is practically impossible
for any judge to dispose of such 2
large number of cases. We must
either increase the number of judges
or find out an alternative so as to
atfenuate the number of cases without
infringing the rights of the people-



357

Increasing the number of judges is
quite essential for speedy work of the
judiciary. At the same time we must
remember that there are some vacan-
cies caused due to retirement, transfer,
demise or promotions which are not
filled up by the authorities. I do not
know whether State Governments are
responsible or the Centre is responsible
but there is abnormal delay in filling
up such vacancies. This is a criminal
waste of money on the part of adminis-
tration of judiciary. In appointing the
judges as well as promoting them the
oractice followed by the previous gov-
ernment was always in the fire of con-
troversy. The party which was haran-
puing against the attitude of the Con-
gress government is said to have
brazenly retrogadeg the policy of the
previous government. Proclivity to-
wards advocates who were helpful at
the time of elections and patronage
to members of the Janata Party in the
bar have become the character of this
government. The recent selection of
judges is not helpful in removing
vestiges of doubts in the minds of the
people. The strength of the judges of
the Supreme Court is sought to be
increased neither for jostling of any
person nor for honouring any legal
luminary but to carry out justice with-
out delay. I am quite sure that this
House would agree with me that the
judiciary will play the role of the
sentinel on Qui-vive. Adeguate num-
ber of judges at all levels is indis-
pensible for accomplishing this task.
The slow motion justice, long distance
litigation, tardiness in disposals and
allowing speeches with superfluous and
cursory views and hearing the argu-
ments of pejorative and gibberish will
‘certainly weaken and wreck our legal
system. No doubt our judicial system
in well-founded on empirical aceuracy
and logical cogency. At the same time
there are some judges who have no
faith In our law and courts. Those
who have no faith in our law and
courts exploit every occasion by saying
‘that our legal system is schizophrenic
and expensive. They are advocating
committed judiciary. They try to per-

Supreme Court AGRAHAYANA 29, 1899 (SAKA) - (Number of 358

Judges) Amdt. Bill

At the same time we cannot fail to
get rid of the defects and difficulties
in our system. Still the lock of our
courts is unlocked only by the golden
key. The sophisticated methodology
of dispensing justice must be econo-
mical frugal and within the ambit of
the common man. Increase in the
number of judges is not a panacea
for all these grievances but at least it
will be helpful to expedite the clexr-
ance of arrears of cases. The judges
are super engineers of the legal sys-
tem. Their eminence, their excellency
and their efficiency is more important.
They must be paragons of our legal
system. It is often reported in the
Press and platforms that due to un-
attractive emoiuments and poor facili-
ties, the bench is unable to attract
eminent people in the bar. ’

With the permission of the chair, L
would like to refer to an authentic in-
formation.

“No good lawyer with any fair
practice at the Bar cares today to
come to the Bench. This has
seriously and adversely  affec-
ted the quality and the standard of
judges in India. The Bench no lon-
ger attracts the first class legal
brains in the country. It is doubt-
ful even if it attracts the second
class brain.”

If these are the words of a lay man
we can mock at them. Or, if these
are from your political opponent, even
then you can ignore the same with-
out sharing any responsibility. But
these are the words of Mr. Justice
P. B. Mukerji, the retired Judge of the
West Bengal High Court. The same
view has been expressed by our Ad-
ditional Solicitor-General, Mr. Soli J.
Sorabjee, in an article published in
the DNliustrated Weekly last week. He
has stated:

“On account of the thoroughly
unattractive conditiong of service of

fidy the people minst our mtem’ et the judiciary, able and leading mem-
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bers of the Bar are just not attrac-
ted to the Bench. The disastrous
consequence has been that the guality
and calibre of judges has declined.”

Since this is the state of affairs,
merely increasing the number of jud-
ges will not meet the reguirements
of judiciary. Therefore, steps must
be taken to absorb the towering do-
yens of the Bar. Otherwise, the
independence of judiciary and
eminence of its rule will be only in
letter and not in spirit.

i
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“His recommendations for filling
half the number of posts vacant for
the last four years had been turned
down by the then Law Minister.”
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“l charge him with being the
foremost in supporting and promot-
ing the policy of Mrs. Gandhi and
members of groups close to her, to
acquire complete and dictatorial
powers for herself over every agency
and institution of public life.”
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“He gave several instances to sub-
stantiate the charge that Mr. Gok-
hale acted to destroy the indepen-.
dence of the judiciary for demo-
ralizing it
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a1, wraae, ag fefa w—s=

| R ®Y  AEefesT T A



361 Supreme Court AGRAHAYANA 29, 1889 (SAKA)

i
El
4

@
H
3
3
a
T
93

EY

3
3
4 4

1%}
7344
H:

i

4

15

¥
13

:

T #T, +Eed fagw qd, @ &
fraw soe ame ar qag wafay

(Number of 362
Judges) Amdt. Bill

¥ g wfgd, wifs wd s
g & owi=t & S faagsre ¥
w1 gwa  Agufesr 97 faw v,
It IFX ¥ 3@ FIT we Ifaww
&7 gwar Wt fegr wgr gt zEwr
AT FY WE A FT Fwfga @,
g wafasr &A@ ww
g7 HIT St N IW A9 F gwT @,
WS I TS F Feq g & qI@ W
IET 7@ ¥ afwy § 1 a8 A W
t f& 3w Sgewe &Y fgfq ¥ wet
arrfesl #1 WEE #Y W FE F
I@ 41, aa? wifes wmfgsrd #v
g F@ F @@ A, gEF gre
FE ¥ grrfadfaal, s # aww
§ T qE@ed fead wE, IR
st fgong T faar | goitw &
¥ F99 GAT FET FI GIT T W7
#rf faarq gwer TWE F1 @
famdt 2 | & @ ang F1E AT FC
F QIHTT AT FFHTAAT GFT T FIAT
arear § 1 Afew § z9 wafama & o
¥ T MA@ FU AT ARATE
f& oot Wt ag7 ¥ o7 AW F @y
gl AAedT AW ®T A, WEA

AAEC AT 2, SEET AR FATET
agrar wifgw | ¥ ag wwar g fE
FAAT §ETT A q9q frurer =
argarfast #1 @1 &6 gE whaser
TN IER! W AT @A g, AE
Wt § ¥ saor fF wor A @,
g 3g wfaser & w12 97 F@E @,
Ia% wfy swwar & fawara dar s@r
2 | wifs foedl awEFT A qIH
qeT AW, AT A 99 w@TE, wt



363 Supreme Court

[t g wwor feard]
IAY UF qTE AW B AT H AqaeE
& wfy smegqr wrq &Y &, @@ I
araarfasr & wfg o AT ST mrewr
gary FT f A—gH TW  Hrem
&1 f657 ¥ qrow w7 &) =TEATEET
1 fHow @Y ¥ faw

TELOEET
gl
%agﬁaﬁii&
TYCEEED
13235:74
;g 173

313
) ﬂa%
i‘%:x

1=

:

THs |19 a7 wra ¥ g W FgAv

Ay § 9 fogar = gar wifew
a7, IFA I a8 TEY W 1 WA

DECEMBER 20, 1977

(Number of
Judges) Amdt, Bill

WT2% ¥ oF el aar & W uw
aferda mmm & wwR mw) &
e ¥ Amfew sfewed wR
atfes sfesd F fow & e
gfesrm w5 wrawaEar §

39wl & q17 ¥ zg faw v
a7 fad & gwda sTg o guhT
war # & gg fow wdgwfa ¥
qrfas faar smogam

SHRI JAGANNATH RAO (Berham-
pur): Mr. Deputy-Speaker, I rise to
support this one-clause Bill, whick
seeks to increase the number of Judges
to the Supreme Court. 'The main re.
ason for bringing forward this Bill
appears to be the huge arrears of
cases pending in the Supreme Court.
It looks as if an increase in the num-
ber of Judges would diminish the large
accumulation of arrears. That is not
s0. We are not going to divide the
number of arrears by the number of
Judges and say that the problem
would be solved. This solution will
solve only a fringe of the problem.

We have to go into the question as
to what gives rise to the large ac-
cumulation of arrears. The working
of the whole judicial administration
and judicial system should be review-
ed and revised so that the number of
cases pending in the different High
Courts and the Supreme Court could
be reduced.

While increasing the number of Jud-
ges, we should see what are the re-
asons for the large accumulation. Ac-

- cording to me, one reason is that the

disposal is not keeping pace with
the institution. People have become
politically conscious. They are aware
of the writ jurisdiction of the High
Court and the Supreme Court. So,
they approach these courts for the re-
medial measures, for their grievances.
Of course, it is a good sign that
people have become politically con-
scious.
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Another reason for the heavy arrears
is that every judge wouid be giving
his own judgment. To guote one in-
stance, in the Kesavananda Bharati
case, 13 Judges sat on that Bench and
each of them wrote a separate judg-
" ment. Each judgment contains not
less than 100 pages. One judge comes
to some conclusion, the other judge
comes to the same conclusion for diff-
erent reasons. They do not agree
with the reasons given by the other
judges. The result is that we do not
know what are the valid reasons to
come to that conclusion. Confusion is
created in the minds of the lawyers
who would like to look into this judg-
ment as to which are the valid reasons
in respect of a particular conclusion.
[herefore, why could we not follow the
practice of the Privy Council, there
used te be only one judgment being
delivered. The other judges need not
even sign. If there is a minority or
dissenting judgment. let the leading
judge there give his opinion. Seo, at
the most, there should be only two
judgments, the majority view and the
minority view. The rules of the Sup-
reme Court will have to be revised,
if necessary. :

Then I would say that specialists in
certain lines have to be chosen to the
Bench. Take, for instance, income-
tax law. It is not as if every judge
knows the income-tax law. Some of
the judges do not know even how to
file their own tax returns, because it
has become so complicated, and it is
difficult even to understand the incorme-
tax law. It is difficult to understand
income-tax law. You should have
Judges also who are trained in labour
laws and company law. You should
see how many income-tax, company
law and labour matters are pending.
If experts are available, you should
appoint them and direct that these
cases should go to them,

When this Bill becomes law, why
not appoint retired Judges of the Sup-
reme Court as ad hoc Judges, as they
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have vast experience of the function
ing of the Supreme Court, so that the
arrears are wiped out? Meanwhile
you can devise ways and means of
improving the judicial administration
for the future.

While you are now increasing the
guantity, that is the number of Judges,
what about the quality? I do not mean
any disrespect to the Judges of the
Supreme Court or the High Courts, but
it is common knowledge that the quality
has gone down from the days of the
Federal Court. One reason may be
that eminent persons in the legal pro-
fession are not attracted by the terms
and conditions of service of the Judges.
If that be a reason, you should look
into that aspect also, Another reason
may be that the retirement benefits,
the age of retirement etc., are not ade-
quate. After all, everybody is a human
being and would like to have the best
As a lawyer, he is able to mint money
but once he becomes a Judge, he is
completely cut off. These are matters
which cannot be looked inte in isola-
tion. So, you should have an integ-
rated and over-all look so that the
judicial system functions and delays
ir. the administrafion of justice are
eliminated because now even a writ
petition takes so much time for dis-
posal.

The present mode of recruitment is
perhaps one of the reasons why you
are not getting the best talent Ac-
cording to article 124(2), the Presi-
dent may consult some Judges of the
Supreme Court and High Court. Na-
turally there may be cases where the
Chief Justice of a High Court would
himself like to go to the Supreme
Court. If you ask him his opinion
about the other Judges, naturally you
will not get his objective opinion.

Then, the supersession of Judges is
also not a good thing. You must have
correct principle both for the appoint-
ment of Judges and their promotion.
You have to maintain the indepen-
dence of the judiciary. Do not think
of having committed Judges or for-
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ward-looking Judges. Every Judge,
before entering on his office, has to
take an oath of allegiance to the Con-
stitution, that he will uphold the Con-
stitution and the laws. He must agree
with the philosophy of the Constitu-
tion and not import his own philo-
sophy into his judgments. Nowadays
the judgments may be very good, may
be masterpieces of English diction.
If you go through some of the judg-
ments, we can compare them with
nineteenth century English prose. They
can serve as good textbooks for litera-
ture students in colleges and universi-
ties, but with due respect to the Jud-
ges 1 would prefer to look at the judg-
ments delivered ten or twenty years
ago. They are more cogent, more
simple and brief, and we can call out
the principle on which the decision is
based. Now we find every Judge speaks
of his own philosophy of dharma,
karma and so on. This is the trouble
which we are faced with. The fre-
quent reversal of its own judgments by
the Supreme Court is so often that
now-a-days it is not possible to know
what the correct law is.

Having said that, I would request
the Government to see that the in-
dependence of judiciary is not eroded.
I would also request the Government
not to appoint retired judges to the
commissions or to some other alterna-
tive jobs. I know of a Supreme Court
judge who after retirement more than
10 or 12 years ago is still serving on
some commissions. How can  you
have independence of judiciary if they
have got a hope of getting some post
or some job after retirement? You
cannot uphold the independence of
judiciary.

These are matters which the Govern-
ment have to look into carefully so
that they can review the functioning
and the working of the entire judicial
system in our country.

There may be another reason as to
why the best talent is not forthcom-
ing because where a judge gives a
judgment against the Government, he
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is being victimised, be is being trans-
ferred to another place. In all cases,
the Government cannot hope to win.
The client may win. But if the Gov-
ernment takes into head to victimise
a judge by transferring him from the
present High Court to another High
Court, to a far off place, because he
has delivered a judgment against the
Government, this will not go well in
favour of the judicial system that we
have.

The law Minister said the other day
in reply to a question that with regard
to the procedure of appointment of
judges, the Law Commission has been
requested to go into the mode of ap-
pointment of judges and to suggest a
suitable procedure and methodology.
‘The present practice of consulting the
sitting judges of the Supreme Court
and the High Courts according to arti-
cle 124(2) may not be the correct pro-
cedure. The qualified persons who
deserve to be on the Bench of the
Supreme Court may not find a place
because they will not get the required
recommendation from the concerned
Chief Justice. Who may himself be
an aspirernt.

These are the matters which should
be looked into by the Government in
an integrated way to see that we get
the best talent who can give justice.
When I say, “give justice”, when I
say that, I mean, justice on which-
ever side it lies, not necessarily with
the Government. Now, 90 per cent of
litigation is between the citizen and
the State. We have given certain free-
doms to the people, the fundamental
rights to the people. But the free-
doms of the citizen are being curtail-
ed. Therefore, necessarily, the citi-
zen has to go to the court for justice.
Who protects the freedcm of the citi-
zen, if not the courts? The entire
judicial system has to be so geared up
that justice is imparted impartially
and also quickly. It should be less
expensive too.

With these words, 1 support the
Bill.
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“Attempts were made by some
learned Counsel to paint very
gloomy pictures of possible con-
seguences if this Court held that no
relief was open to petitioners against
deprivation of their personal free-
doms by executive officers in an
emergency of indefinite duration,
when a number of cases of serious
misuse of their powers by the detain-
ing officers were said to be in evi-
dence. I do not think that it is
either responsible advocacy or the
performance of any patriotic or pub-
lic duty to suggest that powers of
preventive detention are being misu-
sed in the current emergency when
our attention could not be drawn to
the allegations in a single case even
by way of illustration of the alleged
misuse instead of drawing upon one’s
own imagination to conjure up phan-
toms. In fact, I asked some learned
counsel to indicate the alleged facts
of any particular case before us to
enable us to appreciate how the po-
wer of preventive detention had been
misused........ "

“It seeme to me that courts can
safely act on the presumption that
powers of preventive detention are
not being abused. The theory that
preventive detention serves a psy-
chetherapeutic purpose mray not be
correct. But, the Constitutional
duty of every Government faced
with threats of widespread disorder
and chaos to meet it with appro-
priate steps cannot be denied. And,
if one can refer to a matter of
common knowledge, appearing from
newspaper reports, a number of
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detenus arrested last year have al-
ready been released. This shows
that the whole situation is periodi-
cally reviewed. Furthermere, we
understand that the care and con-
cern bestowed by the State authori-
ties upon the welfare of detenus
who are well housed, well fed and
well treated, is almost maternal.
Even parents have to take appro-
priate preventive action against
those children who may threaten to
burn down thie house they live in.”
who is this Judge? I do not want to
name him,

OF T JA AR N AE T, 4@
e 8

[

. I am sure that the current
Emergency, justified not only by
the rapid improvements due to it
in the seriously dislocated national
economy and discipline but also by
the grave dangers of tomorrow, ap-
parent to those who have the eyes
to see them, averted by it, could
not possibly provide the occasion
for the discharge of such obliga-
tions towards the nation or the
exericse of such powers, if any, in
the courts set up by the Constitu-
tion".

AN qw wgg aq dAfEw g &
SUTET EHTAE JAvArEar | AfEeA
¥ gy =g g fF owr T wnw
forget o= Wt mz &7 w3
W WEAd TEX F d3 #W
a0 Far 7 Sear feae o @Y @
I fFaT ST @y ¢, ®E fpaw e
@ R, SE A WA F T
gt FUN? T A wEEd ST A
forw Yegifaes =6 &, T AT FAF 2 |
W T F A FLo §, ITHT WY,
T FT THFT FIo g | A7 Fg Fhewe
ift ww & amy feegwan afFw w0
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q STAT Y WTEATHT F7 Fw T A ?
¥ FgAr 77 & e gfea st T -
e arft, ¥fFw Iw ars v =
AXGT TAA FTFE 6 T T A
FE AR AN AT @ 1T Aw
¥ e FEifdar smow - wifE
IR TAGAT faw g & 7 AR
AW ZAT | ATCF AEAT (W W
fog Ywrgsn, wwwrSEF 1 faar
FT qRE AT FEaAT 0 TET |
oq A FE AW A I 1 K
T daw v Og fefmw 7 PR
e #r4 a1 7g7 a7 f5 ag e @
T OF,  WT F R ARG
T 2 AT Y F—

I am supposed to be in jail under
MISA. sSuppose they put me in a
room in the jail where there gre four
cobras in the four corners and I
appear before your lordship, will you
intervene in it or not?

He says: No, we do not intervene.

fRfamysy Faw@o
a<e @ & foa femr s s g ot
T fanr s s Fawd o ww@r
§ T Ewa & far @t sy
a ww w FG ! Fga oo fE
g AT I FE wEE T g 0
v o fedww , g s
#edr, damerdr fedwm, = & fag
ST o F #1§ owg Ae o 1w
g g fe @E@ew g Afagw s
TE TS ERAT | TF WY T WM
g ot ¥ feAT §, ¥ A =9 @@
grar g, & ¥ awm I W
T fz = oo e &= 0 g i@
R SEFATTER FIE T T TR
gré FR ¥ wr A & w2 - fe,
affr IR g AT A v 1 9™
o ¥ & ¥ fer At
7 e W § fe @A wm
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15.32 hrs,

PAPERS LAID ON THE TABLE—
Contd.

MR. DEPUTY-SPEAKER: Mr.
Bahuguna wantg to intervene,

THE MINISTER FOR PETRO-
LEUM AND CHEMICALS AND FER-
TILISERS (SHRI H. N. BAHU-
GUNA): I must express my sincere
regrets for not being here when I was
called to lay the papers. I was under
‘the impression that the papers would
be laid after the Bill was processed.
Meanwhile some changes took place.
Therefore, I must beg your parden
for pot being present here when my
mname was called.

SHRI SOMNATH CHATTERJEE
{(Jadavpur); You are excused.
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Or INDUSTRY (DEVELOPMENT) AMEND-
MENT RULES, 1977, ANNUAL REPORT
AND REVIEW OF QIL INDUSTRY DEVELOP-
MENT BOARD, NEw DELHI WITH AUDITED
ACCOUNTS FOR 1976-77.

SHRI H. N. BAHUGUNA: I beg
to lay on the Table—

(1) A copy of the Qil Indusiry
(Development) Amendment Rules,
1977 (Hindi and English versions)
published in Notification No. G.S.R.
742(E) in Gazette of India dated the
13th December, 1977, under sub-
section (3) of section 31 of the Oil
Industry (Development) Act, 1974
[Placed in Library. See No. LT-
1408/77].

(2) (i) A copy of the Annual Re-
port together with the Audited
Accounts (Hindi and English ver-
sions) of the Oil Industry Develop-
ment Board, New Delhi, for the
Year 1976-77, under sub-section (4)
of section 20 of the Oil Industry
Development Act, 1974 read with
rule 29 (2) (e) of the Oil Industry
Development Rules, 1975.

(ii) A copy of the Review (Hindi
and English versions) by the Go-
vernment on the above Report.
[Placed in Library. See No, LT-
1409/717]. !

Annual Report and Review of Oil and
Natural Gas Commission for 1976-77,
Reviews and Annual Reports of Hin-
dustan. Organic Chemicals Ltd., Rasa-
yani, Indian Oil Corporation Ltd.
Bombay, and Engineers India Ltd,
New Delhi for 1976-77 with Audit
Reports. >

SHRI H. N. BAHUGUNA: On be-
half of Shri Janeshwar Mishra, I beg
to lay on the Table:

(1) (i) A copy of the Annual
Report together with the Audited
Accounts (Hindi and English ver-
sions of the Oil and Natural Gas
Commission for the year 1976-77
and of its subsidiary company
Hydrocarbons India Limited, New
Delhj for the year 1976, under sub-



