Seizute of Om- AGRAWIAY ANA 28, 1389 (SAKA)  Suprema Court
ST et fiom' President etc. of J. & K, !

Synthetic Ltd. (HAH Dis.)

43
i
i3
j
e
i

74433
- w,ﬁﬂ’ﬂ’
1323
|
wig

a0 & 3w % A ool gy ¥ o
TR WY R w1 faEeE
X N 9 W FE FOARW

;‘rwfrm Yoy gz Wt ow aw
]

8
(Number of Judges) Amdt. Bil

Ry wEW ;. IR Fg fear
g 5 oo ¥ W q@d A7 F I%
o

st ®ftw woaw ;- F AL

s FX om MR @Ew F}oghaa
FT @M

18.31 hrs:

SUPREME COURT (NUMBER OF
JUDGES; AMENDMENT BILL—
contd,

MR. CHAIRMAN: Now we take up
the Supremg Court (Number of
Judges) Amendment Bill
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" “The question of eppointment of
persons as judges of High Courts and
Supreme Court was considered by
the Law Commission in their 14tk
report. Regarding Supreme Court
appointment, the Commission recom-
mended that a judge of the Supreme
Court should Eave a tenure of at
least 10 years. The Government
in 1960 accepted the recommenda-
tion subject to the change that save
in exceptional cases, the minimum
shoulq be ordinarily five years.”
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MR. CHAIRMAN: Mr. Laxmi

Narain Nayak, do you press your
amendment?

SHRI LAXMI NARAYAN NAYAK:
1 withdraw it, Madam.

MR, CHAIRMAN: Does the hon.
Member have the leave of the House
to withdraw his amendment?

HON. MEMBERS: Yes.

Amendment No. 1 was, by leave,
withdrawn.
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&t TqATT feg areE : ¥ gs-
forar & 5 o= 9ot v wrday dfaam
oy faw o9, @1 ag ww Frhm-
Efaa faw w7, ot @ e Wiy o
il |

MR. CHAIRMAN: Please tell me
whether you want to withdraw your
amendment or not?

i ®umTa fag ataw : & S9 F@r
g

MR. CHATRMAN: All right. I will
put amendment No. 4 to the vote of
the House,

Amendment No. 4 was put and nega-
tived.

MR. CHAIRMAN: Does Shri Tyagi

want to press his amendment No, 37

off W WwTE vt : § qroq AT
g :
MR. CHAIRMAN: Has the hon.

Member the Teave of the House to.
withdraw his amendment.

SOME HON. MEMBERS: Yes.

Amendment No. 5 was, by leave,
withdrawn,

MR CHAIRMAN: I will now put
amendment No. 8 by Shri Vinayak
Prasad Yadav to the vote of the
House.

Amendment No. 8 was put and
negatived.

MR. CHAIRMAN: The question is:!

“That clause 2 stand part of the
Bill”

The motion was adopted.
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Clause 2 was added to the Bill.

Clause 1, the Enacting. Formula and

the Title were agdded to the Bill.

SHRI SHANTI BHUSHAN: I beg

to move-: _
“That the Bill be passed”
MR. CHAIRMAN: Motion moved:
“That the Bill be passed”

o IS Tag (wrrege) ;&
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‘ Court, in the ex~
ﬂcEerS 1:gs:\c’;?:.:l'e'isdit:l;in:uu. 2nay pass
such decree or make such order as
is necessary for doing complete
justice in any case Or matter pend-
ing before it.”
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justice. in the™Thterests of the stronger.
i &7 fafg @@ &t &
fagza fear ar & d=ar 21 =@rd
1 a1fE w1 Y geq faan § e dm
ant § @I A qFIH WA FT A
HE WM FL S A A1.gH 43 @A WK
o= 761 & 1% fee oo gveq Taa 1
ST | gafee v geTan fea e
AT AqYA HFT FT [T FLqF |

PROF. P. G. MAVALANKAR
(Gendhinsgar): 1 support this Bill
.and I welcomé its provisiens,

It is being argued that the number
«of Jud@és could have been slightly
jncreased, but as the hon. Law Minister
just now sald—I agree with him—it
is only an enabling provision, I do
not think he wants that all these
“extra Judges be appointed straight-
away. If the number of Judges becomes
too large, fhien tRe Beénch will be
somewhat uifwieMy. I think it is in
the interests of justice wlso that the
‘Suprerne Court has a cerfain sense of
compactness. Its working becomes
possible only if the number is not too
large or too small.

I feel that the amenities angd facili-
‘ties to the Judges at the Supreme
‘Court, High Tourt and even district
level, should be Jooked into and they
must be give more amenities. After
all, the iffdépendénce of the Judiciary
is partly and significarffly dependent
on the kind of facilities, amenities and
-comforts that the Judges are entitled
‘to have,

Please remember that the number
is to be added on the basis-of quality.
‘1 am glad that the hon. Minister at the

DECEMBER 20; 1977

(Nuriber of 47
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second reading gave us this assurance
that he wii)- see to it that the Judges
are. appointéd. not ¢gn flie basis of
caste, language or religion but on sheef
compet®nce. T am with him when he
says—the Whote House wants it that
way—that more and more scheduled
castes, scheduled’ tribes and backward
classes persons through education,
training and equipment should become
Judges. None- will' be happier than
ourselves.

We do not want it to be the privilege
of the so-called higher castes, but
these appointments should not be made
on' the basis of caste or class but oniy
on the basis of competence.

The hon. Minister himself says that
the number of institutions has been
gallopping. In 1960 it was 3,241 and
in 1976 it became 8,254. Pendency
has gone up from 2,319 in 1960 to
14,109 in 1876. He himself js saying
that the arrears are increasing con-
stantly.

I want to stress at this stage the
citizen’s angle. We talk in terms of
the Judges and the advocates, but
who is there to talk about the citizen’s
paint of view? Only the citizens' re-
presentatives in this august House can
talk about the interests of the litigants,
They have no spokesman because they
cannot go tp the court, but at least
they can come to this House through
their chosen representatives. That is
why I am taking this opportunity to
emphasize this point that the citizens
are felling continuously more and more
harassed and helpless. Ultimately, if
the administration of justice means,
it is Tor the benefit of the people, then
this' aspect of the matter has to be
emphasized that the Jawyers and
judges will function in such a way
that the administration of justice is
promoted.

Here, T would like to make two
poimts. The hon. judges—I would not
like to speak about individual judges—
universally all of them wre working
very hard. But we are carrying a
feeling that the hon. judges parti-
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cularly in the High Court, some of
them, and also in the lower courts,
with exceptions of course, if I may
say so, have also to change their moods
and habits and decide judiciously and
also fajrly quickly. May I point out
in this regard omne thing? There is
need for home work and hard work
for the judges, The home work and
the hard work on the part of judges
is as important and as essential as it
is for Member of Parliament, Ministers,
Government  servants, professors,
teachers and anybody else. We carry
a feeling, the people at large carry a
feeling, that the judges particularly
in the High Courts and the lower
courts do not give ample time and
attention to home work and hard
work for the kind of justice which
they have to give after hearing ihe
cases. The Supreme Court Judges
burn th&ir midnight oil. I would
like the hoh. Minister to contradict
if he can, whether it is true of High
Court judges. It is not true. There-
fore, my point is that hard work and
home work dre impertant and essential
for them. That also must be looked
into. ’

A word or two about the amenities
provided particuarly at the district
and the lower Tével There are areas
in Gujarat, in Saurashtra, in Orissa,
in Tamil Nadu ang in Kerala, where
judges do not, have even ordinary
facilities like, toilet, and there  are
.capes where magistrates go home to
answer the call of nature and come
back to work. This kind of a thing
is npot very salisfactory. The hon.
Minister must go into this aspect also.
I am taking this opportunity to point
out that magistrates and lower level
judges are TUmndergoing some of these
difficulties.

Lastly, as I was saying in the
beginning, the litigants' interest, the
litigants’ point of view and their
anxiety for speedy and inexpensive
justice must bé looked into. The hon.
Prime Minister, Shri Morarji Desai,
and the Law Minister have of late
been talking about speedy justice and
less expensive justice. I want to go
on record to say thmt the appointment

(Number of 474
Judges) Amtdt. Bill

of judges must bé made in a manner
which may lead to lesg corruption.
Therefore, any provision that you may
make to see that judges are appointed
in a way that will bring in an atmos-
phere of cleanliness, efficiency and
incorruptibility, I am all for it and by
all means, you do it. But the overail
consideration should be that the admi-
nistration of justice is the responsi-
bility of the Minister of Law. He is

not merely the Minister of Law. He

is also the Minister of Justice. He

is accountable top us in Parliament to

tell us whether the people of India

are getting justice or not. Therefore,

he must also take an account from the

judiciary. He cannot take on account

from the judiciary being in the Gov-

ernment. He can take an account

from the judiciary by telling them

politely that he has to give a report

to Parllament about what they are

doing. The Chief Justice of the High.

Court can téll his colleagues to work

hard. He can tell them, “Don't come

at 12 O’ Clock. Come at 11 O’ Clock.

Don't go edfly; don't give constank

adjournments, adjournment after

adjournment of the cases” The

advocates want adjournments. They

appear for five minutes and ask for an

adjournment of the case. They charge

a fee for that. The people go on pay-

ing fees. It goes on for years, No

solution to the problem.

I want to emphasize that the inde-
pendence of judiciary does not mean
thrat judiciary should be irresponsible
and unaccountable., The judiciary i®
responsible and accountable to Parli®-
ment and, in This way, it 15 account-
able to the community at large. Ag I
said, the Minisfer of Law is also the
Minister & Justice, Justice must be
properly carried out. We want our
judges not to be touched unless, of
course, there is a gross misconducts on
their part. The Parliament has got
the power under the Constitution to
remove a judge. We hope, that will
not happen. But because they are not
to be touched, that does not mean
that they have no account to give to
Parliament ang to the people. That
must not igke place. That is all I
have to say.



475 Supreme Court

=t Trorat arter qRA (o) ¢
AAAG AT AZEET, FeAAH FAT-
T F A wr FEar Fqfg Fa F AN
Ta=t 7ar mar & 9T IgH o wqars fag
JrET A AN FAET @ E IHE
FagT v Ffagamrgm g

wi 7g Ty § ¥ wwrw @ 2 e
FAFRAA AR 3T A w5
§ S araEt =1 wfasre g e s
=1fe | sawasar @ v § v am
FEAT R FE F uFeqan wqrfea £ )
= w7479 fag arzg ¥ s g e
2 ag dfagr § ot Avqes Fregg F A
I BT F FAAT § Wi AT WU
F fantarsl @ wra=1 @ & sgw1 Q@
FAT & | T q% AT F1 g & o
FEITHT A GlAETT T4 F7 FF 1T FY
wifas < faar & 5 afe § fergem
w1 Mfad /T qifsa aaror @ A &
7 A & 1 3947 77 wigew T X
Za wrfadl & iy &1 Ay faamar amar
2 WA 2 F T A 57 fawarw R
9% § X AT & AR g fawarw 3w
ATHTL Y Z&AT & g1 AT & | T qF
wiges 93T 9% fgrgem & mifer 7k
qifeq ST Fr AT TE FTAX A9
aw fafeva &7 & 79 30 § =g faay
AT g
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& OF T THALS A @
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Fré F1E AR g w1 § Wk e
F gt winger =1 v gfew § Ammai
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TTo FEATHLH FUAT FT WL I ATLAT
gfoe & arig sat ot & fqdea s
e =Y wyama fag avea #1  Fifqwry
HUGT & IART T TEIRTT &N

SHRI SHANTI BHUSHAN: Hon,
Member, Dr. Ramji Singh, has drawn
attention to The need for having many
more judges. I woul® Iike to say this
for the consideration of the hon. Mem-
bers: shoulq it be that the High
Courts are not in a position to do
justice in  individual cases mnd that
every case must go to the Supreme
Court and only then justice would be
done? 1If one has that impression,
then I would like to say with the
utmost humility that that jmpression
would be wrong because even the
High Courts are véry Tigh courts,
very high in the hierarchy of courts.
It is the High Court which is supposed
to dispose of matters in individual
cases, which is supposeq to render
justice in individual cases. That is
not the funection of the Supreme
Court. If we expect the
Supreme Court to do justice in in-
dividual cagés, then we will really be
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convertifg the Supreme Court into all
the High Courts put together because
each case, after going to the High
Court, would have to go to the Suprem
Court also in order to be decided,
whether the judgment was right or
should have been different. In that
case, the Supreme Court would have
to be as large as all the High Courts
put together; its level would come
down to the same level as that of
High Courts, with the result that we
will have to choose whether the High
Courts should be there or the Supreme
Court should be there. There would
'be hardly any point in having two
courts of equal size with the same
calibre in judges. If there is to be
a court, then evidently the position
should be that that Court musf deal
with a restricted category of cases.
That is how it will be enabled to main-
tain its higher capacity, status, and
so on. That is why; this hierarchy
has been so formulated: the cases
which can be disposed of simply are
disposed of at the lower level; cases
which involve more complicaed ques-
tions go up to a higher level; cases
which involve giving a direction to the
development of law or which require
unifying the law in the country,
namely, resolving dny difference of
opinion which may be there in the
High Courts of different States, have
to go to the Supreme Court. In fact,
that is a matter which is now engaging
the attention of the Supreme Court
as to whether the policy which has
been adopted by the Supreme Court
in the past in granting leave under
article 136 very liberally, in trying to
have the role of doing justice in every
individual case, has really served the
purpose for which the Supreme Court
has been created. Or, is it not that
the present situation which is there,
namely, that the Supreme Court is
locked up with so many pending cases
and cases cannot be disposed of
even in five or six years,
can be attributed to a very liberal
approach in granting leave under Arti-
cle 136, because sometimes a person
in trying to de good for a large num-
ber of people- incapacitates himself
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from doing good to anybory? For ex-
ample take the case of the United State
Supreme Court. There, even increas-
ing the number of Judges would not do
any good, because all the judges have
to sit in one bench. The number of
judges there is eleven; even if vyou
make it thirty-one, they would be hear-
ing the same number of cases,
because they have all to sit together,
not in different benches. And, there
fore, if thev had also been thinking
of liberally correcting every kind of
error in the decisions of every court.
then they would have also failed in
serving the purpose for which they
have been created. Now. a thinking is
gaining ground and I am happy to
say that the Supreme Court is apply-
ing its mind to these problems and
taking stock of these problems to see
as to what should be the role of the
Supreme Court, so that it can con-
tinuously perform that role with some
kind of a self-imposed limitation. I
do not say that it is for anybody else
to do, it is for them to consider ag to
what should be its policy and where
it should limit its own jurisdiction. 1
am very happy that these matters are
being increasingiy thought by the
people who should think about them.

Prof. Mavalankar has drawn the at-
tention of the Hon. Members of the
House to very important questions.
He mentioned about the amenities for
the judges. I would like to state for
the information of the hon. Members
that last year, a lot has been done
in regard to the amenities; for instance,
apart from salary Rs. 3500/- for the
High Court Judge and Rs. 4000/-for
the Chief Justice. a provision was
made for a free-furnished residence
for them: a conveyance allowance of
Rs. 300/- was given and an increase
to the extent of 40 per cent was pro-
vided for in their pension. These
things have been done, but nobody
can say that even now the conditions
are as one would like them to be.

All said and done, India is after all
a poor country. Those who accept
judgeship do so on account of -a pas-
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sion to do national service, to do their
duty. " We have very eminent judges:
if they had decided to continue in the
bar, they would have been minting
money iike anything, but it is their
passion that made them to accept the
judgeship. After all, one must realise
and I am happy to say that people
with intellectual pursuit, know the
limitations of money, they know that
money is not a very attractive thing.
They know the limitation of what
they can do with the money. As 1
had once the occasion to say, the jud-
ges in our country live in the hearts
of our people, because the people have
respect for them: they live in the
minds of men, because our people have
admiration for their intellectual pur-
suits. These are the incentives for
these judges. A little increase in the
amenities etc. is not the real thing for
them. Even if you increase the ameni.
ties, salaries etc. if they are really
money-minded, they would not be tem-
pted to these offices and accept the
judgeship. Anybody who comes to
the judiciary really comes for a life
of sacrifice, a life of service. It is
fese noble ambitions which make
these people to accept the judgeship.
We are very happy that there are a
large number of people in this country
who with tais noble ambitisn accept
the judgeship and keep on discharg-
ing their duties in a very appreciable
mAanner,

The hon. Member has also drawn
attention to the fact, and bas said
very correctly that so far as the
Supreme Court judges are concermed,
there has been a long standing uni-
form tradition of hard work, burning
mid-night oil and doing hard work in
a very big way. Not a single person
can say that any Supreme Court judge
lives a life of peace. They live a very
had life, uniformly each and very one
of then. Prof Mavalankar said and
with great humility I would like to
agree with him that the same cannot
perhaps be said uniformly about each
and every Judge at the lower level in-
cluding the High Court level. We are
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very happy and I am very happy
to say that ewen in the High )
there is a considerable number of
Judges who are very hard working ang
who burn midnight oil and they de
as hard work as any Judge of the
Supreme Couri. But, at the same
time, there are other Judges also—after
all the number of Judges in India is
more than 300—and the same thing
cannot be uniformly said about ail
the Judges. I hope that in this new
atmosphere which is being created in
the country, in this new regard amd
new respect for the independence of
the judiciary, in the new regard which-
the people of india have acquired for
the judiciary, the judiciary would also
be responsive as Prof Mavalankar has
said and each and every Judge would
consider that he owes it to the people
of India who held them in such high
regard thet they must do their very
best so fer as discharge of their duties
towards the people of India is con-
cerned. I hope not a single Judge in
the country would be found wanting
in giving his utmost, in making it a
life of dedication, in deing his utmost
to the cause of justice which is the
most sacred duty that ome can think of
and which is much mére beyond that 1
any person can reéklly give to a people.

Then Prof Mavalankar said that if
the judiciary is te be independent and
if the administration of justice has to
be independent as in a democracy it
must be, namely that each individual

,Judge must only consult his own con-

science and the laws of the land in
order to decide an individual case and
he should not brook any kind of in-
terference, direct or indirect and from
any quarter or direction so far as the
decision of the individual case is
concerned. That goes so far as the
independence of the judiciary is con-
cerned to which this country is now
so fully committed that this principle
of independence of judiciary can
never be destroyed. At the same
time, I would like to say that Prof
Mavalankar has very rightly point:ed
out ihat while the judiciary is in-
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dependent, it does not mean that it is
not responsible. Obviously, every in-
stitution which has been created by
the people for the people for doing
service to the people, cannot be reaily
regarded constitutionally as an irres-
ponsible institution. It is really ac-
countable to the people in the ultimate
analysis. The manner in which ad-
ministration of justice is carried on,
namely, as to whether it has
really served the purpose for which
the institution has been created,
whether the laws of procedure, other
laws and practics which are enforced
in the courts of law are adequate and
sufficictit and proper to provide that
there shall be quick justice and at
the same. undiluted justice and that
justice would neither be diluted nor
hurried— a synthesis has to be found
between both these requirements in
that sense for administration of jus-
tice also— in regard to all these mat-
ters there is the ultimate accountabi-
lity to the people and as he has very
rightly said that that is why there is
a functionary in the government who
is krown not merely as the Minister
of Law but he is also known as Minis-
ter of Justice, In fact, recently in
the Commonwealth Law Ministers'
Conference, this aspect was highlight-
ed and in the final communique which
was adopted in the conference, one
paragraph said—because sometimes
some people tend to think that
even if normally a government be-
comes accountable to the Parliament
and through the Parliament to the
people of India even in regard to the
adminjstration of justice, as if this
is violative of the concept of the in-
dependence of the judiciary, it was
made clear by a speical paragraph in
that communique that it is not so
because even in the administration of
justice in a general way and not in
regard to any individual case, ulti-
mately, the government cannot for-
feit, cannot abdicate its reponsibility
to the Parliament and through the
Parliament to the people of India....

PROF P. 5. MAVALANKAR: That

-is right.
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SHRI SHANTI BHUSHAN: With the
result how administration of justice
is carried on, whether the manner in
which administration of justice is
carried on is giving the fuliest satis-
faction to the people of India is a mat-
ter on which the government is ac-
countable to the Parliament and
through the Parliament to the people
of India and that is why in a sense
the judiciary of the country is also
responsible to the people of India.
They have to have due regard as to
what are the requirements of justice,
how they have to function, how they
have to work and so on, so that the
purpose for which this Institution has
been created would really serve the
purpose for which it was meant,

PROF P. G. MAVALANKAR: I
would like the hon. Minister to say
somthing about the inadequacy  of
certain basic amenities, at the lower
level, no toilets etc.

SHRI SHANTI BHUSHAN: So far
as lower level is cohcerned and basic
amenities are concerned, we know
that our lower judiciary, even lower
than the High courts, namely, Magis-
trates, Munsiffs and so on, have to
work under very arduous conditions.
Increasingly now the importance of
this matter is being felt. A lot is being
done in various States. In the Plan-
ning Commission and other bodies, in-
creasingly, the importance of adminis-
tration of justice is coming to be re-
alised. Because, it ig only the proper
administration of justice which affects
every other fleld of governmental acti-
vity. In other words, no fleld of gov-
ernmental activity is untouched by the
administration of justice.

Proper, quick, speedy and fair ad-
ministration of justice can facilitate
the enforrement of so many other sec-
tions apart from giving general satis-
faction to the people of India, apart
from strengthening the rule of iaw
which is necessary in democracy. Al
these are now being increasingly re-
alised. And of course, within the
financial constraints, which a poor
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country like India would have, in-
creasing attemtion must be paid and
emphasis must be laid towards
ameliorating conditions ete. I have
no doubht that in the present climate
which has been created, all this will
be done to the extent possible.

One last point about the reservation
for Scheduled Caste people.

I would like to make the position
clear that we would be happy—nobody
would be happier than me—if we find
more and more members of the
Scheduled Castes and the Backward
Classes not only in the highest judi-
ciary of our country, but in every
highest position- in the country. In
fact that day would be a very happy
day indeed because for centuries and
centuries these sections have been
entirely neglected. The time has
come when that neglect should not be
there. But, at the same time, while
it is said that there should be no
neglect, each one of us must feel happy
that they occupy more and more of
the high places.

At the same time, so far as Reserva-
tion as such is concerned, the Con-
stitution doeg not contemplate a Re-
servation and therefore a provision
for Reservation in an Act of this kind
cannot be provided.

1 agree with Prof. Mavalankar when
he says that it is not caste considera-
tiong which can be the predominent
considerations in these matters. But,
at the same time, there should be
no prejudice against caste also, He
has himself said it. There should be
no prejudic whatsover. If, however,
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on account of any prejudice, people
belonging to the so-.called scheduled
castes and backward classes are
neglected, certainly, it would be a very
wrong  think. These communities
have produced some of the most bril-
liant people whom we have. Dr.
Ambadkar is one such example. It
is difficult to say that he was not one
of the most brilliant lawyers produced
by this country. But, at the same
time, we are nappy that, whiie in the
earlier years there were no scheduled
caste Judges m the High Courts, now
we are finding that schedulzd caste
Judges are there in many High Courts
and even more are going to be appoin-
ted. I think I am not letting out a
secret when I say that even more of
the Judges belonging to the Scheduled
Castes are likely to be appointed in
the near future.

I hope that the attitude of the Gov-
ernment would be appreciated by the
Hon, Members and that they would
not have any cause for any grievance
against the procedure which is being
evolved and what is being done by

the Government. ,

With these words, I express my
grateful thanks to all the hon. Mem-
bers of the House for lending their
support to the provisions of fhe Bill.

MR. CHAIRMAN: The question is:
“That the Bill be passed.”
The motion was adopted.
19-20 hrs.

The Lok Sabhu then adjourned till
Eleven of the Clock on Thursday,
December 22, 1977/Pausa 1, 1899
(Saka).



