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of the Finance Ministry; However, it ‘

appears that by a secret circular dated

"4th October, 1978 issued by the Addi-
tional Secretary ang Director-General
of Bureau of Public Enterprises, New
Delhi, all Public Sector Undertakings
have been directed to consult the
Bureau of Public Enterprises even
for entering into interim agreements
and it has been further directed that
no agreements should be concluded
without consulting the Bureau.

The Government should immediate-
ly allow Public Sector Undertakings
to enter into discussions and negoti-
ationg with the Employees’ Unions so
that various outstanding issues may
be settled at an early date. I also urge
the Minister of Shipping and Transport
to issue appropriate instructions to the
Shipping Corporation of India so that
necessary discussions may be initiated
ai the earliest opportunity to prevent
further worsening of the situation and
the outstanding dues of the employees
may be paid immediately.
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SPECIAL COURTS BILL—Contd,

MR, SPEAKER : The House will
now take up further clause by clause
consideration of the Special Courts
Bill. Out of 7 hours allotted for all
the stages of the Bill, only 50 minutes
are now left for completing the clause
by clause consideration and the Third
Reading of the Bill

Yesterday, clause 2 to 6 were taken
up and amendmentg were moved
thereto. Today I propose to call upon
the Members concerned to move their
amendments to the remaining clauses
etc. of the Bill. Thereafter, I wil] give
an opportunity to some of the Mem-
bers who have not spoken yesterday to
speak on al] the clauses and the
amendments moved thereto together.
Thel;uner the Home Minigter will
reply.

Voting on the clauses and the
amendments will take place ground
230 PM.

SHRI HARI VISHNU KAMATH
(Hoshangabad) ; Mr. Speaker, I rise
on a point of order. It is not proper
. ... {Intérruptions)

SHRI R. VENKATARAMAN ' (Mad-
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~ .MB. SPEAXER: No. We are asking
every member to rise up and move the
amendments.

SHRI HARI VISHNU KAMATH:

Shali I have to move all the amend-

ments together?

'~ MR. SPEAKER: No, no—one by ane
¥You may move in the beginning. When
we come to clause by clause, you may

do that.
Clause 7— (Pending appeal or revision
to be transferred to Supreme Court)

SHRI B. L. KAMBLE (Bombay
South-Central): I beg to move:

Page 3, line 1, —

for “declaration in respect of any
offence”

substitute “coming into force of
thig Act” (81).

SHR1 B. SHANKARANAND: 1 beg
to move:

Page 3, line 5—
after “disposal to" insert—
“the High Court or” (96).
Page 3, line 5—
add at the end—
“ ag the case may be” (987).
SHRI R, VENKATARAMAN: Y beg
to move:
Page 3, lines 4 and 5—

for “stand transferred for disposal
to the Supreme Court”

substitute “be governed by the
Code of Criminal Procedure” (108).

SHRI O. V., ALAGESAN (Arko-
nam): I beg to move:

I beg to move;
Page 3, line 5,—
add at the end—
.~ “atter six monthg from the date
ﬂﬂlﬁgﬂlﬂtlonnﬂlulth-di&
.pondqt!.n_thememwhlh” 115).

SHRI B. SHANKARANAND: j b
to move:

Page 3, line 1,—

for “If at the date of the declara-
tion"

substitute “Immediately after the
coming into operation of this Ac#
i (119).

Clause 8— (Jurisdiction of Special
Courts ag to joint trials)

SHR1 B. SHANKARANAND: Y beg

to move:

Page 3,—
for clause 8, substitute—

“8. A Special Court shall have
no jurisdiction to try any persom
or persons for the commission of
an offence except under the provie
siong of the Code.” (43)

SHRI B, C. KAMBLE: { beg to move:
Page 3, line 7,—~

for “in the offence”
substitute “in guch offences” (82),
Page 3, line 7,—

omit “in respect of which a decla-
ration has been made” (83).

Page 3,—
after line 10, insert—

“2y If the alleged offence or
offences are committed within the
territory of a State by a person or
persons ordinarily resident in that
State a Special Court established
under section 3 in that State shall
have jurisdiction to try such per-
son or persons, charged with such
offence or offences, and in other
cases Special Court established at
such other convenient places shall
have jurisdiction to try the same.
(84).
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Clause 9 -(Procedure and Powers of
Special Courts)

SHRI LAXMI NARAIN NAYAK
{Khajuraho): I beg to move:

Page 33_

after line 31 insert—

*“(5) With a view to achieve the
objects of this Act, the Speclal
Court shall decide the cases within
a period of three months and in
case an appeal is filled in the Sup-
reme Court, that Court shall also
keep this time limit in view.” (9)

SHRI B. SHANKARANAND: I beg
to move:

Page 3, line 14—

for “may” substitute “shall not”
(44)

SHRY HAR1 VISHNU KAMATH: T
beg to move:

Page 3, line 17,—

for “the whole” substitute ‘.'all the”
(53)

SHR] B. C. KAMBLE: 1 beg to
move:

Pﬂle 3"“'
for lines 11 to 13, substitute

“9, (I) A Special Court shall in

the trial of such cases follow,
‘warrant procedure’ prescribed for
trial of warrant cases before a
Magistrate as laid down in the
Code of Criminal Procedure, 1973"
(85). :

Page 3, line 26—
for “of Session and shall have all
the powers of a Court of Session”

_ substitute “glso having all the
powers of a Court of Sessions” (86)

SHRI B. SHANKARANAND: I beg
to move; o

Page 3, lines 19 to 21,—

omit “and any pardon so-tendered

shall for the purposes of section 308

of the Code be deemed to have been

?am;lmd under section 307 thereof”
9).

Clause 11 —(Appeal)

SHRI B, SHANKARANAND: I beg
to move:

Pm 41""
for clause 11, substitute—

“11. Appeal and revision.—Pro-
visions of the Code shall apply for
any appea] or revision from the
decision of a Special Court as if
from a Court of Sessions.” (100).

Clause 12 — (Power to make Rules)

SHRI HARf VISHNU KAMATH: ¥ beg
to move;

Page 4, line 17,—

after “for” insert “carrying out”
(54).

SHRI M. KALYANASUNDARAM
(Tiruchirapalli): I beg to move:

Page 4,— )
after lne 8, insert—

“(2) Al such rules shall be
placed on the Table of both the
Houses of Parliament within two
months from the date of their jssue
or within fifteen days from the
commencement of the session of
each House of Parliament after
the issue of such rules’’(59).

SHRT B. C. KAMBLE: I beg to
move; ’ .

Page 4 line 6,—

for “SBupreme Court”
B;ubmm. “Union  Government”
( ) . . . .
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Pege 4, line 8,—

add at the end—

“which ghall be laid on the
Table of both Houses of Parlia-

ment; and the Supreme Court

may by notification in the Official

Gazette make such ruleg us may

be deemed necessary for the

proper functioning of the Special
‘. Courts” (88)

SHRI HARI] VISHNU KAMATH: I
beg to move:

Page 4,—

for clause substitute—

%12, The Central Government
may with the concurrence of the
Chief Justice of India make rules
for carrying out the purposes of
this Act.” (127).

Page 4,—
for clause 12, substitute—

“12. The Central Government
may in consultation with the
Chief Justice of India make rules
for carrying out the purposes of
this Act”” (128).

Clause 13 (New)
SHRI M. KALYANASUNDARAM:
I beg to move:
Page 4—
after line 8, insert—

“18. All notifications  issued
" under sub-section (1) of section

SHRI HARI VISHNU KAMATH: I
beg to move:

Page 4,—
after line 8, insert—

“13. Every notification made
under clause sub-section (1) of
section 3, every declaration made
under sub-swtiqn (1) of section
5, ang every rule made under
section 12 shall be laid, as soon
as may be after it is made, before
each House of Parliament.” (116)

Cllause 1. —(Short title and extent)

SHRI HARI VISHNU KAMATH: I
beg to move:

Page 2, lines 14 and 15—

omit “except the State of Jammu
and Kashmir” (52).

Preamblg

SHRI G. NARASIMHA REDDY
(Adilabad): Y beg to move:

Page 1, line 1,—

after “‘appointed” insert “or to be
appointed” (3).

Page 1, line 2,—

after “rendered” insert “or may
render” (4). :
Fage 1, line 3,—
after “held” inserf “or may hold™
(5.
Page 1, line 5,—
for “during” substitute “from the
date of” (8).
Page 1, line 7,
add at the end “onwards” (7).
SHR!1 HARf VISHNU KAMATH: I
beg to move:
Page 1, line 3,—
omit “have" (45).
Page 1, line 14—

for “withdrawn" substitute * curtul-
ed” (48).
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Page 1, line 15—
for “on the press was placed”

substitute ‘““was imposed on the
press” (47),

Page 1, line 15— :

(i) after “placed” insert "

(ii) omit “and” (48).
Page 1, line 18—

for “crippled to a large extent”
substitute “severely crippled” (49).
Page 1, line 16,—

after “extent" insert “, and the
parliamentary democratic system was
emasculated;” (50).

Page 2, line 1,—

after ‘the” insert “efficient” (51).
SHRI M. KALYANASUNDARAM:
Page 1, line 7,—

add at the end—

“gnd in connection with any
such offences which may be com-
mitted in the future” (55).

Page 1,—
omit lines 11 to 16. (56).

SHRIMATI PARVATHI KRISHNAN
(Coimbatore). I beg to move:

Page 1,—
after line 16, insert,—

“AND WHEREAS the comrission
of such offences as have been
brought to light by the various
Commissions appointed under the
Commissjions of Inquiry Act, 1952
as aforesaid may also be cornmltied
in future, with or without
proclamation of Emergency;” (31)

Page 1, line 17—
after “ia" insert “slways” (62).
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¢ after “oﬂenaes” ingert “such as™
83).

Page 2, line 3,—
omit “in the recitals” (64).

SHRI B. C. EAMBLE: I beg tlo
move: o E

Page 1,— . ]
for lines 1 to 7, substitute—

“WHEREAS Commissions of
Inquiry appointed under the Com-
missiong of 1nquiry Act, 1952 have
rendered reports disclosing certain
facts periaining to the acts com-
mitted by persons who had held
high public and political offices in
the country and others during the
operation of the Proclamation of
Emergency declared on 25th June,
1975 under clause (1) of article 352
of the Constitution of India;” (73).

Page 1, line 9,—
(i) omit “also”
(i) omit “similar” (74).
Page 1,—
for lines 17 and 18, substitute—

“AND WHEREAg the persons
involved in the said offences de-
serve to be prosecuted;’ (78) *

Page 1, line 18,—

for “ordinary” substitute “existing™
mn
Page 2, line 5—

after ‘“additional” insert “and
special” (78)

SHRI B, SHANKARANAND: T oeg ,
to move:

Fiael.lhel5to'h—

omit ‘the operation of the
Proclamation of Emergency, dated the
m:mumm -dnir
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Page 1, lines 0 ang 10,—
. omit “eommitted during the period
aforegaid” (90)
 Page 1,—
omit lines 17 and 18. (92)

8HRI R. YVENKATARAMAN: I Leg
te move:

L -
Page 1,
for lines 1 to 18, substitute

“Where primg facie evidence
exists of offences committed by
persons who have held high public
or political offices in the country.”
(109;.

Page 1, line 19—

for “WHEREAS”
"“WHERE" (110)

SFRIMATY PARVATHI KRISHNAN:
I beg to move:

Page 1, line 18—

for “the said" substitute “such”
(123).

SHR1 O. V. ALAGESAN: ] beg to
maove:;

substitute

Page 1, line 10,—
add at the end—

“and with regard to which no
action had been initiated in any
court of law so far" (129)

MR. SPEAKER: All these amend-
ments to the Preamble are before the
House. At last we have come to the
end

Clause 2— (Definitions)

MR, SPEAKER. We came yesterday
upto clause 2. Mr, Shankaranand has
already spoken on his amendments.

Is there anybody who wanty to spesk
on Clause 2 on the amendments?

1 am now on Clause & Nobody is

SHRI B. SHANKARANAND; The
Minister has to reply. I don't know
whether he has heard what I wokn
Yesterday.

THE MINISTER OF HOME AF-
FAIRS (SHRI H. M. PATEL); Which
are the amendments which they want
me to reply?

MR. SPEAKER: No. 88 and No. 117
to Clause 2. (Interruptions). It is not
easy for anybody. There are so many
things. Surely he has to reply. )

SHRI H. M. PATEL; Amendments
98 and 117 say this. The first amend-
ment says...

MR. SPEAKER. Omit lines 18 and
19,

SHRI K. LAKKAPPA (Tumkur):
Yesterday I moved my amedments,

MR. SPEAKER: They are all moved.
Whatever you moved yesterday, they
stand moved. Whatever you have not
moved, they are not shown as moved.
I have been very liberal.

SHRI K. LAKKAPPA: Yesterday
al] the amendments were nfoved.

SHRI H. M. PATEL: He wants me
to omit lines 18 and 19.

Those lines read as follows:—

“‘declaration’, in relation to an
offence, means a declaration made
undep sectinn 5 in respect of such
offence.”

Now my reply is this. I see no parti-
cular justification for omitting these
lines,

Then, with regard to amendment
No. 117, it says:

-substitute for line 17,—‘offence”
means any offence involved..
SHRI B. SHANKARANAND: That
is for the sub-clause.

MR. SPEAKER: Yours is amend-
ment No. 117,

SHRI H. M. PATEL: Amendment:
No. 117 says, for line 17, mistifute

ks wdEss
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' SHRI B. SHANKARANAND. There
is some . This is not
for line 17, In view of amendment 93,
117 is moved.

MR. SPEAKER: It supplements it.
Now that you have opposed 93, we will
be putting 83 and 117 together.

SHRI H. M. PATEL: The point is
this. I eaid what it meant. Amend-
ment 83 wants to omit those two lines,
For that you are substituting. You say:
“offence means any offence involved
in or disclosed during the inquiry by
the Commission of Inquiry appointed
under the Commissions of Inquiry Act,
1952

I don't gsee any reason why you
should omit the words ‘declaration. In
relation to an offence, it means a
declaration made under section 5 in
respect of such offence.’

I don't want these words to be
omitted.

If vou do that the entire construction
of ithe Bill would be destroyed.
‘Declaration’, I may say, is an impor-
tant part of the whole scheme of
things.

SHRI K. LAKKAPPA. 1t is a special
mechanism almost. You cannot fix up
eny accused by bringing in or by
circumventing legislation. This is a

the ordinary law of the land. There
is no doubt that it looks very innocent,
but what the real intentiong are? We
are opposing this Bill on the ground
thatthhhprejudioaﬂ with certain
political motives and they want to
push it through hastily so that

MARCH 2, 1979

recourse to, but unfortunately, here
is a cese where a special device has
been adopted in order to bring in their
net certain people as also innocent
people whom they do pot like politi-
cally or otherwise. This cannot be the
object of any legislation based on rule
of law. I would therefore, request
that my amendment may be accepted.

SHRI H. M. PATEL: This is not
necessary at all. Prosecution will be
launched if there is a prima facie case;
there is no question of anything else.

SHRI K. LAKKAPPA: Who will
decide about the prima facie .case?
Wil] it be a Government agency or a
judicial authority?

SHRI H M. PATEL: It is only
when a prima facie cese has been
established by the competent authority
that action will be taken. I do not
accept this amendment.

MR. SPEAKER: Clause 3.

SHRI B. SHANKARANAND: Why
not voting now?

MR. SPEAKER. We said, the votlng
would be at 2.30 p.m.

SHRI B, SHANKARANAND: The
voting cannot be taken once Yor all the
clauses.

MR. SPEAKER: We will put Gach
clause separately later.

SHR] B. SHANKARANAND. Why
not now? It would be relevant only

SHRI R. VENKATARAMAN: The
question is; What ig the attitude of the
mmmumw
1 the amendments are rejected, thes -
the cisuses may be put to vote &t 138
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‘pm. We discuss the amendments now

.and later put these to the vote of the 7

House when several Members would
not have heard the arguments in
-favour of the amendments. This is

negation of all democratic discussions.

SHRI B. SHANKARANAND: The
‘FHouse has discussed the amendments
‘now and you are going to take the vote
later, Whether you take it now or
1ater, the time consumed would be the
same,

MR. SPEAKER: Having announced
earliey that the voling will be taken
at 2,30 pm., it will be wrong on my
part to take up the voting now.

SHRI B. SHANKARANAND: You
-can revise youy decision.

MR, SPEAKER: I can revise, but
‘the Members are not here. I cannot
put the Members in the wrong.

SHRI M. KALYANASUNDARAM:
‘Sir, the procedure is very strange.
Each clause must be taken up separa-
tely and amendments must be discus-
sed. As soon as the discussions are
over, amendments must be put to vote.
If the amendments are rejected, then
the clauses will be put to vote. If
tHere i3 no amendment to any clause,
that clause will be put to vote.

MR. SPEAKER: You are absolutely
right, but you ahould have raised this

.- warlier,

SHRI M. KALYANASUNDARAM:
‘When we discussed the amendments,
many of the Members will not be pre-
sent and when the amendments are
voted, they will be present.

MR. SPEAKER. That is always so.
Having made the announcement
earller it iz not proper to revise it
now, 3 now.

Clause 3 (l.'atablﬁhmnt of Special
oourts)

" SHRI NARENDRA P. NATHWANI:
. (Junagadh): May I be permitted to
Q!Ikan_chuulandl?

Sir, the criticism that has been
levelled against the provisions of this
Bill is mainly based on clause 3 and
claugse 5. I would take up clause 8
first. A severe criticism has been
levelleq against the provisions of
clause 3 and Shri Stephen, hon, Leader
of the Oppos tion went to the extent of
saying this. He said that the Bill is
an instrument of oppression, designed
to hand down—in the uncorrected ver-
sion it is ‘hang down'—pre-arranged
sentences and convictions through
hand-picked Judges. This part of the
criticism is based on the provisions of
clause 8, and he says it is to be hand-
ed down to hand-picked persons, with
respect to hand-picked offences, which
are referred to in clause 5.

I confine myself to the first part of
his criticism. T wag rather surprised
that this criticism came from an able
lawyer who hag got practice and who
is accustomed to weigh his words
rather carefully, Though it is totally
baseless, one can understand his
references to the kingd of offences and
offenders, but it ig most unfair and
most objectionable that he-should say
that the Bill is designed to hand-down
pre-arranged sentences through hand-
picked Judges, It is implicit in this
statement of his, that even now, at
the present stage, there is a conspl-
racy between the Government and
some of the gitting Judges who will be
nominated, and alss the Supreme
Court Judges to whom the appeal
would lie. (Interruptions)

He is nodding his head. 1 do not
know. (Interruptions) Whether he
eppreciates it or not, he would in his
heart of hearts understang it. Even
his nodding T am unable to under-
stand. If it is a nod, T understand the
extent and depth of his exasperation,
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that the lady by proxy protests too
much. I was also reminded of the
Constitution (41st Amendment) Bill
of 1975, passed in 1976 by the Rajya
Sebha. (Interruptions). ..

I am trying to defened the provision
of thg Bill. Before I go to it, I am
saying why it is justified, and why the
criticism levelled against it is unjusti-
fled, T say thet thig is reminiscent of
the Coaustitution (4lst Amendment)
Bill which sought to confer protection
to the ex-Prime Minister,

MR, SPEAKER: Please come to
the amendment.

SHRI NARENDRA P, NATHWANI:
I come to the nature of the amend-
ments which are moved. Firstly, it is
said that a provision like this is un-
precedented. (Interruptions)

MR, SPEAKER: Mr, Nathwani is
speaking on amendments moved,

SHRI B. SHANKARANAND: 8ir,
are you allowing m general debate on
this?- (Interruptions) .

MR. SPEAKER: Mr. Nathwani,
they have not spoken on the amend-
ment. You can reply after they speak.

SHRI NARENDRA P, NATHWANTI:
Kindly look at your amendments.

MR. SPEAKER: Mr. Nathwani, I

will give you an opportunity, Now .

amendment No. 34,

SHRI NARENDRA P, NATHWANTI:
It confers power upon the...

MR. SPEARER: You dp it after the

Mover gpeaks on it, Mr, Lakkappa,
now about your amendment No. 34.

You want judges to be appointed in
consultation with the accused, :

MR. SPEAKER: - Do net do that;
ultimately you ape cutting the groumd
under your feet, .

SHRI B. gHANKARANAND: Should
it be done with the -consent of the
Prosecutor?

MR. SPEAKER: Please address

yourself to the amendment.

SHRI K. LAKKAPPA: They are
going to bring in special legislation
because they wantey to circumvent
the ordinary lawg of the land; under
the ordinary laws of the land they
cannot punish people But in the
statement of objects and reasons, they
say that the courts are congested
with heavy work. If so additional
courts can be created.

M.'R. SPEAm: P]ea,ge come to ‘he
amendment,

_SH’RIK.LAKKAPPA: The inten-
tion is not to relieve congestion but
it i only to see that a particular
person is indicated by thig kind of
speclal court., ‘When there is spacial
legislation for these things, I think
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adleast créate an impression in ﬂ:a
oountry that there iz no malice,
want to safeguard that.

SHRI B. SHANKARANAND: Ppar-
Hament is reguested by the govern-
ment to glve them extraordinary
powers of appointing or nominating
the judge. To control the arbitrary
action of the government in nominat-
ing or appointing a judge, the Chief
Justice should be brought into the
picture: My amendment No. 38 reads
as follows:

Page 2,
after line 20, ingert—

“Provided that no Judge shall be
nominated if he was a member of a
political party before his appoint-
ment as a Judge and he hag put in
less than 5 years of service ag a
Judge of a High Court and he is

_aggrieved on account of Emergency
directly or jndirectly.”

If such a person is nominaied how
can we expect fairplay in the hands
of such a Judge, if he is a Judge who
has been appointed recently by the
Janata Government who has been
aggrieved directly or indirectly by the
Emergency. What will be his attitude?
It i human psychology. We are hu-
man beings whether Members of the
Opposition Party or Janata Party,
we all belong to the same stock,
buman beings. We carfy our own
impressions, our own emotions and
our own attitudes in life. If he is a
Judge who has been appointed recent-
1y and who was aggrieved directly or
fndirectly during the emergency,
definitely what would be his attitude?
What would be his emotional back-
ground? What would be his

Ingy in deciding such a case? Will
Parllament allow the Government to
have such a judge and decide the fate
of an accused who iz hand-picked by
the Government only to secure con-
ﬁuﬁm?

anm m VIBHNG KAMATH:
hﬂmmmamw

writ petition in the Supreme Courl be
in order?

SHRI B. SHANKARANAND: = You
are not helping me to remove the
disease, You are suggesting some
remedy,

By amendment No. 84, I have sug-
gested a substitute for the words “an
adequate number of courts to be called
Special Courts”. If this amendment
is accepted the Clause will read like
this:

“The Central Government shall,
by notification in the official gazette
establish additional courts to iry
persons involved in the various en-
quiries by the Commisions of In-
quiry appointed under the Commis-
sions of Inquiry Act, 1952 and such
courtg shall be called Special
Courts.”

My intention is this. Let special
courts be appointed. But they are
under the Constitution additional
courts only because under the Consti-
tution Parliament hag no authority to
create parallel courts, That is the
obgervation made by the Supreme
Court in their gdvisory opinion. Wt
cannot appeint parallel courts Hke
High Courts,. We cannot establish
courts which are beyond the scope of
the hierarchy suggested by the
scheme in the Constitution, So, T have
sald that such courts should be addi-
tional courty and these courts should
try all the cases disclosed by the
various Commissions of Inquiry ap-
pointed under the Commissions of In-
quiry Act.

My amendment No, 95 seeks to omit
lines 28 and 29, which is in consonance
with my earller amendment.

So far as nﬁ"ammdm; No, 118 is
concerned. ..

MR. SPEAKER: It is on the same
!husuﬁe!akm

SHRI B. SHANKARANAND: = Yes,
8ir, l&hhmﬂthw
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amendment No, 94, You know how
the Lokpa] Bill was introduced in this
‘House and sent to a joint Select Com-
mittee. . The then Home Minister
‘promised this House that he would get
the report of ithe Joint Committee
within a month or two. But you
know how long it dragged on. Shyam-
babu was the Chairman...

MR. SPEAKER: What has that to
do with this?

SHRI B, SHANKARANAND: There
also the Government wasg trying to
‘have arbitrary powers as they are
going io do under this Bill, Since
the Gavernment have refused to send
it to a Joint Committee the House is
entitled to deliberate on thig issue. Who
should have the authority of appoint-

ing the judge? It is a moot point. The

Lokpal Bill was deliberated upon for
a pretty long time in the Joint Com-
mittee and attracteq many amend-
ments, Now the Government is
rushing with this Bill within a couple
of days without giving any time to
deliberate on these things. I say that,
ag in the Lokpal Bill, the appointment
‘should be done by the President. The
Supreme Court has ruled that parallel
courts can be appointed; go, the cons-
titutiona]l authority of it has been
riled in favour of the Government.
The question is whether Parliament
has to give this power in the hands of
the Government, Thig ig unfair.
Under the scheme of the law, Presi-
dent can have the authority of thelaw
and he can appoint the Judge of the
Specia] Court in consultation with the
Chairman of the Rajya Sabha, the
Speaker of the Lok Sabha, the Prime
Minister, the Leadey of the Opposition
ang the leaders of the other parties.
In that case, it will create credibflity
about the impartiality of the enquiry
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judiciary. Let them not do thia Sa
I request that my amendment ghould

SHRI M, KALYANASUNDARAM: I
do not want to add to what
I said yesterday. I only want to make
an appeal to the Home Minister to
accept my amendment so that this
Bill will not be open to the charge
that it enableg the Gowvernment to
pick and choose judges. Charges have
already been levelled by the opposi-
tion that thig Bill is conceived to pick
ang choose judges, Why should the
Government be open to such charges.
If my amendment is accepted, to that
extent at least- the charge can be
warded off. So, 1 want my amend-
ment to be accepted.

SHRI R. VENKATARMAN: My
amendment No, 103 iz a formal
drafting point, where I suggest the
substitution of “may” for “shall”,
because the word *shall” is some-
thing definitive, like there ghall be
two or four courts. But where dis-
cretion is given, the worq should be
“may”. It is a drafting point and I
hope the Home Minister will accept
this amendment, In this particular
case, the word “shall” has no meaning.

MR. SPEAKER: Of courge, in
courts we interpret ‘“shall” as “may”™
but it would be more appropriate to
use the word “may”.

SHRI K, LAKKAPPA: S8ir, now
vou have also agreed, I am sure the
Home Minister will agree. s

SHRI R. VENKATARMAN: Coming
to my amendment No. 104, clanse
3(2) says: . g

“A gpecia] court shall consist of
a sitting Judge of a High Court,
nominated by the Central Govern-
ment with the concurrence of
Chief Justice of India™ - - -

I em suggesting the omission of the

‘words “the Central Government with

the concurrence of”, becauss it suns
contrary to the Directive ~ Principles
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of the Constitution in Chapter IV,
whuews!mnnidthat there shall
Be separation of powers between the
jndiciuw and the executive,

MR. SPEAKER: Would you take
some more time?

SHRI R. VENKATARAMAN: 1
want another five minutes,

+MR, SPEAKER: Then he may
speak in the afternoon. The House
stands adjourneq till 2 O'Clock,

13 hrs,

The Lok Sabha adjourned for Lunch
till Fourteen of the Clock

The Lok Sabha re-assembled after,
Lunch at Four minutes past Fourteen
of the Clock.

[M=a. Seeaxer in the Chair]

SPECIAL COURTS BILL—Contd.

SHRI R. VENKATARAMAN (Mad-
ras South): I wag saying just before
we broke for Lunch that the assump-
tion of power by the executive to
‘nominate the Judge with the con-
currence of the Supreme Court is m
violation of the Directive Principles
of the Constitution which enjoins on
ug to have separation of the judiciary
from the executive. I shall not dilate
on it because there is no time,

My second point is that so far as the
Judge is concerned, it must be g0
arranged that the person appointed
will command the confidence of not
only the parties before it
but the country as a whole
Atter all, the administration of justice
must be above party consideration
and the least that could be done in
the circumstances is to entrust the
power of appointmnt of a Judge in
a Special Court in the hands of the
Chief Justice of the Supreme Court.
This will be in consonance with the
policy which has been enunciated by
the Janata Party in their gwn mani-
festo and 'which  they have ad
nauseam repeated in the House. I
.,Ihnhmwh.r in this case = they
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should say that he Central Govern--
ment should have no power to nomi- .
nate the Judge. There is a lot
of difference between the appoint-
ment of a Judge with the concurrence
of the Chief Justice and the appoint-
ment of & Judge by the Chiet Jus--
tice himself. It does not require great
logic to point out this difference. Tha
appointment by the Chief Justice will
carry the imprimatur of fairness and
justice and will have that effect on
the public mind. So, on this ground
also I suggest it.

Thirdly, as has been pointed out by
Justice Singal in the dissenting
opinion, there is a great danger of
the passlbﬂity of a Judge suggested
by the Central Government declining
to serve as a Judge of the Special
Court, in which case this will lead to
a great deal of suspicion and the
entire process will become vitiated.
My submission is that many Judges
would be hesitant to accept this nomi-
nation, if it comes from the Govern-
ment, whereas many Judges will have
absolutely no hesitation if the nomi-
nation comes from the Chief Justice
of the Supreme Court, For all these
reasons, I would request the Govern-
ment to accept my amendments,

SHRI NARENDRA P, NATHWANTI:
Sir, I am opposing all these amend-
ments. So far ag appointment by the
Centra] Government is concerned, T
want to point out that there is
nothing abnormal or unusua] or un-
precedented about it. If there iz any-
thing unprecedented in thiz kind of
provision, it is this that the appoint-
ment or nomination by the Central
CGovernment has to be with the con-
currence of the Chief Justice.

May I point out that during the-
post-Independence era several Acts
were pagsed to deal with corruption
or breach of public order. Three Acts
have heen referred to in the (1952)
Supreme Court Reports in three well-
knowy, cases, and In each one of these
Actg the power hag been vested either
in the Provincial Government or the
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Central Government. I have not come
acrosg any single Act creating special
courts where the power of appoint-
ment has been vested in a body gther
than the Government. I may say
here that ip order to allay any appre-
hension that Government may act out
of political consideration, a provision
has been made that the Centra] Gov-
ernment should appoint with the con-
currence of the Chief Justice.

A reference was made to the
“suggestion made by the Chief Justice,
Mr. Chandrachud that if power were
t0o be vested in the High Court,
it would be better. While 1 have
tremendous respect for the learned
Chief Justice, with respect I want to
ask: is it not implieit in this provision
jtsel? that the approval of the Chief
Justice of the concerned High Court
has to be obtained? Kindly bear that
aspect in mind. Sir, you know from
practical experience that so far as
the appointment of any Judge of a
High Court ig concerned for a pur-
pose like this, it would be open to
the Chief Justice of the 'Supreme
Court to recommend or suggest the
name of any High Court Judge.
But as regardg suggestion for making
any judge available for the purpose,
the Chief Justiceof the High Court
is not at gll bound. There is no sub-
ordination in such a matter. There-
fore, whenever any name is suggested
'ﬂut a particular judge of a particular
High Court should be nominated, the
approval of the Chief Justice of that
High Court will have to be obtained.

I know from my éexperience, as a
sitting judge, when a State Govern-
ment wanted 5 particular judge. It
suggested to the Chief Justice: “Kind-
1¥ make available a judge who is
neither Hindy nor Muslim in order to
try certain things, in order to investi-
gate certain mlttan.“’ The Chief
Justice said no and pointed out that
he would not make him available
‘because he had specialised in criminal
Jaw or sles-tax matters. Thug after

considering the administrative com-
venience, he offered two or three
other nameg to the then Chief Minis-
ter. In substance, no doubt, It would
be the Chief Justice of High Court
who also would be concerned and
whose approval would ﬂso have to be
obtained,

Secondly, my hon. {friend, Shri
Shankarenand waxed eloquent that a
judge who belonged to any particu
political party or should have express-
ed any opinion, should not be nominat-
ed as a special judge. But that aspect
is taken care of by reason of provision
for transfer. If you care to look.....

SHRIMATI PARVATHI KRISH-
NAN. If he has to brief the Home
Minister, he can sit next 1o him,

SHRI NARENDRA P. NATHWANI:
I, am trying to meet the arguments..

SHRI C. M. STEPHEN (Idukki):
To meet the arguments is the job of
the Home Minister. Your job is only
to argue for your own amendment,
nothing more than thet.

SHRI NARENDRA P. NATHWANTI:
I am opposing these amendments....

SHRI C. M. STEPHEN: You can-
not speak on behalf of the Minister.

SHRI NARENDRA F. NATHWANI:
A reference has been made to Justice
Singhal’y observation......

MR. SPFEAKER: Mr. Nathwani, I
think you can leave it here, The
Home Minister.

SHRI NARENDRA P. NATHWANI:
As regardg Justice Singhal's observa-
tion, I have got great _mpee_t .......

MR. SPEAKER; It is not a matter
for you to deal with. The Minister
will deal with it. You leave some-
thing for the Home Minister also.

mumwmv.nm
1ammuminlmynll- Buthdonl
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do it, I merely say that so far as Jus-
tice Singhal's obsérvations are con-
eerned, he has not dealt with, accord-

ing to my impression, according to my
recollection, the aspect that such an
appointment will take place with the
concurrence of the Chief Justice. .

SHRI SAUGATA ROY (Barrack-
pore): I have moved Amendment
Ngs. 124 and 125 to Clause 3 regard-
ing the nomination of the judge of
the Supreme Court, I have suggested
that a judge can be either o High
Court judge or a Supreme Courl
judge. 1 do not know in the Bill itself
a Supreme Court judge is precluded
from sitting in the Special Court....

MR. SPEAKER: An appeal will go
{0 the Supreme Court.

SHRI SAUGATA ROY: The main
point which hag been argued earlier
is regarding the nomination of a
judge of the Special Court.

It has been said that he will be
nominated by the Central Govern-
ment in concurrence with the Chief
Justice. A situation may arise in
which the Chief Justice may not con-
cur with the nomination of the
Central Government. A piquant situva.
toin, jn which the Government and
-the Chief Justice may be at logger-
heads may arise. That is why, I
suggest that thig matter should best
be left to the wisdom of the Chief
Justice. As I said yesterday, the
question is not only a legal question
but ' also a political one. Government
must not only be correct but should
also appear to be correct. There have
been controversies over the appoint-
ment of judges in the past. Then the
appointment of judges in the Supreme
Court was a matter of controversy, it
is only natural that the appointment
of judges to the Special Court, which

iz itwelf very controversial, will
create more controversy. That is why
I have movad this amendment. I hope

will be given the full powers to nomi-
nate judges to the Special Coqrts.

SHRI H. M. PATEL: In so far as Mr.
Lakkappa’s amendment iz concerned,
I am unable to accept it.

So far as Amendments 103 and 104.
which Mr. Venkataraman hag moved,
are concerned, I must say that, at one
point of time, I felt that there was
some force in hiz argument about 103
where he said that ‘shall’ might be
changed to ‘may’. because the courtis
have generally held that they are
interchangeable. But in this case I
am afraid I am not able to accept it
because it would appear as if Parlia-
ment deliberately changed ‘shall’ into
‘may’. This was submiied to the
Supreme Court for its opinion. They
have looked into it and suggesied
various changes. If we make any
change from thiz on this occasion, it
is liable to be interpreted differently.
Therefore, I would not like 1o accept
it. They may laugh, but I am perfect-
1y frank and am giving the reason for
it.

So far as 104 is concerned, I am
afraid I cannot accept this ......
(interruptions) Mr. Lakkappa, I have
considered your point, I am soory I
am not able to accept your
ment; you only see malice in eve.ry
thing Government does.

So far as 104 is concerned, 1 am
afraid I cannot accept it, because, it
hag to be with the concurrence of the

Chief Justice. That means, in affect,
it is the Chief Jusiice who is nomi-
nating.

Clause 4. cognizance of cases by spe~
cial courts).

SHRIMATI PARVATHI KRISHNAN
(Coimbatore): The purpose of my
amendment is two-fold, Firsily, we
are today oconsidering this Bill and
are taking it up in an atmosphere
throughout the world where there is
a feeling that -political vendetta s
carried out in such a way as to try
and eliminate one's political op-
ponents, So the bona fides of the
Parliament and of our people moust
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be established by saying that, who-
ever may be guilty of an offence
which attracts capital punishment as
it exists in the Criminal Procedure
Code today, the normal course would
be followed. This is one side of it.
I am very sorry to say about it be-
cause I think the bona fidez of the
Parliament will be called into gques-
tion., When political excesses are
committed, when people holding high
offices during the emergency committ-
ed excesses we condemn those ex-
cesses and we want them to be
speedily judged In a Special Court.
But this goes beyond that, because my
Party stands and has always stood for
abolition of capital punishment also.
Therefore, pending such a major
amendment from the government, at
the moment at least this safeguard
should be there. I hope the Minister
will accept this amendment, and
secondly, bring forward a legislation
abolishing capital punishment alto-
gether in the law of the land.........

. SHRI HARI VISHNU KAMATH:

Sopa_rately.

, WHRIMATI PARVATHI KRISHNAN:
Yes, by a separate Bill. I am asking
for an assurance. But
ment I am asking him to accept now
in reference to this Bill, At the same
time I am making that request to
the government.
ig sitting there. This is a very appro-
priate and very auspicious moment.
He has just come and in time, This
is something abhorrent Iin any civilis-
ed sociely. You want to punish an
individual for a very grave crime, Let
him remain alive to go through that
punishment and to serve that punish-
ment. Capltal punishment is abso-
utely barbaric and in our country we
should do away with it altogether.

AN HON. MEMBER: What about
the Communist countries?

SHRIMATI PARVATHI KRISHNAN:
We will consider that when you be-
come a Communist country here, We

" MARCH 2, 1879

this amend-,

The Law Minister.
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are talking about our country. Why
are you talicing about the Cammunmsr: )

SHRI SAUGATA ROY: My amend.
ment suggesting that  the ' Special
Courts do not have the rights to
award capital punishment on anybody
has been prompted by the situation
that is obtaining to-day in Pakistan
where a former Prime Minister, Mr.
Zulfiquar Ali Bhutto has been ordered
to be hanged by the Supreme Court of
Pakistan, While we say that our
countiry is very different from Pakis-
tan, while we do clalm that democracy -
has taken firm roots in our country
it is also necessary to incorporate
in our statutes such provisions so that
a duplication of the situation in Pakis--
tan cannot be repeated here.

As I have said yesterday, this
Specia] Court is for judging political
offences, for judging excesses com-
mitted by people in high offices during
the period of emergency. While it
may be quite true that  many people
will -bear grudges against those who
committed excesses, but these grudges
should not go to the illogical extreme
of taking capital punishment. Since
1 am one of those who hold that the
scope of the Special Courts Bill should
be enlarged to include events in
future, to include misuse of high office
of power, at present and in future
and not only” during the emergency, I
think at this stage it is very necessary
to incorporate this particular clause so
that situation in Pakistan may mot
be repeated here,

-

It is unfortunate that our govern-
ment has mot appealed like many
other governments, to Pakistan for
clemency for Mr. Bhutto which, I
think, is a matter of shame ' for the
government. At least it can redesm
some of its lost face in this mtter it
it includes this clause.......:.

SHRI HARI VISHNU KAMATH:

‘The Pmaidmt has a‘p‘puhd.

BEIRIBhUGAIA ROY: Yﬂ. the

'mummmw
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- not the Prime Minister or tha Gomn
“ment. A Bill for abolition, of death
‘penalty by Dr. Ramji Singh is already
pending in the Parliament, also the
opportunity for the Home Minister
- and the Law Minister to look into
that Bill - and see that capital punigh-
ment shpuld be abolished altogether
not only for political offences. but also
‘for offenceg of all kinds, So, while
ngt condoning any of the excesses
committed during the emergency, I
strongly urge on this government to
accept this amendment.

SHRI H. M. PATEL: I am sorry
this question of capital punishment
has been raised.....

SHRIMATI PARVATHI KRISHNAN:
Let him wait till the Law Minister
conclude his confabulations,

SHRI H. M. PATEL: I do not think
there is any need for the hon, Mem-
ber to worry about capital punishment,
It is, of course, very rarely awarded
and it is an exception and life im-
prisonment is the normal practice.
But, in any case, we do not propose
that through this legislation we should
bring in a reforms of that nature...

SHRIMATI PARVATHI KRISH-
NAN: Are you for abolition of capi-
tal punishment? ,

SHRI H. M.ePATEL: I am not....
(Interruptions) I am neither for nor
against it. All I have said was......

AN HON. MEMBER: Political
offences. '

PROF, P. G.. MAVALANKAR
{Gandhinagar): would like to
know the Govormnent' stand ' on
this point.

MR. SPEAKER: This is not the
oceasion for it ~ This is a Special

‘Courts Bill

~ SHRI H- M, PATEL: My hon.
- friend need not worry about that. I
. don't - think Government: uud make

mu-.o.

any statement on this point (Interrup-
tions) It has an absolutely open mind. -
It is slightly distinguishable from
blank mind.

Satorxthinkthntthlsuthaon!'y
point that has been raised both by
Shri Saugata Roy and Mrs. Parvathi
Krishnan. I cannot accept it. )

Clause 5—(Declaration by Central
Government of cases to bt dealt with
under this Act) .

SHRI G, NARASIMHA REDDY
(Adilabad): Mr, Speaker, Sir my
amendment jg this, After, I speak, L
am only wefraid that I shall receive
the same reply from the Home Minis=-
ter that ‘I cannot accept that’ Any-
way, I ghall keep my amendment be-
fore the House, I see that Special
Courts Bill as it has been mentioned
by a good number of hon. Members,
is meant only for punishing those po-
liticians who have committed offences
during Emergency. I would only like
to know from Government whether
they would differentiate between the
offences committed by the politicians
during the emergency and those com=
mitteq by them during the other per-
iod. Have they got no differentia~
tions between these two offences?
Whether the Government would like
to allow all the politicians to commit
any type of offence without emer-
gency? This gives a very grave doubt
in the minds of the -people of this
country. What is the objective or in-
tention of this Government? Would
they like to see that they are interest
ed omly in  punishing Shrimati
Gandhi and others ang allow all other
politicians who are committing ex-
casses or who may commit excess as to
go free?

1 appeal to the Minister through
you to accept most of these amend-
ments namely that the Bill may pro-
vide for all -those political people
who are holding high office or who
may hold high office in future and if
they commit any offence, they also
should be tried in these Spedll
Caum only.



- MR. SPEAKER: On ' amendment
Nos. 85 and 88, Bhri Lakicappa has al-
rendy spoken. Mr, Shankaranand's
amendment No. 39 is on Clause 5, Mr,
Shankaranand,

' SHRI B. SHANKARANAND: Sir,
In my view this clause is very impor-
tant in the scheme of the Bill because
the Government gets mischievous
power. (Interruptions) It is ful of
mischief. (Interruptiona)

MR. SPEAKER, Pleage allow him to
explain,

SHRI DINEN BHATTACHARYA
(Serampore): Why are you afraid of?

SHRI B, SHANKARANAND. At the
moment you are sailing with them,
So, you amre not afraid. All right. By
this Clause the Government gets the
power to declare that it js of the
opinion that there ig a prima facie of-
fence of the commission of an offence
alleged to have been committed dur-
ing the period mentioned into Pream-
ble by a person who held high public
or political office in India and that in
accordance with the guidelines con-
tained in the Preamble thereto, such
offenceg ought to be dealt with under
this Act.

The Central Government shall make
a declaration to that effect in every
case in which it is of the aforesaid
opinion, Sub-clause 2 js important.
Such a declaration shall not be called
in question in any court. Government
wants to have the arbitrary power to
ues is viciously against Mrs. Gandhi. I
shall just show you how this clause is
drafted. I do ‘not know who has draft-
ed thig clause, But the Home Minister
is piloting this Bill, This clause reftrs
to the Preamble ° twice, I do
mot know. For the first time I am
ftinding such a wonderful drafting of
a-clause in the Parliament. I have
never.seen any clause referring to the
preamble. Presmble runs full page
it speaks of the moral obligation of
the' government. ‘I quote:

““And whereas it is constitutional,

legal and mora] obligation of the

‘State to prosecute persons involved
in the said offences.” )

I do not know what moral obligation
the present government has. Can
there be any moral obligation? You
can have constitutional obligation,
lega] obligation but I do not know
what will be the moral obligation.
Whether moral obligation of Shri
Charan Singh, Shri Patel or Shri Mp-
rarji Desai! Whose moral obligation?
And what is the moral obligation of
Janata party? Whether in the courts
they want to decide the morag obliga-
tion of a political party? Can it be jus-
ticiable? Can courts entertain such
a clause?

Sir, this clause runs contrary to the
very preamble itself. In this clause
they have referred twice to the pre-
amble but the clause itself runs
counter to the preamble. I quote;

“Whereas Commissions of Inquiry
appointed under the Commissions of
Inquiy Act, 1952 have rendered re-
ports disclosing the existence of
prima facie evidence of offenceg co
mitted by persons who have held
high public or political offices in the
country and others...”

The words ‘and others' are missing in
Clause 5. Is it the intention of the
government to leave such others be-
cause although they referred fo ‘and
others’ in the preamble they are leav-
ing it in the operative part of the
clause B. So, sir, the cat is out of the
bag. So the mischief that the govern-
ment wants to do with help of this
bill is very evident, I warn the gov-
ernment and the Janata party that..

Yt qwlic fag (Sfriege) m

w7 ot e &

SHRI B. SHANKARANAND: =My
red turban friend does not know- that
he may be hauled up by the next
government, “(Interruptions) . -

1.only warn the Janata friends that
they are setting a very bad precedent.
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The government is setting a very bad
precedent and - I do not want this
House to be & party to such action of
the government, Ag they are seiting
such g ‘bad precedent, it will recoil
on them—maybe after a
Vms‘nu not immediately, It is
not that ¢ are occupying their
hereditary n;?e One day O‘r the
other they shall have to quit
and face the music from the succes-
sive’ government. So, Sir, I have sug-
gested @ new Clause in place of the
present Clause § It ig my sincere
request to the House that this House
be not a party to giving such draco-
nian powers to the government., So,
I am jntroducing a new clause as I
am not willing to give this power to
the government. It reads like this:
(Interruptiones)

It is the people of this country who
will decide ag to who will be the
Prime Minister of this country.

Sir, the new Clause which I have
given reads as follows:—

‘If the Central Government or
the State Government, as the case
may be, is of th eopinion that htere
is @& prima facie evidence of the

commission of an offence committed .

during the period of Emergency, as
per the report of a Commission of
Inquiry appointed under the Com-
missiong of Inquiry Act, 1052, the
matter shall be referred to a Special
Court’

It covers all the Commissiong of In-
quiry, This is what I say for the in-
formation of my friends from the CPl
and others, those who want to say
that this should be made applicable
to all the people who are involved in
the other commissions So I have put
in this. That is why I say:

“On receipt of a reference the Spe-
cial Court shall heat the parties
- ‘poncerned as per the provisions of
the Code of Criminal Procedure,
M.' . B .
" @0, Sir this is a very important and
. g wery well-drafted amendment, It
' 'wyill save the Government from its

copule of,

1 don‘t know why the Law Minister
is not cooperating with the Home
Ministry, That is how I find it, Sir.
That is what I see _ Creation of posts
is under the provisions of the Consti-
tution. It is the business of the Law
Ministry. They have to deal with this.
I do not know how the Home Minis-
ter has come to pilot the Bill, That
tells us about the ill-drafting of the
Bill. So, this is my doubt, The Gov-
ernment is not united on this. Maybe,
the Janata party is also not united
on this, I request Home Minister to
accept my amendment.

MR, SPEAKER: Amendment No.
67—shrimati Parvathi Krishnan.

SHRIMATI PARVATHI KRI-
SHNAN: In view of the fact that you
look the clock I will try to he as brief
as possible. My amendment actually
has to go along with my amendment
to the preamble.

MR, SPEAKER: You want perma-
nent legislation,

SHRIMATI PARVATHI XRIS-
HNAN: It ig for extending the am-
bit of the Bill. I say that it will be
extended for the future also. I say
thig because I think, it is very neces-
sary that we establish the prin-

ciple in this country of the
accountability of all those who
have heen and who are in

high places to the people, to the pu-
blic and to the electorate. That is
the reason. It is not only in periods of
emergency that such public offices
are misused but other times also. It
ig only this morning that I was read-
ing in the papers—and I say this
for the benefit of thoge hon. Members
as Chaudhary Balbir Singh and Shri
Gauri Shankar Ray—that one of their’
collesgues Shri Hukam  Chand
Kachwai has been asking for a Com.
mission against one of the members
of the present Cabinet. And once that
is completed, what do you do? On the
finding of the commissioch what do
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?W M Are you lﬂnl to have an-
other Bill and another Special Courts?
So, Sir, if such a commission is ap~-
pointed, a Bill or a legislation like
thig should cover such an offence also.
Various charges are being made
against the Chief Minister of Andhra
Pradesh regarding the manner in
which his 60th birthday was being
celebrated, I do not know what is to
be the future of that accusation. We
know what is being said about
the Bihar Chief Minister.
Maybe, a Commission will
come, We de not know what will hap-
pen, Therefore, Sir. the underlining
point of my esmendment is Lhat this
principle of accountability should be
established. That is why I have given
this amendment, I am sure the Minis-
ter, being a very upright soul that he
is, will accept it. He claims that his
mind is open on these questions, I
am sure his mind is not blank on this
and I hope that he will accept this
amendment and therehy  arouse
credibility in the country ag a whole.

SHRI R. VENKATARAMAN:
Clause 5, as it stands, is arbitrary.
Clause 5 stands as follows:

“If the Central Government is of
opinion that there iz prima facie
evidence of the commission of an
offence. ..."

1 want that it should be amended
as:

“If the Central Government is sa-
tisfled that....there is prima facie
evidence of the commission of an
offence....”

You know the difference between
‘the Government is of the opinion’
or ‘the Government is satisfled.... I
do not want to take the House. into a
iake . the House into along
lcmg judkinl ‘history - in the - inter-
. ammmmm_

mentary safeguard that the Govern-
ment must be satisfied that there is
a prima facie evidence for
such prosecution is necessary, There-
fore, the elementary thing that the
Government can do is that before they
say that a particular prosecution
should be launched or a case should
be referred to the special courts, the
Government must be satisfled, it
should not be merely of the opinion
that there is a prima facie case and
that satisfaction should be subject to
scrutiny by the courts.

This clause read with sub-section
(2) makes it all the more arbitrary.
Sub-clause (1) says:

“If the Central Government is
of the opinion that there is prima
facie evidence of the commission of
an offence......"”

Then sub-clause (2):

“Such declaration shall not be
called in question in any court”,

Even the opinion whether it is based
on evidence, sufficient evidence or no
evidence can not be called in ques-

tion. 'This is the very clause
which everybody has  been ob-
jecting in this country and

most . vociferously . by the other
side, and now they themselves come
forward saying that such declaration
shall not be eallﬂl in question in sny

- court. Should we have double stan-
dards? Are we indulging in double
tllafvm Mﬂaredohﬂﬂ

i is it
.- Jou iy that' Ge Government is_going
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ﬁoh nweeﬁuhihh mnﬂar then

a charge is flled against him, the Goy-

ernment must be satisfled that there '

18 a prima facie case. Even if you say
that there i8 prima facie evidence, you
cannot bar the jurisdiction of the court
to go into it at all. This makes it dou-
by erbitrary and I do not understand
how they can defend this This is the
very clause which they objected in the
Constitutiona] Amendment Bill and in
all the other legislationg passed. Now
they come forward and put the same
clause that such declaration shall not
be called in question in any court.
This is ridiculous and they cannot jus-
tify it before the Parliament and the
publie.

I would, therefore, suggest that my
amendment that the Government must
be satisfled that there is prima facie
evidence of the commission of an off-
ence and that the courts ghould have
the jurisdiction to go into these mat-
ters must be accepted by the Home
Minister,

My other amendments to this clause
are consequential.

MR. SPEAKER: In the morning, it
was objected to by some hon. Mem-
bers that the voting on the amendment
to the clauses should have been iaken
up immediately after the discussion
wag over, There was an omission on
my part. We will now take up voting
on clauses 2 to 6,

Clauge

MR. SPEAKER: In Clause 2, there
are 3 amendments—2 of Mr. Shan-
Xaranand, viz. Nos. 93 and 117, and
one of Mr. Lakkappa, viz., No. 57, which
is a new clause. Now I put the amend-
ment No, 93 of Mr. Shankaranand.

Amendment No. 88 was put and
negatived.

MR. SPEAKER: Innw put amend-
enit No. 117 of Mr. Shankaranand.

Ameudmm No, 11? wa.tpnt m
negatived.

MR. SPEAKER: The question is:

m.'l:!ut chuse 2 stand part of the
The motion was adopted,
Clause 2 was added to the Bill.

MR. SPEAKER : Now I put the
amendment of Mr. Lakkappa, for

new clause 2A, viz, amendment
No. 57.

Amendment No 57 was put and
negatived.

MR. SPEAKER: We now come to
clause 3, Amendment No, 34 by Mr.
Lakkappa. I put it now:
Amendment No. 34 was

negatived.

MR. SPEAKER: Now T put Mr.
Shankaranand’s amendment No. 38.

put and

Amendment No. 38 was put and
negatived,

MR. SPEAKER: Now I put
amendment No. 58, of Mr. Kalyana-
sundaram. The question is:

Page 2, line 28, —
omit “the Central Government
with the concurrence of” (58)
The Lok Sabha divided:

Dision No, 3] [14.56 hrs,
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m:.m mmm m

nmmwm-
‘ion, mm*_ammnml
54. Noes 163, '

MR. SPEAKER: I shall now put
amendments Nos. 94 and 95 by BShri
Shankaranand: )

Amﬁmuﬂmﬂm%muw'
and negatived. .

MR, SPEAKER: Amendment No. 108
by Shri Venkataraman.

SHRI R, VENKATARAMAN: If they
do not want to accept any improve-
ment in drafting, I leave it to their
own good sense,

MR, SPEAKER: So, you are not
pressing it?

SHRI R. VENKATARAMAN: No.

Amendment No. 103 was, by leave
leave withdrawn,

MR, SPEAKER: Amendment No. 104
is the same as No. 58 already disposed
of,

I shall now put amendment No. 118
moved by Shri Shankaranand,

Amendment No. 118 wag put ond
negatived.

SHRI SAUGATA ROY: I have two
amendments Nos. 124 and 125. Amend-
ment No. 125 ig similar to that of Mr,
Kalyanasundaram's,

MR. SPEAKER: So, it goes. You do

not press A:nandment No, 124,

SHRI SAUGATA ROY: No,
Amendment Nos, 124 and 125 were
by leave withdrawn.
MR, SPEARIR The question is:
“That clause 8 st;nd part of the
BiL”

The motlon was adopttd
mtmawuﬁdodﬁ.thnm

*The mnovﬁngumbuadmmmﬂedthehvotedhrﬂm :

Barvashrl Charan Singh, Satish Agarwal, Narendra P. Nathwunl Mh-
bir Singh, Brij Bhushan Tiwary Mahamaya Presad Sinhs, Sharad Yadav :
Hukam Ram, snmmnmmadumammmmmm t



- - Clanse 4
MR, BSPEAKER: There are two
amendments Nos. 66 and 72,
1 shall first put Amendment No. 88

by Shrimati Parvathi Krishnan to the

vote of the House

Amendment No. 66 was put and nega-
tived,

MR SPEAKER:; Amendment No. 72
by Shri Saugata Roy is covered by
the earlier amendment,

«  Amendmenit No. 72 was, by leave,
) withdrawn.

MR. SPEAKER: The question is:
“That clause 4 stand part of the
Bill.”
The motion was adopted.
Clause 4 was added to the Bill

Clause §

SHRI R. VENKATARAMAN: The
Minister has not replied to the points
which I made,

MR. SPEAKER: If he does not want
to reply, 1 cannot force him to reply.
He can say, “I have no reply”,

SHRI B. SHANKARANAND: It will
be contempt of the House if he gays
he has no reply,

MR, SPEAKER: Have you unything
. more to say, Mr, Minister?

15 hrs.

SHRI H, M. PATEL; I would only
like to say, since Mr, Venkataraman
is anxious that I have to make obser-
vations on what he has gaid. ...

AN HON. MEMBER: Renly.

SHRI H, M, PATEL; Observations
1nth1|caumemmply _

Mr Venkataraman was very much
- concerned with the fact that Clause 8,
“ag it stands, will be disastrous and so
also Mr. Shankaranand wag concerned
Mﬁ.twﬂdﬁhhuymﬂhﬁ

point was. specifically considered by the
Supreme Court and, if I may refer to
pp. 77-78, you will see that they con-
gider that Clauge 5 is perfectly sound
and it does not in any way contravene

other side have said.
1y in accord with all the due canons of
justice,

SHRI R. VENKATARAMAN: He has
not understood my point at allL. What
I gaid was not mbout the legality...

SHRI H. M. PATEL: I do not think
it is necessary for you to reiterate all
that you have said,

SHRI R. VENKATARAMAN: I am
not reiterating, I am just saying that
you did not reply to any of the points
raised. What I said was not about
the legality. What the Supreme Court
decided was only gsbout the legality.
What I said was that in respect of
every criminal charge, a person is
entitled to all the principles of justice.
He has to say on that.

SHRI H, M. PATEL; What Mr, Ven-
kataraman says is that I should accept
everything that he says and then only
1 will be conforming to all the prinei-
ples of justice. The Supreme Court is
ag well aware of what ig proper in
Such cases.

MR. SPEAKER: Now, there is the
Amendment No. 8 moved by Shri G.
Narsimha Reddy.

SHRI G, NARSIMHA REDDY: I am
not pressing,

MR. SPEAKER: Hag he the leave of
the House to withdraw his Amend-
ment?

SOME HON MEMBERS: Yes.

Amendment No. 8 was, by leave, with-
. drawn,

MR. SPEAKER: I now take up
Amendment No. 35 and 36 moved by -
Shri Lakkappa, I will first put Amend.
ment No, 35 to vote. )
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Amendment No. 35 was put and
: ; negatived

MR. SPEAKER: Amendment No. 36
is to Clause 5. Clause 5 says
that - when the Government gives
an opinion that there is a prima
facie case and makes a declara-
tion, then it can be referred to the
Special Court and the opinion of the
Government shall be final and it can-
not he called in question. Two sugges-
tions have been made that in place
of opinion, it must be satisfaction and
barring the jurisdiction of the courts
must be deleted,

The question is:

"M 2,_
omit line 40.” (36)

The Lok Sabhg divided: '
Division No. 4] [15.10 hrs.
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Bmhhﬂ.mnmnm
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. MR, SPEAKER: Subject to correc-

ton, the Result* of the cnvtm is:
" Ayes 47; Noes 174.

_mmoﬂmmnemﬁm.

MR. SPEAKER: I will now put
amendment No. 38 of Shri Shankara-
- nand to vote,

Amendmeﬂg No, 39 was put and
negatived,

. MR, SPEAKER: 1 will now put
amendment No. 67 of Shrimati Par-
vathi Krishnan because she wants it to
be a permanent one and not confined
i.;nly to the emergency. The question

Page 2, line 34—

Omit “during the period men-
tioned in the preamble hereto™ (67)

The maotion m negatived,

MR. SPEAKER: Now amendment
No. 106 by Shri Venkataraman. Are
you pressing your amendment?

SHRI R. VENKATARAMAN: Iam
not pressing.

Amendment No. 106 was, by leave,
. withdrawn,

SHRI R. VENKATARAMAN: About
my amendment No, 108. There is
some confusion because the preamble
has been brought into the section and
this is an amendment which relates to
the Preamble. If my amendmen; to
the Preamble ig earried, then you may
take up this.

‘MR. SPEAKER: Not necessary. I
will put No. 108 to the vote of the
House.

Amendment No. 106 was put and
negatived.

MR. SPEAKER: - Now I will- put
amendment No. 112 to vote,

Amendment No. 112 was put and
negatived, -

MR. SPEAKER: The question is:
“That clause 5 stand part of the

The motion was adoptet.i‘
Clause 5 was added to the Bill.
Clause 8
MR, SPEAKER: Mr. Shankaranand.

SHR] B. SHANKARANAND. I " jve
moved my amendments.

MR. SPEAKER: You have moved.
But would you like to say anything in
the matter?

SHRI B. SHANKARANAND: Yes,
Sir.

Sir, you see in clause 8 a new word
has been introduced. I will read the
clause:

“On such declaration being made
in respect of any offence, notwith-
standing anything in the Code, any
prosecution in respect of such
offence ghall be instituted only in a
Special Court designated by the
Central Government and any pro-
secution in respect of such offence
pending in any court shall stand
transferred to w Special Court
designated by the Central Govern-
ment.”

In the previous clauses the word
useq is ‘nominated’. A judge ghall be
nominated. Then in clause 3, a Court
shall be established. What is this ‘de-
signated’'? Does it refer to the Judges
or does it refer to the courts? Why
have they put this new word ‘designa-
ted? The Special Court is to be
‘established’—that can understand, As

*The following Memberg also recorded their votes:

- Ayes: ' Shrimatl P. Chavan, Shri R.R. Patel, Amarsinh V. Rathawa.
Noe; .8hri - Ghulam Hohnmuxhsn Shri Mohan Lal Pipil, Jwala
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per the constitutional provision, a Spe-
cial Court can be established and it
. can be established wunder clause 8.
Now the Judge is T be ‘nominated.’
Allright. They have passed that clause
that the Judge shall be nominated,
Here, the Central Government was de.
signating the court. Now, what is
this? I do not understand this mystery
of ‘designation’. They cannot desig-
nate a court. They can establish a
court. They can designate a Judge,
But here they say ‘Special Court de-
signated by the Central Government’.
What is ‘designated'? I do not under-
stand. What meaning have they
understood? I do not know. I want to
know from the Law Minister or the
Home Minister.

Sir, 1 do not want to give this power
to the government, I say this should
be omitted as this will give much
power, an arbitrary power to the gov-
ernment to do any mischief against
any ong because they will appoint any
Judge ang they will appoint any court
because their declaration cannot be
challenged in any court of law.

SHRI B. C. KAMBLE: BSir, I will be
very brief. I have two points only.
First point is this. So far as making
a declaration is concerned, it will be
followed by the institution of prosecu-
tion. There is now a real difficulty so
far as such of the cases which are al-
ready instituted ang which have al
ready been decided and a revision ap-
peal is pending is concerned. There-
fore, my purpose is to separate the
declaration from the institution of
the trial Otherwise, only those cases
which are so far not instituted alone
~will be conducted and thogse cases
which are already pending prior to
your declaration, the cases cannot be
declared and such of the cases which
are already decided wnd 5 revision

" appeal is made, those canmot be
covered by this. Thiz is a lacuna to
which I want to draw the QGovern-
ment’s attention. I am doing so, so
that Government may examine that
lacuna.

. BHRI-O, V. ALAGESAN ' (Arko-
nam): Sir, in this House we have ithe
strange spectacle that the hon, Mover
doesg not meet the argumenis made,
We also pee another strange spectacle
and that is, my hon. friend, Shrl Nath-
wani, anticipated the arguments and
tried to meet them. [ think you will
direct the Home Minister to properly
reply to the points raised on the
floor of the House.

My amendment seeks to amend the
scheme of the Bill slightly. Ag the
Supreme Court observed, the Bill is
now before us in flesh and blood. I
would like to cut out some flesh and
draw out some blood purely in the in-
terest of the health of the Bill. There
are now two categories of emergency
cases—one is; the declaration of cases
will be made and prosecutions will
be launched before the Special Courts;
the other get of cases has already been
taken up and they are in various sta-
ges of being processed through the
courts—may be the magistrate courts,
district courts or appellate court—High
Court. I desire by my amendment
that it should not appear that we try to
give retrospective effect to the prin-
ciples and procedure laid down in
this Bil] by bringing in cases which
are already before some courts of
law.

Sir, I seek to exempt that. They
may be carried on or they may be
processed in the usuml course. Only
such of those cases about which the
declaration will be made hereafter
can be put before the special courts.
That is my amendment. Sir, I may
here read out what the Supreme
Court has said. They have said that
this Bill hag tried to put both these
things together. I quote: _

“The Bill, in short, excludes the
existence of two parallel jurisdic-
tions in the same field.”

SHRI HAR] VISHNU KAMATH; Is
that the MOﬂt! upintom

amuov AL&GIBM( Ye-.mt
the majority. opinion. -This ensu-
Mvdythtmmmwhuh
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tall wlthm the scope -huu b, tired by
the Special Courts only and by no
other court. That is what they have
said. They have only explained the
scheme of the Bill but they have not
‘opined against the scheme envisaged
in my amendment. It is possible that
there can be two parallel jurisdictions
and the old cases can be carried on in
the ordinary parts of the land Such
of the_cases for which the declaration
will be made may be taken up by the
Special Courts. That is my point.

SHRI H. M. PATEL: There is noth-
ing that I can gdd. The wordingy are:

“Any prosecution in respect of
such offence pending in any court
shall stand transferred to a special
court designated by the Central
Government”,

These are the words which he wants
to omit. Ag he himself read out, the
Supreme Court has gone into it and
considered that there should not be
iwo jurisdictions. I cannot accept it.

MR. SPEAKER: I now put amend-
ments Nos. 40, 41 and 42 moved by
Shri B. Shankaranand to the vote of
the House.

Amendments Nos, 40 fo 42 were put
and negatived.

MR. SPEAKER: Mr, Kamble, are
you pressing your amendment No. 807

SHRT B. C, KAMBLE: No, Sir, T
would like to withdraw my amend-
ment.

Amendment No. 80 was, by leave
withdrawn,

MR. SPEAKER: T now put amend-
ment No. 114 of Shri O. V. Alagesan
to the vote of the House,

Amudmeﬁt No. 114 was put and
negatived,

MR. SPEAKER: The question is:

. “'l‘hatehlﬂeostnnd part of the

BinL"

. The wmotion was adopted.
“Chtuge 8 was added to the Bill

Clause 7

MR. SPEAKER: Mr, Kamble are
you pressing your amendment No. 817

SHRI B. C. KAMBLE: No, Sir, I
would like to withdraw my amend-
ment. .

Amendment No. 81 was, by leave,
withdrawn,

MR. SPEAKER: Mr, Shankaranand,
there are amendments No. 88 end 97
in your name,

SHRI B, SHANKRANAND: su.'
the clause as it is reads:

“If at the date of the declaration
in respect of any offence an appeal
or revision against any judgment or
order in u prosecution in respect of
such offence, whether pending or
disposed of is itself pending in any
court of appeal or revision, the same
shall stand transferred for disposal
to the Supreme Co

Sir, in view of my other amend-
ments which T have suggested to vari-
ous other clauses, I say that it first
should go to the High court or the
Supreme Court as the case may be.
8ir, I request the Home Minister to
pay attention to my point. (Interrup-
tiong). If it is pending in the Sessions
Court it should go to the High Court
and if it is pending in the High Court
it should go to the Supreme Court.

SHRI R, VENKATARAMAN: 8ir,
my point in amendment No, 108 is
that though certain cases may be
referred to the Special Courts yet
there sre caseg which are already
decided and/or pending in appeal gnd
there, the normal Criminal Procedure
Code should apply and there is no
reason why it ghould go to the Sup-
reme Court straight. Sir, as  the
special courts are manned by the High
Court judgeg it is presumed that there
is better appreciation of the evidence
by them snd that there s better

consideration of the case at the first
stage itself yet in regard to the cazes
which have dealt with at the



eligible under Cr.
justice, That is my point,

If cases were heard by a Trial Judge
who iz a judge of the High Court and
it there is an appeal to the Supreme
Court, then, a certain consideration of
the case by the High Court hag already
taken place. Therefore, the Supreme
Court itself wil] be able to deal with
the facts und the law. But where a
case has not been dealt with by a
Judge of the High Court but it has
been dealt with by the subordinate
judiciary, then the normal protection
given under the Cr, P.C. for appeal
and revision should be available to
him, Otherwise, you will be depriv-
ing a man of his judicial right. There-
fore I press my amendment.

MR, SPEAKER: Amendment No.
115, Mr. Alagesan,

SHRI O, V, ALAGESAN: Amend-
ment No. 115 is in line with my pre-

vious one. But it is slightly different
also....

MR, SPEAKER; More or less
gimilar, .

SHRI O. V. ALAGESAN: Not
exactly similar, Now, this is with
reference to cases which have decided
and which are likely to go on appeal
or which are pending in an Appeal
Court. At least 6 months period should
be given to the normal Appeal Court
to decide the case. Ang if it is not

cases within that period, then only it
should #tand eutomatically transferred
to-the Supreme Court. That is all that
my amendment seeks to bring about.
The Supreme 'Court have -stated:
. ‘Speedy terminmtion of - prosecutions

]
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by
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of meking declaration.

" Under Clause 5 I have said that it will

be objectionable for me to keep this
power. I have said this about clause
7. So, I have given my amendment.

MR. SPEAKER: These can be put
together—Amendments Nos, 88 and
7.

I will now put amendments Nos. 96,
97 and 119 moved by Shri Shankara-
nand to the vote of the House.

Amendments Nos. 96, 97 and 119 wer€
put and negatived.

MR, SPEAKER: I will now put
Amendment No, 108 of Shri R. Ven-
kataraman to vote,

Amendment No. 108 wag put and
negatived,

MR. SPEAKER: We come to
Amendment No. 115, by Shri Alagesan,
1.will now put Amendment No, 11§
to the vote of the House.

Amendment No. 115 was put
and mnegatived. .
MR. SPEAKER: We will now tske
up the clause, Mr. Kamath, I




the other. No, please, Mr, Kamath,

SHRI HARI VISHNU EKAMATH:
Please read the Clause,

MR. SPEAKER: No. Mr. Kamath. I
am not allowing,

SHRI HARI vxsmw KAMATH:
Tdumu-ﬂttaryinyourmum

MR SPEAKER: I wili now put
Clause T to vote,

The question is.

“That Clause 7 stand part of the
BilL”

The motion was adopted.
‘Clause T was addéed to the Bill.

MR. SPEAKER: The House hag to
take up Private Members' Business
now. I want to know whether further
consideration of this Bill should be
continued on Monday or after the dis-
<ussion on the Reilway Budget.

' m MINISTER OF . PARLIA-
MENTARY AFFAIRS AND LABOUR
' (SHR] RAVINDRA VARMA) I sug-
limw‘ﬁehhmm-.ﬂarhp
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Report -
@eneral discussion on  thy Ruilway

Budget on Thursday.

MR. SPEAKER: All ﬂgltt, wewﬂ
take it up further on Thursdey next. -

—————

COMMITTEE ON PRIVATE MEM-
BERS BILLS AND RESOLUTIONS

Nmnml‘tﬂm

SHRI CHATURBHUJ (Mwar):
I beg to move:

' House on the 28th Februsry, 1079."
1531 hrs.
[Dr, SusemLa Navar in the Chair]
SHRI EDUARDO FALEIRO (Mor-

stituency. This Bill is being suppreas-
ed by the Home Ministry just because
it does not suit them. I would request
that the hon. Speaker may use his
powers under the relevant rule, Rule
204(2), if I am not mistaken, and he



