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SHRI P. K. DEO; 1 beg to move:

“That the debate on the Consti-
tution (Amendment) Bil] (Amend-
ment of article 352) be adjourned”

MR. CHAIRMAN: The question is:

“That the debate on the Constitu-
tion (Amendment) Bill (Amend-
ment of article 352) be adjourned.”

The motion was adopted.

1546 hre.

‘CONSTITUTION (AMENDMENT)
BILL

(Amendment of article 124)
by Shei P. K. Deo.

MR. CHAIRMAN: We will now
take up Mr. P. K. Deo’s Rill
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SHRI P. K. DEO (Kalshandi): I
beg to move:

“That the Bill further to amend
the Constitution of India, be taken
mio consideration.”

Sir, if you go through the State-
ment of Objects and Reasons, you
will be convinced that no persuasion
is required to accept this simple Bill
The Statement of Objects and Reasons

says:

“*The Constitution of India does
not lay down any procedure for the
appointment of the Chief Justice of
the Supreme Court, though the
Constitution is clear regarding the
prucedure of the appointment of
other Judges of the Supreme Court.
Any citizen of India who has been
a Judge of g High Court or of two
or more such courts for five years
or has been an Advocate of a High
Court or of two or more such courts
for at least ten years and is consi-

dered by the President as a dis-
tinguished jurist iz eligible for such
appointment. The appointment of
the Chief Justice of the Supreme
Court iy within the discretionary
powerg of the President who acts
on the wudvice of the Council of
Ministers. It is, therefore, high
time that the procedure for the
appointment of the Chief Justice of
the Supreme Court jg laid down.”

You will agree with me, 8ir, that
there gshould be some guideline for
the appointment of the Chief Justice
of Supreme Court. I have said that
the guideline should be in consonance
with the practice that has been fol-
lowed, and hag been well accepted in
this country. If you analyze the
appointment of the Chief Justice of
the Supreme Court, you will find
that there have been only
two occasiong when there was depar-
ture from thig sstablished practice. The
first was when Justice Gajendragadkar
became the Chief Justice superseding
Justice Imam, because unfortunately,
the latter was incapacitated. He simp-
ly could mot ‘unction as a Judge,
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because of his physical disabilities and
because he had several strokes which
resultedq in the deprivation of his
speech and in loss of memory. At that
time nobody raised his litile finger.
During the second occasion, it was a
political decision. On the 25th April
1973, tnig country received the news of
the Government's decision to gupersede
three eminent Supreme Court Judges
viz. Justice Shelat, Justice Hegde and
Juslice Grover. with shock and disbe-
lief. Those Judges were superseded.
They, cf course, resigned in the hest
tradiiony of the Judiciary, of public
life ard of propriety. But the reaction
throughout the country was swift,
spontaneocus and almost wunanimous.
Probatly no decision of the Govern-
ment in receni years has aroused such
a deep resentment and protest as was
evident at that time. During the hear-
ing of the great constitutional case,
Keshavananda Bharati's case, in which
judgment was delivered just a day be-
fore Justice Sikri retired, the Attorney-
General, Mr. Niren De, appearing for
the Union of India and as Counsel for
Kerala State, expressly referred in
open couri, both orally and in writing,
to alternative political action if the
Supreme Court ruling did not favour
Government at that time.

The passing over of the three renior.
most Justice railsed issues which far
transcended considerations of injustice
to three individuals. It evoked reac-
tions from the Bar. With a few excep-
tions of committeq lawyers like R. K.
Garg, who is a Communist card-holder,
and Rajni Patel President of the Bom-
bay Provincial Congress Committoe
and a few others, there was a unami-
mous vote in practically every Bar
Apsociation condemning Government's
action. Never hag the Bar shown guch
unammity and reacted so strongly on
an issue like this since independence.
It was, I would say, their finest hour.

The first public expression of re-
sentment canre from the Chairman cof
the Bar Council of India, my distingui.
shed colleague, Mr. Ram Jethmalani.
who is not here at the moment, who
dégeribed the action o3 the most ghotk.
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ing display of executive arrogance.
He hag vindicated his stand and proved
bow true he was by trouncing the for-
mer Law Minister, Mr. H. R. Gokhale,
in the elections from one of the most
enlightened  constituencies in this
country. The country's eminent jurists
like Setalvad, Chagla, Sha, K. T.
Desa: V. M. Tarkunde and N. A. Pal-
khivala condemned this attempt to
undermine the court's independence.

On 26th April, the Supreme Courl
Bar Association by a resolution des-
cribed the action as a political one
when one considered the timing and
the manner of the appointment. Then
followed Bombay, Chandigarh, Banga-
lore, Madras, Srinagar, Patna, Allaha-
bad. Jabalpur and Gauhati and even
the bar assoclationg of the subordinate
courts throughout the country.

On 3ird May lawyers throughout the
country boycoited the courts. On 4th
May the Supreme Court Bar Associa-
tion served notice on the Union Minis-
ter of Steel, the late, lamented Mr.
Kumaramangalam, and the then Law
Minister, Mr. H. R. Gokhale, to show
cause why they should not be expelled
from the Bar Association of the
Supreme Court for their perverse
stand. Thig is the chronology of the
entire events.

But here the question is one of prin-
ciple. What is the gquestion? Was it
on considerations of calibre, ment or
suitability that these three distinguish
ed Judges were superseded or did they
pay the price for their independence
ang intellectual integrity? On thus
point there wag a marathon debate in
this House on the 2nd mnd 4th May,
1973 and this House heard some of
the “est speeches barring the Treasury
Benches and their communist friends.
They came out in their true colours.
The cat was out of the bag and the
colour of the cat was red Nothing
could be more appropriate when Mr.
Mohan Kumaramangalam starteq quot-
ing from the 14th Report of the Law
Commission in ordet te build the case.
It reminds me of the phrase ‘devil quot.
ing trom geriptures’. The very satne
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report totally destroys the Govern-
ment’s case. It is noteworthy that the
Chairman of the Law Commisgion, Mr.
Setelvaa and threg other gignatorieg 1.e.
Mr, Chagla, Mr, Sukri and Mr. Nani
Pulkinwala, made public gtatements
condemnning the Government & decision.
Their contention was “if Government
have followed the recommendation in
the report those threg judges could not
have Leen superseded".

Quoting from that Report of the Law
Commission confirms Supreme Court’s
role as courageous protectors of cilizens
rights. 1 am gquoting:

“It (the Supreme Court) was cal-
led upon to stand as a protector ol
the fundamental rights of the citizen
against executive anq legislative
activn, The jmportance of the Court
as the unbolder of the rule of law
and a8 the bulwark of the cilizen s
rights in g democratic constitution
containing a bill of rights was em-
phagsised by Chief Justice Kania at
itg incugural gitting....”

Justice Hegde, Justice Grover and
Justice Sheltit distinguished themselves
upholderg of rule of law and citi-
zen's right. Now, if they admirably
fit as judges of the Supreme Court, can
they not fit to be Chief Justice? The
Law Commission recommended that
the most suitable person did not mean
suitability from the view point of the
executive. If qualities needed by the
Law Commission were the criteria.
this was the strongest possible case for
not superseding them for their fear-
lessness, sturdy independence and ad-
ministrative competence. Justice
Shelat and Hegde had already served
with great distinction as the Chief
Justice of the Gujarat High Court and
the Delhi High Court respectively and
there has not been the slightest alle-
gation that justice Grover lacked admi-
merAtive compedence, Any wiy 8¢
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uttercrces in Parliament by the Mins-
ter were mosi ghocking. Mr. Mohan
Kumaramangalam further stated that
we must have “forward-looking judges
and not backward-locking judges” and
the Chief Justice should be one who
would “help' the Government and
“whose political philosophy would

be the most suitable from the
exccutive viewpoial.” I appreciate
his  bolduess and I appreciate

fdm  for nof minfefng words, for
having called a spade o spade, for
painting the Government in their true
colour. They wantsad a committed
judiciary—typical of communist counrt-
ries—committed to the philosophy of
one and only party.

18 hrs.

MR. CHAIRMAN: It is now 80
Clock. How much time will you teke?

SHRI P. K. DEO: 1 will conclude in
5 minutes.

MR. CHAIRMAN: You can continue
next time,

SHRI P. K. DEO: I will take only
5 minutes, 1 would like to conclude
today.

MR CHAIRMAN: I will have to ask
the House. After 6'0 Clock, you can-
not ¢nntinue unless the House agrees.

SOME HON. MEMBERS: We do not
wany to sit beyond 6'0 Clock.

MR. CHHAIRMAN: You may continus
your speech next time. The House
stands adjourneq till 11 A.M. on Moa~
day.

18.01 hrs.

The Lok Sabha then adjourned titl
Eleven of the Clock on Monday, Novem-
ber 321, 1877/ Kartika 30, 1889 (Spka).



