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COMPANIES (AMENDMENT) BILL

MR. CHAIRMAN: We will now
take up the Companies (Amendment)

Bill.

THE MINISTER OF LAW, JUS-
TICE AND COMPANY AFFAIRS
(SHRI SHANTI BHUSHAN): 1 beg
to move:

“That the Bill further to amend
the Com.panies Act, 1956, be taken
into consideration”,

The Bill is a short one and I hope it
would be a non-controversial one. As
the hon. Members are aware, the
Companies Act was last amended in
1974 fairly comprehensively and even
so a need was felt to review the
entire Companies Act as also the
sister legislation namely the Mono-
polies and Restrictive Trade Practices
Act of 1969 and the Central Govern-
ment have appointed a Committee to
review these Acts under the chair-
manship of Mr. Justice Rajinder
Sachar, a silting Judge of the Delhi
High Court. This Committee is pre-
sently going into the wvarious provi-
sions of the Companies Act as well
as the Monopolies agnd  Restirictive
Trade Practices Act for a complete
review and il is expected to submit
its report within a few months. After
that report has been considered,
a comprehensive piece of legislation
in regard to the two Acts will be
brought before the Parliament. In
the meanwhile, there were some
other matters of an urgent nature
and, therefore, this Bill has been
brought before the House and I would
just briefly indicate as to what are
the main provisions with which this
Bill deals.

First of all there was a provision
introduced by the 1974 amendment to
the Companies Act in regarq to the
deposits taken by the companies, and
certain provisions had been indicated
by that amendment of 1974 regulat-
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ing the taking of deposits by the
companies, upto what limit and in
what manner those deposits should
be taken and in regard to the depo-
sits taken earlier, there were provi-
sions laying down the period of tirr.t
during which those deposits had 1o
be returned. If they were not re-
turned within the time which was
prescribed by those provisions then
in that case it wag a criminal offence
on the part of the companies and
officers in default. It has been found
that in many cases this provision
could not be applied, because ob-
viously when these deposits were
taken at that time there had beem no
provision and, therefore, deposits had
been taken in the belief that they
were entitled to take those deposits,
etc., and in the case of many compa-
nies on account of strikes and -other
difficulties beyond the control of
those companies it was nof possible
for a number of companies to comply
with those provisions and, question,
therefore, arose as to whether it was
not possible for the companies = o
apply that the requirements of Scc-
tion 58(A) of the Companies Act as
was introduced by the 1974 amend-
m.ent whether there should be a pro-
vision in which somebody should
examine as to whether the default in
complying with those requirements
was on account of some genuine diffi-
culties of the companies themselves
even though they were in a position
to comply with the requirements fhey
were not complying with the require-
ments that the genuine cases can be
differentiated from the non-genuine
cases the requirements of law can be
enforced in the case of genuine hard-
ship. Those cases in which there i3
no hardship and there is delibe-
rate non-compliance of the law are
mixed up together. Both of them: are
equally guilty under the law.

What happens is—a person who is
not deliberately complying with the
requirements of law, even though
there is no genuine difficulty, he takes
advantage of the fact and others who
are in genuine difficulty on account



of various factors beyond their con-

trol since they are not also comply-

ing with it ang the law places them

on the same footing take advantage

of *hat fact and is not prepared 1o
~comply with it.

It is in order to remedy this situa-
tion that this amendment has been
proposed by this Bill so that it shall
be the duty of the person whenever
he is not able to comply with the
requirements of Section 58(A). then in
that case it will have to come before
the Government and the Government
will have to apply its mind and the
objective summary on the basis of
which Government will apply its
mind ang find out what is the remedy.
Is further extension of time called
“for in the circumstances of the case?
The Government will have (g apply
its mind and only if it considers it
necessary for avoiding any hardship
or for just and sufficient reason to
make an order. Then only an order
ran be made by this provision which
s being introduced by this Bill
either to grant extension of time be-
cause facts will differe from cases to
case either for extension of time to
comply with the requirements of law
or the Company or class of compa-
nies could be exempted from any
provision of this section either gene-
rally or for a specified period and all
-this order could be subject to such
conditions as may be spesified in the
order, so that the order which will
have 1o be made by the Government
will be have to be limited by the re-
Quirements of the given sifuation in a
particular case.

It is further provided that if an
order is in relation to a class of com-
banies then such order could be issu-
ed only after consultation with the
Reserve  Bank of India. Therefore.
the object of {his proposed amendment
9 the amendment to the Act is ob-
Vious—namely to distinguish Between
tases which are on account of any
hardship, on account of any difficulty,
®le., are not in a position to comply
With the requirements which were
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introduced by 1974 amendment and
those companies which are in a posi-
tion to comply or if they are in a
position to comply after a little while
and they can objectively do so. If
that is not done that will suffer un-
intended hardship—either extension
of time could be given or exemption
could be given subject to such con-
ditions, etc., as were to be prescribed.

There is another amendment of a
minor character. There ig Section
108(h) of the Companies Act. In 1972
the Companies Act was amended and
the expression ‘same management’ so
far that amendment when the Bill
was introduceq in 1972, the expression
‘same management’ had the same
meuning both under the Companies
Act as well as the Monopolies and
Restrictive Trade Practices Act. That
Bill went to the Joint Committee and
then the expression ‘same manage-
ment” had becn given two meanings—
one meaning for the purposes of Com-
panies Act and the olther meaning for
the purposes of Monopolies and Res-
trict Tracde Practices Act. The Joint
Committee provided that the provi-
sions of Sections 108A to 108C shall
apply to the shares of monopoly com-
panies only. If these provisions were
applicable to monopoly companies
cnly then it would be more appropria-
ie that the expression ‘same manage-
ment' should have the same meaning
which has been assigned to it for the
purposes of the MRTP Act. There-
fore this amendment has become ne-
cessary.

Another amendment has become
necessary on account of the decision
of the Supreme Court in 1973 with
regard to the submission of balance
sheet and profit and loss account of a
company. The requirement has been
that after the annual general meét-
ing the profit and Jloss account and
the balance sheet have to be filed
with the registrar. A quesfion arose
that when a company committed a
default of not holding the annual ge-
neral meeting at the proper tinfe, can
it do away with the requirement of
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filing the profit and loss account and
the balance sheet with the Registrar.
There had been difference of opinion
but the Supreme Court held the
view thu! in case the annual general
meeting was not held, this require-
ment (of filing the copy of the
balance-sheet and P & L  Account
with the Registrar) was not appli-
cable and no action could be iaken
against the company for default, That
lacuna is sought to be corrected by
this proposeq amendment. Under this
amendment whether or not annual
general meting was held or not there
would be this requirement of filing
the balance-sheet and the profit and
loss account with the Registrar.

There is another amendment to
Section 293 of the Act relating to the
monetary limit of Rs. 25,000 for the
purposes of contributions for charit-
able purposes. During the course of
many years the value of the rupee hus
gone down and it is proposed that
this ceiling of Rs. 25,000 be raised to
Rs. 50,000 so that these contributions
for social and charitable purposes get
paid at increaseq cost. There should
be such a provision So that they can
go up to the extent of Rs. 50,000 .n-
stead of the old ceiling of Rs. 25,000.

Regarding Section 620 of the
Companies Act, there was a provision
that so far as delegated legislation is
concerned, the draft notification is to
be laid before each House of Parlia-
ment for a period 30 days and then
only it woulg have operation. The
difficulty was that from 1975 onwards
one of the two Houses has not had
a session of this perioq of 30 days. On
one session it was laid. The session
was not for a period of 30 days. Then
it was laid again. Then also it did
not have 30 days of session. There-
fore it hag to be laid again. There-
fore this amendment has become me-
necessary to provide for the entire
period to be counted. Even the brok-
en periofls would be counted together
in order to count this period.
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There are certain other amendments
which are corollary to the transfer of
certain powers which have beun
transferred to the Company Law
Board. There are provisions how the
orders made by Company Law Board-
should be executed. The courts can
execute those orders as if they were
decrees and orders of the court itself,
These are the main provisions of the
Bill aad I hope that ‘the House will
pass this Bill. With these words I
mave.

MR. CHAIRMAN: Motion moved:

“That the Bill further to amend
the Companies Act, 1956 be taken.
into consideration.”

DR. V. A. SEYID MUHAMMAD"
(Calicut): This Amending Bill seeks
to amend Sections 58A, 180, 293 (e), 620
and 634A. As you are aware and as the
House is aware and the hon. Minister
has just now stated in the House that
a High-Powereq Committee is appoint.
ed to go into the Companies’ Act and
also the MRTP Act.

The report is expected very soon and
it is amusing why the Minister had to
go into the exercise of piece-meal legi-
slation at this stage. He said that there
are compelling reasons but the House
is yet to hear what those compelling
reasons are? What is the urgency about~
it? When the whole matter is seized of
by a high-powered committee going in-
to the entire gamut of the thing one
cannot understanq why the hon'ble Mi-
nister has come before this House with
this piece-meal legislation.

Sir, I do not propose to go into the
details of the various proposed amend-
ments except to say a few words on
293(e) I am sure the Minister and the
Department will see to it that this in-
crease to Rs. 50,000/- will not lead to
abuses and siphoning of company
moneys into private pockets in the
name of|donations to charities, I am
sure the Minister and the Company
Law Department will have appropriate
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procedural and other rules and regula-
tions to see that the abuse does not
take place.

¢Having started this exercise which
is absolutely uncalled for—in the cir-
cumstances already siated—I wonder
why the Minister did not go to the
next Section, namely, 293(A) regard-
iny ihe prohibition of company dona-
tions 1o political parties. You are
aware, Sir, it has been said hy Lord
Birkenhead with his characteristic pen~
chant for sarcasm and satire that Law
i ‘an ass. I have never seen in the an-
nals of legal \history where law has
been made to look more assinine than
in the matier of interpretation of Sec-
tion 295(A) recently.

The previous Law Minister gave a
certain interpretation in the matter of
donation, contribution or payment as
the case may be for publication of ad-
vertisement in  souvenirs. The same
opinion was given by another eminent
lawyer. The same opinion was given
by a retired Chief Justice of the Sup-
reme Court and on these adveies and
opinions the Director of a company or
comapny in which a Director who is
now a Cabinet Minister—if my infor-
mation is correct—made such contri-
bution, payment or donation as the
case may be in the matter of publica-
tion in the souvenirs, The position is
that the Law Minister who gave that
opinion is prosecuted for corruption;
the former Chief Justice who gave the
same opinion is presiding over 3 Coms
mission to go into the excesses of Em-
ergency and Corruption. Another emi-
nent lawyer who gave the same opi-
nion as the Law Minister .represents
this country in the United States and
the Director whose company paid on
the same interpretation for this souve-
nir is a Cabinet Minister. So, Sir, in
the annals of legal history Law has
never been made to look so foolish. So
when the hon. Minister started the un-
Necessary exercise of this piecemeal
legislation, it would have been better if
he went further to Section 283(A) and
Clarified the situation at least for the
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future. They the Janata Party went to
the election promising innumerable
new legislations; repeal of the 42nd’
Amendment of the Consti{ution, I am
not commenting on that. The exercise
is going on. With the best intentions,
the Government is proceeding. I do not
wish to say anything about :.

Another promise was the repeal of
MISA ang we heard the statement
made by the hon. Prime Minister in
this House. The name MISA will be
changed and what he meant, was that
the substantial provision should be
continued, but the name MISA will be
taken out. That is, the old wine will be
put in a new bottle That is all. An-
other promise, which has been made to
the people at time of the election is tor
introduce a lot of electoral reforms.
Even a whisper about it is vet to be
heard. Another promise which has beemn
made to the people is about the anii
defection Bill. Certain exercises have
been made. I do not know at what
stage it is. So, I do not wish to say
anything further about it. But in the
course of the whols two Sessions or
three Sessions we had, since they came
to power, we have noticed that Ordin-
ances insignificant and totally not ur-
gent matters have been brought. En-
actments and Bills are befing introduc-
ed in this Companies Amendment Bill
which could very well wait till the
committee on companies Act and
M.R.T.P. renders their report. The
whole time of this House is
taken for this. In spite of the promis-
es which they had made, we find either
frivolous sort of legislations or insgni-
ficant legislationg which could wait for
more appropriate time. This has been
the history of the legislation of this
Government after the promises made
to people of this country.

Sir, I do not wish to say much fur-
ther in this matter. Regarding the de-
tailed provisiong of his Bills, my hon.
friend who had the opportunity to
preside over the Company Law Admi-
nistration for a considerable period,
will address the House. So, I do not
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want to repeat or anticipate what he
is going to speak so that what I have
to say is 1o s.ress the lotal bankruptcy
and the total failure of the promises
which they made to the people, on which
they came to power in this country. I
hope that under the leadership of hon.
Law Minister, about whose capacity
and earnestness I have great respect,
will not waste the time of the House
in thig insignificant and uncessary le-
gislature excercise I am not able to find
the exact word. This i the situnation
wherein we cannot approve of the legi-
slative programme. I hope we will have
better legislative programine next
time when we meet. Thank you very
much.

SHRI NARENDRA P. NATHWANL:
May I ask the hon. Member who spoke
last about one poini? He referred 1o
the opinion given by the ex-Chief Jus-
tice of the Supreme Court. Has it ap-
peared in any newspaper, so that we
may read it? I know about Palkhiwa-
la's opinion; it appeared in newspapers.
Has the other opinion also appeared
in nmewspapers so that we can read it
and try to meet the points raised by

him? .

DR. V. A. SEYID MUHAMMAD: It
. has appeared in important newspapers,
magazines and weeklies.

SHRI NARENDRA P. NATHWANI:
Could you refer to any newspaper?
Could you give me a copy so that we
can go through it?

DR. V. A. SEYID MUHAMMAD:
That I mav not able to get.
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SHRI R. VENKATARAMAN (Ma-
dras Souih): I shall confine myself to
the provisions of the Bill. I want to say
at the outset that the Law Mainister has
shown a great deal of sympaihy to the
erring companies rather thaa to the
poor depositors. If we look at the his-
tory of company deposits and the need
for regulation that arose, we find that
it was to prevent social abuses that
58(A) and earlier regulations came 1n-
to existence. It is no doubt true that
in order to mobilise rescurces for in-
dustrial development companies did
raise deposits and a certain measure
of industrial development and resour-
e mobilisation took place through
these deposits. But later »n it was
found that many of the companies
which had black money brought in that
money as company deposits either in
the name of fictitious persons or ben-
ami in the name of some relations and
friends, In fact the first rcgulation of
the Reserve Bank in respect of com-
panies’ deposits insisted that the name
and address of every member or per-
son who was depositing in a company
should be furnished and in those days
actually the income-tax depariment
did make some searches {5 find out if
those persons in whose name the depo-
sits stood had really deposifed the
amount or not and whether they were
only fictitious names. Then it was
found that some of the impecunious
and insolvent companies took advant-
age of the gullibility of the people and
offered very high rates of interest, 15
per cent, 18 per ceni and so on, and
then tried to atiract deposits and when
the time came for redemption, they de-
faulted. Then the Reserve Bank again
intervened and fixeq the rates of infe-
rest beyond which they cannot go. They
also regulated the receipt of these de-
posit for the purpose of checking the
companieg which are not sclvent and
companies which cannot honour their
commitments from enticing deposits
under false pretences.

Then, Sir, the Government also rea-
lisey that the companies were diver-
ting large amount of savings which
would have, otherwise, gone irto pub-
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lic savings by way of small savings,
bank deposits, etc. by the offer of very
high rates of interest. They said that
no company should take more than a
particular percentage of deposits in
relation to their capital and assets and
it is at this stage that 58(A) amend-
ment was brought and the amendment
was carried out in the House. The ob-
ject was two-fold, firstly, to prevent
the gullible public being cheated by
oller oi very high rates of interest by
impecunious and insolvent companies
and the other to prevent diversion of
national resources from channels
which will be available for public in-
vestment to channelg which go to fin-
ance private indusiries. Therefore,
It is not the question of merely show-
ing some kind of concession to the
companies, as the hon. Minister has
stated. It is really a question of trying
to save investible resources of the
country and diverting them into pub-
lic channels of investment like bank
deposits, small savings etc. That is why
in 58(A) they said that within a Year
Le. by 1st April 1975, those companies
which had taken deposits more than
the onc prescribeq by the Reserve
Bank shall return anq it was also pro-
vided that if they do not do it, they
will have to incur penalties mention=
¢d in the Act. The penalties were, firs-
tly, a fine which amount to double the
amount of deposits taken ang where
they invited these deposils in conira-
ventior: of the regulations, 5 fine of Rs,
1.00.000 and the Officers of the Com-
pany, who violated the rules, are obli-

ged to put in jail for a period of five
yvears,

At thig stage, I woulq like to ask
the hon. Law Minister, as {0 how many
cases have been prosecuted under this
clause, how much fine has been levi-
ed and what action hag been taken
from Ist April 1975 right uota thig day
under the law that was enacted and
placeq before the House.

1 must also bring at this stage to
the notice of the House, the abuse that
has taken place, viz., a number of cont
panies are not returning the deposits.
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1 have written a number of letters to
the Finance Minister and he has been
good eunough to reply (o me that he
will see that proper action is taken
against those who have failed to re-
turn the deposits through the Company
Law Administration. I am quite sure
that the Finance Minister would have
forwardeq some of these leiters to the
Ministry and I would like to know
what action has been taken against
those companies which have failed to
re:urn the deposits on maturity.

Now, the whole situation is so upset
that the poor depositor may make the
mistake of believing some ol the guili-
ble advertisements of compani2s offer-
ing an interest of 16 per cent or 13 per
cent ard so on, but humun nature be-
ing what it is, it is the law which has
to prolect the depositors who hav? keen
deceived and not the company which
deceives the depositors. But I charge
that th's Section only helps the compa-
nies which deceive depositors and it
does not help by lifting its small f{in-
ger in favour of the depneifors who
have Leen deceived, Therefcie, I am
cautioning that this kind of concession
will only lead to greater abuses and
will lead to only greater numbers of
people who have depositej their mo-
ney with the companies losing their
money. I have given an amend-
ment, but in due course I will move
that amendment. In that I have sugge-
steq that by al]l means you have given
time tii: now. You have giver time
from 1975 till 1977. Now, 1977 is over.
You may give time till the 1st of April
1978 and if any of the companies do
not comply with the provisions of this
Section 58A, then all of them
should be liable to the prosecution and
penalties mentioned in that Section.
You can give six months more, but if
they do not comply with the provisions
of this Section, they should be liable
to prosecution as well as penalties.
This is my suggestion in respect of the
first amendment to Section 58A.

With regard to the next point, the
Law Minister has sought to amend
Section 220 of the Comipanies Act.
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1 agree with him that a situation has
been created by an earlier judgment
of the Supreme Court which said ‘that
if a company did not hold their
Annual General Meeting and conse-
quently did not file their returns with
the Registrar of Companies, then they
cannot plead their own lapse in de-
fence of their action and that they
are liable to be punished. But the

subsequent decision of the Supreme

Court said that in so far as the An-
nual General Meeting has not been
held. the obligation to file the balance
sheet and the Profit and Loss Account
has not arisen and therefore, the Sup-
reme Court said that penalty under
this Section does not arise. I want to
draw the ‘attention of tne Minister
to this because the Supreme Court
says that penalty under Section 220
will not arise, but penalty ynder other
provisions of the Company Law for
not holdng a General Meeting and
for not filing the returns will arise.

I have no quarrel in so far as the
amendment says that if a company
does not hold the Annual General
Meeting, then the company shall file
within 30 days from: the day on which
the annual accounis ought to be filed
a statement of the balance sheet, the
Profit and Loss Account etc., with the
Registrar, but this does not take into
account the rights of the sharehold-
ers. Under Section 219 the company
shall circulate to all the Members 21
days before the Annual General
Meeting a copy of the Balance Sheet
and the Profit anq Loss Account etc.
It is a statutory obligation. If the
company does nof hold the meeting.
there is no provision mow brought
forward by the Law Minister for cir-
culating the Profit and Loss Account
and the Balance Sheet to the— share-
holders. My view is that we welcome
the amendment, but it should be im-
proved upon and my suggestion is
that not only should the company be
compelleq to file with the Registrar
the Profit and Loss Account and “the
Balance Sheet, but it should also be
compelled to circulate to the share-
holders of the company ag well as the



309

trustees and the debenture holders
and the creditors 5 statement of the
Profit and Loss Account and the Ba-
lance Sheet. This is the suggestion
that I make; and I have given an
amendment to the effect—which I
shall pursue later.

————

MOTION RE., PUBLIC SAFETY OR-
DINANCE ISSUED BY JAMMU
AND KASHMIR.

SHR; JYOTIRMOY BOSU (Dia-
mond Harbour): I beg to move:

“That this House do consider the
statement laid on the Table by the
Minister of Home Affairs on  the
2nd December, 1977 regarding the
Public Safety Ordinance to assume
special powers to detain persons,
place curbs on newspapers etc., .ssu-
ed by the Jammu and Kashmir
Government.”

Sir, I will read out the important
portions from the J and K Ordinance.
They have talked about espionage and
Press publications. I would like to
know, first of all, what relation es-
pionage has got to do with Press pub-
lications. This is a very important
point. Press publications cannot fur-
ther the cause of espionage because
the latter usually works under cover.
Therefore, that’is a matter which
should receive the™ aftention of the
House.

If you look to page 6 of the Ordi-
nance, you will find the following

mentioned:
“Prescription of certain  docu-
ments: (1) where in the opinion

of the Government any document
made, printed or published, whe-
ther before or after the Ordinance
comes into force, contains any pre-
judicial report....”

Prejudicial for whom? Is it for the
individual leaders and officers of the
Government? We want to know—for
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whom. Ig it in the interests of He-
mocracy, or of a limited few?

Now, the words ‘security of the
State’ have also been used. We have
known these words to be misused, a
}ot more than they have been used
In the proper sense. We have got
that experience. ’

If you look to Section 14, you will
notice the headline, “Protection of
action taken under the Ordinance.”
Officials acting with mala fide inten-
tions wili be protecied. ’

If you come to page 11, you will
see the following:

“Grounds of an order of deten~
tion to be disclosed to a person aff=
ected by the order: When a per-
son is detained in pursuance of an
order, the authority making the or-
der shall, as soon as may be, but
not later than five days from the
“date of detention, ecommunicate to
him the grounds...."

There is no rigid provision in this. In
page 13 of the Ordinance, Section
27 dealg with the duration of de-
tention in certain cases. This is.
the most important Sectlion. It says:

“Notwithstanding anything con-
tained in the Ordinance, any person
detained under a detention order-
made in any gt the following class-
es of cases or under any of the
following circumstances may be de-
tained for a period longer than
three months, but not longer than
six months from the date of deten-
tion, without obtaining the opinion
of any advisory body, namely...."

etc., ete. The most important thing here
is the revocation of detention orders.
Many of us were behind the bars. As.
far as my own case is concerned, I
know. Whenever my lawyer went
with a writ petition—and the writ
was supposed to have been heard on
a particular day—on the previous

-



