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PRICE CONTROL BILL* The Motion was adopted,
DR. XARNI SINGH (Bikaner): I

beg to move for leave to introduce a Bitl to
vontrol the prices of all essential consumer
articles.

MR. DEPUTY-SPEAKER : The quetion
is :

“That leave be granted to introduce a

Bill to control the prices of all essential
consumer articles.”

The motion was adopted.

DR KARNI SINGH : I introduce the
Bill.

CONSTITUTION (AMENDMENT) BILL®
(Amendment of articles 19 and 39)
DR. KARNI SINGH (Bikaner): |

beg to move for leave to introduce a Bill
further to amend the Constitution of India.

MR. DEPUTY-SPEAKER : The ques-
tion is :
“That leave be granted to mtroduce a
Bill further to amend the Constitution
of India.”
The motion was adopted.

DR. KARNI SINGH : I introduce the
Bill,

CONSTITUTION (AMENDMENT) BILI *
(Amendment of Eighth Schedule)

SHRI RATTANLAL BRAHMAN
(Dacjeeling) : 1 beg to move for leave
to introduce a Bill further to amend the
Constitution of India.

MR. DEPUTY-SPEAKER :
question is :

The

*That leave be granted to  introduce a
Bill further t0 amend the Constitution
of India”

SHRI RATTANLAL BRAHMAN :1I
introduce the Bill,

15.34 hrs.

CONSTITUTION (AMENDMENT) BILL—
Contd.

Amendment of article 141 and insertion of
new article 1434, etc,) by Shri C.M. Sicphen.

MR. DEPUTY-SPEAKER : The House
will now take up further consideration of
the Constitution (Amendment) Bill moved
by Shri Stephen, Out of the two hours
allotted for the Bill only 9 minutes have
been taken and 1 hour 51 minutes are left
Shri Stephen will continue his speech.

SHRI C. M STEPHEN (Muvatt-
puzha) : Mr. Depuly-Speaker, on the
last occasion 1 was trymg to spell out the
general considerations which persuaded me
to move for the consideration of this Bill.
Before I pass on to the clauses, there are
one or two things that [ want to say

As I was trving to  explain last time,
the Constitution 1tself considers the law
bearing on the Constitution as a class apart,
so much so that arucle 145(3) says :

*The minimum number of Judges who
are to sit for the purpose of deciding
any case involving a substantial question
of law as to the interpretation of this
Constitution or for the purpose of
hearing any reference under article 143
<hall be five ™

That shows the approach of the fathers
of the Constitution to any issue involving
the interpretation of the Constitution or
constitutional law, that it isa very impor-
tant law, a class apart, which has got 1o be
treated with special emphasis and with
special precantions,

Now I am endeavouring to sub-divide
this constitutional law. The general law
bearing on the interpretation of any consti-
tutional law is one thing, but thery iy
another class of law arising from the inter-

*Publishod in Gazetto of India Bxtraordisary, Part II, section 2, deted 30.3.72,
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protation of the Constitution, which involves
a clash of opinion between the Ilegislature
and the judiciary in the matfer of the stand
that the respective bodies take on interpre-
tation ; that is, the law coming up for
challenge under article 13 of the Constitu-
tion. Those cases, where the jadiciary is
asked to consider the validity of any law on
the ground that it runs counter to the
stipulation of article 13, must be considered
as another class which is much more
important.

As 1 said last ume, when Parliament or
the Legislature passes a law, it is presumed
to have taken into consideration the
question as to whether the Jaw which it is
passing does or does not contravene the
provisions of article 13 ; that s to say,
whether it contravenes any of the funda-

mental nghts Tt anlerprets  that law o
itsell It interprets the provisions in
Chapter {ll -Fundamental Rishts and

satisfies itself that there 18 no contradiction.
Having intetpreted to itself the concerned
law, 1t passes a law. Then, it goes to the
Supreme Court, The Supreme Court, in
exercise of its functions, proceeds to inter-
pret the law in its own sphere.

M) argument is that Parliament in the
process of enacting a law is discharging a
constitutional function of interpreting the
law to itself and satisfying itself that there
is no contradiction. The Supreme Court,
when considering the law, does another
interpretation and tries to satisfy itself
whether it has contravened article 13, Two
supreme bodies come to or are apt to come
to two different conclusions, Under such
circumstances, is it enough that the Supreme
Court disposes of this matter, as it does, by
a mere interpretation of a particular
constituttonal provision 7 According to
me, it is not enough, Therefore, 1
attempt through this Bill to consider any
law, which is sought to be struck down as
contravening article 13, as a class apart for
which special provisions have got to be
made,

1 shall now take the Bill clause by
use. 1 would begin with clause 3 of my

cla

Bill, Clause 5 secks to incorporale 8 new
article after article 226. ] am dealing in
this clansé with the functions of the High
Court. The position now is thet if the

i

Supreme Court considers a guestion of
Constitution, the Constitution says that it
shall be done by a bench of five Judges ;
but if the validityof a law is challenged
before the High Court, under the rules
now prevailing in many of the High
Courts, a single member bench can sit in
judgment and strike down the law. The
absurdity is wvery evident. Whereas the
Supreme Court is asked to constitute a
special bench for the purpose and decide
it, the High Court, in its jurisdiction, cam
constitute a single member bench which
will hear it and which can strike it down,
whether it is an Act of the Legislative
Assembly or of Parliament. Acts of Parlia-
ment can also go before the High Courts.
Even the Constitution (Twenty-fourth
Amendment) Act can go before a single
member bench of a High Court. That is
what the present law is. If nobody takes
it in appeal, that is the final thing. That
vitates the entire scheme of things of
constitutional law in the country.

What is happening is that very basic
laws, which grapple with fundamental social
questions of the country, like agrarian re-
forms and many other fundamental ques-
tions, arc struck down by a single member
beneh sitting in judgment. The contradic-
tion 1s evsdent and | am now seeking that
this absurdity must be removed., Since the
the Constitution says that there must be a
special bench of five in the Supreme Court
to consider such constitutional law, ail that
the High Court can do is to look into it,
hear it and form its own opinion, but that
cannot be the final opinion. There must be
a reference to the Supreme Court and the
Supreme Court alone must be competent to
say finally whether that is or is not valid.
That is all that | am asking,

I do not want to elaborate on this,
I havo already explained the rationale be-
hind this provision. The Supreme Court
alone should be the castodian of this parti-
cular branch of law; the Supreme Court
alone must finally say, whether or not the
law passed by the legislature is walid or
not. Because the clash is between the
supreme legislature of the country and the
supreme judiciary of the country, The
Suprems Court alone must have the compe.
tence (o say about the validity of a law.
Othetwise, there are obvious contradictions
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3 -Nm_v.l come to article 145A whioh
~deals with the case of a law being sought to
be challenged on the basis that it contra-
venes article 14. My submission is that
the Bench to be constituted must be a lar-
- gér Bench than the one contemplated under
article 145A(3). Article 145A (3) deals
. with ordinary interpretation of question of
law and, for that, the Consititution says,
five Judges, I am suggesting that when
under article 13 a law is challenged, the
-~ Bench must be consituted of nine Judges
-and, in the matter of constitution of the
Bench, the President of India must have
a vioce. The President of India also is
" & guardian of the Constitution. The mini-
mum should be ninc Judges but the Presi-
dent can say that there should be more
Judges.

" Jtcan bea larger Bench in accordance
with the importance of law before it. When
; thpt Bench is conatitu_ted, I further say:

“Provided that the Judges to be
appointed to the Bench may include
~ Judges eligible for appointment under
articles 127 and 128."

" Under articles 127 and 128, how the

Judges of the Supreme Court can be called -

‘upon for a particular purpose is provided.
The best legal talent all over the country
can be sclected and a Bench constitued.
_That Bench will be constituted by the Chief

Justice. 1 am not  suggesting that the

. President of India may coastitute the Bench.

But tho Presideat-of India must be' consul-

ted. - The Presidesnt of India must be con-
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“No judmem nd no smﬁ ophrbn- .-
shall  be delivered by the Supreme
Court save with the concurrence of a
majority of the Judges present at the
hearing of the case, but nothing in this
clause shall be deemed to prevent a
.Judge who does not concur from deli-
vering & dissenting judgment or opi-

nion.”

Therefore, what I am sabmitting is that
the judgment of the courtisto be by
the majority is not by the general
law, is not as a mere ordinary
logic, but it is enjoined by a particular
provision of the Constitution. If it can
be a majority, it can also be a larger ma-
jority. For example, to amend the Cons-

titution, it is enjoined on us that
there must be a two-thirds majority.
That is what is specifically enjoined

Ifitis an ordinary, it is not a
two-thirds majority. If it is an amendment
of the Constitution, it is a two-thirds
majority. In the same way, to strike down
a law which is passed by the legislature of
the countty, it shall not be by a mere
majority. It must be by a two-thirds
majority.

on us.

What happened in the Golak Nath
case 7 It must be a warning to us. There
was a judgment given by the Constitution
Bench of the High Court by an absolute
majority in the first place, and then by a -
simple majority. A precedent is established
by two successive judgments. That judg-
ment is invalidated by 'what is known as
an inherent jurisdication of the Supreme
Court to go back upon the decision of the .

And that is strock down by a singie
majority! One additional judge :tins in &

cowmﬁonm-mnw { one, .M!'
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is taken that the law passed by the sup-
reme legislature of the country is invalid,
we accept. The only things is that there
must be sufficient precaution. Let it not be
by a simple majority; let ue not take any
chance. That is the spirit and purpose
with which I have moved that it must be
by & two-third majority, That is then princi-
ple of article 145A. This is what I want to
say:
“No judgment shall be delivered by the
Constitution Bench of the Supreme
Court adjudging any law as conslitu-
tionally void, save with the concurrence
of two-thirds of the Judges present at
the hearing of the case, but nothing in
this clause shall be dcemed to prevent a
Judge, who does not concur, from deli-
vering a dissenting judgment.”

Theie is another clause, article 143A,
new clause which I am seeking to bring in.
The clause is that if, at any time the Presi-
dent of India fcels that a judgment has
been pronounced by some court in the
country which 18 prima facie wrong consti-
tutionally, then the malter shall not be
allowed to rest therc. Now the position
is this : suppose somecbody goes to High
Court, somcbody passes a judgment; a
Constitutional proposition is put forth;
and that man does not (ake up in appeal,
because for an appcal to be given there are
certain provisions; and if he does not take
up in appeal; then that becomes a part of
law precedent. And that vitiales the stream
of Constitutional law of the conutry. That
ought not to be done. The guardian of the
Constitution, the President of India, must
have the power and the jurisdiction to be on
the took-out as to whether the Constitional
law of the country is being vitiated. If he
is satisfied that a wrong decision has been
given, then he is not given the power to
veto it, but he is given the power to take
up the matter and refer it to the Supreme
Court and asked the Supreme Court to
decide on that particular question; he
can say, “I have got my doubts as to its
validity; you are asked to decide on this.”
In this, I do not want a two-third majority;
1 want a simple majority because it is
not & question of striking down a law; it
is an interpretation of the Constit-
vional provision, When Interpreta.
tionof Constitutional provision comes,
articlé 143A comes; a Conatitutional Bench
will be constitited atid by a simpls majority
thwy can docide whothey' the law propound-

ed by the court is correct or not. If the
Supreme Court also pronounces on a Cons-
tional question under Article 143 and if the
President feols that it is wrong, he must
have the jurisdiction to offer it back to the
Supreme Court and ask them to conslitute
a Special Bench for that; a Special Beach
must concider it and finally pronounce what
the law or the question must be. This is
only to keep the stream of Constitutions
law clean because that is a very funda-
mental law. Why is it fumdamental ? It
is accepted throughtout that the priniciple of
precedents does not apply to Constitutionat
law. American law takes up that position;
the Indian law takes up that position, They
say that where there is a written Constitu-
tion that prevails and not what the Bench
said. Therefore, whatever is the decision
of thn previous Bench, they go ahead on
their owe opinion on the case before them
because it is a fundamental law. If it is
a fundamental law, the fundamental law
must be kept clean and clear, and no judge
must be permitted to tamper with it and
viliate it. The guardian of the Constitution,
the President of India, must have the juris-
diction to be on the guard that the Consti-
tutinnal law is not vitiated.

One morc provision 1 have added and
that is an amendment to article 141. That
is only re-statement of the law as it is now.
Regarding the law as propounded by the
Supreme Court, the judgment, wherever
there is a Conisitulional question, we are
not bound by what the other judge said. 1
want to put it beyond any doubt so that
even Golak Nath case may not be cited by
anybody. It need not be the law of the
land. As it is it can be looked back upon.
Thercfore, 1 say:

*‘Provided that it shall not be binding
on the Constitution Bench of the Sup-
reme Court which may be constituted
from time to time under arlicles 143A
and 145A.

As it is. although we have passed the
Constieutional Amendment Bill, ths fact
remains that according to Art. 141 the judg-
ment dolivered by the Supreme Court is the
law of the land and that law is binding on
every subordinate Judge in the court. We
haye now passed the 24th Amendment to
the Constitution, If the 24th Constitutlonal
Ameondmsat gods dtraight to the Stipeome
Court, the Supieme Court can have a
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stsaight look at it Therefore, suppose an Act
is passed by some legislature in contraven-
tion of Art. 13 and suppose that 18 taken
up before the High Court of a particular
State, the Hhgh Court 1s bound not by the
law we passed but by the law laid down by
the Supreme Court under Art. 141 because
the law says that the law Jaid down by the
Supreme Court 1s the law of the land and
shall be binding on every court n the
country and the Supreme Court has said
by giving an mterpretation that it does not
come withm the defimuion of Jlaw, 1t a clause
That s the danger now Therefore, |
submut that Art 141 itsclf must be amended
and | say that any constitutional duision
given by the Supreme Court is not the law
of the land  Every case that 15 coming up
may be looked at afresh and that i the
parpose of the amendment | am cehing

SHRIN K SALVE (Betul) The law
jJard down by th: Supreme Court s final
and you cannot amend it

SHRIC. M STEPHLN What [ am
saymng 1s provided that it shall not be
binding on the Constitution Bench of the
Supreme Court. That 15 what I said

This 15 already covered by the 24th
Consutution Amendment Bill That 18 to
say, whatever be the authoity to amend the
Constitution, you can modify n avcordance
with the procedure laid down in cause (2)
This was introduced or moved before we
passed the 24ith Amendment Bill But here,
I take a separate stand about it  According
to me, the word *Bill’ means the lonstilu-
tion', The stand taken by th Supreme
Court 1s that any amendment of ... Const-
tution 1s a law. Any amendment, any Act
of amendment to the Constitution 11 a law
It 18 on that basis that they said that ins
Act. which you are enacting 15 a law under
Art 13 and ‘thercfore, we have the jursdic.
tion to consider whether this law contia-
venes the proviswons of the Fundamental

Rights',

Now, | want that the word ‘Bill' be
removed and in that place ‘Resolution’ may
be substituted 1 want for the words “only
by the introduction of a Bill for the purpose
m ether House of Parhment™, the words
“by moving m erther House of Parlinment
& resolution wath the terms of the proposed
ameadment specifically stated therein™ shall
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be substituted This 15 only to take the
wind out of the argument of the Supreme
Court that any amendment to the Consti-
tution is also ordinary law and It i hit by
Art 13. Therefore, 1 have sought to remove
the word ‘Bill’ and instead I have sought
o put in the word °Resolution’. That 1s;
it 18 a constituent act and not a legslative
acuon By a constituent action 1t may be
carnied Therefore, Art 13 will not be hit
Anyway, the 24th Amendment Bl has been
passed by us and that 15 on the statute book
Therefore, that is not very serious, and
amendment to Ait 141, as 1 submitted, is
only a restatement of the position that the
Supreme Court hay alieady token  This it
alsp not very vitally mmporiant, according
to me¢, Therefoie, [ request the Mmster
10 accept that this Article must be looked
nto very seriously even lor the purpose of

sceing that the  constitutional  scheme
185 not vitiuted and alyo to wee that the
High Court does not tamper with the

laws which a1e passed by  the Siate
legislatures or the Parhaiment and to ensure
that the Supreme Couit again a8 a normal
function cannot take 1t up and sirhe i
down by a special majorty and that the
verdict of the spreme Parliment must not be

tampered with

With these words, | move this Bitl for
the consideration of the House

st wve g waeT  (Fafoan)
Iqreqw A, AEAIT w@EHT aga A faw
are § 9% afg 3@ ¥ 32 faeer w
g® Q@ 0 Ig aua af waw fem
f—zu foae o fr Sfaedwc s @ an
Ffefiradt w3t § | § U wodew U
gty #¥ ¥ fomd ag faars ey @ T
§ fw gfya & soveny vt sifew wife-
w1e gk e & £ 1 & gowar § @Ada
s Nfew e WA @WIR N A
W g i gohnd v & sealdy
v §, Rwfor sraferdy fafwwr wit &
witx feforn ot & gae § ot
oyt ) w fam ¥ ¥ IR A
arwe ¥ & gitw ¥i2 oY gu af aex
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¥ < § aar wiwfizgew dwer iy frafo
& ey fawrr wqrar § aerag o
warar § e gawifes v Y wf g
suwr favfe & fagr ol

15.50 hrs.

[SHRI K.N TIWARY IN THE CHAIR.]

awrafa wEey, s aw a7 §
f& goftardt awra § Y sfAQE WH
g 9y afweafey wf azg ¥ v §
s s qF AT A 7Z /AN
da1 ) war § % vad & wfas w9 ¢
a1 wadT ¥ swfasr afus §, giiw #1
Fafgscsr arwfus 21 3g @@
faarz &t dar @ & a7 gafey dar o
¢ fr g ot @wrd qoR swafae WY
gT A wT O &1 Iw  sbwenfza w
¥2 agt et g foqr § sl Ay
g% west ow fear g afes st gua §
qg WA & W1aF A wew W@ g1

s

If at any time it appcars to the Presi-
dent that a docision by the Supreme
Court, otherwise than by the Constitu-
tion Bench, or by any High Court, on a
guestion of law us to the interpretaation
of the Constitution, requires futher
judicial consideration, the President may
refer the question to the Supreme Court
for hearing and decision by a Constitu-
tion Bench of the Supreme Court to be
constituted as provided for in Article
145A.

ardt AN A JaT A | TG A
Wmtgesgtfe ot ww & W
whrarr §, o wrgwifewr § Ay oW
wit ¥ forg 2@t & 1 v oy e A fe
&Y weafer apit Wiy §, oY s iy e §
t-ﬁntmﬁimmﬁn ¥R %

oy wey § 1 o wadegw QA § wr  dfe-
QI %1 WY AW § W AWl A gE A
% fag #ar Auw &) gewr W qw At
waaT AT § | YR g 7Y wma § fe
g eE ¥ TR O foay Sfdw S
qar wfraT {1 EiR ag o aff @
¢ fe dfaaw ¥ oY faw i7 ¥ fwar
2 gunm ¥ fag, sgiow ssofe w1 wiv-
#T § do1 fe Mesmy ¥ w1 @R
Jargew fzat agi a% wrg € @ § Q@
s afawm o o anp g w T
¥t aerd o 7 #Y & | & qAwar § oyt
as avife ¥ afawx w1 v § A
q o gwew avay qar g, fag ey
aifwardz & qie w1 fear §, 96 & awer
¥ ER IR AT G W@ § W W
W ¥ wOT WA o ged g gW A
geafer & afusme &) gfad sfemea
AW T I9 ) GHI FA A OF FY
et wifed | wgl aw gad N w1
& agi 9x WY ag e 9T @, W
arg W sgreay A€l 4 7€ § 1 &Y Ham
a% € AT 9T g% Ry Ao & af
g el T MEw g §, o 1WA
¥ fr ogfeady feerger ofar g, w3 &
auTy wrereATs & ST 1 A W A
& forr a7 wrEer w1 wgr Al sEam,
gty feafa ag § o swdwr ), 'y
g av frgena €Y, S o weR ama
T § I AN DAL | 27 & wordfew
ot A € qF, I w1 A gl o
grar &, o wfer e g §, Sw ¥ wor-
groswrfay X § 1 Y A g, Xw
wr ge e 7 & Y H1e 8 drway wifig
fis ax A1 ¥ avR ¥ ¥ awoedt ey
W A W g, W R el %
wardz O g &, aolt o Pegfer W%
Oh b e R g R fett Wy
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[ e firmr e ]

R Earafl Y ¥ W o wrd
g oy wifge o) ww IR Al
1o N ifTaw I E fag
et swfeer, T8e wrfs W@
i § ot ot & gfefge faweq o<
Rramm N ffog N qfg &
A AT qACE LT sur Ay frar o &
wTgaT {5 &IET agw T 0T 6 gS wL
fis auroaTdy Fd-sawTYT ¥ A, WHIA-
i gfgaT & w3 aq ¥ fyaz qF
X § &) 37 &1 freqwr 7 Frar s
Riftanmar g fs ¥ w@ ¥ famr
&t @ fex Qar fasr &1 Y wewT A
wE ¥aiE g oF wentfer dw @
AT ¥ A §9 &I7 § IR A7 AT
Hﬂtl m-&fm ﬁfﬁﬁ‘ﬂ Iy
garT NN #) 3§ | W fogrey & afqaw
FamAA A I F Y gl amag
fis s T faar wEr 1T & Y ag
xufer g § fs ag ofta #1 & aror ar
TERRE & o g7 gfesim o1 ar
APEEF W A AN Y W W
e Y 42 AREQT AT F T GAA A044 4
wrasgwar 1@ o 91 § & oo pfefar-
I8 ¥ J1F ¥ AN RN, Ay FET
fagfer 48 1 o1Q, I°F Y qgeT AT )
T A oW F g W gWAR A S
w frar ArQ 1 XU Rar gem oA AW
farz &F A N | gafrg gg wwn
Efwsgg oy oo ¥ datym <Ay &, @
quA T A v wY g v wifgn
& a0 & weg wr qrnfas g W @,
A9 WY sav owAr wigT fe Iq qagq WY
g o femr A S wfefed@ N A
fom ot awar g, 3w N WA FY wT
o § o) o Frgfen % weam
WHEARI AR @ "k g1 &
YMEGTAT ¥ K H % Taaw i wrg wry

delaw e Y wnwfiw wife W d
afd ¥ gg gwear WY IW G AW ot 4
ara ¥ gw ar w1 fawre ) for § e
q ftardt wsezga & s 39 wlom-
g1 921 g1 § Wi o Yaey sy o
T 97 ¥ fov afY aweaw Gar R &)
wive fyg ¥ & gfs & fag ag
gare @ omar § oww o N qfe
WA ) W g AR oW oA
AR e www 7 wfouf § aufy
AT F1 1798 A% ¢ v ¥ TwMaNT §
A1 # Iq A ards sxvg 1 Jfer ¥
gl & fF g £ st faaw §, sw S
qfq % f@ o1 qaed s war §, ag
WG I ¥ A 4§, T 41 (7 AL
w<ar § | & #1€ @awT w1 afed aghg
dled @l 48 A GHA 241 g W7 A {7
AR FT GV E o7 & AT A9 &7
Afuzy F1 gAT g 93 99 A0 @iar
A1 38 & 39 I 4 1 0 7 grAr g
gafoy @ faa &1 97 " wifgn )

st T @A At (aer)  awnly
WY, A FFALYE gueAz fIF Fo 94
ars 197l W am@raar g v & TN [
§ 9 THIRAF AAT{ FE[T  FTAT
TG FITTOREAz SR | H¥®
feitaee § AfFr @m 2 se 7
wifzesr 141 @ fg sredzqaa & &2-
for argq F WIS AFAT I0E L
TR 38 wwrE §
“Porvided that it shall not be binding
on the Constifutton Bench of the
Supreme Court which may be constitu-

ted from time to tme under articles
143A and 1435A".

W sy ag ¢ fe arfefoeer 141 ot &
I At 7 feegm s oL RO & &
for aTgx w1 Wik waew gw A g
¢!
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“The law declared By the Supeme Court
shall be binding on ali courts within the
territory of India™,

‘wlew' ¥ qgt wawn Ay wtfeRe g
fegpired’ & &1 awr ot aft afaw
won wigd § s sidiegquas 12 A
9 ¥ el 3@ & ool &Y ¥ @ R
o wfge afen wiife gitw A2 &
w2t seAgqar Ax & afor
Fraegay aft ¢ | gAW F1F A AR
#I o7 & @ avar § a2 woeen
W gar ¢ A 39 Aone & farere fefa-
wT R EAr § | g7 wrw JF & ogfa
@t anrf & 1 grfen AT faare ¢ i ag
A FA G ? AT A A FE Iuar-
firaT Tw UAEHE & weada Af g AT
qrur g g fF ca AT A AG W™
war § | qaiwe gg ST W AizEHS &
yeET WYET A4 Z | AN A wraw qe
XX 7 fa® & er_Tr $T @ ¢ a1 I
qrd T F TEN A Y, qWHAE &
Tt ¥ wgr § afew wfs g OF w-
Zguafedy 1 X2 &, F I a0 adY &
TET AT ATEAT
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grarsT 4 § 1 @ ¥ ag famr §

* No judgment shall be delivered by the
Constitution Bench of the Supreme
Court adjudging any law as constitm-
tionally void save with the concurrence
of two thirds of the judges present ..”
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' SHRI DINESH JOARDER (Malda) :

. Mr. Chairman, Sir, this Bill has been in-
troduced by C. M, Stephen, and in his

" ‘earlier speech a few days ago, he himself

~ stated that since the Consiitution (24th
 Amendment) Bill has been passed and
adopted by this Parliament the main purpose
of introducing this Bill has been served.
Even then, thore are some other provisions
in this Bill wherein the functioning of the
Supreme Court aud in certain cases the
High Courts has been dealt with or taken
into consideration. This Bill envisages that
from time to time a constitution Bench
‘should be formed to dispose of new cases
or some matters wherein the Constitutional
~ laws are involved or fundamental rights are
involved. This Constitution Bench should
be formed according to certain procedure as
bave been lald down in this Bill. But even
before accopting the provisions of this Bill,
- the Supreme Court has already been forming
Constitution Benches from time to time for
disposing of such matters; particularly in
the Golaknath case, a Constitution Bench
was formed to dispose of that matter, and
therefore it is needless that a particular
provision should be made for forming a
Constitution Bench to dispose of such
maiters,

S«:ondty. in clauses 3 and 4 of the Biil,
.wtlnn; amendments to article 143A and
article 145A respectively, the President and
not Parliament has been given the power to
. interfere in the judgments passcd by the
‘Supreme Court and the bigh courts. In the
Constitution {24th Amendment) Bill, it has

been once again re-¢stablished that Parlia-

ment is the supreme Jaw-making body and
it can amend the Constitution .in whatever
manger it likes, - The supremacy of Parlis-
ment has been re-mabhslmd by the Constity-

~ tion (24th Amendment). Bill, but in this Bill
‘" the President has been given the power to

. interfere in the judgments passed by . the

sw Court ‘or the high. courts from- hme

b0 time as ha would think it nmuy
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226A is sought to be inserted in the Cons-

‘titution by which the -independence of the

high courts in the matter of dealing with

‘fundemental rights or declaring them as

void in law as eona-uvoniu the fundamental
rights of the citizens is interfered with.
That has also been curtailed and impair-
ed. According to this Bill the High Court
shall have to refer such matters to the
Supreme Court, which in turn will constitute
a Bench and unless the decision is arrived
at by two-third majority the decision of the
High Court shall have no effect. That
means that the independent character of the
High Court in dealing with Fundamental
Rights has been curtailed,

Again, according to this Bill the Con-
stitution Bench should dccide the matter by
two-thirds majority where the validity of the
law under article 13 is involved, If this
Bill is passed, a lot of complications will
arise, For instance, a judgment given by
a simple majority of the Constitution Bench
on a Bill shall have no effect; the simple
majority opinion of the judges will have no
value,

What do we see in practice In our
country 7 Laws are passed by simple majo-
rities in Parliament or State Assemblies,
Election result are decided by simple
majority. Fvery political decision is taken
by simple majority, Hence the provision
for two-thirds majority made in this Bill is
self-contradictory. According to  article
141 (a) the decision of the Supreme Court
ona law passed by Parliament shall be
binding on all concerned, It appears that
this Bill wanis to place the Constitution
Bench of the Supreme Court above the
Supreme Court imlr

. Apart from controlling the functicns
and powers of the Supreme Court or High
Court, there are laws aircady passed. “There
are laws - nexulatm; the fate of our toiling
masses, - agrarian laws, labour laws and
similar laws that are slready passed by Par-
liament and State Assemblies. They bave not
yet been given effoct to soriously and . since-
rely, = There is the struggle of the ' millions

*of peasants, The wotkers are being mm-;‘.f

sed by the ruling ‘party, It is necessury .-
that those Jaws shonid: be - sivm effect to,
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1B sbould b6 ameaded, w of cont-

“tolling the ‘powers and functions of ‘the
. Supreme Court and the High Courts, So,
- I'vould humbly suggest to the mover of
B ﬂlomllduihe :hould aot wwu at the

_ THE MINISTER OF STATE IN THE
MINIST’RY OF LAW AND JUSTICE
(SHRI NITIRAJ SINGH CHAUDHARY):
On 27th February, 1967, the Supreme Court
decided the case popularly known as the
Golaknath case, How that decision agitated
the mind of the people of this country is
proved by this Bill, The Mover of the Bill
has said that it is that decision which
prompted him to bring forward this
Bill. The affect of the decision has been
fithified by the Twentyfourth Constitution
Amendment Bill, and I had hoped that
since that is now on the statute-book and
the Twentyfifth Constitution Amendment
Bill has also been passed, the Mover would
allow this to lapse, but surprisingly he has
persisted in moving it and has given reasons
for doing the same. 1 will try to reply to
the points raised by him,

By Clause 2 he wants to add a proviso
to article 141. He has admitted that he is
only trying o make a re-staiement of the
present position. After this admission, |
think he would agree that no such re-state-
ment is necessary. The present position is
very clear, and we need not try to compli-
cate it by adding certain things which may
subsequently be taken up for interpretation
and so many things may be said about it,

"By Clause 3 he wants to add article
143A, and by Clause § he wants to add
article 226A., In the Statement of Objects
and Reasons he says :

%, ..the MM=n: is to remain a helipless

. spectator even when he feels that a
. 'wrong judicial interpretation vitiates
- . .the eonstitutional law, He should be

. empowered to initiate steps 1o settle the
B qw.'.uion at the highest lc\rel."

To mhiwo ‘this_he . wanls theso. two
*mriicles. In his npoech he has given some
‘material to the Government to think abot,
. but I think he has also heard the views
of other  ‘Members of - the House

. doing something which would - be ¢x;

“aod e '-m!d um thqt prﬂentty nf

97 memm um; w cnnm :o., 1394 (sxm) Cm'mlnl{m wm) am m'_. B

nmpt tln podtim. tlunn wbuld N,
wmpﬁuwdudmwuld beuunmmrﬂy

!would -nlto in -this cbnnefcﬂon-dr'u
his attention. to article 132 of the Constitu.
tion under which any party who goes toa-
High Court has the right to go to- the:
Supreme Court by moving the High Court
for leave to appeal, and if that leave is
refused, by moving the Supreme Court for
special leave, With that' provision there,
I think it should not be necessary for us to
have these two articles 143A and 228A,

Regarding article 145A, he seeks two .
things —one, that the Benches that are
constituted in the Supreme Court by the
Chief Justice should be constituted in con-
sultation with the President of India, and
sccondly that the decisions of these Benchics
when they refer to constitutional = matters,
should be made binding only if they are
given by a two-thirds mojority. The Governs
ment fecls that the President should be kept
away from this, that he should not be
brought in, and he should not be made to
give his advice to the Chief Justice on the
constitution of Benches. 1t should be left to
the Chief Justice to constitute the Benches,
About the number of Judges, though the
minimum is fixed as five, there have been
cases like the bank nationdlisation case
and the Privy purses case in which even
i1 Judges have sat. So, the number of
judges varies according to the importance
of the matter. 1 think the main purpose
of raising the number of juddes to 9is
met by the present provisions also,

Then, he said, under article 368, when
Parliament wants to amend the Constitution -
two-thirds majority is_ needed and on the
same analogy, he wants - that it should be:
made obligatory that for a judgment of the
Supreme Court to be binding, it should
have a two—thirds majority. But I would
request him to refer to the judicial. system
thourghout the world, where ouly a muogu,_ __
decision is accepted as binding. I we
accept his suggestion, 1 think we wou_ld be .

dinary. Hmm.hommwhamt
material for the Governmeat 10 over;
My other fricnds who ‘have spoken have .
mnwbiunualmmmfor thﬂmamh :




~need of a particular hour.

~ think about,

Ui e

i *'_._Iﬁrl Nicirqj Siagh Chnutthiryj
 think over. lhopearm htving heaui the

" “other hoo. members, the mover would not

'proas hh.lxii and would withdraw it.

S SHKIC M. STEPHEN : Sir, it goes
E -whhoul saying that I will withdraw the Bill,
‘My. only purpose was 10 meet the particular
As pointed out
_ bylhc minister, the Golaknath case stimu-

lated certain thoughts and pinpointed
. certain dangers in the present arrangement
. and therefore, a corrective was necessary.
1 am still of the view that a corrective is
" mecessary, but 1 am satisfied with the
minister’s statement that this has given
substance for him to think over.

. With vegard to the contentions raised
by my friends on the other side, 1 do not
want to -reply in detail. Most of their
" ftatements arose out of a misconception of

the purpose of the Bill. To bring in polilics
into this is absolutely misplaced. The only
purpose was to guard that the judiciary
functions in a particular manner so that
contradictions and sialemates may not arisc,

which will hold up the progress. That
_argument was not really mect and the pur-
pose was not really understood. [ may tell
the minister that the statements made by my
friends on the other sidc were only for the
purpose of contradicting what I said and
have not - offered any substance for me to
But I am satisfied with the
minister’s statement that this has given
‘substance for him to think over.

With these words. I withdraw the Bill.
-~ MR, CHAIRMAN : The question is :
“That leave be granted to withdraw the

'Bilt further to amend the Conmlunon
of India.”

_ ﬁe-muqnmadapud. o
SHRI C, M. STEPHEN : T withdraw
ﬂﬂﬂ'ﬂ ' .
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SHRI R, S. PANDEY (num.dsion) '
Until the Bill is introduced and is before mo.
Hauunopomtofmlarun m-lu : :

.SHRI'N. K. r su.va (m.'.u The -
Bill has already been introduced. Now -
it is bein' taken up.. for oomﬁmlﬁon;
But until Shrimati sublmlri - Jouhi i -
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