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JITIN GADKARI

HXG
Minister
Road, Transport & Highways an
Micro, Smali & Medium Enterpris.
Government of India

DO. No. 6/6/2019-KVI (1)

To

6% October, 2019
The Secretary, General, :

Rajya Sabha Secretariat,
Parliament House,
New Delhi

Sub: - Election for nomination of Member of Parliament from Rajya Sabha on National Khadi
and Village Industries Board (NKVIB).

Sir, ,

‘ As per the provisions of Sub-Section * of Section 10 of the Khadi and Village 1ng ustries
Commission Act, 1956 (as amended on March, 2006) (copy enclosed) read with Rule 15 of
Khadi and Village Industries Rule, 2006, three Members of Parliament of whom two shal| be

- elected by the House of People and one by the Council of States are to be included as Member
of the National Khadi and Village Industries Board to represent the House. Sub-Rule 1 of Rule
17 of the Khadi and Village Industries Commission Rule, 2006 provides that ‘a member of the
Board, other than a member of the Commission shall hold office for such period not exceeding
three years as may be specified in the notification of his appointment published in the Official
Gazette and shall be eligible for re-appointment”.

In accordance with the provisions of KVIC Act, 1956 and Rules thereon, none of the
Member of House was elected as member of the Board as nofified vide Gazette of India
Notification No. S.0. 1868 (E) dated 24™ May, 2016 (copy enclosed). In accordance with the
provisions of KVIC Act, 1956 and Rules thereon the term of membership of the Hon'ble
Members has been completed on 23.05.2019.

For this purpose, | hereby give a notice of my intention to move the following Motion in
:the House during the ensuing session:

f

3

|

“That in pursuance of Section 10 of Khadi and Village Industries Commission Act, 1956
(as amended from time to time) read with Rule 15 of Khadi and Village Industries Commission
Rules, 2006 (as amended from time to time), this House do proceed to elect in such a manner
as the Speaker may direct, two Members from amongst the Members of House, to be Members
of the National Khadi and Village Industries Board for a term of three years or till the next Board

is constituted or till the Member ceases to be a Member of Parliament, whichever is earlier".
g"-"‘"") W’aq .

& 2z
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Yours faithfully,

. ' ) .
: : - A~
Encl.: As above . e :
' ‘ — (Mitin Gadkari)
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MINISTRY OF MICRO, SMALL AND MEDIUM ENTERPRISES
NOTIFICATION
New Dethi. the 24th May, 2016

S.0. 1868(E).— In exercise of the powers conferred by section 10 of the Khadi and Village Tnd ustries
Commission Act, 1956 (61 of 1956), read with rules 15 and 17 of the Khadi and Village Industries Commission Rules,
2006, the Central Government hereby constitutes the National Khadi and Village Industries Board, consisting of the

following Chairman and other members, for a period shown against their namnes. with effect from the date of publication
of this notification in the official Gazetic, namely:—

Se. Nume/designation . Chairman/ Period of appointnnent
No. Member
(1) 2 3) S
i. Minister, in-charge of the Ministry of Micro, Small and | Chairman ex officio,
'| Mediun Enterprises, Government of Tndia, Udyog Bhawan
2. Chairman, Khadi and Village Industries Commission, | Member ex officio;
Gramodaya, 3, Irla Road, Vile Parle (West), Mumbai
3. One zonal member of the Commission- by bi-annual rotation Member vacanr
4. One expert member of the Commission-by bi-annual rotation | Member vacans
3. Secretary to the Government of India in the Ministry of Micro, | Member ex officio;
Small and Medium Enterprises, Udyog Bhawan, New Delhi
6. Secretary to the Government of India in the Ministry of Rural | Member ex officio;
Development, or his nominee not below the rank of Joint
Secretary to the Government of India, Krishi Bhawan. New
Dethi
7. Secretary to the Government of India in the Department of | Member ex officiv;
Scientific and Industrial Research, or his nominec not below
the rank of Joint Secretary to the Government of India,
1 Anusandhan Bhawan, New Delhi
8. Secretary to the Government of India in the Ministry of | Member ex officia;
Finance, Department of Economic Affairs dealing with
financial sector, or his nominee not below the rank of Joint
Secretary to the Government of India, New Delhi
9. Development Commissioner for Micro, Small and Medium | Member ex officio;
| Enterprises, Ministry of Micro, Small and Medium
Enterprises, Government of India, Nirman Bhawan, New
Delhi
10. Adviser (Village and Small Enterprises) in the National | Member ex officio;
Institute of Transforming India Aayog, Sansad Marg, New
Delhi
L. Developinent Comumiissioner for ‘Handlooms, Ministry of | Member ex.officio;
Textiles, Government of Indiz, Udyog Bhawan, New Delhi
i2. Development  Commissioner for Handicraft, Ministry of | Member ex officio
Textiles, Government of India, West Block 7, R.K. Puram,
New Delhi
13. Executive Director, National Institute of Design, Ahmedabad | Member ex afficio;
14. Director General, National Institute of Fashion Technology, | Meniber ex officio;
New Dethi
15, Chairman  and  Munaging  Director.  Small  Industries | Member ex officio:,
Deveiogment Bunk of India (SIDBU). 10/10. Madan Mehan
Malviya Marg, Lucknow

— T
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5
C 6. Managing Director, National Bank for Agriculture and Rural | Member ex officio; T
Developinent or his nominee not below the rank of Executive
Dirzctor, Sterling Center, 1™ Floor, Dr. Annie Besant Road,
Worli, Mumbai
17. Chairman, State Bank of India or his nominee not below the | Member ex officio;
rank of a Deputy Managing Director, New Administrativ
Building, Madam Cama Road. Mumbai '
18. Director General, Council for Advancement of Peoples Action | Member ex officio; T
and Rural Technology, Indin Hubitat Center, Zone-5. (Core- '
C). 2" Floor, Lodhi Read, New Delhi
19. Secretary in-charge of Khadi and Village Indusiries of the | Member one year;
State Government of Rajasthan representing Northern Zone
20. Secretary in-charge of Khadi and Village Industries of Stawe | Member one year;
Government of Tripura representing North-Eastern Zone
;21 Secretary in-charge of Khadi and Village Industries of State Member one year;
’ Government of Uttaranchal representing Central Zone
22. Secretary in-charge of Khadi and Village Industries of State | Member one year; T
Government of Odisha representing Eastern Zone .
23. Secretary in-charge of Khadi and Village Industries of State Member one yéar;
Government of Gujarat representing Western Zone
24, Secretary in-charge of Khadi and Village Industries of State | Member one year;
Government of Telangana representing Southern Zone
25. Chairperson. Khadi and Village Industries Board, Jammu and Member one year; T
Kashmir representing Northern Zone
26. Chairperson. Khadi dnd Viilage Industries Board. Assam | Member one year;
representing North-Eastern Zone
27. Chairperson, Khadi and Village Industries Board, Chhatisgarh | Member one year; T
|- representing Central Zone . .
28. Chairperson. Khadi and Village Industries Board, Andaran Member one year,
and Nicobar representing Eastern Zone
29. Chairperson, Khadi and Viliage Industries Boacd, Maharashtra Member one year;
representing Western Zone
30. Chairperson. Khadi and Village Industries Board, Andhra Meniber one year,
Pradesh representing Southern Zone .
31 Shri Atjun Ram Meghwal, Member of Parliament (Lok Sabha) | Member three years or till the expiry
of the term of Sixteenth Lok
Sabha, whichever is earlier;
32. Shri Shivaji Adhalrao Patil, Member of Parliament (Lok | Member three years or till the expiry
Sabha) of the term 6f Sixteenth Lok
Sabha, whichever is earlier:
33. Vacunt
34 Vatant
3. "Vacant
36. vacant
37. Vacant T
38 Vacant
39. Vacant
40. Vacant
41. Vacan!
42, Yacant
43 Vacan! D
44, Vacani I
— — %~




£ 6 THE GAZETTE OF INDIA : EXTRAORDINARY [PART I—SEC. 3(ij)
' 43. Vacant
46. Vacant
47. Vucant - ]
48. Additional Secretary and Financial Advisor, Ministry of | Member ex officio; T
Micro, Small and Medium Enterprises, Udyog Bhawan, New

Delhi

Joint Secretary to the Government of Indiz in the Ministry of | Member
Micro, Small and Medium Enterprises, Udyog Bhawan, New

ex officio;

F A

Delhi

30. Financial Adviser. Khadi and Village Industries Comnuission, | Member ex officio;
Gramodaya. 3, Irla Road, Vile Parle (West). Mumibai

5L Chief Executive Officer, Khadi and Village Industries | Member- -ex officiv.
Commission, Gramodaya, 3, frla Road. Vile Pacle (West), Secretary
Mumbai

(F. No. 6(6)/2013-K VL.[y)
B. H. ANIL KUMAR, Jt. Secy.

Uptoaded by Die. of Printing st Government of Indin Press. Ring Road. Mayapuri, New Delhi-1 10064
and Pebished by the Controtler of Publizations, Deili- 110034,
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purpose behind enacting the 1959 Act. So, with a view to make the provigion
workable, the task of deﬁping the type of executive power, which was to
disqualify a member, would have to be taken up. The law would also become
\;ery uncertain and would lead to an'increase of election petitions, Same
would be the case with legislative, Judiciat and financial powers as f each
case the exact type of such powers' which would disqualify, had to be specified
making ths issue fairly cloudy. He also stated that the work of advice . on
the exemption of the nature of the office had been entrusted to the J oint
Committee on Offices of Profit siace a member was entitled o know before
he had accepted an offica as to whether acceptunce of it would leaq him to
disqualification. With regard to the guidelines that 3 member wonlq be
disqualified if he hsld an office where he Wwas in a position to wielq influence
or distribute patronage, the represeatatives of the Ministry maintaineq that the
trend of judicial decisions had been to equate profit in terms of money or
assess in terms of pecuniary gain. Mere patronage under Article 19 (1) (a)
would not disqualify. * ‘ ’

.

16.3 The Committee feel that the basic principle underlying the imposi-
tion of disqualification under articles 102 (1) (a) aag 191 (1) (3) of the
Constitation is that a member of the Legislature should not be indebted to
Government by accepting gn ‘office of progt’ noder the Government ang thos
compromise his indepeadence. The Legislature should be kept independent
of the execuative so that the membérs would be fiee tg carry out fea:lessiy
their daties to their electorats amd 1l to by inJuaveal by'any consideration
of personal gain. Thay should not rin the risk of conflict between duty and
self-interest,

\/@ The broad criteria for t1e determi‘:_xation of the question whether
an office beld by a person is an office of profit have been laid down in judicia]
pronouncements If the Government exercises contro! over the appeintment tg
and dismissal from the office. and over the performance and functions of the
ofice and in case the remaneration or Pecaniary gain, either tangible or
intangible in natare, flows from such office irrespective of whther the holder
for the time beiag actaally receives such remuncration op gain or not, the
office should be held to be an office of profit under the Government, Otherwise,
the object of imposition of the disqualifications as envisaged in the Consti-
tation will become frustrated, This ic® basic principle (pars 10 3) should be
the guiding factor in offiering positions to 2 member of the Legistature,

10.5 Kesping the above position in view, the Joint Committee oa Offices
of . Profit have been followiag the underaoted criteria to test thé Committees,

Commissions, etc. for deciding the gquestion as to which of the offices

_.§ﬁ-.-



" [FOBE PUBLISHED IN THE GAZETTE OF IND14, EXTRAORDINARY,
PART-II, SECTION 3, SUB-SECTION @}

GOVERNMENT OF INDIA
MINISTRY OF AGRO AND RURAL INDUSTRIES

NOTIFICATION

New Delhi, the August 2006

26 of the Khadi and Village Industries Commission Act, 1956 (61 of 1956) and i
supersession of the Khadi and Village Industries Commiission Rules, 1957 except in

respect of things done or omitted to be done before such supersession, the Centraj
Government hereby makes the following rules, namely:-

CHAPTER 1
PRELIMINARY

1. Short title and commencement. — (1) These ruleg may be called the Khadj and
Village Industries Commission Rules, 2006.

(2)  These rules shall come into force from the date of their publication in the
official Gazette, .

2. Definitions. - In these rules, unless the context otherwise requires -

(a) “Act” means Khadi and Village Industries Commission Act, 1956 (61 of 195 6);

(b) “The Board” means the National Khadi ang Village Industries Board
constituted under section 10 of the Act;

(c) “Chairman” means the Chairman of the Commission;

(d) “Chief Executive Officer” means the Chief Executive Officer appointed under
clause (c) of sub-section (2) of section 4 of the Act;

(e) “Financial Adviser” means the Financial Adviser appointed under clayge {d) of
sub-section (2) of section 4 of the Act;

() “Government” means the Central Government;

(8) “Standing Finance Committee” means a commiltee constituted under section
19A of the Act;

() “Individual” means ag artisan or any other worker undertaking activities falling
under purview of the commission and for which grants and subsidies are given.



\Krerm of Office.- (1) Save as hereinafter provided, a member of the Boa rd,
other than a member of the Commission shall hold office for such period not exceed ine

three years as may be specified in the notification of his appointment published in the
Official Gazette and shall be eligible for re-appointment.

(2) The Government may remove from office any such member of the Board:
(a) if he is found to be a lunatic or a person of unsound mind; or

(b)  ifhe has been adjudged insolvent: or
(©) if he has been convicted of an offence involving moral turpitude; or

(d)  if, in the opinion of the Government, he has failed or is unable to carry out
his duties, so as to render his removal necessary; or

(e)  if he absents himself from three consecutive meetings of the Board
without leave of the Board; or

® if he has any financial interest in any subsisting contract made with or in
any work being done for the Commission except as sharsholder (other

than a Director or Managing Agent) in a company as defined in sectiony 3
of the Companies Act, 1956; ’

Provided that where he is a shareholder, he will disclose to the Government the
nature and extent of shares held by him in such a company.

18. Casual Vacancies.- (1) When any such member of the Board dies or resi gns
or is removed from office, the Government may, by notification in the Official Gazette,
appoint a person to fill the vacancy.

(2) A member appointed under sub-rule (1) to fill a casual vacancy shall hold
office so long as the member whose place he fills would have been entitled to hold office
if the vacancy had not occurred.

19. Membership roll.- (1) The Chief Executive Officer shall keep or cause to be
kept a record of the names of the members of the Board and their addresses.

(2)  If a member of the Board changes his address, he shall notify his new
address to the Chief Executive Officer who shall thereupon enter his new address, but if

he fails to notify his new address, the address in the official record shall for all purposes
be deemed to be the member’s address.

20. Resignation.- A member of the Board other than a member of the
Commission may resign his office by a letter addressed to the Government through the
Chairman of the Commission who shall forward it to the government within ten days of
its receipt. The office of such member shall fall vacant from the date on which his
resignation is notified in the Official Gazette or on the date of expiry of twenty days from
the date of receipt by the Government of the letter of resignation whichever is earlier.

K:y



\/Z{ Honorarium and Allowances.- (1)‘ The members of the Board, other than
members of the Commission, shall be paid such honoraria or allowances from the funds
of the Commission as the Government may from time to time fix.

(2) Such members of the Board shall be entitled to draw from the funds of the
Commission, travelling and daily allowances for journeys performed by them for the
purpose of attending the meetings of the Board or for the purpose of discharging any
functions of the Board assigned to them by the Board or the Commission from time to
time, at the highest rate admissible to Grade I officers of the Government.

\)%) Notwithstanding anything contained in sub-rules (1) and (2), a member of the
Board who is also a2 member of Parliament or of the Legislature of a State shall not be
entitled to any remuneration other than compensatory allowance as defined in clause (a)
of section 2 of the Parliament (Prevention of Disqualification) Act, 1959 or, as the case
may be, other than the allowances, if any, which a member of the Legislature of the State
may, under any law for the time being in force in the State relating to the prevention of

disqualification for membership of the State Legislature, receive without incurring such
disqualification. .

CHAPTER V

BUDGET, ACCOUNTS AND AUDIT

22. Preparation and submission of annual estimates.- (1) The budget estimates of the
Commission for every financial year beginning on the 1* day of April and ending on 31%
day of March following shall be prepared or caused to be prepared by the Financial
Adviser sufficiently in advance of the date fixed in sub-rule (4)in accordance with sub-
rule (6).

(2) A copy of the budget estimates so prepared shall be sent to each member of
the Commission at least fourteen days before the meeting of the Commission at which
such estimates are to be considered.

(3) The Commission shall consider and approve, in consultation with the
Financial Adviser, the budget estimates with such changes as it things fit at the meeting
to which the consideration of the budget estimates fixed by a resolution of the
Commission.

(4) The budget estimates as approved by the Commission shall be submitted to
the Government by the 15™ of October: g

Provided that the Government may, on the request of and for sufficient reasons
reported by the Commission, extend the date of submission of the budget estimates by
such period not exceeding fifteen days as the Government may think fit.
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Ministry of Law and Justice
Department of Legal Affairs

L2 2L 2 7]

E.O. No. 347892/B/2019

Ministry of Micro, small and Medium Enterprises, has-sought our advic_e; of
on the issue whether the election of three Members of Pariiament, one from Lok

Sabha and other from Rajya Sabha to the National Khadi and Village Industries
Board is clear from from the angle of 'Office of Profit",

2. The matter was earlier referred to this department and vide FTS No.
2431/Adv. B/2014 dated 09.09.2014, the administrative Ministry was requested to
specifically mention the provision of the Acts and Rules regarding the' salary,
honorarium and allowances payable to the non-official Members. Clarification was
also sought with respect to whether Meinbers of the Houses are eligible to hold the

‘Office of Profit' after becoming the Members of the Board including spesific’ .
provision of the Acts/Rules.

3. It is now stated by the Department that Rule 21(3).of the -Khaditand-'\/illage
Industries Commission Rules, 2006 provides that "Notwithstanding anything
contained in sub-rules (1) and (2), a member-gf the Board vho is also-a member of
Parliament or of the Legislature. of a State shall not be entitled 1o ?vg{»‘remunerdfio,n
other than compensatory aflowance as defined ‘in clause (a) of section 2 of the
Parliament (Prevention of Disqua‘{xj/x‘caiion)_ Acf; 1959...7 . -

4. We have perused the matter and the comments of the adnﬁnistrati%/e'Minisuy.
Section 4 of the Act provides for the establishment and .constitution, of the
Commission by the Central Government by a notification in the’ Official Gazette, -
which shall be a body corporate having peipetual succession and & ‘common 'seal -
with power to acquire, hold and dispose of property and to ‘contract, and miy by the -
said name sue and be sued. Section 15 of the Act specifies the ‘furictions. of the
Commission, which is to plan, promote, facilitate, organise #nd dssist in the
establishment and development of kiadi and village industries in the.ryral:dreas -in -
coordination with other agencies engaped in rura} development wherever necessary.

5. 1t is noted that the National Khadi and Village Industries-Board
body established under section 10 of the Khad; and Villa
Act, 1956 (the Act) and'is defined in section 2(a) of the Actss the Board ‘constituted
under section 10. Section 10 specifies that for'ithe purpose. .of “asisting the
Cormamission in the discharge of its, functions under this Act, the Central Govemnment
may, by notification. in the ‘Official Gazette, constitute a Board 10.be called the
National Khadi and Village Industrdies Board consisting of & Chairman and such
number of other- members es the Central Govemnment think fit, chosen from among
persons who, in the opinion of the Central Govemment, are qualified ‘as having had
experience, and shown capacity, .in-matters relating:to the development of khadi-and
village industries. As per section 11 of the Act;’the -Commission- shall ordinarily
consult the Board with respect to the discharge of its Tunctions under this Act:: .,

isa stétut,orj*
ge Industries Commission

6. Section 26 empowers the Central Govemimicnt to, make tules to givesffect.to .
the provisions of the ‘Act by a notification in the Official Gazette, infer-alia jicfuding

for the transaction of business at-the meetings of the Board under-section 1002), the
procedure to be followed in removing a member who is or becomes subject fo any
disqualification, the term of office and other conditions of service of,

;-the-procedure
to be followed in the discharge of functions by, and the manner of filling casual

vacancies among members of the Board. The Khadi and Village Industries
Commission Rules, 2006 have been made in exercise of powers conferréd by section
26 of the Act. Rules 15 of the Rules provides for the Board and its constitution and
specifies that the Board shall consist inter-alia, three Members. of Parliament, one
from Lok Sabha and other from Rajys Sabha. As per Rule 17, a member of the
Board, other than a member of the Commission shall hold office for such period not




ek 108.# 114
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exceeding three years as may be specified in the notification o
published in the Official Gazette and shall be eligible fo
‘Government may remove from office any such member
‘contingencies specified in Rule 17(2).

fhis appointment
I r-appointment. The
of the Board for the

7. Rules 21 of the Rules provides for the Honorarium ang Allowances payable
to the Members of the Board and reads as under: :

(1) The members of the Board, other than members of the Comimission,
shall bé paid such honoraria or aliowarices from the funds of e Commission
as the Government may from time:ta time fix.
(2) Such members of the Bodrd shall be eatitled 16 draw from the- fuads of the
Commission, travelling and daily allowances for journeys peryrmed by them
for the purpose of attending the meetings of the Board or for the purpose of
discharging zny functions of the Board assigned to them by the Board or the
Commission from time to time, at the highest rate admissible to Grade 1
officers of the Government.

{3) Notwithstanding anything contained in sub-ru
member of the Board who is also.a member of Pa
Legislature of a Stateshall not be entitled to any remu
compensdtory sllowance as defined in clause (a)
Parliament (Preveation of Disqualification) Act, 195
be, other than the allowances, it any, which a member of fhe Legislature
of the State may, under any law- for the time being in force in the State
relating to the prevention of disqualification for membership of the State
Legislature, receive without tacurting such disq ualification,

I (1) and 2), 2
rlisment ar of the
0etitiod other than
of seefion 2 of the
9 or, 15 fhie éase may

8. .Itis noted that Rule 6 of the Rules
‘Allowances payable to Members of the Co

:allowances payable to those payable to the Members of the Board except as per Rule
"6(3), which specifies that the Chairman shall be entitled 10 4 rent-free furnished
residence at Munibai or such other place where the office of the Commission ‘may be
located. Pertinently, Rule 6(4) provides that Notwithstanding anything contained in
sib-rules (L), (2) and (3) above, the Chairman or any other membper of the

;AC-'omn.iis'st'on {exciuding the ex-officio mentbers), whe is a Member of Parliament

’ or of the State Legislature, shall not be entfitled to nny remunerggion otherthan.the
allowances as defined ini clause (@) of section 2 of the Patlingppns (Prevention of :

Disqualification) Act, 1959 or, as the case may be, other than the allowances, if any, ;
.which a member of the Legislature of the State may, under any lgw forthe time being
iri:force In-the State relating to the prevention of disqualification for membership of
the State Legislature, receive without incurring such disqualification.

provides for the-salary or Honorarium and
mmission, which i$ tm similar lines as the

|
!
i
i
:
t
i
i
i
i
H

9. Article 102(1) of the Constitution.of Indi
disqualified for being chosen as and for bein
Parliament (a) if he holds any office of profit un
Governinent of any State, other than .an office declared by Patliamentby law not to

© disqualify its holder. The essential ingredients for atfracting the said-article are that
~ thefe tust be an-office, such.office must be an office of ‘profit, it must be under the
Government of India or the Government of a State, such office must not be.excluded
from the: operation of this sub-clause by a law made by Parliament. To decide the

issue, it is imperative'to examine the nature of Government Control, functions of the
Board and the allowances receivable by the Member.

&, provides that a person shall be
g 2 member of either House of
der the Government of India or the

10.  Attention is also drawn to the case of Shivanurthy Swami Inamdar v. Agad;
Sanganna Andanappa, (1971) 3 SCC 870, wherein the Apex Court analyzed the -
ingredients of Article 102(1)(a) and held as under:

“That Article says that a person shall be disqualified Jor being chasen as, and for
being, a member of either House of Parliament if he holds any office of profir wunder
the Governmen: of Indio or the Govermment of any State, other than on office
declared by Parliomen: by law not 1o disqualify ity holdey. Therefore (’,ch,r; d
prwisions of that sriicle can be attracted, if must be established that he was Ji
an office imdar ithe Union or the Srare Governnient and thay
Profit and siwreafior s nust see sehether o)
les bLewn o
Gurestion nos

office was a:n off
squalification relating 1o (e
#f by any Purliamenrary leaisiation, I other wwords, the

- been held tnder ¢ Governien: and to that some pay, sord

)
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emoluments or allowance is auached.” The word

pecuniary gain, [f there is redly a gain, i quanttum or g
material; but the amoun; of toney receivable by a person ;
office he holds may be material in deciding whether the of
profil.’

The Court also reiterated the tests laid down in seve

out whether an office in question is an office under a Goveriment, and

whether it is an office of profit. “Those fests are: (I} Wrether the
Government makes the appointment: (2) Whether the Governinent- has the
right to remove or dismiss the holder; (3) Whether the Government Pays the
remuneration; (4) Whar are (he Junctions of the holder? Does he: performe
them for the Governmen and (5} Does the Government exercise any.controf
over the performance of those functions? *

1. In the recent case of U.C. Raman v, p.14, Rahim, (2014) § SCC.934, he
Court has extracted the relevant para of the

¢ase {(2006) 5 SCC 266) as underand reiterated the principles ldid theréin:

considered as a matter of substance rother than of form, Noménciature 1 péy
importany. In fact, mere yse of the word “honorariym* cannot take the payment oy
of the purview of profit, if there i precuniary gain for the recipien, Payment .of
honorarium, i addition 1o daily allowances in the nature of compensatory
allowances, rent free accomimodation and chauffeur driven carat State:experise; are
clearly in the nature of renunteration and g Source of pecuniary, gaine anid henge
constitute prafit. For deciding the question as to whether one i h'o]ding‘.an office.of

Inamdar v. Agadi  Sanganna Audanappa [(1971) 3 SCe g7g Satrucharia-
' Chandrasekhar Raju v. Vyricherla Pradeep Kumar Dev [1%92) ¢ scc 404
and Shibu Soren v, Dayanand Sahay [2001) 7 5CC 4251." .

12, The Court, in the said case, negated the plea that the word “profit” should
include even status and influence, etc. besidés the pecuniary profits and reiterated
that an “office of profit” is an office which js capable of yiclding & profit-or
pecuniary gain only and the same includes the pecuniary gain not only received but
also “receivable” in connection with the office. As in the said case amount.was only
compensalory in nature by way of TA and daily allowances, the same was-held to
not amount {6 remuneration in the form of pay, salary, emoluments; remunemation,
commission or anything of such nature, C

13. In the present maiter, the National Khadi and Village Industries_ Board is a
Statutory Body established us per sectjon 10 of Khadi and Village Industries
Commission Act, 1956. Functions of the Board ere a5 per section 11 the Act. The
Board has a fixed composition and as per Rule 17, the term of the Member of the
Board, other than a Member of ihe Commission is for such period not exceeding
three years and is eligible for re=ippoiniment. Though in the composition of the
Comimission as per section 4 af the Act, 1t is not specifically provided that Members
of Parliament are (o be partof the Commission, however, from a conjoint reading of
the said section and Rule 6(4) of the Rujes providiag tor (e salary or Honorarium
and Allowarces payable to Members of the Canunission, it can be inferred that the

- S, N VS

e judgment in the case of Jaya Bachchan
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™ Chairmen or any other member of tae Commission, may be a member of the
Parliament or of the State Legislature and in the sdid case also, he shall not be
entitled to any remuneration other than the allowances as defined in clause () of
section 2 of the. Parliament (Prevention of Disqualifization Act, 1959.

14, Though, the Member of the Parliament may be the Chairman or Meniber of

the Commission and exercise functions like implementation of the Act, granting

financial assistance and making disbursement of funds, which appear to be executive

functions performed on behalf of the Government and thus appears to be holding an

‘officg!, yet with respect to the issue of allowance and ‘office of profit, it is !
categorically provided in Rule 6{4) of the Ruiss that they will not be eatitled: to !
either a rent free accommodation or any remuncration other than compensafory
allowance as defined in section 2(a) of the Parliament (Prevention of
Disqualification) Act, 1959. It may be pointed out that the Department has not
fumishied any other information with respect to the pecuniary benefits or facilities
provided to the Members of the Parliament as. member of the Board, except to draw
. attention to proviso of Rule 21(3) of the of =+ Rules. Thus, even though the
//‘/ Members of Parliament may be holding an 'nflice’ in the présent case, as the
allowances payable to 2 member of the Board or of the Commission are only those
permissible ‘to the Members of Parliament as gur section 2(a) of the Parliament
{(Prevention of Disqualification) Ast, 1959 . in absrnes of any ather information with
respect to facilities provided to such Members, the ingredient of 'pecfit’ cr ‘pecuniary
gain'appearsto be absent in the present case.

V4
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15.  Further, in pursuance of the Asicle 102 of the Constitution, parliament

enacted the Parliament (Prevention of Disqualification) Act, 1959, cxempting certain

offices of profit from incurring dis:ualification for Seing choscen as, or from being a ‘

Member of Parliament. As per seciion 3(i) of the Pacliament (Prevention of

. Disqualification) Act, 1959, the office cf Chairn.zi, Director or Member of any

. Statutory or mon-statutory body other than bedy covered under clause (h), is not
diSqualiﬁcd from being a Member of Pertiament, it the holder of such office it not

entitled to any remuneration other S0 comapensi. v allowarice. However, itniay be

mentioned that recourse to the s seetien muy . . be needed as the 'offics’ in the

preseiit case does not appear i be 1 w¥ies 67 prady,

/ 16. In view of the above, on the bosiz o ., information furmished by the
. ™ administrative Ministry that the i Az entitled to only permissible

% * v Caib the election of Members of
Padliamient to National Khadi und 7 itizze Tu s Board may not be considered as !
A - in 'office -of profit’ and may not ircur disquatitication in terms of Article 102(1) (1)

o 6fthe Constitution of India. :

| May kindly see. : W
x\'y (Arti Chopra)
\

Deputy Legal Adviser
29.01.2020

compensatory allowances, wé zre of :
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No.17 {4)/2020 - Leg.lil
Government of India
Ministry of Law and Justice
Legislative Department

G
New Delhi, the October, 2020
Office Memorandum

Subject: - Election of a Member of Rajya Sabha to the National Khadi arg Village
Industries Board (NKVIB) - Office of Profit — reg.

The undersigned is directed to refer to the Lok Sabha Secretariat, Committee Branch 1,
Joint Committee on Offices of Profit, Office Memorandum No. 21/1414/2020/C-11, dated the 30
September, 2020 forwarding therewith copy of papers received from Rajya Sabhg Secretariat
on the subject cited above requesting for examination as to whether the membership of Member
Parliament to the National Khadi and Village industries Board would entail
the angle of “Office of Profit".

disqualification from

2. On examination of the papers received from the Lok Sabha Secretariat, it i seen that
the Department of Legal Affairs had earlier examined the matter 4nd opined as followsy —

"16.  In view of the above, on the basis of the information furnished by the
administrative Ministry that the Members being entitled to only permissibie CoOmpensatory

allowances, we are of the view that élecﬁon of the Members of Parliament g National
Khadi and Village Industries Board may not be considered as an ‘office of Profit’ and may

not incur disqualification in terms of Article 102 (1) (a) of the Constitution of india.”

3. The matter has been examined in this Department élso, On examination of the papers
and Proforma submitted by the administrative Ministry to Lok Sabha Secretariat, against serial
number 9, regading the quastions as to whether the Members of Parliament are entitled for
honorasium, iraveliing aliowancs, daily allowance and any other allowansces perquisite. facilities
etc., the administrative Ministry has stated that the Members of Parliament nominated io the
National Khadi and Village Industries Board shall not be entitled to any remuneration other than
the com;ﬁensatory allowance as defined in clause (a) of section 2 of the Parliament (Prevention
of Disqualification) Act, 1959 (Act, 1859). Further with regard to the functions of the Board,
against serial number 9, it is stated that the Board is to assist the Commission in discahrge of

functions under the Khadi and Village Industries Commission Act, 1956 (Act, 1956).

4. On examination of the Act, 1956, it is seen that section 11 provides that the Commission

shall ordinarily consult the Board with respect to the discharge of its functions under this Act.

s
A
5

B i 1



"Further, as per sub-rule (4)N of rule 6 of the Khadi and Village Industries Commisss: ion Rules,
2006, Member of Parliament is not entitled to any remuneration other than tie ale—ywnees, as
defined in clause (a) of section 2 of the Act, 1959.

5. Thus, on examination of the papers mlade available by the Lok Sabha Secre=x triat to this
Department and as per the extant provisions of the Act, 1956 and rules mades thes reunder, a
Member of Parliament nominated to the National Khadi and ViHage- Industries Bc>ard is not
entitled to get any remuneration other than the allowances as defined in clause (a) >+ section 2
of the Act, 1959.

6. In view of the above, this Department is in agreement with the opinion tende=red by the
Department of Legal Affairs that a Member of Parliament being nominated to the Nat i onal Khadi

and Village Industries Board may not incur disqualification in terms of sub-cluase (=2 ) of clause
(1) of article 102 of the Constitution.

7. This issues with the approval of Secretary, Legislative Department.
:\2\%« e
(Vinay Kurar Mishra)
Deputy Legislati-e Counsel
Tel. No. 1 23384085
FAX No 23382733
Lok Sabha Secretariat (Committee Branch - i),
(Joint Committee on Offices of Profit)
[Kind Attn. Shri. Kusal Sarkar, Director]
Parliament Annexa,
New Delhi —~ 110 001.

— 34 .



o> [

Hix 2l kg -

I

& % el Fall e e (wewdt e e Y sar, 19 FarE, 2020 7Y REMIEE)]
do% H1 FRGE TRIA H_A

HATY 6T o 7R, 19 797K, 2020 F 1500 597 A 1600 s o= afafa
6T A, A Td, e iy, 7 el qE

RRITRIG]
qa&T
IE DRI
2. A 99T AR EiEes
3. oY doredr g@T
o8 gAT
4. ol aftagumEr
5. e Rears EE
GIECICR
1. AT &1 faemer - IGENED
2. SR "y - yTERg
gfaferfRrl f g
fafer ail = A=rer
(fafer v faremmm)
I 2 3]0 $AR HAgdRear iy
2. AruEuR. fAer - IR R
3. ELushe Ay - T wiHa vd A geageR
(TFaem=f fsrmen)
L =T Sl ARReT Ie] - g
2. A f9eTT FAR A - 39 AU FeAEHR



2. ug o, FITafd AglgT 7 WiATY 6T Yoo & wewat 1 warerd frar 317 38 S 6y

HTALET & IR H T |

3. XX XX - XX XX
4. XX XX XX XX
5. XX XX XX XX

6. 3% 9, WA A U T AAEIET 9E (UASdnTEE) F RAv useT
HEET & A F GIG A GG AT H. 6 W FERor F Feiftrr sifow e a
mﬁﬁﬂmﬁﬁﬁm%lmﬁﬁmé?ﬁﬁaﬁmﬁmm%%m
3R FAIEART 3T HRRATH # @y 3R T e ve 3w 3t &5 e
1956 # AfafafAa e rar anl 912 wewdt & PaFa @l 3k aEeEer 3w
fT®, 2006 & T Few TR ZIRT RFTA F ART H S0 §1 PR 21(3) &
TE TISC Fgl I ¥ T NG & weww wu (BRéar Waron) sfRE, 1959 £ amr
2 % dgd 3feaild Ufaet edl § 3f® oed & ury 87 ¥

3egi FE o garn § T aguf 95 F et w1 Feg WER ARy sifergmar
+ SIRA AT B Ser § 3R 5¥ ue AW Sren § Bhq ew ue i A anf
e S BT &l GeuRe oS off ufr ura gl ¥ gw dee (PR framom
mﬁm,wss@rwz%agamqﬁmﬁammaﬁmmaﬁa;
#ieR gl &1 AfF F 30T amer @ ST & AR g6 U & WS W ST g A
g 3UUT IF Ug WEUE & 3Tese 102 F 3aeid oy & ug #E7 AW Smar ¥
zhh af?ificrd,f?uédlﬁaﬂmmﬁrwaa)%amsﬁqaﬁgtm%
FAIfF HATSe 102 & FAd Fur 3T 3w oy s@% @y w9 79 ¥ safav
g5 WA & 3Tesg 102 & asia PRfEd =€ A smeem
7. A FHMO FEET A U TASEER0T AT ¥ R T o@ wRPEE & ggg
3H 98 @I TIST T F P el 9% ¢ 59 W g F Tg 3ok B ¥ B sae
a1 1 faUY ®9 @ oo G frar T §,RAg sw wRew & a3 @ tar A
foram arr &1 gae AR, g8 R0 ot rar dnfda sniis oy & AeET
w@r T § T F gE WRE & Al & 3iasia ar & @ w8 aRe 3 =@ "

- L.g} -



H SEHR GATAT F IR F Saen & U 1959 € @ wmEed € ax 3() IR
(37) @1 o gar &

& B I W F Far 3T Aves @ 3R ameEer 3w T
19563mmmmmm,zoos$wﬁﬁmﬁa§m%
%%W#Wﬁﬁ%ﬁ%%ﬁmm%ﬁ%mﬁmm
Ad divst & AT g 3igeta UR T e
8. WA & #Aew gEmr R wv Twse AR W ONwer gaw wee fear ik
II&T FAM9 HEAT 6 T IETART X e &

XX XX XX XX
9. AT N U Jow H uwwr FEAL H wE 9 REE F whv o oy

acaeard, wfAfa #r dow wafa g5

*Z,f(/% —






R Prrea- =]

Iy

—t LA

m%mmﬁﬁmaﬁ%mﬁmmﬁwm 2021 &Y gé Al S5% @y

HITE] TR HT AR

ALY 6 Jo& @ER, 15 AR, 2021 & 1500 aor @ 1545 @< s mfafy

FAT E. '3\9@3&7,6&”@‘?,#&&3@&:%%,3%%3%? |

g A W

2.

3ufeya
Lt
[SIERSE: ]
A o5 $AR gieas
gl AT TSiRE
AT Fuafaar areEr
A Fgen g aedr
TST_FqeT
1. IitAa urar
A AZU UER
A 53aR g
- oEEEy
A TS FAR wlerdy - ¥ EREe

mmmmﬁmaﬁmﬁmmmfwmm

3ogl 3¢ dok T FEGH & 9N F Far

3.

mm,mﬁ(w)mmmﬁmmmﬁﬁm

m%mammm;m@mwmm
(mﬁa@)ﬁmaﬁ%%m@ﬁ@awmwﬁwwﬁ

T X o= g



5
. XX
| XX
. XX
XX
) : XX
) =X
XX
XX

R LCIG)
[ AfAfa Y do g
§§ﬂ

— Lk -



