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The original replies given by me were
as follows : —

(1) As far as the information received
by us indicates, 41 have died so far.

(2) No body has run away,

(3) 41 persons died before they were
taken to the hospital,

The correct information on these points
is as follows :—

(1) As far as the information received
by us indicates, 47 have died so
far.

(2) Two suspected persons were abscon-
ding.

(3) 47 persons died before they were
taken to hospital.

12.48. hry.

ESSENTIAL SERVICES MAINTENANCE
BILL*

THE MINISTER. OF HOME AFFAIRS

(SHR1Y. B. CHAVAN) : | beg to move for
leave to introduce a Bill to provide for the
maintenance of certain essential services
and the normal life of the community.

MR. SPEAKER : Motion moved :

“That leave be granted to introduce
a bill to provide for the maintenance
of certain essential services and the
normal life of the community.”

SOME HON. MEMBERS Rose—

MR. SPEAKER :
after the other.

ot o HerRw (T zfwa) ¢
o qEE 8w AT

ﬁdﬂmw(ﬁaﬂm]:

1 will allow you one

wor & aran v @ wg % v few §
it yordiy T Ow awer T f o &
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SHRI S. M. BAMERIEE (Kanpur) :
Sir, I rise to oppose this Bill even at the
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introduction stage on constitutional, logical
and Moral grounds.

May I invite your kind attention to
articles 19, 23, 23(1) 3%e) and 43 of the
Constitution ?

Article 19, which Is a fundamental
right, says : —

““All citizens shall bave the right—

to freedon of speech and expression ;
to assemble peaceably and without

arms ; to from associations or
unions ;™.
After this nefarious and pernicious

B:ll becomes un Act, this fundamental right
guaranteed to all citizens, who are also
workers, whether Government employees
or non-Government employees, Is going to
be taken away from them, We feel that
after the withdrawal "of the emergency
fundamental rights, which were taken
away temporarlly, should have been estab-
lished. This particular leglslation cannot
taken away the fundamental rights since
the emergency is over and there is no
immediate reason for thelr limitation.

Then, if you kindly read the Bill, you
will find that on page 2 under (b) it
5ay8 i—

* “strike” means the cessation of
work by a body of persons employed
in any essential service acling in com-
bination or a concerted refusal or u
refusal under a common understanding
of any number of persons who are or
have been so employed to continue to
work or to accept employment, and ;

(i) refusal 10 work overtime where

such work is necessary for the
maintenance of any essential
service ;.

I emphasize the words :

“refusal to work overtime™.
Suppose, 1 am a Government employee,

There is a contract with the Government
that | shall work from 8 o'clock to 4
o'clock or from 10 o'clock to 6 o'clock with
some ioterval and so on. [ should not
be forced to work overtime.

May 1 invite your kind attention to
article 23(1) 7 It says :—

“Right agwinst Exploftation

Traffic in bhuman beings and begar
and otber similar forms of forced

1sbour are ‘prohibited and apy comtra-
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vention of this provision shall be an
offence punishable in accordance with
law"™,

The moment this is passed the Home
Minister should be the first persona to be
convicted and prosecuted under this,
because | do not want to work overtime.

MR. SPEAKER : How does the forced
labour come in ?

SHRI §. M. BANERJEE : | am compar
ing compulsory overtime with the forced
labour or pegar which, according to the
Constitution, under article 23(1), is prohibi-
ted and any contravention of the provision
shall be an offence punishable according
to law.

Then, 1 invite your kind atiention to
clause 7 of the proposed legislation. It
says @

“Not withstanding anything contai-
ned in the Code of Criminal Procedure,
1898. any police officer may arrest
without warrant any person who is
reasonably suspected 1o having commil-
ted any offence under this Act.”

What are the provisions in the Consti-
tution knew that such things may happen
in this country and they provided the
safeguards. They knew that mini-dictators
may lead the country to fasclsm. What
siafeguards have been provided in the
Constitution 7 Article 22(1) says :

“No person who is arrested shall be
detained In custody without being in-
formed, as soon as may be; of the
grounds for such arrest nor shall he be
denied the right to consult, and to be
defended by, a legal practitioner of his
choice,”

Then, sub-section (2) says :

“Every person who is arrested and
detained in custody shall be produced
before the nearest magistrate within a
period of twenty-four hours of such
arrest...”

What Is happening here 7 Any police
officer can arrest any employee without
showing any warrant or anything. An
Assistant Sub-Inspector is also a police
officer and even a Class IV employse s a
Class IV officer. Any officer, even a
constable on the street or on the road
controliing traffic, can arrest an smployes

without any warant or anything. | gay
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that this is against article 22(1) and 2 of
the Constitution.

Then, Sir, I read for your information
the provisions of the Industrial Disputes
Act ..

SHRI RANGA (Srikakulam) : This is
not the time to make long speeches on the
merits of the Bill.

SHRI S. M. BANERIJEE : [ am raising
the constitutional points.

MR. SPEAKER : Only constitutional
points at this stage, not the merits of the
Bill.

SHRI S. M. BANERIJEE . Kindly read
clause 8 of the proposed legislation. It
says :

“The provisions of this Act and of
any Order issued thereunder shall have
effect not withstanding anything ine
consistent therewith contained in the
Industrial Disputes Act, 1947, or in
any other law for the time being in
force.”

Sir, the Industrial Disputes Act is also
an Act of this Parliament. This was dis-
cussed for bours together—1 was not a
Member of the House at that time—and
men like Mr. N. M. Joshi, the father of
the trade union movement, discussed at
length the right of strike. What is the
right of strike ? Any body who wants to go
on strike will have to give a notice of 14
days, etc. This Is the provision in the Indus
trial Disputes Act. It says :

“No person employed In a public
utllity service shall be on strike in
breach of contract.

{a) without giving to the employer a
notice “of strike, as hereinafter provided,
within six weeks before striking ; or

(b) within
notice ; or

(c) before the expiry of the date of
strike specified in any such potice as
aforesaid ;™

14 days of giving such

Supposing a matter is referred to arbl-
tration or adjudication in accordance with
Section 10 of the Industrial Disputes Act,
the strike, automatically, becomes illegal.

DECEMBER 3§, 1968

Maimenance Bili 240

In this industrial Disputes Act, there are
punishments provided for going on an
illegal strike. Still the Essential Services
Muintenance Bill is being brought forward
before the House. [ say, in all humility,
this bill is superfluous, illegal, unnecessary
and should be withdrawn.

MR. SPEAKER : There are other hon.
Members also who want to oppose the
introduction of this Bill, Shri Madhu
Limaye, Shri QGoyal, Shri V. Krishna-
moorthi, Shri Nambiar, Shri George
Ferpandes, Shri Atal Bihari Vajpayee and
Shri Hem Barua also. Only these Members
will be allowed. 1 would only constitutional
points may be raised in opposing it. They
have a right to do it.

At this stage the merits of the Bill
should not be gone into ; merits could be
discussed later on when we discuss the
Bill. Here, at the introduction stag:, the
objection can only be Constitutional, pure
and simple,

Now, we adjourn for Lunch.
13.00 hrs.

The Lok Sabh adjourne! for Lunch vill
Fourteen of the Clock.

The Lok Sabha reassembled after lunch
at four minutes Past—Fourteen of the Clock.

[Mr. Depaty Speaker in rhe Chair)

ESSENTIAL SERVICES MAINTENA-
NCE BILL—Conrd.

MR. DEPUTY-SPEAKER
M. Banerjec...

Shri S.

SHRI TENNETI
(Visakhapatoam) :  Sir,
name also to the list,

VISWANATHAM
please add my

MR. DEPUTY-SPEAKER :
prior notice * anyway I shall see.

It requires
SHRI 8. KUNDU (Balasore) : In
place of Shri Hem Barua I will speak.

MR. DEPUTY-SPEAKER :
him conclude.

First, let
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SHRIS. M. BANERIJEE : | was re-
ferring, Sir, to Clause 8 of the Bill where
it says :

“The provisions of this Act and of
any Order issued thereunder shall have
effect not withstanding anything incon-
sistent therewith contained in the In-
dustrial Disputes Act, 1947, or in any
other law for the time being in force.”
1 submitted that in the Indusirial Dis-

putes Act it is already mentioned thatif
anybody or any organisation wants to go
on strike they will give a notice.

The provision reads thus :

“No person employed ina public
utility service shall be on sirike in
breach of contract :—

(a) without giving to the employer a

a notice of strike as hereinafter
provided within six weeks before
striking ; or

(b) within fourteen days of giving

such motice ; or

(c) before the expiry of the date of

strike specified in any such notice
a8 aforesald.”

My contention is that if this Bill is
passed with the brute majority of the rul-
ing party, in spite of the unconstitutional,
illegal and pernicious character of it, then
the Industrial Disputes Act, 1947 which was
applicable ro lakhs and lakhs of Central
or State Government employees or other
employees will become superfluous.

You will recall that recenmtly the in-
surance employees wanted to go on strike,
but the matter was referred to adjudica-
tion by the Labour Minister and those
employees had deferred the strike.

Yesterday, Shri B. R. Bhagat was re-
plying to a question which was raised by
my hon. friend Shrl George Fernanades
on fundamental rights. [ had put this
question :

“The right to strike is also a human
right. Strike is resorted to only by
buman beings. 1 would like to know,
before bringing any legislation to ban
any strike, whether this aspect of the
question will also be taken into consi-
deration that the human right is not
taken away so casily.”

Shri B. R. Bhagat replied as follows ;
1 sm reading out his answer ; it is uncor-
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rected ; I hope he has not corrected it to
the advantage of Government.

SHRI R. D, BHANDARE (Bombay
Central) : He is on a weaker ground there;
therefore, his voice is also weak.

SHRI S. M. BANERIJEE : [ do not

want to raise my volce where | am strong.
This was what Shri B. R. Bhagat said :

“Our country provides this right to
strike. In the Human Rights as dec-
lared in the United Nations there is
the right to work ; that includes the
right to strike."”

MR. DEPUTY-SPEAKER : He had
not used the word ‘fundamental’.

SHRI S. M. BANERJEE :
talking of fundamental rights.
fundamental right to strike.

I am mot
There is no

SHRI MADHU LIMAYE (Monghyr) :
There is.

SHRI 5. M. BANERJEE : Even as a
human right, this right is sought to be
taken away from a section of human beingsy
in this country, by the inhuman behaviour
of this Government.

Clause 1 (3) of this Bill says :

“It shall cease to have effect on the
explry of five years from the date of
commencement of this Act except as
respects things done...".

This Government may continue or may
not continue after 1972, and they want this
Bill to be passed so that it may be in force
for five years.

SHRI CHENGALRAYA NAIDUJ (Chit-
toor) : Perhaps, he may not be here after
the elections.

SHRI GEORGE FERNANADES :
This Government will not contlnue “afier
1972 -

SHRI S. M. BANERJEE : [ am con-
testing right from 1957 and I challenge the
Home Minister to resign on this issuc and
contest from Kaopur or anywhere sise...
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SHRI NAMBIAR (Tiruchirappelll) :
Both should resiga on this issue.

MR. DEPUTY-SPBAKER : The rules
permit a debate, but the hon. Member will
have to polot out how it is outside the
legislative competence of this House. That
is the only limted issue before us now.

SHRIS. M. BANERJEE : That will
be may last point. The Bill also says :

“Provided that it shall not apply to
the State of Jammu and Kashmir except
to the extent to which the provisions of
this Act relate to Union employees,”

When this black piece of legislation
becomes an Act it will apply to the Unioa
employees in the State of Jammu and Kash-
mir ; other employees wlill not be affected
by this. So, there Is a clear discrimina-
tioa which is against the spirlt of the Cons-
titution.

Clause 9 (2) of the Bill reads thus :

“Notwithstanding such repeal, uny-
thing done or any actlou taken under
the said Ordinance shall be deemed to
have been done or taken under this
Act, as If this Act had come Into force
on the 13th day of September, 1968."

All the lilegal actions taken against so
many Government employees, 12000 of
whom are stlll on the streets, are sought to
be legalised and covered by passing this
Bill and providing that it would have been
deemed to have come inte force on 13th
September, 1968.

So, 1 submit that clause 8, clause 7, and
clause 2(1) (b) (i) (which deals with refusal
to work overtime where such work Is neces-
sary for the maintensoce of any essentlal
service) are all against articles 19 and 23
which 1 have quoted already and which
refers to peggar or traffic in human beings.
It says :

“Traffic in human belogs and beggar
and other similar forms of forced lab.
our are prohibited and any contraven-
tion of this provision shall be am offe.

nce punishable in socordance with
law."

This means that if anybody does not
want to work overtime, he cannot beYorced.
But once this Bill becomes: an Aet, he ‘will
be forced to: work: overtime. Aocording
1o me,. that is beggor or forced - Jabour and
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as such it would violaté article 23 of the
Constitution. This Is also agsost the
Industrial Disputes Act and Its provisions.

The hon. Minister may say that a strike
can be declared illegal If It is against the
community. [ do not know whether he is
trying to develop the community. Butl
know that these Ministers have not develop-
ed the community. Under the Industrial
Disputes Act, once a dispute is referred to
arbitration ... ...

MR. DEPUTY-SPEAKER : The hon.
Member should bear in mind that it is be-

yond the scope of the debate at at this
stage.

SHRI S. M. BANERJEE: Am | re-
peating ?

MR. DEPUTY-SPEAKER : No,...

SHRI S. M. BANERJEE : [ am only
referring to the clauses of the Bill,

MR. DEPUTY-SPEAKER : Now, the

only question is whether this House has
legislatlve competence to consider this Bill.
That is the only limited issue. 1 am pre-
pared to give him ample opportunity but bhe

should restrict himself to that limited
issue,
SHRI S. M. BANERIJEE: That is

my last point. Once a dispute is referred
to arbitration under the Industrial Disputes
Act, under section 10 of that Act, the con-
scquences of an fllegal strike will follow,
and therefore, it is not necessary to have
this Bill for that purpose.

When 12,000 people are just on the
streets, and the Home Minister has not
been able to take a lenient view of the
matter or take them back, if in spite of
our repeated objections, constitutional and
moral and logical, he secks to have this
Bill introduced and also passed, | would
submit that it will be passed only om our
dead bodies, not as long as we are alive in
this House,

MR. DEPUTY-SPEAKER : Now, Shri
V. Krishna moorthi. [ would request hon.
Members to confine their remarks only to
oné'polni, nathely whether this House is
competont frday the legivlativg point' of
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view or not. On that issue only we can
have a debate now.

ot wy ford : & agar gt qomw
w31 @ § 1 & wwar Ay fear &

SHRI V. KRISHNAMOORTHI (Cod-
dalore) : I had given notice earlier.

ot vy fawd : & qE ¥ AF gwA
g = ¥ R wofe 7€ &)
SHRI RANDHIR SINGH (Rohtak) :

Some Members from the Congress side also
should be called.

HE YT QI A gEar#
A w¥AT g 6 arw dwa st &
S AT D AvwT T F G

MR. DEPUTY-SPEAKER : He will
get an opportunity. There are about 1en
names in Lhe list before me Afier giving
them chuance, | shall permit him also

ot srw fagr@ A (FErgR)
W AT T5e0 fa &1 andT @
§ drar @ atwr qr mEy 2 fadw
O AT AT gEA A g

ot wdfit fay : AT ww e
ar7 w37 & gw fady &3 1 ggt A
sfaeafea wifeee &1 & g€ 7€ @,
B9 99 9T 1T AT E |

MR. DEPUTY-SPEAKER : If the

hon. Member wanis 1o oppose the intro-
duction, be will also get an opportunity.

st o a0 foramdt (affn) o Ay

s | I feft v T AT @A §,
a FET W9 X wEr §, I@ W g WY

wifed |

MR. DEPUTY-SPEAKER : [ shall be
quile watchful,
SHRI RANDHIR SINGH : 1 bave

also something imporiant 1o say.
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MR. DEPUTY-SPEAKER : If he
wants to oppose the introduction be will
got an opportunity. If he can throw some
light on the legal point then he can do so.

SHRI RANDHIR SINGH : 1 also
want to throw some light on some impor-
tant matters.

SHRI V. KRISHNAMOORTHI: 1
am opposing this Bill because it violates
articles 14, 19(1) (a) and 19 (1)(g).

This law abridges the right of Govern-
ment servants to go on sirike, whereas the
same right is given to other workers in
State Governments as well as in industrial
establishments, On this score, it is
discriminatory in opature and attracis
art. 14

“The State shall not deny to any
person equality before the law or the
equal protsction of the laws withio the
territory of ladia".

Workers, whether employed In any
undertaking, State Government under-
taking or public sector underlaking or
privaie indusirial undertaking or any
government concern, are all workers.

SHRI K. N. TIWARY : Government
servants are not workers.

SHRI V. KRISHNAMOORTHL
People employed in the railways are
workers. But a worker employed in rail-
ways and a worker employed in u public
sector undertuking are treated difTerently
under this Bill. So it violules art. 14,

Sccondly, it violates art. 19 (1) (a) :

“All citizens shall have the right
to freedom of speech and expres-
sion™.

Expression denotes a protest when
there is a grievance. People have got the
fundamental right to protest against a
gricvance  But people employed in
Government have this right curtalled by
means of this Bill. When they have s
grievance against their masters, they have
got a fundamental right to express their
resentment to authority. That fundamental
right of expressi is hsafed to all
citizens including cmployces in govern-
ment undertakings. But employces Ia
government in the postal as well as tele-
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graph services, railways and others are
brought within the purview of this Bill
which denies thum this right of protest.

I concede that the State has got every
right to place reasonable restrictions. 1
do not question that right. After the ver-
dict of the Supreme Court in the Goluk
Nath case, Parliament has been deprived
of any right to amend fundamental rights
already enjoyed by the citizens with a view
to abridge them,

it dtarem dwt (wfegme) ¢
wa wfgy
SHRI V. KRISHNAMOORTHI :

He does not understand these things. Let
him not interrupt.

Ly

Parliament does not have any authority
to amend Chapter 111 of the Constitution.
This Bill  virtually curbs the rights
guuranteed under art. 19 (1) (a). The
workers employed in railways or posts or
telegraphs do not have the freedom to
express their grievance and are not even
allowed to go out of their workiog under-
takings to signify their protest, because
such action attracts the provisions of this
Bill. So it offends art. 19 (1) (a).

This Bill also violates art. 19 (I) {c)—
right 10 form associations or unions al-
ready registered under the appropriate
Act. People who have been given the
fundamental right to work as well as to
agitate, the right to strike, are deprived of
the exercise of that right by this Bill which
virtually takes away that fundamental
right. Government can have reasonable
restrictions, But this Bill completely and
totally deprives them of this right. If
they wunt, they can curtail it to a certain
exient ; they can say that in an establish-
ment cmploying more than 1,000 workers,
all of them should not go on strike, they
will allow 10 or 20 to go op sirike. But
they canoot prohibit by law all of them
from exercising this right and taking part
in a strike.

Of course, this Bill does not have a
financial memorandum. 1 do not want to
raise this objection at this stage ; | reserve
it to the time when it is brought in for
consideration. At tbat stage, I shall press
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that on this ground it should be thrown
out. | am now confirming my remarks
and arguments to this point that this
Bill violates articles 14, 19 (1) (a) and
19 (1) (c).

So, this law is illegal, after the Supreme
Court judgmen! in Golaknath's case laying
down that Parliament has no right to
amend the fundamental rights or to take
away the existing rights of the citizens of
India, we do not have uany right, this

Parliament does not have any right, to
pass this Bill. With these words | oppose
this Bill.

MR. DEPUTY-SPEAKER : Shri
Limaye.

SHRI R. D. BHANDARE: What
about this side ?

MR. DEPUTY-SPEAKER : |1 am

calling those who have given notice for
opposing the Bill. On legal points 1 will
permit you.

SHRI R. D. BIHANDARE: That
is not the position. May | read the
rule ?

MR. DEPUTY-SPEAKER : As I

have already said, 1 will permit you to
make your submission.

SHRI R. D. BHANDARE : There is
no question of notice under the rule.

SHRI NAMBIAR : Is it a debate ?

SHRI RANDHIR SINGH: One
from this side and one from that
side.

MR. DEPUTY-SPEAKER : This is

not o debate. If we make it a general
debate, we will have to contioue for three
or four hours.

SHRI CHENGALRAYA NAIDU:
They can oppose the iniroduction of the
Bill, but now this has become a discussion.
When they are geiting a chance we must
also get & chance.
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MR. DEPUTY-SPEAKER : Under our
rules, if competency to legisiate is chal-
laned, a full discussion is allowed.

SHRI VIKRAM CHAND MAHAJAN
(Chamba) : Please see rule 72.

MR. DEPUTY-SPEAKER : The first
part does not upply here.

SHRI VIKRAM CHAND MAHAJAN :

The proviso reads :

“Provided that where a motion is
opposed on the ground that the Bill
initiates legislation outside the legis-
lative competence of the House, the
Speaker may permit a full discussion
thereon.”

How can there be discussion if only
one side speaks ?

Discussion means discussion by bnth
sides,

MR. DEPUTY-SPEAKER : As I have
already said, | will permit those who
want to speak oo this limited point.

SHRI VIKRAM CHAND MAHAJAN :
Then you have to call from both sides one
after the other.

st wy femy (A7) : @@ o
garg ATk fAawl &1 W fwar a1 8
wa % fad fraw 72 & w=rda gq oA
17 F WT § | gT OF a5 oy et
+ft it w7 fQw w07 w1 wiwsT
afer frdw wrx gwrom fadw g,
fagra w aw< d, ot fam & g wY
w7 & a1 w7 ag & e ow saew foaawr
atfe agd war § o dw frdw s
&, go A w<ar & Afw wre o
Wiy wt e gark ot } fe arfean-
fiz ) @ a@ W fakgw oF €@ w0
wfwere T & oY agt v ag sar g fs
o 39 o 8 agw sy § oanfis art
a6 qgY 9T & qrAn Wi o Fraw W
wr A W & At et § wife
fram & e wr v & aff fw gwar )
wfer wre & oY g W W § 6
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FT wrE 0w a1 wfeeew 7 § Wt
wfaer # 33 gu wat @ fam fafe
qGA TR ¥ gravawar & v gET qINQ
o} #1 wEaT oy gr—ag Froa &
qfcaea ot Y 8, ow qq7 ¥ 9t qadsy
&1 T & WX ag W e anfgy e
aw gz foara @ & fe s fedd oY
fakas a1 yeara w7 @ w7A & vty
qift A1 & 97 weAT § 3@ AE—ar
g o v gy 7 & o, awiEA
i fear wr | &fe s 30 ag fafewa
g YTk 2 fR oAz @ gdE A g
g% At & gzt o wes & g gwi ww
Y qmit w gwEr s AR § fE
ow & w1€ fafws qfaar a8t @ gt
qr arfariz & fedt s N @
fear o &t wraa ¥ gAY T
st ¥—faza & qifvariz W ag
gfeerr 73 2 fF 3z wag e faw
" 7 R | 77 faagT Ao & aw g
famk at & #1€ fqarx 7 O awar
& 1 Zide ¥ oifariie qrEaiw & ag W
I AE O KL ARAT ¢ | g% g
qrg fer 10 & S wIEg § gAY
T A a1 g § W wAT @Y o ey
& aY waraT IAEY T A A AR

afsr qfr fegem & fafer dfa-
am & i aifirariiz & sfewr difi 8,
D axg ¥, oF A wfewd w1 qewo
g7 &, 246 91T 240 wAfk ¥ WX guw
sfaaw & fe gn € w197 @@ aff w
aer & @ gfawrT & Aad e & A
Wﬂ' et afewrd & w0 zeod
Iewr ded gr gAmt A o el
¥ wxraat Y ag wfewcama § fr ¥
W e 87 wiw &% fr w7 qrferamiie
B WA W ST ¥ €7 gfoerc
war Al ) g e g ¥ oy
st —fimy ovar § :—
“Provided that where a moillon s
opposed on the ground that the Bl
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[ 7, fererd]

initiates legislation outside the legls-

lative competence of the House, the

Speaker may permit a full discussion

thereon.™

afer Sueb ax Kag g g fs
T8 |ET FT W WIE GTEq A 9eAT §
ot a9 ug § dfaar @ gaeEr
fads & gra et @ &Y S weTE W@
§ S9 9T A WIAEH @ AT TGO
¥ g%ar § W o ot fawem e
w1 39«7 AfqF1T § arfed @ a1q & qar
w¥ fr 9a¥ av &% oY gEr Iufeqs fear
& — woeA & g Suw 9T fasre fwar
ray §, M FCATET 747 § W T FTwm
¥ Tz, faa § 0 & I@ L9aT W ANy
qgwr ¢ fo sw ame § 2w A &
W §H § A Ag aAI 9 g wmadh
WX WA & T AGHT qg T4 @A §
fie 3 wrery & A o A & A WA
¥ aefta w grw Am W IER a5
ITHT ) N § I TE G A |

& agwiwg W ?ag N FEw
oo 72 mg 4% w@r g AR AW
qfageh Sfes § w3 1 wW
W fogd o W N oag &
qoTET | T8 A qifwariEd Sfeew s
170t Tfie 31 g% 611 955 & S &
e gary fraw smafa § o sfe
~ feg oTT 7T drer o fear man
R\ g v Tk —

“Under the provisions of this stand-
ing order, notices of motions for leave
to bring in Bills may be set down for
cqnsideration at the commencement of
public business on Tuesdays and
‘Wednesdays, and, if given by a Minister
of the Crown, on Mondays and Thurs-
days aleo. After the mover has given
a brief explapatory statement of the
objects of the Bill and the Speaker has
proposed the question, another Mem-
ber is permitted to make a short speech,
but oply if he rises to oppose the
mgiloa ; he is pot, however, obliged
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to divide the House upon the ques-
tion.”™

g grtw ¥ w1 & fr ow o fwme
7@ QT 2| afww @ qa § e
# ore A geer wg 6 9w a1 fewm
it wifzd @ gww) Q%ar 7 wifew)
Tt fawrea @t W @ dore ar
TR ST |9 §3A & A @

o wew fagrdt areddt - g SETE
a3 fasrer @Y awar & 7

st wy fowd c AEl 1 9w Ay AE
feaam & 1 g et SarAs A g

st e fagrd Tt - gaTEEeT
Y q@ &G o1 oF gy F7 99
TETAT FTEAT § 1 WIT T g qa w7
Afaw ) Jq swmeqr @1 T aE g W
¥q1 8 ¥wy gw qzA § el ¥ afdw
A o i ax g § 7 fro ¥ o
a1 wEee e afer wR F A A
g wrfer, oz w9t & faag adi §
st oy famd s 3@ S ¥ weq 9IE
ITge & a) ag NS F 357 g &, W
e Zawa & | Ffew ol aw & At
I wTew § 9% g fawy § qwdea
A § 1 W ITA fAdw § fR oY friraw
ama & W fawk T fed o w1 ag
frdw ¥ W@ & S9 Tw @ W 9
#ifa W@

ot qq fomd: St E fs
grerew fAaw § oifwdie & X ¥ 1 @@
Fuaria fow @ g

MR. DEPUTY-SPEAKER : Mr. Vaj-
payee, he is trying to build up a case be-
causq he has submitted a motigp.

o waw fagr®t wrwdeht : wvEgw 7y
wei vt @) § fe Pt % wr @ aeree
fiwar oy ¢
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WAy foed : g FAF A
AFg e ?

MR. DEPUTY-SPEAKER 1 He should
build up a case on which it is to be seen
whether the House should take-up the
motion on this subject and divide. That
is the only question.

ot qrw fagrdt R : ot aw
AT qEET w7 AT ATHNy A% gET R
f& zram o s & wreTe 9T g
fram &, afes 3 froet & oftads @
wfgd | ag @ A ae A owER
T

MR. DEPUTY-SPEAKER : That will
come before the Rules Commitiee, If he is
seeking to introduce a fundamental change.
But the question is a limlied one, and
therefore 1 said that he had better read
his motion.

ot e fomdy - 8 g § A
fF wrln sxeq ®F AT TEET A
T |

st wew fagrdt wwdnd AT
HEET JATAATT ¥ ATA Fg @G X

oft wy fomd : Aeefln wxem A gR
ag ol

STy WEARY, WA @ NEAT ¥
Tt # o fram §&; o e fraw @
s ow fad fraw & 1 ot fadre fraw
war & ag amwraw fram Ag
qwar §, ¥fwr o O wrw fraw €l
¥ oagt s Ffom f wwAr @

facag awrew fraa N Q@ ag &
oft qreRd & qaerd & fag g
e g

ImaRvr o b

*That it is the sense of the House
that since the Bill is violative of the
directive principies enumerated in
articles 37, 39, 42, 43 and 47 as also the
fundamental rights medtioned In arfl-
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cles 14,19 and 23 and is beyond the
leghlative competence of Parliament,
the House requests the Government to
re-examine the Bill."

wx =t Tt o gy wdm fe W
A e e fasg ¢, o & w
#w @it g e @
e 9T 8§79 MR SR e A
BTN & AT W q%T FT AgAT ¥ O
g fr A dareT F o g Adf §, O
FZ IF ¥ S T A Ay . qA
WEIAT ¥ SEITT AT AT EweT 9
Tw A AT oF 1wy ok g afY
¥ afer v frgsl § g% awe
v 1 afewrc g

# ™ gmeT #1 &9 TEAT WA
g 7 gursma wEiew, W TR §, wiree
W FAT & arrw § ) g Wi
zgaas fafeeea” & gt ¥ forar R f6
s w3t w7 @ & grev are fivar g T
gfts §Y2 & aras AT §, A xg werey
amaren &t qx fedt s1gE W dfre
¥ afaArs ®TT AR & fAo dare aff
aFt & gmtagr ot wErAAY wr qd
frgm 2 1 w0t ? gafan fe gftr w12 oy
AT 5T F e whie F—o gt

+3

a=v
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[ 7y femd]
T | e wrw A @k o
fedft St w1 * watfrarfios, gawied-

g, Nfex v & fag & @
ot ¢ ug 919 W f5 g —afamdz
T—fodw & fer R, wivg gt
foq ag aedr @ wrar & fF 9@ W@ R
feft 1@ & ai¥ & wfe gerf oy
¢, @ a3 9T AR A |

# g & UF I I wgAv g
cooley's constitutional limitations,

“The constitutionality of a law then
is to be presumed because the legislature
which was first required to pass upon
the gquestion acting as they must be
deemed to have ucted with integrity and
with u just desire to keep within the
restrictions, laid by the Constitution
upon their action have adjudged that it
is so. They are a co-ordinate depart-
ment of the Government with the
judiciary invested with very high and
responsible duties as to some of which
their acts are not subject to judicial
scrutiny as they legislate under the
solemnity of an officlal oath which,
it is not supposed, they will dis-
regard.”

“It must, therefore be supposed that
their own doubts of the constitu-
tionality of their action have been deli-
berately solved in its favour, so that
the courts may, with some confidence,
repose upon their conclusion as one
based wupon their best judgment.
Although it Is plain upon the authori-
ties that the courts should sustain
legislative action when not clearly
satisfled of its invalidity, it is equally
plain in reason that the legislature
should abstain from adopting such
activn if oot fully assured of their
authority to do so. Respect for the
instrument—/.e. Constitution—under
which they exercise their power should
impel the legislature in every case to
solve their doubts in its favour and It
is only because we are to presume that
they do so that courts are warranted
in giving welight in any case to their
decision, If it were understood that
legislators refrain from wusing their
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Judgment or that in cases of doubt,
they allowed themselves to lean in
favour of the action they desire to
accomplish, the foundation for the
cases we have cited would be alto-
gether taken away.” [pp. 374—175,Vol. |
Eighteen edition]

T H g afgan fadsw frarnar
tfF war & ofis wrw s N
graTawar T4 8 |

MR. DEPUTY-SPEAKER : He has
summarised the constitutional limitations
of a legislature.  You will have to show
that we are transgressing those limi-
tations.

Moy fmd:Sw 3 & g
fr ot o guteT & ot § mR-fawree
g arfge, w6ifF & 05 wewifer o
et g R A 2T ax Wi AR Fuea a1
q39 7 MR AT IR eXww ®

9T 9% EW AdH qC qge fF AR
WEAT F w1 qeq @ §

arTT wEEd, off IR, ¥ w1 & fw

afaerT & wgedE 23 F1 gwT guT &
NTOE 23 wWowwTT 2

23 (1) Traffic in human beings and

begar and other similar forms

of forced labour are prohibited

and any contravention of this

provision shall be an offence

punishable in accordance with
law.

afeT wa1 7 TRy ¥ A R,
QUATE, T AT § ?
(2) % g ag woarx frmrar § -

(2) Nothing in this article shall
prevent the State from impos-
ing compulsory service for pub-
lic purposes, and in imposing
such service, the State shall
not muke any discrimination on
grounds only of religion, race,
caste or clas or amy of
them.

g as e w ¥ N wae-
Teft I W o et g g,
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TZ T Freawd ofewrs gl # 7w
$

MR. DEPUTY.SPEAKER : It applies
to the individual. You must make a
distinction.

oft wy forwd : wfirard a1 &fw
WY &1 7AAT faega w90 &) W OE
qrzdt wErAT & qyad aven 5 g ¥
FREET WIA-ITEA FLATT AT @ 2, a1
WAET FY GAAT GTAT QT | GZAA A
GueT F00, FfeT war gw woAr foaw
' frar &, gre faar ¢ 7 o arg A R
9FH g9 9uA fad® & sy #97% ov wx
gt fads & qgo o1 519 gy @,
Y a2 & 9

T A F AP T3 X TR Fwer
aré #1Z &1 oF faoig faar 8 ) 3@ OF
favz & daAr g S | wE AETOEs
TR OF 1T F2 7 § | AfFT 7w frdaw
# AETCERF 37 § A07 AL A 21w
WH! GFReRs ®9 § 7 Afel, A9
FHAT &Y T | 92 6 To Mo W0
1862, FFAI, 400 § | IUTSAH WY,
wie ag T fm Aifay, 31 fs
I H AR GEAT T 2 gy W
wagdl % v W wfafos s oew
F@ dr A A Y gy A wan
a7 & 3a% fam a7 w1 dar fywar & ar
adl, g wadent g ar A, ek At #
it wxfew & § e e #
Paragraph 10 :

“Coming now to the question whet-
her the work done by the petitioners
can be regarded as Begar or forced
labour within the meaning of Article
23 (1) of the Constitution, it appears
to me that upon the facts of this case
it cannot be sald that the petitioners
are doing Begar or forced labour. As
I have pointed out already, the very
idea that the petitioners had volun-
tarily agreed to do this extrs work by
entering into a contract to that effect

repels of idea of their work being a
forced labour,”

AOGRAHAYANA 14, 1890 (SAKA)
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Tg W Wt ety & a wreay { fvT
fRumma ey § fe ag b A

§ar vz o W wred A Adl
¢ ¥fer wd wre A § W
miw o # rw ad @ ooy s
® ft e A T TfE S
¥ o mew w@ & faw dOm
) § whfrr 7z owdefh wpr I

Refusal to work over-lime where such
work is necessary for the maintenance of
any essential service.

wegs gaieq, foogee &1 qaww @
ars § fr ooy & ag w10 &0 & fae
Fa 781 & | I wfregy & afer W
IR AT s Fg @ & v w0 w01 ?
S 23 FT IHIT 64 LT § I T WTH
&1 23 ¥ Qomae Uezwms & vy aff
&1 23(2) # ot WIATK FATAT 74T § TEE
fnr @zi % ATEERA BT AT w7 TATT
t e duaaa  ezwm w1 aam7 Aff
¢ wafag gz A< L w1 & faaey
FwT § wgr W § fwogw oAz w1
qre A6 wT T |

qx FEL YE 9T S¢A | Aw 3
e -

“If the Central Government Is satis-

fied that in the public interest it is

necessary or expedient so to do it

may be general or special order
prohibit strikes in any essential service

specified in the Order.”

wx 77 wrerg g & fe ofers (i
ooz & 1 o afers it o Qo A
ag arx wwn Y | dfawrt O 104 WO
#a fafwer afews foqm § 3 o
ceferqee gx g forg & & aTT-
frw @Y WOAT, AARAY W7, ZFATH WTAT,
T muﬁ‘mﬁrmmtn’ft“mi
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[fr wr formrt)

wx 10 wr (4) WY ¥ JeAT T
“‘Nothing in subclause (3) of the said
clause shall affect the operation of any

existing law in so far as it imposes, or
prevent the State from making aoy

Tt wR B @ ww Al g
w0 @ A Ay gE S e oA
@ @ faw =t faege @ w1 &
ggfran 10 ¢ :

law Imposing, in the interosts of the
sovereignty and integrity of Indla or
public order or morality. reasonable
restrictions on the exercise of the right
conferred by the said subclause.”

werw wiveg, A dr i,
Wmmﬂraﬂtmﬁﬂwﬁi
e wrie s Mfd Ad &) e
Wewm @ & FI AT FHAT SO
(swwmn) ..., .qf T o g
oF ¥ wrer T & wo AMfgar | grer
qid@ Hag wr @ W fEwd =
g ofsrs wréc s afes e &
wefi s T g | afew R
¥ ag ard g o awd E ) wfww aw
weh =fi § fs ofsas i & fo ag
arl a§ weq & afeEs qET TF
Srferer weur & Wi afer® ete WA
AT |

Wt voie fag W9 WA AR
ot )

o wy forwd : &7, T arfr g &

e qrmpétgﬁﬂﬁn TaT gft
g fs wrr-e o srefers wrar )

a1 A & v v e & wwoh
g AT |
ﬁwm:mﬁqﬁfr, M-
{mm’wnirn
@y ek @ afers e ar
arfad, efed i mﬁ-—-."tw T

“A Bill involving proposals for the
delegation of legislative power shall
further be accompanied by a memo-
randum explaining such proposals and
drawing attention to thelr scope and
stating also whether they are of nor-
mal or exceptional character.”

9T 19 QO IAGT FT AW
ey, . (cwawtw),, FEOAE FOT R A
garar Y 7 Ty § @ A o fv a7
|raTan & 91 FEHTAT § 1 Frf a7 A
% zad | T8 gR QU ggAT 9%

“MEMORANDUM REGARDING
DELEGATED LEGISLATION

Ttem (a) of clause 2 (1) of the Bill
seeks to define ‘‘essential service."
Sub-ftems (i) to (vii) of this item
enumerate ceriain essential services.
As it is not possible to enumerate all
essential services, sub-item (ix) of this
item empowers the Central Goverg-
ment to declare by notification in the
Official Gazette certain other services
also to be essential services for the
purposes of the proposed legislation.
The sub-item clearly brings out the
criteria on the basis of which amy
service may be declared thereunder to
be an essential service. Thus a service
cannot be declared to be an essential
service under the said sub-item (ix),
unless the service is conpected with
matters with respect to which Parlia-
ment has power to make laws and
unless the Central Government is of
oplnion that strikes therein would
prejudicially affect the maintepance of
any public wutility service, the public
safety or the omaintenance of supplies
and services necessary for the life of
the communily or would result in the
infliction of grave bardship om the
community. Under clause 2 (2) of the
Bill, any notification under the said sub-
item (ix) bas to be laid before Parlla-
ment in the same way as rulgs made
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under an enactment. In the circum-
stances, the delegation of legislative
power is of a normal character.”

wersr wgew, wra e fs ag
W IWTT § 77 XA AT & W £
¥ UMy qrr @ fr ag oegr-wfeEd
¢ ify i o wrefear 3, o wA-
feqt A 1€ & g7 §1 #1€ wwz w0 A
T@&r T 1 gg wrE e wredrfar Adi g
fr frm ¥ at % aifmmie ®t w1
T & wfew g, g wF A
gt S @ fr g Qg T ST g
E Fw oFUr G gwm & A0
wWian i fadzm 2 f s e
T F FFT T w1 ag w0 fF oAz
W@ ¥ANE g 97 9 AT Al
% WAY Y ar 4w & A GEer A
T O, 77 § & oqrar A8 T34
WM ® g dwar w<AT § fF %A Az
graren ¥ & oar A P 9T W
TF A ot qg= & fF @z wEmEmT
¥ A for ga¥ ot frgw 70 gaTU 8, 9®
w IFIT gRT 1 T K ol wWw &
awg FgY w9 A g

fas ytfees fafem & a3 A @&
AT T FT X F@T | Tg O w2
fr smifrer fafages w1 3%t =i
gaTeT § AET AT GFAT | AfHT CF AW
T WA & A ALY § | W AT BW
afarde & &1 w€ W oz T %
Far f§ o @R §ww, afFEEe
araifrey ffaves & a1 ¥ T @19 )

e ¥ §) @k Ak # 37 § famr g

L

“37. The provisions contained in
this Part shall not be enforceable by
any court, but the principles therein
laid down are nevertheless fundamental
in the governance of the country and
it shall be the duty of the Siate to
apply these principles in muking
laws.”™

€ §I § wrwy §fawm & W

Maintenance Bill zsi

13% & wud qrfeamie wrar & &
frigs & g g e @ awm e
gt # @ fograt v 7 @@
oI 3% JAET KT 4T K7€ 1w A
Ay ag) fadem | few wgr arferamiie &,
aifirariiz Tog & et § 9t qifeardz
® g Waw woeg g fe ek oft s
TAT FRY EW o T 91U FT INGA &Y
W@ & AT N 1 Y wATT A @r g |

7 ww frdgs ) qrodi 9T w9
aurey fa7 §, # 3% @ § A wgAw
Rt § — T w7 @7 wynd, fafan o,
wifz % ¥R #, 7% ge9 qr, g7 o Ay
® AFT AT W AT WA oY, qrevEw
uog {ror i Faq aOeTT 7wy e ol
® 3FT &, wwfag A aw A d fe
qifarie &t M ¥ fadaw fagir &, 97
fagral &1 IHTT WCH, GARATT WK
w7 T K wigwr a4 § W%
7w i Wifweg &1 w9 wa o T
T4 & q1%, ¥ 9T 31T FATEY v AL
a7 %1 qwedt @ fF AL Pl 9x Mk
AT T A faAw & daAar e
ot fe €7 get & aew A Y

MR. DEPUTY-SPEAKER : Shri Bhan-
dare.

SHRI SHRI CHAND GOYAL rose—

MR. DEPUTY-SPEAKER :
get an opportunity.

You will

SHRI1 SHRI CHAND GOYAL (Chandi=
sarh) : Why not in time ? You ulways
by pass me. That is very unfortunate,

MR. DEPUTY-SPEAKER : The order
is there. | want to give an opportunity to
some of the friends on this side also.

SHRI RANDHIR SINGH : One from
this side and one from that side,

MR. DEPUTY-SPEAKER 1 This |
will not follow. This is not an ordinary
debate. | will give un oppulunity (o those
who want to mmke certaln constitutional

poiats.
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ot wew fagr®t avoddt . Iursaw
7ET, OF TeAE @ TR, ww ARk
fq waedi Y geay war, Aw A weqAT
6 fx fain oz form ¢ fxar §,
forrr arw qg = & war &, S
X g S W W e ¥ 5y
SR Y FETET TAT | AT AT FET AT QA
¢ fr w=t 2, wafn g9 & 7 g
WTET | AT TN A8 ATATEY fw fwegiy
faast wafe g, o@d aff @@
win A A A @
a1 ga FEeEy $1 Jv%1 AT T

MR. DEPUTY-SPEAKER
debalte is permissible.

A full

SHR1 ATAL BIHARI VRJPAYEE :
But It was mot permitted at the first in-
stance. Only the Members who informed
the Speaker were to speak.

MR DEPUTY-SPEAKER :

the usual practice.

That is

SHRI ATAL BIHARI VAJPAYEE :
That is not the usual practice. When
there is a full discussion, then you are to
go by parties.

SHRI RANDHIR SINGH: It has
taken & form of full debate now. Let us
meet them fully.

MR. DEPUTY-SPEAKER :
read the rule 7 Don't get excited.

sft wzw fagrt wrdat ¢ SuTSOW
wgry, 3 Rafrat ...
SHRI SHRI CHAND GOYAL : First

you make up your miod. There are two
situations ...

May 1

MR. DEPUTY-SPEAKER: Your name
is there. Only one exception I made by
mistake in calling Shri V. Krishnamoorthi.
Otherwise, 1 am following the order. |
will give you an opportunity. Here it
says :

“The Speaker may permit a full dis-
cussion thereon....”
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A full discussion on what ? It is on con-
stitutional and legislative competence. If
somebody from this side says that the argu-
ment advanced by a member is wropg, am
I not entitled to give him an opportunity
oris he not entitied to have his say?
Shri Bhandare,

SHRI SHRI CHAND GOYAL : When
you have allowed others from this side,
why not allow me also 7 They can also
reply to the points 1 am going 10 raise.

SHRI R. D. BHANDARE (Bombay
Centrul) : The legislative competence of
this Bill is challenged under rule 172.
Therefore, the first question is whether this
Goveroment has a right to issue on Ordi-
nance...(/merruptions). When | have heard
them very patiently without disturbing
them, they should also be patient when I
speak. The second question which | would
like 1o raise is whether this Parliament has
the right 1o convert this Ordinance into a
law. Therefore, the main question is
whether this House has the right to pass
this Bill which is based on the Ordinance.

When this Bill was sought (o be moved,
objection was taken. Objection has been
taken on the ground that it militates, in
the first instance against article 14, in the
second instance it militates against article
19, and in the third instapce it militates
against the Directive Principles ..

The first point which they have raised
is that it discriminates beiween a worker
and worker, between an employee and an
employee. The second question which
they have raised is that it takes away the
right to strike because, according to them—
and they have advanced arguments for
this—the right to strike is a Fundamental

Right. But there | beg to differ with
them ...

MR. DEPUTY-SPEAKER : [ want to
correct you. By implication, they are
deriving that ...

SHRI R. D. BHANDARE : Not only

by implication, the right to strike is a re-
coganised right of the worker, but that is a
conditlonal right. Therefore, | wanted to
draw the attention of the House to the
difference between the Fundamental Rights
and tho other rights. The Puadamental
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Rights are not dependent on the mercles or
suffrance of any other person or any other
political party ; it is my Fundamental
Right to exercise it. But what happens to
the other rights 7 The other rights are
conditional rights. Take, for instance, the
right to strike under the 1.D A. 14 days’
notice must be given. Unless the 14 days’
notice is given—the procedure is laid
down : the condition is laid down— there
can be no right to strike. Even if the
notice is given, when the maitter is referred
to conciliation, then the right 1o strike is
taken away when the concilialory proceed-
ings are going on. Therefore, 1 submit
very respectfully that the right to strike is
a conditional right, recognised undoubted-
ly but depedent, for being exercised, on the
procedure. It is a conditional right......
(Interruptions).

MR. DEPUTY-SPEAKER : If all the
conditions are satisfied—notice and the
other things which are laid down under
the Industrial Disputes Act—, how will
you define it 7 In what category does that
right come 7

15.00 hrs.

SHRI R. D, BHANDARE: Itisa
very simple proposition. It isa condi-
tional right. Al the conditions are to be
fulfilled. It is & hypothetical guestion ;
what are the conditions (Interruptions). H
the right 1o strike is to be enjoyed, that
right to sirike should not violate this piece
of legislation. Here is the Essential
Services Maintenance Bill which we are
trying to pass 1 am not dealing with
that Bill now because it would be going
into the merits or demerits of it which is
not permissible mow. My point is this,
Suppose a conditional right is made more
conditlonal by a piece of leglslation im-
posing further conditions, such legislation
cannot be set at naughiby the right to
strike.

That is the point, Sir. Coming to this
particular question I made the paint here
because they have raised it. Coming to
Article 19, there is a long list of rights
given. (Iuterruption). Sir, 1 take the side
of the Coastitution and not the side of my
hon. friends there. 1 am taking the side
of the Constitution and the constitutional
provisions meotioned therein, Now, I
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come {o the question whether any of these
things mantioned in the Bill militate
ugainst Article 14. Now, here is a Bill,
which under clause 2 can specify what

service should be treated as essential
service. By an order under clause ) pro-
hibiting the strike under that essential
service. What is an essential service ?

If a particular service is so essentinl to the
life of the community, that is, if the
service is stopped the life of the commu-
nity will be stopped, that is an essential
service. Take for an illustration the case
of the Bombay Municipal Corporation
when those people had gone on strike and
certain points were argued in the High
Court. They said :  “Well right 10 strike,
to stop water is not the right of the
workers at all”. Right to stop the scavan-
Ber's service is not essential by a right, and
therefore. it is not an essential right, und
therefore Government has evey right to say
under clause 3 as to which service is to be
treated us essential service. As soon as
the Government comes to the conclusion
that a particular service is essential that
service, becomes a class. And, if under
that service, within the class itself,
if some workers are discriminated against,
then, article 14 steps in, because there
should not discrimination belween one
class and the other. Article 14 speaks in
simple language, and it is based on simple
principles. Likes should be treated alike.
All the employees are not alike, because
there are employees who come under the
essential services and they do not come
under the other class and therefore there
cannot be any discrimination at all. Likes
should be treated alike. This should always
be remembered as a principle ; and this
really is the foundation-stone of Articles
14, 15, and 16  Therefore, so long s one
class of employees who come under the
essential service are treated alike Article 14
does not come in, but il there is discrimi-
nation among them, then Article 14 steps
in Distinction has 1o be made beiween
class and class and & worker and worker
within the class itself. If discrimination
is made, if distinction is made, us belween
individual and individual, then Article 14
comes In.

SHRI V. KRISANAMOORTHI: A
worker employed in a public sector under-
taking bas got the right to go on sirike,
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but a worker employed in the railways
does not have the same right. So, there is
discrimination and it violates article 14 of
the Constilution.

SHRI R. D. BHANDARE : Again, he
Is making a mistake. 1| was dealing with
a class of employees. Within a class there
could be categories. | am not dealing
wilh the categories of workers in a parti-
cular class, I am dealing with a class of
workers who could come under services
essential to the community.

SHR1 SEZHIYAN (Kumbakonam)
Government can declare anylhing as essen-
tia! at apny time.

SHRI V. KRISHNAMOORTHI
Government can declare Shri Bhandare as
non- essential.

SHRI R. D. BHANDARE : The point
has been made that Government can
declare any person to come under essential
services at any time. 1 would submit that
it is not so simple as that. This Bill is
pot so simple. If this power has to be
exercised by Government, than the exercise
of that power is also conditional under
clause 3. Moreover, it is not a permanent
measure. If an order is made declaring a
particular service as an essential service,
that is not a permanent one. It can conti-
nue only for a particular period.

SHRI NAMBIAR : Five years.

SHRI R. D. BHANDARE : This

legislation is for five years. But the order
declaring & particular service as ossential
service is only for six montbs.

SHR1 NAMBIAR : That can slso be

for five years ;...

SHRI R. D. BHANDARE : It can be
in force for not more than six months.

SHRI NAMBIAR : It can be in force

up to five years.

SHRI R. D. BHANDARE : I would
like to point out that this measure does
pot offend against any article of the Cons=
tuen at all,  (Umierrupriess). Am 1ot
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entitled to deal with the points which have
been raised ?

SHRI NAMBIRA : We shall give him
some more points presently to answer.

MR. DEPUTY-SPEAKER : Now, the
hon. Member should trv to conclude. |
think he has made his point.

SHRI R. D. BHANDARE : [ have
made the points very clear including the
one relating to the Directive Principles ; if
you are satisfied that 1 have made them
clear then 1 shall sit down ..

MR. DEPUTY-SPEAKER : He has
made them clear. That does not mean that
I am satisfied with it. He has made his
point clear sn far as he is concerned.

SHRI R. D. BHANDARE : Itis my
duly 1o satisfy you, Therefore, 1 am say-
ing this.

MR. DEPUTY-SPEAKER : | must

tell him very plainly that there are very
distinguished lawyers here who have
their own views. This is a plece of leg's-
lation which has many facets to it and
many complicated things. If | were to say
that | am satisfied on a particular point. it
would not be doing justice to it.

SHR| R. D. BHANDARE :
be very clear to you.

1 should

SHRI V. KRISHNAMOORTHI : We
have a right to call the Attorney-General
to come here so that we can have our
doubts cleared.

SHR1 SHRI CHAND GOYAL
(Chandigarh) : I shell confine my argu-
ments to the constitutional validity and the
legul validity of this piece of legislation.
I build up my case under article 13 (2)
which says that a law to the extent to
which it abridges or abrogates the funda-
meatal rights will be declared illegal by all
courts in Indla. My hon, friend Shri R. D.
Bhandare had tried to take thi out of the
phrview of article 14. But 1 fee! that this
clause is fully covered by article 14 which
says that the State shall pot deny o any
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person equality before law or equal protec-
tion of law within the territory of India.

My hon. friend trled to make a dis-
tiction between essentlal services and non-
esseptial services. 1 would like to draw
his attention to clause 2 (1) (a) (viil) which
reads thus :

“apy service in connection with the
affairs of the Union, not being a service
specified in any of the foregoing sub-
clauses ; "

And the foregoing clauses relate to
posts and telegraphs, telephne service or
transport service or aerodromes and air-
ports or mint, or defencc establishments
etc. I could understand if the Bill had
stopped at item (vii) and had not exceeded
that and had not incorporated items (vlii)
and (ix). You will observe that item (vlii)
aboslutely removes the distinction which
is sought to be maintained in the first six
items, because those relate 1o only certain
departments which have been clearly speci-
fied as relating to essential services.

So far as 2 (1) (a) (viii) is concerned, it
is a blanket provision covering all services
of the Union Government. Now the dis-
tinction which was sought to be created in
the first six sub-clause has boen obliterated
in this sub-clause, and now we are not
left with any distinction between essential
and non-esscotial services. All have been
covered within the purview of (vlil).

MR. DEPUTY-SPEAKER :
sort of blanket provision.

This Is a

SHRI SHRI CHAND GOYAL : Al
scrvices of the Union have been covered
in it.

Then (ii) is equally wide and danger-
ous :

“Any other service connected with
matters with respect to which Parlia-
ment has power to make laws and
which the Ceatral Government being of
opinion that strikes therein would
prejudicially affect the maintsnance of
any public utility service, the public
safety or the maintensuce of supplies
and services necessary for the life of
the commuaity or would result in the
infliction of grave bardship on the com-
munity, may, by notificstion In the

official gazeuts...”
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SHRI1 S. M. BANERJEE :
under the sky.

SHRI SHRI CHAND GOYAL : The
only criteria prescribed and which serves as
a rider on this are two :  first, that Parlia.
ment must have the competence to frame a
legislation. That means all matters which
are covered either by List 1 or List 11 of
the Seventh Schedule have been brought in
under this piece of legislation.

What has been done ? Discretion has
been left to the Government without pres.
cribing any guiding principle, without pres-
cribing any channel, without denoting any
definition. The entire discretion is being
lift 10 the Central Government to declare
any service as u service covered by the
provisions of this Bill. 1 would appeal to
your legal acumen to see that (viii) and (ix)
wholly remove the distinction belween
essential and non-essential services and
cover all services.

The second distinction would be the
one that Shri Bhandure avoided dealing
with. A distinction is being made between
an employee and another employee. What
about an employee serving any Siate
Government ? What about an employee
serving any corporation, employees serving
in other departments which are not govern-
ment-owned

departments 7 He says
that npo distinction is being made
between  citizen und citizen. But |
would build up my case that even

from another aspect, distinction is being
creuted, that government employees are
being put at & disadvaniage and a resiric-
tion, which by no means can be called a
reasonable restriction, iv being provided by
this legisiation. To that extent, it will be
unable to stand scrutiny in law courts and
is likely to be declared illegal amd ultra
vires the Constituion, because a distinction
is sought to be created which the law does
not warrant and which is against the funda-
mental rights vouchsafed to us, and will
be struck down under art. 13 (2) as abridg-
ing or abrogatiog those rights.

Then | would like to say a few words —
because those preceding me have dealt
with this elaborately—with regard to 19 (1)
(b) and (c), 10 assemble peaceably and
without arms and 10 form associations or
unions. There are number of cases
which must have come Lo your knowledge
as & practisiog lawyer which show (hat the
right 1o strike is a gesuine trade uplon
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activity. Under the objects and reasons in
para 2, the Bill clearly authorises the Cen-
tral Governmont to prohibit strikes in
essential services. Government are not
concealiog their objective of prohibiting
these strikes. Now the question is : if we
consider sirikes as a legal and genuine and
well-recognised trade union activity, then
it is taking away that right granted to us
by article 19 (b) and (¢) to form associi-
tions, because it is the right of the Govern-
ment employees to form the'r own unions
and to take important decions and even the
right of sirike or the right of demounstration
has been recognised to be a genuine and
legitimate trade unions activity. So, from
that aspect also 1 feel that this will be hit.

Mr. Madhu Limaye only touched the
point with regeard to delegated legislation,
but that is a very important point. This
piece of legislation  certainly suffers
from excessive delegation, because
unguided and uncanalised power s
being invested in the State Govern-
ments 1o determine  which  service
wilt be an essential service. which will be
a non-essential service and which services
Government will have the right to prohibit
strikes. My humble submission is this that
by this Parliument is abdicating its autho-
rity, its legislative functions and arming
the executive with powers to make laws
because the crucial point is whether service
is covered by the definition of “‘essential
service™. By entrusting the power to the
executive Government to declare a partlcu-
lar service to be an esicotial service,
Parliament is giving the right of framing
legislation 1o  the executive Government.

This  is not a ordina:y matter, This
is taking away the liberty of the
employees, this is placing a very

serious curb on their trade union activities
and to that extent this piece of legislation
suffers from excessive delegation, and 1
submit it would not be safe to do this.

This picce of legislation is being passed
for a period of five years. Even a state
of emergency hardly lasts for a year or
twoe Where has the Government built up
acase for having such powers in its
armoury 7 Is not the law that is prevalent
sufficient to deal with any contingent
situation 7 1t is said that this law is for
preventing attempts as were made og the
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occasion of the strike on 19th September.
There is no guarantee that even this
Government will remaio in power for five
years, and they are going (o pass this
legislation for posterity. [ can understand

if they wanted to deal with a particular
contingency which had arisea. For that
they hid passed an ordinance. But now

to give them this power for five years to
curb any trade un‘on activity is a very
serious matter and I agree with my hon.
friend Mr. Krishnamoorthi that on this
crucial and important legal matier we must
seek, the opinion, advice and guidance
of the Attorney General so that the court
Parliament before fram-
ing such a piece of lcgislation did not look
into its wvalidity.

They do not look to the constitutional
provision. It also will bring us dishonour if
it is strack Jown by the courts of India.
Therefore it will be adviseable to summon
the Attorney-General.

MR. DEPUTY SPEAKER :1 would
now reqiest the hon. Memoers to confine
their remarks to 5 minutes. What is hap-
pening is that all the points that have been
raised are repeated. 1t is enough if they
are just mentioned, We have taken already
one hour and 20 minutes.

ot wam fagrdt aodedt o geTSEW
w3za, ™ 9T gN T N e
afay ) qz falas g aw@ & 9w TG
A e qrdar | 74T g ATy N TG
@lqgogmu @@ § 9T 9
gH &) A ot T & ?

MR. DEPUTY SPEAKER : 1 will per-
mit but there must be some time limit. |
will call you a little later.

ot g oo et (FT) : A% wET
AR A e A ¥ < §
Ry A e g £ 7

MR. DEPUTY SPBAKER :
must be some time limit.

ot wy fmk : @ e g
€ oY Wy ARy | A g q ¢4

There
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SHRI NAMBIAR : Whoever has given
his name, be should be allowed first.

MR. DEPUTY-SPEAKER : With your
concurrence 1 will fix a time limit, (/mter-
ruptions) What happens is that more or
less s8me points are further stressed. I

know the importance of it, but it need
not be elucidated further.
SHRI1 S. M. BANERJEE : The Minis-

ter who pilots the Bill should be here.
The Home Minister has gone home and
this Bill is being discussed. *(/nterruptions)

SHRI R.D. BHANDARE : The Law
Minlster is here. They should be satisfied.

ot i sAw g o gifee
g o fr famr =7 qreme &0 AW
i faaNaETz ¢ wrg?

MR. DEPUTY-SPEAKER : [ have
told them. The Home Minister will be
present.

ot wd wefw : agw T i
afadr )

SHR1 V. KRISHNAMOORTHY 1 The
Home Minister should authorise him or
he should seek the permission of the
Speaker.

MR. DEPUTY SPEAKER : I agree.
The bone of cootention is constitutional
compatibility and legal compatibillty. The
Law Minister is here for the time being.
The Home Minister will come.

SHRI S. M. BANERIJEE : There are
three Ministers—Mr. Ramaswamy, Mr.

Vidya Charan Shukla and Mr Y. B.
Chavan. All the three Ministers are not
here. | do not know where ihey are.

They are not required to remain at home.

They should be here.

SHRI VIERAM CHAND MAHAJAN
(Chamba) : There are 3 or 4 constitutional
questions. Ope is regarding Article 19.
That going the right to form an associa-
tion. The right is limited. If you read
article 19 (4), you will see that in public
interest there can b imposed reasonable
restrictions,

AGRAHAYAUMA 14, 1890 (SAKA)
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SHRI 8. M. BANERJEE : He Is read-
ing the mini constitution.

SHRI VIKRAM CHAND MAHAJAN:
The question Is what is public order. If
you stop the drinking water supply to a
particular town in the month of June at
3 O'clock, it is causing a lot of lnconveni-
ence to the public. If in such an essential
service the strike is prohibited, is It not
in the interest of public ? Take the case
of the rallways. If the train is abandoned
between two rallway stations, is not the
public inconvenienced. 1If you prohibit
strike, my submission is, in such services
which affect the public that wlill be cove-
red by Art. 19,

MR. DEPUTY SPEAKER : Your
point is followed. In the Bill what Is an
essentinl service is not mentioped. If
enumeration is there I can understand.

SHRI VIKRAM CHAND MAHAJAN:
What are the essential services under the
Bill. Essentlal Services Is a term iIn
common use.

If a particular service which has been
declared by the Government as an essential
service, but in fact. under the common
usage, does not fall within the term
“essential service™, thenm the courts will
automatically strike it down, But what
I submit is that the policy is lald down in
the Bill, and the policy is that this measure
will apply to essential services. If a
particular service s not an essential
service, then it will not come within the
purview of this Bill and that particular
service will be out of it; the law io that
case will become opull and vold. |
therefore submit that the policy s lald
down.

Another argument is that cluuses 8
and 9 are a blanket provision. They are
pot blanket provisions. and they are
governed by the earlier provisions, the
earlier provisions being that essential
services are those which are enumerated
in the Bill. 1f under clauses 8 and 9, any
service is not an cssential service, you can
strike it down, but you cannot strike down
the power to declars a service as an
essential ssrvice.

The oext point is that article [4 |s

bit; the argument is raised by quoting
srticle 14 ; that you are excluding a clase
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of employees and not excluding certaio
other classes of employees. I submit that
what article 14 envisages in this: If the
Government says that water  supply
service In Delbi, for example, Is covered
by essentlal service, it is a class by itself;
but if it says that only a particular area,
say, Karolbagh, is included in the essential
service and not other areas, then it will
be discriminatory fnfer se the other areas,
and that article will be hit. Therefore,
the class of service is covered by article
14.

Finally, ooe of the points touched by
Shri Madhu Limaye is that he can raise
the polot and move an amendment at
the introduction stag®.

MR. DEPUTY-SPEAKER : I have to
decide that point. That Is a procedural
point, You pneed not deal with it.

SHRI VIKRAM CHAND MAHAJAN:
The point is, wherever the leglslature has
wanted to give a particular power of
amendment, it has given It, but wherever
it does not want, it has not. Therefore,
1 submit that the points ralsed have no
validity.

SHRI NAMBIAR (Tiruchirappalli) ;
1 do hot want to repeat any point. My
point is that apart from the article quoted
by my hon. frlends on this side, article
20 (1) and articles 21, 39 (e) and 42 are
being vlolated by pursuing this plece of
legislation.  Article 14 has been well
explained, but | would deal with only ooe
other aspect of the question. Article 14
says

“The State shall not deny to any
person equality before the law or the
equal protection of the laws within
the territory of India.”

Here, it is stated that certain sections
of employees, called the Central Govern-
ment mplu;reu-they are classified like
this—should not go on strike, and It will
be declared illegal. That means a discri-
mination and equality is denfed.

Further, you will kindly see the defini-
tion of a wrike. On page 2 of the Bill,
ssirlke” has been dofined as “refusal to
wopk overtime where such work {s neces-
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sary for the maintenance of any essential
service; and any other conduct which is
likely to resuit in, or results in, cessation
or substantial retardation of work o any
essential service.” This is not onmly a
stoppage of work by a strike. This is
about the conduct of the employees which
will result in substantial retardation of
work. Supposte un employee produces a
thousand bolts and nuts a day as pres-
cribed, and he could not produce the same
quantity but produces only 800 on a
particular dauy,—because of some defects
in the machine and so the production is
reduced to B800—-this clause is violated
since it Is retardation of work. Therefore,
equality before the law is not only denied
but it is taken to such a dirty extent that
it goes down the ditch; the definition s
such that anybody can define it in any
manner he likes. Therefore, it has become
absurd and nonsensical, and hence it is
all the more emphatically violating article
14.

SHRI PILOO MODY (Godhra) : Nuts
and bolts are certainly missing.

SHR1 NAMBIAR ; Then, let me come
to article 20 (1).

“*No person shall be convicted of
any offence except for wviolation of a
law in force at the time of the commis-
sion of the act charged as an offence
nor be subjected to a penalty greater
than that which might have been in.
flicted under the law in force at the
time of the commission of the offence.”
Section %2) of the Bill says :

“Notwithstanding any such repeal,
anything done or any action taken
under the said Ordinance shall be
deemed to have been dobe or taken
under thls Act, as if this Act had come
into force on the 13th day of Septem-
ber, 1968."

This is rotrospective legislation with
regard to penal action. The so-called
offence was committed before the Act
comes into force. There was no law in
force on the 13th September. Penal pro-
visions cannot be made with retrospective
effect.  You can punish a person for com-
mittlag an offence after the Act comes intq
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force, not retrospectively. If the ordinance
is valid today, you can convict him under
that, even though in my view, the ordi-
nance is illegal  But that point | will raise
in the court. You are prosecuting 5000
people in the court and they will give the
answer there. This retrospective effect 1o
the penal provision violates article 20(1).
Article 21 says :
“No person shall be deprived of his
life or personal liberty except accord-
ing to procedure established by law.”

What is the procedure established by
law ? The passing of this Bill is proce-
dure established by law. But the Bill con-
tradicts various provisions of the Constitu-
tion.  Therefore, it violates uarticle 21
elso.

Article 39 (e) says :

“The States shall, in particular, direct
its policy towards securing —

(e) that the health and strength of
workers, men and women. and the ten-
der age of children ure not abused and
that citizens are not forced by econo-
mic mnecessily (o enter avocations un-
suiled to their age or strength.”

Here comes the question of overtime.
The Bill says that refusal to work overtime
where such work is necessary for maintain-
ing essential service, is an offence. This
clause violates article 39(c).  Even the
the Wuanchoo Committee has said (hat
railway people are made to work 20 hours
a day and they cannot be asked tu work
more than 12 hours a day. Under thus
Bill, if they refuse to work for 20 hours, it
will be an offence.

Article 42 says :
“The State shall make provision for

securiog just and humane condillons of
work and for maternity relief.”

All humane conditlons are being denied
to the workers. Under all these sections,
this is against the law of the land. We
should ot wait for the court to decide.

But, we ourselves, this Legislature it-
self, should throw it out and the Govern-
ment should ool pursue this muatter. With
regard 10 punishment, victlmisation of
20,000 workers, etc., | am not bringing them
now and 1 reserve that for the mext occa-
siea.

1 am very much opposed to all that is
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being done in the name of this legislation.
(ends)

@ it T (dow) - fegd
e gmw, R AN Y W oA
o fr deTc At W W gSw W aga
aF Jrar fegr AT )

SHRI S. M. BANERJEE: Il riseona
point of order. | take very strong excep-
lion to this.

MR. DEPUTY-SPEAKER : Ifl con-
sider that certain points are irrelevant, |
will stop him. Mr. Raadhir Siogh, you
speak in English. -

ot rofie fey: & ow wad &
L BUER CEILCi (R
oW IF awEAr g, A ame g §

st wo wro wwalt : guTSRN WEEw
Tk 7o qrew & AE v wrer off ¢
Ffeq gk 37 o1 w9 @ 9T oW  fie
IR A ¥ greqw w1 ¥ arar fedr
T I M AT AT W AE N, X
O ET TATET ¥ A § oA R
wif e ar w0 A, A ww I Aw
v & 1 18 T I a7 wEA W aw
g & fragt o IS @ S ot
&

oft vt ferg : w9 A s 2 frar
& f xZPriz ari T v e

SHR1S. M. BANERJEE : It is a re-
flection on the Chair, Sir. Whena you point
out that certain irrelevant points have been
made by anyone of us on this side of the
House and you ask us to sit down, we sit
dowa and the discussion is discontinued.
The behaviour of Shri Randhir Singh is
the high water-mark of blunder.

ot vardie g : 9T gt e
o arr oz qwd £, oA & S qeAt i qn
T w0E X @war § 1 (sgaem) wro oA
w0 oA W X T 7 qF e W
T § 1 (sgawm)
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ot e fg : gw wOE & qATaR
& | ag W g W wrefwdl & gavaar
&1 a g ge W an oAy W@ €

Fawwar g fe ag wem @ 9w
N AT 2 o g ww faw T wEw w@
W T F 9T FE@ & wEwq g ¢
w=A § wae qraz & ad & froww @w
TwfRmgesAshm A aw
T Y TR § gr A g A A
w8 #1 &z ok W w1 e 7 e
T e g D N A ower §
fF 20 2w faw o< agw 9 #< gw &,
STEAE BT , A g T gEAw A
THY TT ¥ ZaT §, N ¥gar & fw
fewl o At gfeafomn sk fox
afafadr oo & @ g omar &1 ¥ o
FE I § W T A g aw
g

& a9 & aria A aft @ qu
R E w gw w faw o www
T WIT W B O 53y ¥ s g
& AT ¢ e oar e ¥ fag
fergea™ & ovw w3 anif 3w
wefzE 4E) §, A o Wik *h wTedE
§ 7 v g I A€ R greTi-
Heg? (smxam)

MR. DEPUTY.SPEAKER : That is
oot the question. The question is whether
within the framework of the Constitution,

this House or this Legislature can pass this
law.

oft vondfte fog : ogi % Aot
wr gaw §, 9 qifanie ot 31
of W yfeferds & g &, g e
gl W o v ok mmm
wmeat = fax e wifew, g fe-
THgmE I or A Ao gz ag

Waanz ag & f& AN arar,
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BIEH Y, EIEE R, g W g, g
AA-GAY gATR FTA agl & A | W
qdaT § 7 wifeww 31 ® afgu—aree
o gra2f 1 mifefda 31 ez 3, B
Hewt rem wrr fr wifedggeT ) aw
TXZ TF T19ET AT GELiea e § 99
¥ WegwmT g aFaT § @ T WE
®IEF o GIHEA YEZ M@l &, 99 W
egwm w7 & wwar 7 A A€
wATE 7Y fAer aTge | U5 WIS WT9Et
e e § Afew qfFariie 9§ A
4 FT GEAT 2, AT AT GHA! £ 9W &
o8 & wigde OF T, A Ad, I
2 9% § | arfariiz wife T T E A o
e 5T A § 99 & fawfow A
afgesrae TEY o gwa ag SH AW F
T F@ &, g% # @ wm@n ow dw
qg @R § |

FQ @ S W e A R, TR
st ot @ & 6T A AR 9T, AR
wifefea 3¢,30 #1T 38 @@ # foawie
frar | g 1€ gearf TEF FLT 1 TF W6
w1 39 71 Rt 07 #X @, wfefea e
TR AT R0 FY ;W g B 7
afefiea 33 7y fmy § F2 fwan
T AT ETT A A R qE 9
IR 23 (1) gar, 23 (2) A W@

tngfend: F3qgr 31

off vonite feg o wRiTETd ! S A
T WIRAT §1 g1 wr § | wfefeer 19
¥ s 23,450 TA ¥ s AL
(vrwwm) ..o @ =& § | o g W
9 Y wr T gE w3 A fewh oWy
a1 fieft 37 ®) T gE w0 O @
6 g T T &, w wE N A
€7 U WTEN, T€@T IAEAT wEA av
W g e T ? oy A g ?
i aw fx 8z, = aw fr !
¥ W 9T g W W Hgw s and
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wrw frw gz gy § ofeew st 9T
7 &7 G T, FIECAA T A0, F
% WETAT, TEAHE W qET IHET Y
ifow &, 98 ax 9fedw w0
WL gg SN g3 W FCAT Agy & o
& T & 3 ) g1 fafwer 9w a@
*Y # 7# N | 7g wifeww 23 (2) 9%
#ifaw | 9a # @ & Tg fmwr AE
_FT |

*“Nothing in this article shall prevent
the State* —

the State of Shri Chavan, the Central
Government —
“from imposing compulsory service
for public purposes’

of) wifefes 23 (2) &&= w@dAdE
1 ETS: weaT § ofemw qow & fog @
S & g9 qA & faw o,
(sweremm), . 51T w1 afeew gete 27
g qfeqrs quaar §, afed e &1
qg WNT FF AT FT I KT WET AT
g A gT AT & 7§ oh A ar
TR 77 g N wifefE 23 (2) #1)

T ara A & wra o Afew F wew
Tz § A & wifefewr 10 (2) g (6) 1
TEamfmse s W@ & &1 w1 0g
gy &7 feamr ar e o @ www #
o s | wrfefes 19 (1) (2) (3) &w
+F gawd § 1 AfwT Jgt TxE W R
fuw &, Tz e cafouew 8, e
T FdAw N 67 qOE B, UE 3
faaree o o 9 T $femm wr qae
¢, =z ot @i Ay & 1 ¥feT o 9 oft
waEiwE(2), (3) (4) (6) ¥R
(9)...

SHRI V. KRISHANAMOORTHY i

Oaly reasonable restrictions, not unreason-
able restrictions.

ot voniie fog : Wyt & Frean ?
ow ¥ A, gt & aff dret &, fet @
o R s Ao v ¥ oW
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AW | I AT T At Hegww § @
# ¥ fa § frpe ?

This Constitution is ull brakes.

w1 arex ? ox wifewss T8,
gaTHl wrizfEa & fog sy ot W w®
gqmfre & F9T ar AET R
qfagriiz #1 & 1 A R AT Tg AW
R g § g4 §Wy WA A, 4%
g w1 f AE E, mAR W e W
+ff AT &, W § AW w7 A v ar

-

PP AT AT qFAT 91| AW
SG-NSG T g, wRrw argw it
g7, ¥9 99 & gEMidea & ST, 59
giwiew Ay &Y 9, v e of
TaaT AYar, gl w1 WY wraE ar
ok g3 &1 wraEr g, iWos
HTAET FIAT |

15.45 hrs.
[Shrl Vasudevan Nair in the Chair)

SHRI 5. KUNDU (Balasore) : Mr.
Chairman, Sir, | oppose the introduction
of this Bill. For some time the past, we
have been seeing various Bills, such as, the
Industrial Security Bill, the Railway (Amen-
dment) Bill and also the Banking Law
{Amendment) Bill, are coming before the
House which directly restrict the rights of
workers. This goes to show that the
Government is going to take the posture
of & dictator and is, gradually, turning to
be a totalitarian State.

Somebody said that this House has no
power to decide about the legislative com-
petence of the Bill It is too late in the
day to raise such questions. Can anybody
bring forward a Bill saying that the Prime
Minister of India should not be a lady and
that only a male should be the Prime
Minpister of India and get it passed here ?
Certainly not. Where it is Prima facie un-
constitutional, its competence has 1o bo
decided hera. Once it is found that it
violates the Coastitution, it is Prima fusie
unconstitutional, it has to be thrown oul.

Most of the points have been mised
bere. | would pot repeat them. 1 would
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just point out one or two polats. In this
Bill an attempt has been made to usurp the
rights workers. They have said that
only the law-making powers of the Central
Government are transgressed. 1 feel—I
have genuine fear—that it also transgresses
List 11, State List, which Is the law-making
power of the States. For instance, in
cluuse 2, where it defines “‘essential service.”
it says :
“(il) any railway service or any
other transport service for the carriage
of passengers or goods by lund, water

or air ;"

Now, ‘“any other transport service™
also comes under List 11, item I3 which
nays :

“Communications, that is to say,
roads, bridges, ferries and other means
of communication not specified in List
1; municipal tramways ; ropeways ;
inland waterways and traffic thereon ..”

It transgresses the law-making power of
the States.

There are many other things which also
directly encroach upon List Il. Various
things have been said. 1 do not want to
repeat them. | want to point out one
thing here. It is for the Law Minlster to
reply. 1want to ask : Can we enact a
Jaw where we would not definitely point
out who has the right to notify, what are
the circumstances and when we are going
1o prohibit strike 7 What does clause 3
say 7 It says:

“(1y If the Central Government is
satisfied that in the public interest It is
necessary or expedient so to do, it may
by general or speclal Order, prohibit
strikes In any essential service specified
in the Order.”

Then, sub-section (2) says :

“(2) An Order made under sub-sec-
tion (1) shall be published in such man.
per as the Central Government con-
siders best calculated to bring it to the
potice of the persons affected by the
Order.”

1 feel this is ia violation of the princi-
ples of matural justice. You cannot make
a law which abrogates the right of the people
agaiost whom you makea law—how and
when It is made. They would not know any-
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thiog, how the law is made, when you are
going to prohibit strikes and all that, The
executive has been given the power to decide
time and the circumstances of publishing
such an Order. This is highly arbitrary.
This violates the principles of natural jus-
tice. Therefore, the entire Bill be declar-
ed ultra vires of the Constitution because

as it violutes the principles of natural,
justice.

Another point is this. I would say that
this is a colourable piece of legislation
because in the Industrial Disputes Act the
right to strike has been provided ; it Is
has been said that, in so far as public
utllity services are concerned, it will be
illegal uniess notice is given and certain
other things are done. You give the right
to strike by one Act of Parliament and by
another Act you are surreptitiously taking
away that right without repealing the right
to strike from that Act. This compels
me Lo say that this is u colourable piece of
legislation. The right which has been
given by one Act cannot be taken away by
unother Act indirectly.

I will not go to the other points which
have already been dealt with in this
connection. | associate myself with most
of the Constitutional points that have been
raised. | would just like to point out
only one thing.

1552 brs.

[Mr. Deputy Speaker in the Chair.)

In clause 7 of this Bill it is said ;

“Notwlithstanding anything contaiiped
in the Code of Criminal Procedure,
officer 1898, any police may arrest with-
oul warrant any person who is reasons-
bly suspected of having committed any
offence..."

Mr. Chavan and the Law Mipister must
be knowing how obnoxious are sections
151, 107 and 109 of Cr. P.C. |n the
struggle for freedom duys when people
were arresied they were arrested under
section 107 and they were told (hat it was
because !hw were moving life vagabonds.
Theee things hawe been.objected 10 all nlong
by the jurists. This Is a black picce of
law which has to be abrogated. What does
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section 151 Cr. P. C. say ? It says that if
there is any suspicion or appreheasion of
commitling any cognizable offence, the
person can be arrested, Here in this Bill,
it is said :
“...who is reasonably suspected of
having committed any offence...”

Under the Municipal Act, to spit is an
offence, and the police can say that ‘to spit’
is an offence and arrest the person whose
spat and put him in Jail. So, this is a
black piece of legislation. This is unconsti-
tutional and it should not be allowed to
be passed.

Lastly, Clause 6 reads :

“Any person who knowingly expends
or supplles any money fn furtherance
or support of a strike...”

“any money™ will also mean donation.
To forbid donation is violating article 19
of the Constitution. Article 19 guarantees
the right to organize a union ; it guaran-
tees the freedom of movement. Once you
form a union, you are called upon to give
donation. If donation is forbidded, then
it takes away the right to form a union
which is guaranteed under article 19.

Therefore, on all these grounds, |
strongly object to the introduction of this
Bill. 1 feel that no more we are going to
live in a democratic form of Government :
1 thiok, the ‘ballot raj' is being replaced
gradually by the ‘danda raj’ which Mr.
Chavan is spearheading through every piece
of legislation of this kind. | hope, he will
be wise enough to withdraw this Bill and
not press for its introduction.

SHRI H. N. MUKERIJEE (Calcutta
North-East) : Mr. Deputy-Speaker. Sir, |
shall be brielf. 1 am glad to see you back
because | was getting a little bewildered
that since you had heard the arguments
earlier, it would be rather unreal to be
arguing to the Chairman who did not
happen to be you. | am glad you are back
to listen to whatever we have to say. |
shall be brief.

* We all know that we in this House
puesure this salutary principle that the
Chair does not usually imtervene where
the question of constitutionality comes up.
But on this occasion what I feel is that

pot ooly Is the coastitutionality of the
matter In question ; but It is alsp bappen-
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ing in juxtaposition with what [ consider
to be an attack on the ways of work which
we have developed in what we consider to
be a parliamentary system. So, those two
things are juxtaposed, which is why 1 was
expecting from the Chair that it would put
its foot down on the kind of legislation
which is proposed.

Now, Sir, my friend over there, said In
his airy fashion that just because we happen
to be Parliament we can consider this matier
and the Chalr need not have any say. But
the point is this. Apart from the fact that
in the constitution we have the chapter on
Fundamental Rights, which has been
supplemented by judicial decisions of all
sorts, we have also the corpus of rights
accruing to our people, and in this case
our working people have gone through a
long process of stern struggle as in every
counlry in order to achieve that corpus of
rights which is incorporated mainly in the
Industrial Disputes Act and similar legisla-
tions. Even though they do not come
under the provisions of the Fundamenial
Rights chapter, becuuse that Fundamental
Rights Chapter has certain lacupae, as a
mutter of fact, this particular convention
has grown in this country, and It has
become part of the acceplted norms of
soclal living. That Is why, the word *shall’
has been used in the constitution, that the
State sha// take into consideration the
directive principles ; and Parliament being
part of the State, and a very important part
of the State, has got 1o guide itself in
conformity with the Directive Principles.
That is why | wish you to please
apply your mind more perhaps than
normally you would have done. You
could have gol away by saying that
this is purely a constitutional matter which
only the Supreme Court can take cogni-
sance of. But, Sir, we have g fesling that
the emergency is returning ; and it has
already returned by the buck door. And
my hon, frlead Mr, Kundu spoke a litile
while ago about what any lawyer worth his
salt knows the legal maxim that, you can-
not do indirectly something which you
cannot do directly. Well, at this present
posture of time, we are almost in the
process of doing something, putting to a
final decision, something about 1be unaliers-
bility of the Fundamental Right Chapter.
QGoveroment is doing stealthily what ameunts
to abrogation of Fundamentsl Righis pp
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generally understood in this country, on
account of, as | have said, the juxtaposi-
tion of the technical aspect of the letter of
the law, and the spirlt of the law, as it
has functioned so far. Because of that we
say that the Government is trying to do
indirectly what it cannot do directly.

Then, Sir, there is anothher point men-
tioned by my hon. friend Mr. Nambiar and
earlier by my hon. friend Mr. Krishna-
moorthi, which to my mind is very impor-
tant, Clause 9 (2) gives retrospective
immunity to actions committed
as from the 13th day of September, 1968.
IT it is a norml piece of legistation 1 can
understand, but this is a very abnormal
piece of legislation. But some of us happen
to be now working on a piece of legislation
introduced in this House by Government,
that is, the Liability in Torts Bill and this
is being considerzd now by the Joint Com-
mittee. In that Commitiee we are pursuing
this matter and we have heard the evidece
of Mr. Betalwad, Mr. Daphtary and such
other eminent people in regard to the kind
of immunity being offered to Government
servants who might be committing tort
or might not be committing tort. But this
kind of offering immunity retrospectively
to the Government aciion militates against
the entire process of Parliamentary func-
tioning as I undersiand it. Some of us, at
this present moment of time, are working
in the Joint Committee which has very
nearly come to the reporting stage of a
piece of legislation where the liability in
tort of Government servants in particular is
the subject of discussion, and now we get
this kind af legislation.

Mv hon. frlend Mr. Raadhir Singh
seems to have an idea that we live in such
troubled times that water supply can be
stopped or something may happen. No.
Is it Government's contemplation that we
live In times of such terrific disorder that
nothing but the harshest emergency mea-
sures can do the trick 7 That is why Sir,
the whole matter is nauseating. Till about
the 9th of September, Parli was slit-
iong, but on the !lth of September, this
ordinance was lssued, as If this was not
anticipated when Parliament was sitting.
And, ooce an ordinance, It is premanently
# legislative measure, s that the kind of
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tradition which we are golng to build for
ourselves find for posterity 7

It cannot happen on any reasonable
computation of fundamental rights, on any
interpretation which would square with
our idea of a libertarian form the society,
This kind of thing does not pass muster
and, therefore I, would like you to apply
your mind not in a technical legal-logoma-
chic fashion, but in a fashion which would
take into account the working of our
parliamentary system.

16.00 hrs.

As [ have said, apart from the vul-
nerability from the purely constitutional
aspect of this legislation, there is the ques-
tion of liability of torts, which is tha sub-
ject matier of legislation very nearly com=
plete, and I consider that this whole thing
is so bad that it suggests as if Government
are out to establish something like a neo-
fascistic order in this country. And that
is why they are going to rush through
this kind of legislation, and even discussion
regarding its constitutionality or otherwise
is being resisted by some of the over
enthusiastic friends on the other side.

Therefore, these are my submlssions
which 1 do hope will attract your atten-
tlon.

oft e (awag afaa) -
WEqE WEA, FTH T79 TF AGH 9T @
T g AR dfaw f FE arowi W
gt 9 ¥ fear mar 40 & wrowr s
ATEANT TX WA 246 WK 3090 W aww
WIHTaT FTAT AGAT | NI 246, Wiq
arrx € fr g fe, @ fae ok
wrAnie foee 1 719 R g aarht &)
o falor & O 99 A QA gwa
frefra ot #arer (2) & feargan ¢

“In this Act, ‘esseatial sorvice’ means

any railway service or..."

v (v g ogm g W oW g
wi & wigw fe ww At w oo
oAt [T T 1 ‘any other
sennice for the carringe of

or goods by land,

transpor)
Ppassangery
water or air..."
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It e el st v wee ¥
e fadaw # qgf a7 w1 w1 wiwwe
a4 ¢, dfew & weia SR QEr
wrfwrT 7Y fRerar & | 9@ W any other
transport service for the carriage of passn-
gers or goods LG e v z at
s &, ¥farq fgge i o faee Tt ow
& 3% acwrar wro arg wr & #41fE faee
o LLe C “carriage of passengers by land
by any other transport service THE FIT
faesz v ar fft e o1 9y sy
1 wToF 1€ wieF ad 3
o7 °rv If7gq faee #1 39 | gEEy
¥ AqE WA TEAl wrgar 2 ghe
forez F0. 30 :
“Carriage of passengers and goods
by railway, sea or air or by national

waterways in mechanically propelled
vessels™

R ALA T 17 78 7t &) oo
T AT a3 w7 ez w1 3o

MR. DEPUTY-SPEAKER :
transport —that is very clear.
st Wi SATRE . I zT, wf A8
T & ) AfFT gaE & s iy wa
A THAT AT & | W9 €2 fAe A
TE | Ao HHWITF ATHA WA :
“Local Government, that is to say,
the constitution and powers of munici-
pal corporations, improvement trusts,
district boards, mining scttlement
authorities and other local authorities
for the purpose of local self-govern-
ment or village administration.

uT AZ TF ST TEAAT &7 A0
g w3 § fF siefizqeT #
W6 ST SrETtaaT Ay

Road
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temdad I fr oo "R ¥ @@
Wt Ter qferg deqral Y wETaEr
< ¥ 1 8 faw (5) ¥ wow wewTT W
uvergfar gferr gt ¢ 5 o a3
¥ T AN € oSETT Wi &t
ST Strar Felt wre eqTTd wEwT
wheT % o a7 warrd | sgfafaes aray
sro it vf wzd ¥ T oW faad §
sitfe e o ¥ ot & ntfe g e
qET TTAE §

MR. DEPUTY-SPEAKER : You need

not dilate ou that., | have followed your
point.

st o sy frer Fo 13 ¥
fram g & :

“Communications, that 1Is to say,
roads,...not specified in List | ; munici-
pal tramways, ropeways ; inland water-
wiys and traffic thereon subject to the
provisions of List I and List ITl with
regard to such waterways ; vehicles
other than  mechanically propelled
vehicles.”

agr ft aren fasgr oA b @x

s el #a1 mr & gny  other
transport  service for the carriage
of passengers or goods by land water or
air,

¥ faege facle o & oy &
grar g fe @ aeht oft ooz wrwt
for & amEl w1 SETET, WTEC
Trade Unioos ; lndustrial any labour
disputes Lo Wﬁﬁ’.

Shipping and navigation on inland water-
ways as regards mechanically propelled

vessels... T ISTAN WT !‘l arark

Ports other than those declared by or under
law made by Parllament or existing law to

be major ports.

o o | Afer oF A K AT
wT { fir vr et ¥ ot ow O g
areft arer, & awer Wl e AfY R
ot -y g gowTT W Wi

Y
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o et Ao e & freger
e

W& wk s g @ ferw

Joint Parliamentary Committee on Indlan
Constitutional Reforms, Vol. IV, page 167,

¥ 5g T WTEET | W HTHIR 9
At fored ot )  w o mar &

“Need for & Concurrent List : The
object of a Concurrent List of Subjects
over which the Centre and the units
have concurrent powers..."

MR. DEPUTY-SPEAKER : | have
followed your point. You need not provide
any commentary or authority. You may
g0 to the next polnt,

st Wi womiw : # owE s
T ¥ wx @ § afew saTEE OTEARY
WA A TqE I W W7 § | A a@rar
T & i e wewe fee T & &
g TAET AEAT § 6 W EER W-
T fem st ggra Wiy @ ag
ot wa g, wheAEgET @ A &
a7 & ot weqAn O 3 faade g
# 99 79T W WITH AHA GFHT GATT
g
“Bxperience has shown both in India
and elsewhere that there are certain
matters which cannot be allocated ex-
clusively either to a Central or to a
provincial legislature, and for which,
though it Is often desirable that provin-
cial legislation should make provision,
it is equally necessary that the Central
leglslature should also have a legisla-
tive jurlsdiction to enable it in some
cases to secure uniformity in the main
principles of law throughout the
country.”

MR. DEPUTY-SPEAKER : The hon.
Member is asking why the Concurrent List
was necessary. That is not the point at
jssue. 1 have got your point so far as
Lists are conceroed, Now the hon. Member
should concludg.

DECEMBER 5,.1968 *

Mainsenance Bili 291

ot wro womie ;& of ofefew
300 g% ¢ fora® ag wgr mar 3¢
Recruitment und conditions of service
of persons serving the Unilon or a State.

“Subject to the provisions of this
Constitution, Acts of the appropriate
Legislature may regulate the recruit-
ment, and conditions of service of
persons appointed, to public services
and posts in connection with the affairs
of the Union or of any State.”

IqTeqe AEIZW, WA 311 ¥ @ AW
TgAt &1 ag 308 SH F agH WT STav
21 o FiE # Gy @ g wEw-
FmEIEF qae ¥ faw 7 w1
sfarcfrr #t 7 afcdfem ar
T[T FCFT F1 qfqF@T § 1 U577 TR
I #t wfewg ww gfaw @ &
art ¥ faay smify a7 gt & fom o%
i\ wrx 17 "~ wgay ag fadas |
Fg TFTET AT A § W 99 ¥
gferrd 71 & 9T 9y & WU oW
¥ 7z wrwg & 5 246 foaet worgdt &
g aoere w7 ag wiwere @ d@w @
f& a7 ws7 FEmd & wfwwrd # gerdg
A § 7z 300 fah Tow FTWA A
& @ w1 afwwe 31 ¢ fe v ww-
fri ¥ aX ¥ ag fram qag 1 ag @
q&q a8 & W19 & A qq@ FO0 @
q7 | T9 & qATAT AT GHT-HTT 14,19,
22 71 28 ¥t 9w 7 7€ o @ fo=-
fax & ot awrwr a§ gzt wH A€ I
T BT FAGT FF gu & 08 AN AgA
¥ f¥T wom wgn @ e @@ s
Y T AfT B 9§ TG W 06 Wi
arlt vk ot g &Y fF TE qwg Wi
g Tty 6 AT wAg Hfad vk
& wgm fs 37w Tl W 77 g
B s ufesc } fe N woakw gl
g e et d 5w ¥ 9 i o
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AT A7 qg FW g & feram &, foaw
1M 1 AT wrAT 97 9 AT fEmm @
W 973 FY ®Y §7 @7 97 79 A0
Frag s faar 3 | e ww 99 geRw
%1 #r¢ gregEar TE § W wegafy
T TE WA AT AW N

MR. DEPUTY-SPEAKER : Mr. 5. M.
Joshi.

SHRI CHENGALRAYA NAIDU :
Mr. Deputy Speaker, how many people are
you going to allow to speak in one
Party 7

MR. DEPUTY-SPEAKER : 1 am not

looking at this question from a Party
angle. Fundamental constitutional issues
are raised.

ot q@o TWo Wi (FAT) : TS
aimm, # oF faae ¥ o dd% oft ™
9T SUTRT §HT FEY AT | F AG AT SAT
gz ot fadgw g & S9 H M A
9 (2) 2 38 #t W fewmr g ) IT R
ar i zark qrAA oy ot §vg A omi
arar & f6 o wa WX W qWTT EW
Fmfaa b T @ oA F W & 9@
fraT g 5@ %1 AW g | WA T Tg
qaarqr araT § fe 3@ qw wfedw @1
waf ag &, WX & 7@ qEN TEw
2 fs w7 wifesa frserr 3 dar el
o< ag gww ¥ar § fr ag wifeds
mIEAR & W ¥ e A &
arm g WA A gw favas & ag A
AT 43§ AT Wi ME T WX
7z wer # s wifede aww & fx oA
T ST & 9 gATq vl @ A
m@weﬁw%f‘wqth#m
g

THE MINISTER OF LAW (SHRI
GOVINDA MENON) : Mr. Deputy
Speaker, Sir. the questions raised by several

friends on the opposite side being fmpurl-
unt questions, | attended to them with very
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interesting questions and 1 should particu-
larly refer to the points raised by Mr.
Madhu Limaye who exhibited a fund of
learning and research in the matter which
may well cause jealousy in the mind of a
constitutional lawyer. There are others
also other lawyer friends here who raised
various other points.

Were 1 on virgin grounds, that is to
say, on fresh grounds, on grounds which
have not been covered previously by the
Supreme Court and other courts, | would
have taken a long time to aoswer these
points. But fortunately for you, and for
this House, the questions raised here—all
of them—have come belore the courts
particularly because there had been issued
in 1960 an ordinance of a similar character,
The Essential Services Maintenance Ordi-
ance was issued In 1960,

SHRI S. M Banerjee :

ent.

It was differ-

SHRI GOVINDA MENON : In con-
nection with that ordinance, almost all the
points raised here by friends on the oppo-
site side were raised before the Supreme
Court and before the high courts.

It was an

AN HON, MEMBER :
emergency.

SHRI GOVINDA MENON : 1960 —it
wis not an emergency matter. What |
consider the most Important argument
raised is this. Articie 19 concedes, guar-
aotees, certain fundamental rights. And
those are enumerated in article 19 which is
a very long article. The most important
among them which is relevant for the
present purpose is tbe right to form unlons
aod the right of the freedom of speech, etc.
The argument raised by many learned
friends on the other side amounted 1o this:
when these rights have been conceded or
guarapteed by article 19, does it not
follow that a concomitant right, if | may
use that word, in order to establish the
rights guaranteed under article 19, would
also be implied 7 [ You also once put that
question as the debate was going on.

This question was raised before the
Supreme Courl, that is to say, this article
being there, does It not follow that a right
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12 noon today that my
league asked me to look up
‘ons connected with this matter
en so, in the short time at my dis-

P 1 could come across at least four
¢ of the Supreme Court in which this
matter was discussed and conclusions
reached The Supreme Court having pro-
nounced upon the matter, it is not perhaps
necessary for us to go into first principles
and argue the point. [ would, therefore,
draw your attention to what the Constitu-
tion Bench of the Supreme Court said
ubout the right to strike as foHowing from
the guaranteed rights under article 19.

1 am referring to AIR 1962 Supreme
Court at page 171 and this is what the
Constitution Bench lays down,

SHR1 S M. BANERJEE :

study more and speak lommorrow.

Let him

SHRI GOVINDA MENON : 1 shall
speak today.
MR DEPUTY-SPEAKER : You must

appreclate that they have taken all the

points.

SHRI1 GOVINDA MENON 1 This is

what the Constitution Bench of Five judges
unanimously held.

SHR] 5. M. BANERIJEE : Which
mounth was that ?
SHR1 GOVINDA MENON : It says :

“Applying what has been stated ear-
lier to the case of a labour wunion, the
position would be this. While the
right to form unions is guaranteed by
sub-cluuse {c), the right of the mem-
bers of the association to meet would
be guaranieed by sub-clause (b), their
right 1o move from place to place with-
in India by sub-clause (d), their right
to discuss their problems and to pro-
pagute their views by sub-clause (a),
their right to hold property would be
that guaranteed by sub-clause (f) and so
on, cach of these froodoms being sub-
ject to such restrictions as might pro-
perly be imposed by clauses 2106 of
article 19, a< might be appropriate in
the context ; it is one thing to interpret
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each of the freedoms guaranteed by the
several articles in Part 111 in a fair and
liberal sense ;

“It is quite another to read each
guaranteed right as involving or includ-
ing 4 concomilment right necessary to
achieve the object which might be
supposed to underline the grant of each
of those rights. The right to form
unions, guaranteed by subclause (c) of
clause (1) of article 19 thus, does not
carry with it the fundamental right In
the unions so formed 1o achieve every
object for which it was formed. Even
u very liberal interpretation of sub-
clause” (¢) of clause (1) of article 19
cannot lead to the conclusion that the
trude unions huve a guaranteed right—
i.e. a fundamental right—to effective
collective bargaining or to strike cither
s part of collective bargalning or other-
wise. The right to strike or right 10
declare a lock-out may be controlled or
restricted by wspprepriate  industrial
legislation—not by the Constitution—
and the validity of such legislation
would have been tested not with refer-
ence to the criteria laid down in article

19, but by totally different considera-
tions.”™

I refer to this dicision because it is a
direct answer 1o the points raised by my
learned friends on the opposite side that
the right to collective bargaining, the right
to form associations, the right of freedom
of speech, ctc. being guarnteed rights under
arlicle 19, it logically follows that there is
a concomitant right to go on strike as a
fundamental right ? Thuat was the guestion
raised in the above casc and was negatived
by the Supreme Court.

With respect to the ordinance Issued
in 1960 regarding the right to strike by
Government Servants, etc. there is a direct
decision by the Supreme Court in the case
Radhe Shyam wrsur the Union of India,
reporied in 1965 Supreme Court at page
311. That also wos decided pot because
of the emergency but based on the articles
of the Constitution. During the emergency,
articlo 19 is not there. The Supreme Court
sald in that case :

“The constltutionlity of these sec-
tions—prohibiting  sirike,  etc.—ls
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attacked on the ground that they
violate the fundamental rights guaran-
teed by clauses (a) and (b) of article
19 (1). Under clause (1) (a), all citizens
have the fundamental right of freedom
of speech and expression, under clause
I (b}, 1o assemble peaceably and with-
out arms. Reasonable restrictions on
these fundamental rights can be placed
under the conditions provided in
clauses (2) and (3) of article 19. We
are of opinion that there is no force in
the contention that these pravisions of
the ordinance violate the fundamental
rights enshrined in sub-clanses (a) and
(b) of article 19 (1). A perusal of
article 19 (1) shows that there is no
fundamental right to strike and all that
this ordinance provide is with respect
to an illegal strike, as provided by the
ordinance.”

1 do mot want to take up your time by

referring to other decisions.

A reference was also made to article
21, 1 was a bit surprised that there has
been reference 10 that artlcle.  The article
has not been properly read. But fortunately
for me and for you too, that question also
came up for consideration in the High
Court of Bombay with respect to the 1960
ordinance.

SHRI S. M. BANERIJEE : What about
Calcutta High Court 7

SHRI GOVINDA MENON : The
case | have got was decided by the Bombay
High Court.

This is a constitutional question. Why
don't my good friends have the patience
to hear what 1 have to say? I will read
the decision also. Traffic in human beings
and Begar and other similar forced
labour are well known to all of us.
What is prohibited in Article 23 is traffic
in human beings and Begar and other
similar forms of forced labour.

Now, after having prohibited Begar,
the Constituent Assembly thought that it
may be that there are other forms of
forced labour also and they wanted to
provide agaiost that. In sub-article (2)
you fiad this :

“Nothiog in this article shall preveat
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imposing such service the State shall
not make any discrimination on
grounds only of religion, race, caste
or class or uny of them.”

So, even in the sub-article it is stated
that the State is not prevented for public
reasons from saying thut there shall be
forced labour, but it shall not belong to
the cutegory of Begar und other forms of
such forced labour. The only constitu-
tional restriction is that there shall be no
distinction  between caste etc, and the
argument against overtime would have
been valid if there was un attempi lo say
that Mohammedans shall do overtime,
Hindus shall not do, ete.  The case which
1 have in mind is .

MR. DEPUTY-SPEAKER : There are
several points raised, but the fundamental
issue on which we can apply our mind at
this slage is —other points will follow—
banning strike. That is the main thing.
I have followed your argument. What [
want to know from you is this. While
laying down our industrial policy it is
inherent in the scheme of things that when
you ban strike, then you provide an alter-
native remedy also. The scheme of our
Constitution is like that. This fundameni-
al issue must be clarified. Once you
declare arbitration or adjudication, you
ban strike. Tn this scheme of things
1 don't find anv alternative remedy and
you are restricting the right. Thisis a
fundamental right.

SHRI GOVINDA MENON : 1 am
awarc of that, We wre discussing under
Rule 72. The actual question is whether
there is any constitutional or legislative
incompetence on the part of this House.
Now, the question of legislative Iincompe-
tence might arise ecither because the
Parliament secks to legislate on a matter
which is in the State list only or when it
proposes Lo iransgress one of the funda.
mental rights given in Part 11l. What
you stated just now is, po doubt, very
important. ’

MR. DEPUTY-SPEAKER : | want a
clarification from you on this. Putling &
iciion or a limitation on a right with-

the State from imposing pulsory
__service for public purposss, sad Lo

out providiag an 1
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SHRI RANDHIR SINGH : When you
acquire the land of somebody, what is
the alternative remedy ?

MR. DEPUTY-SPEAKER : Another
point is this, You have very rightly poin-
ted out the decision of the Supreme Court
after the issue of the 1960 'Ordinance
which was allowed later on to lapse. That
question is also very relevant here. 1
have also gone through the judgments of
some High Courts. Looking to the scheme
of industrial legislation, they presume that
the right to strike is inherent more or less
and there is also no upanimity on that
issue. Even if the right to strike is not
fundamental, it has assumed the proportion
of a fundamental right because of certain
social objectives which we have followed
In laying down our industrial policy. On
this point also | want a clarification.

SHRI GOVINDA MENON : 1 am one
with you that the right to strike is impor-
tant; but, what 1 say is that the right to
to strike is not fundamental.

If itis important, it is for us at the
next stage, when we are discussing the
Bill, to consider whether it should be in
this form or not. Here the discussion is
uander rule 72.

I also want to draw Yyour attention
to the fact that the Home Minister has
brought forward this Bill in order to
replace an Ordinance. We are not doing
anything new. The Ordinance itself has
been questioned in the Supreme Court and
in two High Courts.

SHRI S.M. BANERJEE : The Supreme
Court has not pronounced its judgment
on it . (Interruption)

SHRI GOVINDA MENON : That is
why I have said, “It has been questioned.”
In one of the High Courts the writ peti-
tion has been dismissed. The Ordinance
is there.

MR. DERUTY-SPEAKER : When we
are not in session the executive autority has
a right to issuc an Ordinance. Once it comes
before this House, it is open to  gnestion
because it is in a way an emergency legis-
lation. That emergency is over and now
when we are ouietly debating the lssue,
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I want further light to be thrown on this
fundamental issue whether without provid-
ing an alternative remedy you can restrict
the right to strike.

SHRI RANDHIR SINGH : My ques-
tion should be answered. What remedy
do you provide to the owner of a property
when his property is acquired ? Why
should Professor Ranga not speak mow ?
He should speak,

SHRI GOVINDA MENON : Liberal
social philosophers, like many of usin
this House including you, might consider
that it may be bad to take away the right
to strike, but the question under rule 72
is whether it is beyond the legislative
competence of the House.

AN HON. MEMBER : It is illegal.

SHRI GOVINDA MENON : There is
nothing like illegality for this Parliament.
This Parliament can legislate on any matter
provided there is no legislative incompe-
tence. Legislatlve incompetence wlll arise
if the matter is in the State List or is
prohibited by the Fundamental Rights.
What you raise is a matter about which
the Home Minister will say something at
the appropriate stage. This House will
have to consider such detalls at the time
of consideration of the Bill. Today the
question is whether there is legislative
competence.

i heard Shri Madhu Limaye read from
the famous texbook of Cooley. What is it
that Cooley has said 7 I have read that
passage before. It says that before the
Congress in the United States proceeds to
legislate on a matter, Copgress should
consider whether it is within the legislative
competeace of Congress under the Consti-
tution of the United States. Here rule
72 has been epacted so that the Home
Minister, who is the Mover of the Bill,
myself who is the Law Minister, and other
members in the Cabinet and others may
be put on their guard whether it is valid
under the Constitution or not. If the
arguments made here make us doubt in
that matter, rule 72 has been enacted to
afford an opportunity to the Mover to
withdraw the Blll. But we have no doubt
in this matter because of the rulings of

the Supreme Court. Tharefova il thatt-i..



301 Evsential Services

needed is to improve the Bill at the time
of consideration of the Bill keeping in
view what you have stated All that we
have to decide now is whether there is
legislative competence.

Other minor questions were raised.

MR. DEPUTY-SPEAKER : Those we
will take up during the clause-by-clause
consideration.

SHRI GOVINDA MENON : During
clause-by-clause consideration we can
consider them. My .submission is that
rule 72 has been enacted, in the manner
in which it bas been enacted, so that while
Parliament should be put on its guard
regarding constitutionality of a  Bill,
Parliament will not decide that matter and
it will be left to the courts.

SHRI MADHU LIMAYE : No.

SHRI GOVINDA MENON : You are
aware of the latest decision of the Supreme
Court regarding the Punjab case, the
Ordinance issued by the Governor
with respect to the Punjab matter.
What is it that the Supreme Court
said 7 The Supreme Court said that it
is the courts and the courts alone whg
can pronounce upon the constitutionality
of a law.

What Mr. Madhu Limaye and others
have said should make us think whether
it is constitutional or mot. But in the
face of the Supreme Court decision deli-
vered by four Constitution Benches of the
Supreme Court and having considered
this matter, 1 personally, as the Law Ad-
viser to the Qovernment of India, have
absolutely no doubt in my mind that
legislative competence is there. It may
be that you may differ oo this thing or
that thing. For example, somebody said,
whether a police officer should be allowed
to arrest without warrant, that is to say
in legal language, whether an offence
under this should be made a cognizable
offence or not. These are matters of detail
which should be discussed at the consi-
deration stage.

Mr. Madbu Limaye said that because
of what Cooley has said, his substijute
motion should be put to yote. The same
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result will be achieved if Mr. Chavan's

motion is put to vole.
SOME HON MEMBERS : pose—

MR. DEPUTY SPEAKER : Do you
want any clarification on other points ?
We will have it at clause-by-clause consi-
deration stage. Let me give my ruling
now.

ﬁﬂmmwmjﬁfﬁﬂ'
oF AT A % ar g wifge o e
w4t wRvaw & &g fw gt Fraw) & @
wT A g faw & tewwa o fadw
w1, @t ¥ S—afer § qwea—
@i fF war e & fow FE IME Y
IATETH A2, T AT T TE 9T
&, s & o 7 FeT ], g8 at arfe-
gz wr d@raaT ¢ 1w o A s a3
fawmaa AT Tl ¢

MR. DEPUTY-SPEAKER : [ have
your molion before me. (/mterruptions). |
want to finish it.

SHRI SHRI CHAND GOYAL : You
yoursell were convinced about two points.
Firstly, the distinction between *‘essential™
and “non-essential” has been obliterated in
sub-clauses (viii) and (ix). He has not
sald anything about that. Secondly, about
the delegated legislation—this suffers from
excessive delegation —he has not said any-
thing.

MR. DEPUTY-SPEAKER : At this
stage, under the Rules, a question whether
this House is competent or not to legislute
or to undertake this legislation has been
raised, Several important issues regarding
essential service, delegation of powers and
other things have been raised. As 1 said,
at this stage, 1 only wanted a clarification
about compelence. | am glud he has
made it very clear. Though keeping in
view the letter of the Constitution, 1 feel,
while interpreting the Constitution in this
House, we cannot brush aside the social
objectives of a policy, he has given an
assurance on that. Without providing an
alteroative remedy can we train the right 7
On that, be has given an assurance. Oaqce
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that is accepted, I think, all the points
raised... (Interruptions).

SHRI S. M. BANERIJEE : Kindly here -

me.

MR. DEPUTY-SPEAKER : Not a
word now. We have nearly taken 3 hours.
Please resume your seat, | have listened
to you very patiently for 3 hours. On that
point, he has kept his mind open and on
behalf of Government ulso, on behalf of
Home Minister, he has said that they will
apply their mind. ©On other points, at
this juncture. | cannot pronounce my deci-
sion,

of oy fomd ©  grow A FaAr w0
afan | =7 fam N FEAZgEAfad &
qrX & Al & daar 1 9 |

SHRI V. KRISHNAMOORTHI : Let
the Supreme Court certify that this Bill is
in conformity with the fundamental right.
Than, we can pass the Bill even without
discussin. Let it be referred to the Supreme
Court for its approval.

SHRI NAMBIAR :
Attorney-General.

We can call the

MR. DEPUTY-SPEAKER: Mr. Madhu
Limaye, your motion is there. Your sug-
gestion is that we should follow a different
practice now from what we have been
following and we should put a substitute
motion or an amendment at the introduc-
tion stage.

SHR! MADHU LIMAYE: The objec-
tion is on the ground that it is beyond the
legislative competence.

MR. DEPUTY-SPEAKER ; This is
the stage of Introduction. We have to
keep in view the practice that we have
been following. Your point should be
ralsed in the Rules Committes. Al this
stage, when I put the wotlon for grant of
leave to the vote of the House, you have
a right to reject it. 1 would not accept
your suggestion now.

o wy o :. T @ it AT
i ¥ i erehge & firg ?
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MR. DEPUTY-SPEAKER :

not accept your motion.

q't“ﬁwi: aq ow e 0
T g ?

1 would

MR. DEPUTY-SPEAKER When
the motion for grant of leave to introduce
the Bill is put to the vote of the House,
you have a right to reject it.

ot aw fowd © & aYear 7€) T,
# 9tz wgAr g Afew ag 7Y gm0
g wifgr ) a@ ¥ amest A fs
2| A Gaer faar |

MR. DEPUTY-SPEAKER : 1
given three hours.

have

ot Ay fom : ¥ g wEAE 93
arfer s g

MR. DEPUTY-SPEAKER : I have
given my ruliog...Unterruptions).

SHRI S. M. BANERJEE ; On a point
of order.

MR. DEPUTY-SPEAKER: On my
ruling ? I have give my ruling.

SHRI S. M. BANERIJEE : Not about
that.

MR. DEPUTY-SPEAKER : Please re-
sume your seat .. (farerruption). 1 heve
beared for three hours. Mr. Limaye has

built up a case for following a different
procedure There is some valid point.
But on this occassion, on the spur of the
moment, we cannot make any deviation
from the accepted practice...

ot wy fomdr ;. XfrceT A

MR. DEPUTY-SPEAKER : It is not
proper. It should go 1o the Rules
Committee.

oft oy formd : hrw;rmwrm
t
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MR. DEPUTY.SPEAKER : I will
now put the motion to the vote of the
House, ...

SHRI 5. M. BANERJEE: Ona poin.t
of order.

MR. DEPUTY-SPEAKER : I will not
listen to anything now. 1 am now putting
it to the vote...

SHRI S. M. BANERIJEE : On a point
of order.
MR. DEPUTY-SPEAKER ; Show me

the rule. 1 have heard for three hours.
Under what rule are you raising the point
of order ?

SHRI S. M. BANERIJEE: 1 would
only request you to hear my point of order
without any anger.

MR. DEPUTY-SPEAKER : [ have
heared for three hours. 1 have given my
ruling.

SHRI S. M. BANERJEE : You have
heared only for three hours, but we are
going 1o suffer for five years.

MR. DEPUTY-SPEAKER : Show me
the rule under which you are raising the
point of order.

SHR1 S. M. BANERIJEE : Under rule

376.

*A point of order may be raised in
relation to the business before the
House at the moment.”

A molion has been made by the hon.
Home Minister that leave be granted to

introduce this Bill. (Jawerruprion). If you
are angry. then 1 will not speak.

MR. DEPUTY-SPEAKER : 1 wanted
to know the rule,

SHRI S. M. BANERJEE : Rule 376.

DIVISION No. 22

Achal Singh, Shri
Agadi, Shri 8. A.
Ahirwar, Shri Nathu Ram
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MR. DEPUTY-SPEAKER : There is
no substance here...

SHRI S. M. BANERIEE : | iovite
your atteotion to rule 340, which reads
thus :

“At any time after a motion has
been made, a member may move that
the debate on the motion be adjourn-
ed.”

I have reason to ralse this. Certain Con-
stitutional points have been raised. The
Law Minister has replied only to certain
points.

We are only referring to certain points,
Sir, wnich were raised under Article 19...
(Interruption).

MR.
order.
have given so much latitude,
Rule 341(1) say ?

DEPUTY-SPEAKER : Order,
When the debate was serious, |
What does
It is like this...

ot wy fowd ;A @ATET 9TE ATET
SHEAAT aT g1

st ool woAvfiy ©  sgaeqy ¥ TR
qT# WA E | 344 9T HTT sqwewT T
T 2

MR. DEPUTY-SPEAKER :
says :

“If the Speaker is of oplnion that a
motion for the adjournment of a debate
is an abuse of the rules of the House,
he may either forthwith put the ques-
lion thereon or decline to propose the
question.”

Now, if 1 think of daclining, 1 can
straightway put the question just now......
(Interruption). The question le :

“That leave granted to introduce a

Bill to provide for the malntenance of

certain  essential  services and the

normal life of the community.”

The Lok Sabha divided.

The rule

16.52 brs

Ahmed, Shri F. A.
Bajpai, Shri Vidys Dhar
Barpa Shri Bedabrata
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Barua, Shri R.
Basumatari, Shri

Besra, Shri S. C.
Bbandare, Shri R. D.
Chaudhary, Shrl Nitiraj Singh
Chavan, Shri Y. B.
Choudhary, Shri Valmiki
Deshmukh, Shri B. D.
Deshmukh, Shri K. G.
Deshmukh, Shri Shivajirao S.
Gajraj Singh Rao, Shri
Qandhi, Shrimati Indira
Ghosh, Shri Bimalkanti
Ghosh, Shri Parimal
Himatsingka, Shri
Jadbav, Shri Tulshidas
Jagjiwan Ram, Shri
Kamble, Shri

Kamala Kumarl, Kumari
Kedarla, Shri C. M.
Kesri, Shri Sitaram
Kotoki, Shrl Liladhar
Krishna, Shrl M. R.
Kureel, Shri B. N.
Laskar, Shri N. R.
Laxmi Bal, Shrimati
Luifal Haque, Shri
Mahadeva Prasad, Dr.
Mandal, Dr. P.

Mandal, Shri Yamuoa Prasad
Master, Shri Bhola Nath
Menon, Shri Govinda
Mirza, Shri Bakar All
Mishra, Shri Bibhutl
Mondal, Shri Jugal
Mrityunjay Prasad, Shri
Nahata, Shrl Amrit
Naidu, Shri Chengalraya
Pahadia, Shri Jagannath
Pandey, K. N.

Pant, Shri K. C.

Paokai Haoklp, Shri
Parmar, Shri Bhaljibhai
Partap Singh, Shri

Abrabam, Shri K. M.
Banerjee, Shri 8. M.
Dar, Shri Abdul Ghani
Deiveekan, Shri
Fernandes, Shri George
Gopalan, Shri P.

Goyal, Shri Shri Chand
Haldar, Shri K.

Jha, Shrl Shiva Chandra
Joshi, Shri 8. M,
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Parthasarathy, Shri
Patil, Shri §. D.
Poonacha, Shri C. M.
Prasad, Shri Y. A.
Qureshi, Shri Mohd. Shaffi
Raj Deo Singh, Shri
Rajasekharan, Shri
Ram Dhan, Shri

Ram Subhag Singh, Dr.
Repa, Shri M. B.
Rendhir Singh, Shri
Rao, Shri J. Ramapathi
Rao, Shri Thirumala
Reddl, Sori Q. S.
Reddy, Shri M. N.
Roy, Shri Bishwanath
Sadhu Ram, Shri

Saha, Dr. 5. K.

Saleem, Shri M. Yunus
Salve, Shri N. K. P.
Sambasivam, Shri
Sapre, Shrimati Tara
Sayeed, Shri P. M.

Sen, Shri Dwaipayan
Shah, Shri Shantllal
Shambhu Nath, Shri
Shankaranand, Shri
Sharma, Shri Naval Kishore
Shashi Bhushan, Shri
Shastri, Shri Blswanarayan
Sheo Marain, Shri

Sher Singh, Shri
Shinde, Shri Annasahib
Shinkre, Shri

Shiv Chandika Prasad, Shri
Siogh, Shri D. N, .
Somar, Dr. A. G.
Supakar, Shri Sradhakar
Sursingh, Shri

Swaran Singh, Shri
Tarodekar, Shri Y. B.
Tiwary, Shri D. N,
Tiwary, Shri K. N.

Kalita, Shri Dhireswar
Kameshwar Siogh, Sbri
Kapoor, Shri Lakhan Lal
Kisku, Shri A. K.
Kotharl. Shri S. S.
Krishnanmoorthi, Shri V.
Kundu, Shri 8.

Kunte, Shri Dattatraya
Limaye, Shri Madhu
Madhukar, Shrl K. M.
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Nair, Shri N. Sreckantan

Nair, Shri Yasudevan

Namblar, Shri

Nihal Singh, Shri

Pandey, Shri Sarjoo

Patil, Shri N. R.

Ramabadran, Shri T. D.

Ramani, Shri K.

MR. DEPUTY-SPEAKER The
result® of the division is: Aves: 93;
Noes : 36. The ‘Ayes’ have it ; the *Ayes’
have it. The Motion is carried.

The Motion was adopted,

Insurahte

THE MINISTER OF HOME AFFAIRS
(SHRI Y. B. CHAVAN) : | introduce the
Bill.

SHRI NAMBIAR : This is a nail in
the coffin of the Congress. ([nrerruptions)

SHRI VASUDEVAN NAIR(Peermade):
As 4 protest. we walk out.  (Interruptions)

Shri Nambiar, Shri Vasudevan Nair and
some other hon. Mcmbers then left the
House

STATEMENT RE. ESSENTIAL SERVIJCES
MAINTENANCE ORDINANCE

THE MINISTER OF HOME AFFAIRS
(SHRI Y. B. CHAVAN) : 1 lay on the
Table a copy of the explanatory statement
giving reasons for immediate legislation by
the Essential Services Muaintenance Ordin-
pnce, 1968, under rule 71 (1) of the Rules
of Procedure and Conduct of Business in
Lok Sabha. [Placed in Library. See No.

LT-2522[68.)

16.53 brs.
INSURANCE (AMENDMENT) BILL—
Contd,

MR. DEPUTY-SPEAKER : Further
consideration of the motion for considera-
tion of the lnsurance (Amendment) Bill
moved by Shri K. C. Pant on 4th Decem-
‘ber, along with amendments moved.
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(Amdt.) Bitl alo
Samanta, Shri 8. C.

Sen, Shri Deven

Sharma, Shri Beni Shanker

Sharma, Shri Yogendra

Siogh, Shri J. B.

Suraj Bhan, Shri

Vajpayee, Shri Atal Bihari
Viswambharan, Shri P.

Shri Bedabraia Barua may now continue
his speech.

SHRI BEDABRATA BARUA (Kali-
abor) : While this was discussed yester-
day, I was saying that the question of
mobilisation of resources and other vital
issues are involved in this matier, but so
far as the limited objectives placed before
the couniry are concerned, social control
would certainly achieve those limited
objectives.

The question of high premium rates
charge should be gone into. The rates of
premium may be high. Particularly when
the policyholders® interests are iovolved,
we have 1o realise that the bulk of the
policyholders are those people who are not
only the common people, but also under
the recent regulations and requirements of
insurance, the bulk of policyholders happen
to be quite a sizeable number of policy-
holders in regard to fire insurance and all
that —public insitutions, government and
other people. These policyholders happen
to be people who generally do not have
much claims against insurance : and when
claims are paid, as for example, in the case
of motor vehicles, they are pald to people
who have got a certaln understanding with
those inspecting staff and other people.
Naturally, therefore, when the public pays
a lot of the premium to these insurance
companies, it is esscotial that these rates
should be brought down. The aim of
social control in that direction can certainly
be achieved.

Secondly, the other aim Is to conirol
malpractices. There have been lots of
these brought out in the inquiry; they were
brought owt at the Joint Commilice stage,
There were allegations that some companies
used to purchase shares worth Rs. 6 ut
Rs. 1.50 and then sell them at Rs. 6. It
is very dangerous to allow them to indulge
in these practices.

*The following Members also recorded their votes :

Noes: Sarvashri 8. M.

Krishna and Swami Brahmasandjl.”



