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 (Shri  8.  5.  Murthy)
 The  original  replies  given  by  me  were

 as  follows  :—
 (1)  As  far  as  the  information  received

 by  us  indicates,  41  have  died  so  far.
 (2)  No  body  has  run  away.
 (3)  41  persons  died  before  they  were

 taken  to  the  hospital.

 Essential  Services

 The  correct  information  on  these  poiots
 is  as  follows  :—

 (1)  As  far  as  the  information  received
 by  us  indicates,  47  have  died  so
 far.

 (2)  Two  suspected  persons  were  abscon-
 ding.

 (3)  47  persons  died  before  they  were
 taken  to  hospital.

 12.48.  brs.

 ESSENTIAL  SERVICES  MAINTENANCE
 BILL*

 THE  MINISTER  OF  HOME  AFFAIRS
 (SHRI  १.  B.  CHAVAN)  :  I  beg  to  move  for
 leave  to  introduce  a  Bill  to  provide  for  the
 maintenance  of  certain  essential  services
 and  the  normal  life  of  the  community.

 MR.  SPEAKER  :  Motion  moved  :
 “That  leave  be  granted  to  introduce

 a  bill  to  provide  for  the  maintenance
 of  certain  essential  services  and  the
 normal  life  of  the  community.”

 SOME  HON.  MEMBERS  Rose—

 MR.  SPEAKER  :
 after  the  other.

 mt  wr  फरनेम्सेज  (बम्बई  दक्षिणा):
 इन्हें  बोलने  से  रोका  जाय  I

 थ्री  नंबर  लाल  गुप्त  (दिल्ली  सदर):
 अध्यक्ष  महोदय,  इस  सदन  की  प्रथा  यह  है
 कि  जब  कोई  विधेयक  ःन्ट्रो्स्स होता  है  तो
 उसकी  मुख़ालिफ़त  नहीं  की  जाती  परन्तु जो
 विधेयक  राज  माननीय  गृह  मंत्री  महोदय  ने  इस
 सदन  के  सामने रखा  है  बह  एक  काला  बिस  है
 भर  अजा तंत्र  पर  एक  जबरदस्त चोट  है।  मैं

 1  will  allow  you  one
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 समझता  हैं  इस  के  कालरा  से  जो  एक  फंडामेंटल
 राइट है  ट्रेड  यूनियन का,  हडताल  करने  का,
 अपनी  तकलीफों  को  निवारण  करने का  और
 जेसा  कल  मंत्री  महोदय,  ला  मिनिस्टर  साहब  ने
 कहा  कि  क्लेक्टिव  डिफेंस  का  राष्ट  है,  वह  जो
 केरल में  प्रचार  करते हैं,  क्या वह  कलेक्टर

 डिफेंस  का  राइट  जब  मजदूरों  पर  चोट  होती  है
 तो  उसको  ले  लेना  चाहते  हैं  ।  यह  डबल  स्टेण्डडे
 जव  यह  सरकार  करती है  तो  मुझे  झाइचर्य

 होता  है।
 अध्यक्ष  महोदय,  अगर  सरकार  यह  चाहती

 थी  कि  सरकारी  कर्मचारी  हडताल पर  न  जायें
 तो  उसके  लिए  कोई  व्यवस्था  इस  बिल  में  करनी
 चाहिये  थी  ।  लेकिन  क्या  व्यवस्था  की  ?  उन्होंने
 बगर  किसी  व्यवस्था  के  फण्डामेन्टल-राइट्स
 को  ले  लिया  ।  मैं  समझता  हूं  कि  यह  जम्हूरियत
 का  गला  घोटने  के  बराबर  है।  अगर आप  उन
 का  हड़ताल  करने का  अधिकार  ले  लेते हैं  तो
 उन के  पास  रहता  क्या है  ?  क्या  आउटलेट
 है?  नतीजा  यह  होगा  कि  वे  वायलेंस  की  तरफ
 जायेंगे,  अनलाफुल  काम  करेंगे।  एक  तरह से
 आप  लोगों को  वायलेंस  करने के  लिए  धकेल
 रहे हैं।  यह  देश में  अमन  कौर  प्रजातन्त्र  पैदा
 करने का  तरीका  नहीं  है।  आप  देश  में  एक
 बहुत  गलत  प्रथा  पैदा  कर  रहे  हैं,  जिसके  कारण
 जम्हूरियत को  धक्का  लगेगा।

 में  आपके  जरिये  माननीय  मंत्री  महोदय से
 कहूँगा  कि  वे  इस  के  बारे  में  पुनः  विचार  करें,
 क्योंकि  इंगलैंड  में भी  यह  अधिकार है,  दसरे
 सभी  प्रजातन्त्र  देशों  में  यह  अधिकार  दे  रखा  है,
 लेकिन  अगर  आप  इस  तरीके  से  देश  को  चलाना
 चाहेंगे  तो  देश  टोटलीटेरियनिस्म  की  तरफ
 जायेगा,  जिसकी  कल्पना  हमारे इस  विधान  में
 नहीं की  है।  मैं  चाहूंगा  कि  भाप  इस  काले

 विधेयक  को  वापस  लें  और  इस  दे  के  माथे  पर
 जो  कलंक  का  टीका  लगने  जा  रहा  है,  कृपा  कर
 उल  को  हटा  दें।

 SHRI  S.M.  BANERJEE  (Kanpur) :
 Sir,  I  rise  to  oppose  this  Bill  even  at  the
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 introduction  stage  on  constitutional,  logical
 and  Moral  grounds,

 May  I invite  your  kind  attention  to
 articles  19,  23,  23(1)  39)  and  43  of  the
 Constitution  ?

 Article  19,  which  1  a  fundamental
 right,  says  :—

 “All  citizens  shall  have  the  right—
 to  freedon  of  speech  and  expression  ;
 to  assemble  peaceably  and  without
 arms  ;  to  from  associations  or
 unions  ड
 After  this  nefarious  and  pernicious

 Bill  becomes  an  Act,  this  fundamental  right
 guaranteed  to  all  citizens,  who  are  also
 workers,  whether  Government  employees
 or  non-Government  employees,  18  going  to
 be  taken  away  from  them.  We  feel  that
 after  the  withdrawal  "of  the  emergency
 fundamental  rights,  which  were  taken
 away  temporarily,  should  have  been  estab-
 lished.  This  particular  legislation  cannot
 taken  away  the  fundamental  rights  since
 the  emergency  is  over  and  there  is  no
 immediate  reason  for  their  limitation.

 Then,  if  you  kindly  read  the  Bill,  you
 will  find  that  on  page  2  under  (b)  it
 says  :—

 a  “strike”  means  the  cessation  of
 work  by  a  body  of  persons  employed
 in  any  essential  service  acting  in  com-
 bination  or  a  concerted  refusal  or  a
 refusal  under  a  common  understanding
 of  any  number  of  persons  who  are  or
 have  been  so  employed  to  continue  to
 work  or  to  accept  employment,  and  ;

 (i)  refusal  to  work  overtime  where
 such  work  is  necessary  for  the
 maintenance  of  any  essential
 service  ;”.

 I  emphasize  the  words  :
 “refusal  to  work  overtime”.

 Suppose,  I  am  a  Government  employee.
 There  is  a  contract  with  the  Government
 that  1  shall  work  from  8  o'clock  to  4
 o'clock  or  from  10  o'clock  to  6  o'clock  with
 some  interval  and  so  on.  I should  not
 be  forced  to  work  overtime.

 May  I  invite  your  kiad  attention  to
 article  23)?  It  says  :—

 “Right  against  Exploitation
 Traffic  in  human  beings  and  begar

 and  other  similar  forms  of  forced
 \sbour  ste  ‘probibited  and  any  costra-
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 vention  of  this  provision  shall  be  an
 offence  punishable  in  accordance  with
 law”.
 The  moment  this  is  passed  the  Home

 Minister  should  be  the  first  persoa  to  be
 convicted  and  prosecuted  under  this,
 because  [  do  not  want  to  work  overtime.

 MR.  SPEAKER  :  How  does  the  forced
 labour  come  in  ?

 Malatenance  Bill

 SHRI  S.  M.  BANERJEE  :  I  am  compar
 ing  compulsory  overtime  with  the  forced
 labour  or  begar  which,  according  to  the
 Constitution,  under  article  23(t),  is  prohibi-
 ted  and  any  contravention  of  the  provision
 shall  be  an  offence  punishable  according
 to  law.

 Then,  I  invite  your  kind  attention  to
 clause  7  of  the  proposed  legislation.  1
 says  :

 “Not  withstanding  anything  contai-
 ned  in  the  Code  of  Criminal  Procedure,
 1898.  any  police  officer  may  arrest
 without  warrant  any  person  who  is
 reasonably  suspected  to  having  commit-
 ted  any  offence  under  this  Act.”
 What  are  the  provisions  in  the  Consti-

 tution  knew  that  such  things  may  happen
 in  this  country  and  they  provided  the
 safeguards.  They  knew  that  mini-dictators
 may  lead  the  country  to  fascism.  What
 sifeguards  have  been  provided  ॥  the
 Constitution  ?  Article  22(1)  says  :

 “No  person  who  is  arrested  shall  be
 detained  in  custody  without  being  in-
 formed,  as  soon  as  may  be;  of  the
 grounds  for  such  arrest  nor  shall  he  be
 denied  the  right  to  consult,  and  to  be
 defended  by,  a  legal  practitioner  of  his
 choice.”
 Then,  sub-section  (2)  says  :

 “Every  person  who  is  arrested  and
 detained  in  custody  shall  be  produced
 before  the  nearest  magistrate  within  a
 period  of  twenty-four  hours  of  such
 arrest...”
 What  Is  happening  here  ?  Any  police

 officer  can  arrest  any  employee  without
 sbowing  any  warrant  or  anything.  An
 Assistant  Sub-Inspector  is  also  a  police
 officer  and  even  a  Class  ह 2  employee  is  a
 Class  1५४  officer.  Any  officer,  even  a
 constable  on  the  street  or  on  the  road
 controiiing  traffic,  can  arrest  an  employee
 without  any  warrant  or  anything.  I  say
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 [shri  S.  M.  Banerjee]
 that  this  is  against  article  22(1)  and  2  of
 the  Constitution.

 Then,  Sir,  I  read  for  your  information
 the  provisions  of  the  Industrial  Disputes
 Act

 SHRI  RANGA  (Srikakulam)  :  This  is
 not  the  time  to  make  long  speeches  on  the
 merits  of  the  Bill.

 SHRI  5.  M.  BANERJEE  :  I  am  raising
 the  constitutional  points.

 MR.  SPEAKER:  Only  constitutional
 points  at  this  stage,  not  the  merits  of  the
 Bill.

 SHRI  S.  न.  BANERJEE  Kindly  read
 clause  8  of  the  proposed  legislation.  It
 says  :

 “The  provisions  of  this  Act  and  of
 any  Order  issued  thereunder  shall  have
 effect  not  withstanding  anything  ine
 consistent  therewith  contained  in  the
 Industrial  Disputes  Act,  1947,  or  in
 any  other  law  for  the  time  being  in
 force.”

 Sir,  the  Industrial  Disputes  Act  is  also
 an  Act  of  this  Parliament.  This  was  dis-
 cussed  for  hours  together—I  was  nota
 Member  of  the  House  at  that  time—and
 men  like  Mr.  N.M.  Joshi,  the  father  of
 the  trade  union  movement,  discussed  at
 length  the  right  of  strike.  What  is  the
 right  of  strike  ?  Any  body  who  wants  to  go
 on  strike  will  have  to  give  a  notice  of  14
 days,  etc.  This  13  the  provision  in  the  Indus
 trial  Disputes  Act.  It  says  :

 “No  person  employed  in  a  public
 utility  service  shall  be  on  strike  in
 breach  of  contract.
 (a)  without  giving  to  the  employer  a

 notice  “of  strike,  as  hereinafter  provided,
 within  six  weeks  before  striking  ;  or

 (b)  within
 Notice  ;  or

 14  days  of  giving  such

 (c)  before  the  expiry  of  the  date  of
 strike  specified  in  any  such  notice  as
 aforesaid

 Supposing  a  matter  is  referred  to  arbi-
 tration  or  adjudication  in  accordance  with
 Section  10  of  the  Industrial  Disputes  Act,
 the  strike,  automatically,  becomes  illegal.
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 In  this  industrial  Disputes  Act,  there  are
 punishments  provided  for  going  on  an
 illegal  strike.  Still  the  Essential  Services
 Maintenance  Bill  is  being  brought  forward
 before  the  House.  I  say,  in  all  humility,
 this  bill  is  superfluous,  illegal,  unnecessary
 and  should  be  withdrawn.

 MR.  SPEAKER  :  There  are  other  hon.
 Members  also  who  want  to  oppose  the
 introduction  of  this  Bill,  Shri  Madhu
 Limaye,  Shri  Goyal,  Shri  V.  Krishna-
 moorthi,  Shri  Nambiar,  Shri  George
 Fernandes,  Shri  Atal  Bihari  Vajpayee  and
 Shri  Hem  Barua  also.  Only  these  Members
 will  be  allowed.  I  would  only  constitutional
 points  may  be  raised  in  opposing  it.  They
 have  a  right  to  do  it.

 At  this  stage  the  merits  of  the  Bill
 should  not  be  gone  into  ;  merits  could  be
 discussed  later  on  when  we  discuss  the
 Bill.  Here,  at  the  introduction  stags,  the
 objection  can  only  be  Constitutional,  pure
 and  simple,

 Now,  we  adjourn  for  Lunch.

 13.00  hrs.

 The  Lok  Sabh  adjourne:!  for  Lunch  ¢ill
 Fourteen  of  the  Clock.

 The  Lok  Sabha  reassembled  after  lunch
 at  four  minutes  Past—Fourteen  of  the  Clock.

 {Mr.  Deputy  Speaker  in  the  Chair)

 ESSENTIAL  SERVICES  MAINTENA-
 NCE  BILL—Conrd.

 MR.  DEPUTY-SPEAKER
 M.  Banerjec...

 Shri  5.

 SHRI
 (Visakhapatoam)  :
 name  also  to  the  list.

 TENNETI
 Sir,

 VISWANATHAM
 please  add  my

 MR.  DEPUTY-SPEAKER  :
 prior  notice  *  anyway  1  shall  see.

 It  requires

 SHRI  S.  KUNDU  (Balasore):  In
 place  of  Shri  Hem  Barua  I  will  speak.

 MR.  DEPUTY-SPBAKER  :
 him  conclude.

 First,  let
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 SHRI  5.  M.  BANERJEE  :  I  was  re-
 ferring,  Sir,  to  Clause  8  of  the  Bill  where
 it  says  :

 “The  provisions  of  this  Act  and  of
 any  Order  issued  thereunder  shall  have
 effect  not  withstanding  anything  incon-
 sistent  therewith  contained  in  the  In-
 dustrial  Disputes  Act,  1947,  or  in  any
 other  taw  for  the  time  being  in  force.”
 T  submitted  that  in  the  Indusirial  Dis-

 putes  Act  it  is  already  mentioned  that  if
 anybody  or  any  organisation  wants  to  go
 on  strike  they  will  give  a  notice.

 The  provision  reads  thus  :
 “No  person  employed  ina_  public

 utility  service  shall  be  on  strike  in
 breach  of  contract  :—
 (a)  without  giving  to  the  employer  a

 a  notice  of  strike  as  hereinafter
 provided  within  six  weeks  before
 striking  ;  or

 (b)  within  fourteen  days  of  giving
 such  notice  ;  or

 (c)  before  the  expiry  of  the  date  of
 strike  specified  in  any  such  notice
 as  aforesaid.”

 My  contention  is  that  if  this  Bill  {fs
 passed  with  the  brute  majority  of  the  rul-
 ing  party,  in  spite  of  the  unconstitutional,
 illegal  and  pernicious  character  of  it,  then

 the  Industrial  Disputes  Act,  1947  which  was
 applicable  ro  lakhs  and  lakhs  of  Central
 or  State  Government  employees  or  other
 employees  will  become  superfluous.

 You  will  recall  that  recently  the  in-
 surance  employees  wanted  to  go  on  strike,
 but  the  matter  was  referred  to  adjudica-
 tion  by  the  Labour  Minister  and  those
 employees  had  deferred  the  strike.

 Yesterday,  Shri  B.R.  Bhagat  was  re-
 plying  to  a  question  which  was  raised  by
 my  hon.  friend  Shri  George  Fernanades
 on  fundamental  rights.  I  had  put  this
 question  :

 “The  right  to  strike  is  also  a  human
 right.  Strike  is  resorted  to  only  by
 human  beings.  I  would  like  to  know,
 before  bringing  any  legislation  to  ban
 any  strike,  whether  this  aspect  of  the
 question  will  also  be  taken  into  consi-
 deration  that  the  human  right  is  not
 taken  away  so  easily.”
 Shri  B.  R.  Bhagat  replied  as  follows  ;

 1  em  reading  out  his  answer  ;  it  is  uncor-
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 rected  ;  I  hope  he  has  not  corrected  it  to
 the  advantage  of  Government.

 SHRI  ३.  D.  BHANDARE  (Bombay
 Central)  :  He  is  on  a  weaker  ground  there;
 therefore,  his  voice  is  also  weak.

 SHRI  S.  M.  BANERJEE  :  I  do  not
 want  to  raise  my  volce  where  I  am  _  strong.
 This  was  what  Shri  छे.  R.  Bhagat  said  ;

 “Our  country  provides  this  right  to
 strike.  In  the  Human  Rights  as  dec-
 lared  inthe  United  Nations  there  is
 the  right  to  work;  that  includes  the
 right  to  strike.”

 MR.  DEPUTY-SPEAKER :
 not  used  the  word  ‘fuodamental’.

 He  had

 SHRI  5.  M.  BANERJEE :
 talking  of  fundamental  rights.
 fundamental  right  to  strike.

 Iam  not
 There  is  no

 SHRI  MADHU  LIMAYE  (Monghyr)  :
 There  is.

 SHRI  5.  M.  BANERJEE:  Even  asa
 human  right,  this  right  is  sought  to  be
 taken  away  from  a  section  of  human  beings
 in  this  country,  by  the  inhuman  behaviour
 of  this  Government.

 Clause  1  (3)  of  this  Bill  says  ;

 “St  shall  cease  to  have  effect  on  the
 expiry  of  five  years  from  the  date  of
 commencement  of  this  Act  except  as
 respects  things  done...”,
 This  Government  may  continue  or  may

 not  continue  after  1972,  and  they  want  this
 Bill  to  be  passed  so  that  it  may  be  in  force
 for  five  years.

 SHRI  CHENGALRAYA  NAIDU  (Chit-
 toor):  Perhaps,  he  may  not  be  here  after
 the  elections.

 SHRI  GEORGE  FERNANADES  :
 This  Government  will  not  continue  ‘after
 1972.

 SHRI  5.  न.  BANERJBB:  I  am  con-
 testing  right  from  1957  and  1  challenge  the
 Home  Minister  to  resign  on  this  issue  and
 contest  from  Kanpur  or  anywhere  else...
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 SHRI  NAMBIAR  (Tiruchfrappalli)  :
 Both  should  resiga  on  this  issue:

 MR.  DEPUTY-SPBAKER  :  The  rules
 permit  a  debate,  but  the  hon.  Member  will
 have  to  point  out  how  it  is  outside  the
 legislative  competence  of  this  House.  That
 15  the  only  Ilmted  issue  before  us  now.

 SHRI  5.  M.  BANERJEE:  That  will
 be  may  last  point.  The  Bill  also  says  :

 “Provided  that  it  shall  not  apply  to
 the  State  of  Jammu  and  Kashmir  except
 to  the  extent  to  which  the  provisions  of
 this  Act  relate  to  Union  employees,”
 When  this  black  piece  of  legislation

 becomes  an  Act  it  will  apply  to  the  Unioa
 employees  In  the  State  of  Jammu  and  Kash-
 mir;  other  employees  will  not  be  affected
 by  this.  So,  there  {sa  clear  discrimina-
 1109  which  5  against  the  spirit  of  the  Cons-
 titution.

 Clause  9  (2)  of  the  Bill  reads  thus  :
 “Notwithstanding  such  repeal,  any-

 thing  done  or  any  actlou  taken  under
 the  said  Ordinance  shall  be  deemed  to
 have  been  done  or  taken  under  this
 Act,  as  if  this  Act  had  come  into  force
 on  the  13th  day  of  September,  1968."
 All  the  illegal  actions  taken  against  so

 many  Government  employees,  12000  of
 whom  are  still  on  the  streets,  are  sought  to
 be  legalised  and  covered  by  passing  this
 Bill  and  providing  that  it  would  have  been
 deemed  to  have  come  into  force  on  13th
 September,  1968.

 So,  1  submit  that  clause  8,  clause  7,  and
 clause  2(1)  (b)  (i)  (which  deals  with  refusal
 to  work  overtime  where  such  work  is  neces-
 sary  for  the  maintenance  of  any  essential
 service)  are  all  against  articles  19  and  23
 which  I  have  quoted  already  and  which
 refers  to  beggar  or  traffic  in  human  beings.
 1  says  :

 “Traffic  in  human  beings  and  beggar
 and  other  similar  forms  of  forced  lab.
 our  are  prohibited  and  any  contraven-
 tion  of  this  provision  shall  98  as  offe.
 nce  punishable  10  accordance  with
 law."
 This  means  that  if  anybody  does  not

 want  to  work  overtime, he  cannot  be  forced.
 But  once  this  Bill  becomes’  an.  Act,  he  ‘will be  forced  to  work:  overtime:  According
 to  me,.  that  is  beggor  or  forced  jabour  and
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 as  such  it  would  violate  article  23  of  the
 Constitution.  This  is  also  against  the
 Industrial  Disputes  Act  and  its  provisions.

 The  hon.  Minister  may  say  that  a  strike
 can  be  declared  illegal  if  it  is  against  the
 community.  I  do  not  know  whether  he  is
 trying  to  develop  the  community.  But  1
 know  that  these  Ministers  have  not  develop-
 ed  the  community.  Under  the  Industrial
 Disputes  Act,  once  a  dispute  is  referred  to
 arbitration......

 MR.  DEPUTY-SPBAKER  :  The  hon.
 Member  should  bear  in  mind  that  it  is  be-
 yond  the  scope  of  the  debate  at  at  this
 stage.

 SHRI  Ss.  M.  BANERJEE:  Am  I  re-
 peating  ?

 MR.  DEPUTY-SPEAKER:  No,...

 SHRI  5.  M.  BANERJEE:  I  am  only
 referring  to  the  clauses  of  the  Bill.

 MR.  DEPUTY-SPEAKER  :  Now,  the
 only  question  is  whether  this  House  has
 legislative  competence  to  consider  this  Bill.
 That  is  the  only  limited  issue.  1  am  pre-
 pared  to  give  him  ample  opportunity  but  be
 should  restrict  himself  to  that  limited
 issue.

 SHRI  S.  M.  BANERJEE:  That  is
 my  last  point.  Once  a  dispute  is  referred
 to  arbitration  under  the  Industrial  Disputes
 Act,  under  section  10  of  that  Act,  the  con-
 sequences  of  an  illegal  strike  will  follow,
 and  therefore,  it  is  not  necessary  to  have
 this  Bill  for  that  purpose.

 When  12,000  people  are  just  on  the
 streets,  and  the  Home  Minister  has  not
 been  able  to  take  a  lenient  view  of  the
 matter  or  take  them  back,  if  in  spite  of
 our  repeated  objections,  constitutional  and
 moral  and  logical,  he  seeks  to  have  this
 Bill  introduced  and  also  passed,  I  would
 submit  that it  will  be  passed  only  on  our
 dead  bodies,  not  as  long  as  we  are  alive  io
 this  House.

 MR.  DEPUTY-SPEAKER  :  Now,  Shri
 V.  Krishna  moorthi.  I  would  request  hon.
 Members  to  confine  their  remarks  only  to
 ond'péini,  nathely  whether  this  House  is
 competent  frday  the  legttiativg  point’  of
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 view  or  not.  00  that  issue  only  we  can
 have  a  debate  now.

 भी  इषु  लिये:  मैं  बहुत  बुनियादी सबाल
 उठा  रहा  ह।  मैंने  अपना  नाम  दिया  है।

 SHRI  ४.  KRISHNAMOORTHI  (Cod-
 dalore):  1  had  given  notice  earlier.

 भी  मधु  लिमये:  मैं  बाद  में  बोल  सकता
 हैं.  इस  में  चुके  आपत्ति  नहीं  है।

 SHRI  RANDHIR  SINGH  (Rohtak)  :
 Some  Members  from  the  Congress  side  also
 should  be  called.

 हम  कोई  भेड़  बकरी  थोडे ही  हैं।  यह  तो  मैं
 मान  सकता  हैं  कि  पांच  मेम्बर  अपोजिशन के
 बोलें  और  दो  मेम्बर  इधर  के  बोलें  1

 MR.  DEPUTY-SPEAKER:  He  will
 get  an  opportunity.  There  are  about  ten
 names  in  the  list  before  me  After  giving
 them  chance,  |  shall  permit  him  also

 श्री  अटल  बिहारी  वाजपेयी  (बलरामपुर) :
 अगर  माननीय  सदस्य  बिल  का  समर्थन कर  रहे
 हैं  तो  वह  कसे  मौका  पा  सकते  £ं।  विरोध

 करना  चाहें  तो  दूसरी  बात  है  1

 आ  रणधीर  सिह:  अगर  आप  गलत

 बात  कहेंगे  तो  हम  विरोध  करेंगे।  यहाँ पर  जो
 लेजिस्लेटिव  काम्पिटेस  की  बात  उठाई  गई  है,
 हम  उस  पर  बोलना  चाहने  हैं।

 MR.  DEPUTY-SPEAKER  :  ॥  the
 hon.  Member  wants  to  oppose  the  intro-
 duction,  be  will  also  get  an  opportunity.

 आ  क०  ना०  तिवारी  (बेतिया): जो  बात
 माननीय  सदस्य  कह  चुके है ंहैं  मगर  उस  का
 रिपिटीदशन  होगा  तब  टाइम  ज्यादा  लग

 जायेगा  1  उगर  किसी  को  नया  प्वाइंट  रखना  हैं,
 तब  जैसा  आप  ने  कहा है,  उस  को  सुना जाना
 चाहिये।

 MR.  DEPUTY-SPEAKER  :  I  shall  be
 quite  watchful.

 SHRI  RANDHIR  SINGH:  1  have
 also  something  important  to  say.
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 MR.  DEPUTY-SPEAKER:  If  he
 wants  to  oppose  the  iatroduction  he  will
 get  an  opportunity.  If  he  can  throw  some
 light  on  the  legal  point  then  he  can  do  so.

 SHRI  RANDHIR  SINGH:  I  also
 want  to  throw  some  light  on  some  impor-
 tant  matters.

 SHRI  V.  KRISHNAMOORTHI,:  I
 am  opposing  this  Bill  because  it  violates
 articles  14,  19(1)  (४)  and  19  (1)(g).

 This  law  abridges  the  right  of  Govern-
 ment  servants  to  go  on  strike,  whereas  the
 same  right  is  given  to  other  workers  in
 State  Governments  as  well  as  in  industrial
 establishments.  On  this  score,  it  is
 discriminatory  in  nature  and  =  attracts
 art.  14;

 “The  State  shall  not  deny  to  any
 Person  equality  before  the  law  or  the
 equal  protection  of  the  laws  within  the
 territory  of  India”.
 Workers,  whether  employed  in  any

 undertaking,  State  Government  under-
 taking  or  public  sector  undertaking  or
 private  industrial  undertaking  or  apy
 government  concern,  are  all  workers.

 SHRI  K.N.  TIWARY  :  Government
 servants  are  not  workers.

 SHRI  V.  KRISHNAMOORTHI :
 People  employed  in  the  railways  are
 workers.  But  a  worker  employed  in  rail-
 ways  aod  a  worker  employed  in  ५  public
 sector  undertaking  are  treated  differently
 under  this  Bill.  So  it  violates  art.  14.

 Secondly,  it  violates  art.  19  (1)  (a)  :
 “All  citizens  shall  have  the  right

 to  freedom  of  speech  800  expres-
 sion’.
 Expression  denotes  a  protest  when

 there  is a  grievance.  People  have  got  the
 fundamental  right  to  protest  against  a
 grievance  But  people  employed  in
 Government  have  this  right  curtailed  by
 means  of  this  Bill.  When  they  havea
 grievance  against  their  masters,  they  have
 gota  fundamental  right  to  express  their
 resentment  to  authority.  That  fundamental
 right  of  expression  is  vouchsafed  to  all
 citizens  including  employees  in  govern-
 ment  undertakings.  But  employees  in
 government in  the  postal  as  well as  tele-
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 (Shri  ve  Krishnamoorthi]
 graph  services,  railways  and  others  are
 brought  within  the  purview  of  this  Bill
 which  denies  them  this  right  of  protest.

 I  concede  that  the  State  has  got  every
 right  to  place  reasonable  restrictions.  I
 do  not  question  that  right.  After  the  ver-
 dict  of  the  Supreme  Court  in  the  Golak
 Nath  case,  Parliament  has  been  deprived
 of  any  right  to  amend  fundamental  rights
 already  enjoyed  by  the  citizens  with  a  view
 to  abridge  them.

 भी  सीताराम  केसरी  (कटिहार):
 मत  कहिये  |

 SHRI  क
 He  does  not  understand  these  things.
 him  not  interrupt.

 ऐसा

 KRISHNAMOORTHI  :
 Let

 Parliament  does  not  have  any  authority
 to  amend  Chapter  II]  of  the  Constitution.
 This  Bill  virtually  curbs  the  rights
 guaranteed  under  art.  19  (1)  (a).  The
 workers  employed  in  railways  or  posts  or
 telegraphs  do  not  have  the  freedom  to
 express  their  grievance  and  are  not  even
 allowed  to  go  out  of  their  working  under-
 takings  to  signify  their  protest,  because
 such  action  attracts  the  provisions  of  this
 Bill.  So  it  offends  art.  19  (1)  (a).

 This  Bi)l  also  violates  art.  19  (1)  (c)—
 right  to  form  associations  or  unions  al-
 ready  registered  under  the  appropriate
 Act.  People  who  have  been  given  the
 fundamental  right  to  work  as  well  as  to
 agitate,  the  right  to  strike,  are  deprived  of
 the  exercise  of  that  right  by  this  Bill  which
 virtually  takes  away  that  fundamental
 right.  Government  can  have  reasonable
 restrictions.  But  this  Bill  completely  and
 totally  deprives  them  of  this  right.  If
 they  want,  they  can  curtail  it  to  a  certain
 extent  ;  they  can  say  that  in  an  establish-
 ment  employing  more  than  1,000  workers,
 all  of  them  should  not  go  on  strike,  they
 will  allow  10  or  20  to  go  op  strike.  But
 they  cannot  prohibit  by  law  all  of  them
 from  exercising  this  right  and  taking  part
 in  a  strike.

 Of  course,  this  Bill  does  not  have a
 financial  memorandum.  1  do  not  want  to
 raise  this  objection  at  this  stage  ;  I  reserve
 it  to  the  time  when  it  is  brought  in  for
 consideration.  At  tbat  stage,  I  shall  press
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 that  on  this  ground  it  should  be  thrown
 out.  [  am  now  confirming  my  remarks
 and  arguments  to  this  point  that  this
 Bill  violates  articles  14,  19  (ty)  (a)  and
 19  (1)  (c).

 So,  this  law  is  illegal,  after  the  Supreme
 Court  judgment  in  Golaknath’s  case  laying
 down  that  Parliament  has  no  right  to
 amend  the  fundamental  rights  or  to  take
 away  the  existing  rights  of  the  citizens  of
 India,  we  do  not  have  any  right,  this
 Parliament  does  not  have  any  right,  to
 pass  this  Bill.  With  these  words  |  oppose
 this  Bill.

 MR.  DEPUTY-SPEAKER  Shri
 Limaye.

 SHRI  श.  0.  BHANDARE:  What
 about  this  side  ?

 MR.  DEPUTY-SPEAKER:  I  am
 calling  those  who  have  given  notice  for
 opposing  the  Bill.  On  legal  points  1  will
 Permit  you.

 SHRI  ह.  D.  BHANDARE:  That
 is  not  the  position.  May  1  read  the
 rule ?

 MR.  DEPUTY-SPEAKER  As  I
 have  already  said,  ।  will  permit  you  to
 make  your  submission.

 SHRI  R.  0.  BHANDARE:  There  is
 no  question  of  notice  under  the  rule.

 SHRI  NAMBIAR  :  Is  it  a  debate  ?

 SHRI  RANDHIR-  SINGH:  One
 from  ॥ा  side  and  one  from  that
 side.

 MR.  DEPUTY-SPEAKER  This  is
 not  a  debate.  If  we  make  it  a  general
 debate,  we  will  have  to  continue  for  three
 or  four  hours.

 SHRI  CHENGALRAYA  NAIDU:
 They  can  oppose  the  iatroduction  of  the
 Bill,  but  now  this  has  become  a  discussion.
 When  they  are  getting  a  chance  we  must
 also  get  a  chance.
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 MR.  DEPUTY-SPEAKER  :  Under  our
 rules,  if  competency  to  legislate  is  chal-
 laned,  a  full  discussion  is  allowed.

 SHRI  VIKRAM  CHAND  MAHAJAN
 (Chamba)  :  Please  see  rule  72.

 MR.  DEPUTY-SPEAKER :  The  first
 Part  does  not  upply  bese.

 SHRI  VIKRAM  CHAND  MAHAJAN  :
 The  proviso  seads  :

 “Provided  that  where  a  motion  is
 opposed  on  the  ground  that  the  Bill
 initiates  legislation  outside  the  legis-
 lative  competence  of  the  House,  the
 Speaker  may  permit a  full  discussion
 thereon.”
 How  can  there  be  discussion  if  only

 one  side  speaks  ?
 Discussion  means  discussion  by  both

 sides,

 MR.  DEPUTY-SPEAKER  :  As  I  have
 already  said,  I  will  permit  those  who
 want  to  speak  on  this  limited  point.

 SHRI  VIKRAM  CHAND  MAHAJAN  :
 Then  you  have  to  call  from  both  sides  one
 after  the  other.

 ओ  मधु  लिमये  (मुंगेर):  सबसे  पहले
 सवाल  हमारे  नियमों  का  और  प्रक्रिया  का  है।
 अब  तक  सिर्फ  नियम  72  के  अन्तर्गत हम  लोग
 काम  करते  आए  हैं।  हर  एक  सदस्य को  किसी
 भी  विधेयक  का  विरोध  करने  का  अधिकार  है।
 लेकिन  विरोध  अगर  साधारण  विरोध  है,
 सिद्धान्त को  लेकर  है,  यानी  बिल  के  आद्य को
 लेकर  है  तो  प्रथा  यह  है  कि  एक  सदस्य  जिसका
 नोटिस  पहले  भाता  है  वही  केवल  विरोध  करता
 है,  दूसरा  नहीं  करता  है।  लेकिन  अगर  आपत्ति
 संविधान  को  लेकर  उठाई  जाती  है  कि  पीलिया-
 मेंट को  इस  तरह  का  विधेयक पास  करने  का
 अधिकार  नहीं है  तो  यहां  पर  यह  प्रथा  है  कि
 आप  उस  पर  पूरी बहस  करवाते हैं  ताकि  सारे
 उसके  पहलू  सदन  के  सामने  जायें।  नियम को
 बदलने की  बत  मैं  नहीं  कर  रहा  हूं  क्योंकि
 नियम के  बाहर  जा  कर  मैं  नहीं  बोल  सकता 1
 लेकिन  मगर  मैं  जो  सुझाव  देने  बाला  हूं  उसके
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 ऊपर  कोई  रोक  या  प्रतिबन्ध  नहीं  है  और  हमारे
 संविधान  को  देखते  हुए  मगर  इस  रिवाज  में  परि-
 बर्तन  करने  की  आवश्यकता  है  तो  सरे  साधारण
 नियमों  को  मद्देनजर  रखते  हुए--यह  नियमों  में
 परिवर्तन  भी  नहीं  है,  एक  प्रथा  में  थोडी  तबदीली

 हो  रही  है  और  वह  आपको  करनी  चाहिये  i  अब
 तक  यह  रिवाज  रहा  हैकि  जब  किसी  भी
 विधेयक  या  प्रस्ताव  को  पेश  करने की  अनुमति
 मांगी  जाती है  यह  प्रस्ताव है  इस  वक्त-तो
 उस  पर  कभी  तरमीम  नहीं  दी  जाती,  संशोधन
 नहीं  दिया  जाता  ।  लेकिन अब  मेरी  यह  निश्चित
 राय  होगई  है  किय जो  इंग्लैड  की  परम्परा

 हम  लोगों  ने  यहाँ  पर  अपनाई  है  वह  यहां चल
 नहीं  पाएगी  और  उसका  कारण यह  है  कि
 इंग्लैंड में  कोई  लिखित  संविधान  नहीं है।  वहां
 पर  पार्लियामेंट  के  किसी  भी  कानून  को  इस
 बिना  पर  कभी  अदालत  में  चुनौती  नहीं दी
 जाती  है-ब्रिटेन  की  पार्लियामेंट  को  यह
 अधिकार  नहीं है  कि  वह  इस  तरह का  बिल

 पास  न  करे  1  यह  बिलकुल  साधारण  सी  बात  है
 जिसके  बारे  में  कोई  विवाद  नहीं  हो  सकता

 है  1  इंग्लैंड में  पालियामेंट  सावंभीम है।  वह  जो
 कानून  चाहें  पास  कर  सकती  है।  उसके  द्वारा
 पास  किये  गये  कानून को  अदालत  में  चुनौती
 नहीं दी  जा  सकती है  और  अगर  वी  भी  जाती

 है  तो  अदालत  उनकी  बात  भी  नहीं  सुनेगी।
 लेकिन  चूंकि  हिन्दुस्तान  में  लिखित  सेवी-

 धान  है  और  पार्लियामेंट  के  अधिकार  सीमित  है,
 दो  तरह  से,  एक  तो  अधिकारों  का  बटवारा

 हुआ  है,  245  और  240  इत्यादि में  और  दूसरा
 प्रतिबंध है  कि  हम  कोई  कानून  पास  नहीं  कर
 सकत ेहैं  जो  संविधान के  तीसरे  हिस्से  के  साथ
 यानी  बुनियादी  अधिकारों के  साथ  टकराये।
 उसको  देखते हुए  हमारे  देश  में  और  अमरीका
 में  अदालतों  को  यह  भधिकारप्राप्त है  कि  वे
 इस  मामले की  जांच  करें  कि  क्या  पालियामेंट
 को  इस  तरह  का  कानून  बनाने का  अधिकार

 जवा  नहीं
 क  सीलिए भापने  इस  में  यह

 प्राविधि-किन्तु जोड़ा  &  :—
 “Provided  that  where  भ  motion  ts
 opposed  on  the  ground  that  the  Bill
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 [श्री मु  लिमये]
 initiates  legislation  outside  the  legis-
 lative  competence  of  the  House,  the
 Speaker  may  permit  a  full  discussion
 thereon.”

 लेकिन  उसके  आद  मैं  यह  चाहता  हं  कि
 इस  सदन  का  अगर  कोई  सदस्य  यह  चाहता है
 भीर  उसकी  राय  में  संविधान की  अवहेलना इस
 विधेयक  के  द्वारा  होती  है  तो  जो  प्रस्ताव  आता

 है  उस  पर  वह  स्थानापन्न प्रस्ताव  या  तरमीम

 दे  सकता  है  और  तरमीम  पर  विभाजन  मांगने
 का  उसका  अधिकार है  ताकि  इस  बात  का  पता

 चले  कि  उसने  मा  मैंने  जो  मुद्दा  उपस्थित  किया
 है-संशोधन के  द्वारा  उसके  ऊपर  विचार किया
 गया  है,  गौर  फरमाया  गया  है  और  गौर  फरमाने
 के  बाद,  विचार  करने  के  बाद  :  सदन  इस  नतीजे
 पर  पहुंचा  है  कि  उस  संशोधन  में  दम  नही  है।
 मगर  दम  है  तो  वह  तरमीम  पास  हो  जायेगी
 और  मगर  सदन  का  बहुमत यह  राय  रखता है
 कि  मेरे  भाक्षेप में  कोई  तथ्य  नहीं  है  तो  सदन
 भेरी  तरमीम  को  द्वारा  देगा  और  उसके  बाद
 उनका  जो  प्रस्ताव  है  वह  पास  हो  जाएगा।

 मैं  महू  क्यों कह  रहा  है?  यह  जो  नियम
 है  हमारा  72  यह  कसे  भाया  है।  मैंने  मेज
 पालियामेंटरी  प्रेक्टिस  में  देखा  है।  उस
 को  मैं  पहले  पढ़ना  शौर  जो फर्क है  वह  मैं
 बताऊंगा।  यह  मेज  पालियामेंटरी  प्रेक्टिस का
 गवां  एडीशन  है।  इसके  511  पृष्ठ  हैं  उसी  के
 ऊपर  हमारा  नियम  आधारित हैं  और  प्राविसो
 -किन्तु  जोड  पर  थोडा  फर्क  क्या  गया
 है।  यह  इस  प्रकार  है:-

 “Under  the  provisions  of  this  stand-
 ing  order,  notices  of  motions  for  leave
 to  bring  in  Bills  may  be  set  down  for
 sqnsideration  at  the  commencement  of
 public  business  on  Tuesdays  and
 Wednesdays,  and,  if  given  by  a  Minister
 of  the  Crown,  on  Mondays  and  Thurs-
 Gays  also.  After  the  mover  has  given
 a  brief  explanatory  statement  of  the
 objects  of  the  Bill  and  the  Speaker  has
 proposed  the  question,  another  Mem-
 ber  is  permitted  to  make  a  short  speech,
 but  only  if  he  rises  to  oppose  the
 metion  ;  he  is  pot,  however,  obliged
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 to  divide  the  House  upon  the  ques-
 tion.”

 यह  इंग्लैंड  में  प्रथा  है  कि  उस  पर  विभाजन
 नहीं  होता  है।  लेकिन  मेरी  राय में  हिन्दुस्तान
 में  अगर  कोई  सदस्य  चाहे  कि  उस  पर  विभाजन
 होना  चाहिये  तो  उसको  रोकना  नहीं  चाहिए।
 मगर  विभाजन  तभी  होंगा  जब  संशोधन या
 स्थानापन्न  प्रस्ताव  अप  सदन  के  सामने  रखेंगे  |

 आ  अटल  बिहारी  वाजपेयी  :  उनके  प्रस्ताव
 पर  विभाजन हो  सकता  है?

 आओ  मधु  लिमये:  नहीं।  उसमें यह  नहीं
 लिखा  है।  इतनी  जल्दी  उतावले न  हों  ।

 भ  प्रबल  बिहारी  बाल पेय  :  उतावलेपन
 की  बात  कही है  तो  मैं एक  व्यवस्था का  प्रश्न

 उठाना  चाहता  हैं।  आप  मुझे  अपनी  बात  कहने
 दीजिए  मेरा  व्यवस्था  का  प्रश्न यह  है  कि
 क्या  इस  समय  हम  सदन  में  नियमों  में  परिवर्तन
 करने  पर  चर्चा कर  रहे  हैं?  नियमों में  कौन
 सा  संशोधन  होना  चाहिये  और  कौन  सा  नहीं
 होना  चाहिये,  यह  चर्चाँ का विषय का  विषय  नहीं  है।
 श्री मधु  लिमये  अगर  उस  बारे  में  बदन  उठाना
 चाहते  हैं  तो  वह  कमेटी  में  उठा  सकते  हैं,  अलग
 संशोधन  दे  सकते  हैं।  लेकिन  अभी तक  का  जो
 उनका  भाषण  है  वह  मुख्य  विषय से  सम्बन्धित

 नहीं  है।  आप  उनको  निर्देश  दें  कि  जो  विधेयक
 सामने  हैं  और  जिसके पेश  किये  जाने  का  वह
 विरोध  कर  रहे  हैं,  उस  तक  ही  अपने को
 सीमित  रखें  ।

 भी  मधु  लिमये:  मैं  अभी  बताता हैँ  कि
 साधारण  नियम  है  एमेंडमेंट के  बारे  में।  उसी
 के  अन्तर्गत मैं  बोल  रदा  है।

 MR.  DEPUTY-SPEAKER  :  Mr.  Vaj-
 payee,  he  is  trying  to  build  up  a  case  be-
 cause  he  has  submitted  a  motigp.

 aft  अटल  बिहारी  बाजपेयी  :  क्या  हम  यह
 चर्चा  कर  रहे  हैं  कि  नियमों  में  कौन  सा  संशोधन
 किया  जाये  ?
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 भी  मथ  लिमये  संशोधन  करन ेके  लिए
 कोन कह  रहा  है?

 MR.  DEPUTY-SPEAKER  :  He  should
 build  up  a  case  on  which  it  is  to  be  seen
 whether  the  House  should  take-up  the
 motion  on  this  subject  and  divide.  That
 is  the  only  question.

 tt  अमल  बिहारी  वाजपेयी  :  अभी  तक
 माननीय  सदस्य का  सारा  भाषण  यह  हुमा  है
 कि  हाउस  आफ  कॉमन्स के  आधार  पर  हमारे
 नियम  हैं,  लेकिन  उन  नियमों  में  परिवर्तन  होना
 चाहिये।  यह  समय  नहीं  है  यह  बात  कहने
 का।

 MR.  DEPUTY-SPEAKER  :  That  will
 come  before  the  Rules  Committee,  If  he  is
 seeking  to  introduce  a  fundamental  change.
 But  the  question  is  a  limited  one,  and
 therefore  1  said  that  he  had  better  read
 his  motion.

 att  we  लिमये  :  मेरी  समय  में  नहीं  भाता
 कि  माननीय  सदस्य  को  इतना  गुस्सा  क्यों
 आया।

 भी  अटल  बिहारी  बाजपेयी  :  माननीय

 सदस्य  उतावलेपन की  बात  कह  रहे  थे।

 आओ  मधु  लिमये :  माननीय  सदस्य ने  मुझे
 टोका।

 उपाध्यक्ष  महोदय,  मेरी इस  एमेंडमेंट के
 बारे में  दो  नियम  हैं;  एक  साधारण  नियम है
 और  एक  विशेष  नियम  है।  जहाँ  विशेष  नियम
 रहता  है,  वहां  साधारण  नियम  नहीं

 चलता  है,  लेकिन  जहां  कोई  खास  नियम  नहीं
 है,  वहाँ  साधारण  नियम  ही  चलता  है।  इस
 लिए यह  साधारण  निमतो  हैरी।  यह  मैं
 श्री  वाजपेयी  की  जानकारी  के  लिए  कहना
 चाहता है  1

 मेरा  संशोधन यह  है:
 “That  it  is  the  sense of  the  House

 that  since  the  Bill  is  violative  of  the
 directive  principles  enumerated  in
 articles  37,  39,  42,  43  and  47  as  also  she
 fundamental  rights  mestioned  fo  arti-

 AGRAH  \YANA‘  14;  1890  (54K)  mM

 cles  14,19  and  23  and  is  beyond  the
 logtslative  competence  of  Parliament,
 the  House  requests  the  Government  to
 re-examine  the  Bill.”

 अंब  श्री  वाजपेयी को  पता  चलेगा  कि  इस

 वक्त  जो  विचार  का  विषय  है,  मैं  उसी  के  बारे

 में  कह  रहा हूं  मैं  चाहता  है  कि  मेरे  इस
 संशोधन  पर  सदन  गौर  फरमाये  शौर  गौर

 फरफाने  के  बाद  लंगर  सदन  की  बहुमत  से  राय
 हैकि तेरे  संशोधन  में  कोई  तथ्य नहीं  है,  तो
 वह  उस  को  फेंक दे  और  उसके  बाद  मंत्री
 महोदय  का  प्रस्ताव  आये  मेरे  संशोधन पर
 रोक  लगाने  वाला  इस  वक्त  कोई  मियम  नहीं
 है।  बल्कि  साधारण  नियमों  में  चुके  संशोधन
 रखने  का  अधिकार है।

 मैं इस  संशोधन को  क्यों  रखना  चाहता
 हैं?  उपाध्यक्ष महोदय, आप  वकील  हैं,  संविधान

 और  कानून  के  जानकार हैं।  '  कॉलेज  कॉस्ट-
 ट्यूशनल  लिमिटेशन्ज” में  कूली  ने  लिखा  है  कि
 जब  कभी  काँग्रेस  के  द्वारा  पास  किया  सभा  कानून
 सुप्रीम  कोट  के  सामने  जाता  है,  तो  वह  अदालत
 साधारण  तौर पर  किसी  कानून  को  संविधान
 के  बरखिलाफ  करार  देने  के  लिए  तैयार  नहीं
 होती है।  हमारे  यहां  भी  अदालतों का  यही
 नियम  है  1  क्यों  ?  इसलिए  कि  सुप्रीम  कोर्ट  यह
 मान  कर  चलती है  कि  कांग्रेस  में-भोर  यहाँ

 अग्रिमा

 उन्हें  भधिकार  है,  तभी  वे  वह  कानून  बनायेंगे
 इसी  लिए,  जैसा  कि  मैंने  अभी  कहा  है,  सुभीम

 4  ञ  4  4  ईंट  निन
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 श्री  मधु  लिमये]
 पर सोचें  |  चूंकि  अदालत  साधारण  तौर  पर
 किसी  भी  कानून  को  असांविधानिक,  भनकांस्टी-
 ट्यूशन,  घोषित  करन ेके  लिए  तैयार  नहीं
 होती है  यंह  सोच  कर  कि  हमने-पार्लियामेंट
 ने-विवेक  से  काम  किया  है,  इसलिए  हमारे
 लिए  यह  जरूरी  हो  ज्ञाता  है  कि  जब  इस  प्रकार
 किसी  कानून  के  बारे में  आपत्ति  उठाई  जाती
 है,  तो  सदन  उस  पर  गौर  फ़रमाते।

 मैं  कूली  से  एक  उद्धरण  देना  चाहता  हैं:
 cooley’s  constitutional  limitations,

 “The  constitutionality  of  a  law  then
 is  to  be  presumed  because  the  legislature
 which  was  first  required  to  pass  upon
 the  question  acting  as  they  must  be
 deemed  to  have  acted  with  integrity  and
 with  a  just  desire  to  keep  withio  the
 restrictions,  laid  by  the  Constitution
 upon  their  action  have  adjudged  that  it
 isso.  They  area  co-ordinate  depart-
 ment  of  the  Government  with  the
 judiciary  invested  with  very  high  and
 responsible  duties  as  to  some  of  which
 their  acts  are  not  subject  to  judicial
 scrutiny  as  they  legislate  under  the
 solemnity  of  an  official  oath  which,
 it  is  not  supposed,  they  will  dis-
 regard.”

 “It  must,  therefore  be  supposed  that
 their  own  doubts  of  the  constitu-
 tionality  of  their  action  have  been  del1-
 berately  solved  in  its  favour,  so  that
 the  courts  may,  with  some  confidence,
 repose  upon  their  conclusion  as  one
 based  upon  their  best  judgment.
 Although  it  is  plain  upon  the  authori-
 tles  that  the  courts  should  sustain
 legislative  action  when  not  clearly
 satisfied  of  its  invalidity,  it  is  equally
 plain  in  reason  that  the  legislature
 should  abstain  from  adopting  such
 actiun  if  not  fully  assured  of  their
 authority  to  do  so.  Respect  for  the
 instrument—/.e.  Constitution—under
 which  they  exercise  their  power  should
 impel  the  legislature  in  every  case  to
 solve  their  doubts  in  its  favour  and  it
 is  only  because  we  are  to  presume  that
 they  do  so  that  courts  are  warranted
 in  giving  weight  in  any  case  to  their
 decision.  If  it  were  understood  that
 legislators  refrain  from  using  theif
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 judgment  or  that  in  cases  of  doubt,
 they  allowed  themselves  to  lean  in
 favour  of  the  action  they  desire  to
 accomplish,  the  foundation  for  the
 cases  we  have  cited  would  be  alto-
 gether  taken  away.”  [pp.  374—75,Vol.  I
 Eighteen  edition]

 इसमें  में  इतना  बढ़िया  विवेचन  किया  गया
 हैकि  इन  बारे  में  अधिक  भाष्य  करने  की
 आवश्यकता नहीं  है।

 MR.  DEPUTY-SPEAKER  :  He  has
 summarised  the  constitutional  limitations
 of  a  legislature.  You  will  have  to  show
 that  we  are  transgressing  those  limi-
 tations.

 att  मघ  लिमये:  ठीक  है।  मैं  चाहता  हैं
 कि  मेरे इस  संशोधन के  बारे में  मत-विभाजन
 होना  चाहिए,  क्योंकि  मैं  यह  प्रस्थापित  करना
 चाहता  हूँ  कि  मेरे  मुद्दों पर  भर  मेरे  संशोधन पर
 सदन  ने  गौर  फरमाया  और  गौर  फरफाने  के
 पश्चात्‌  वह  इस  नतीजे  पर  पहुंचा  कि  मेरे
 आक्षेप में  कोई  तथ्य  नहीं  है।

 माननीय  सदस्य,  श्री  बनर्जी,  ने  कहा  है  कि
 संविधान के  अनुच्छेद  23  का  उलंघन हुआ  है।
 अनुच्छेद  23  इस  प्रकार  है:

 23  (t)  Traffic  in  human  beings  and
 begar  and  other  similar  forms
 of  forced  labour  are  prohibited
 and  any  contravention  of  this
 Provision  shall  be  an  offence
 punishable  in  accordance  with
 law.

 लेकिन  क्या  इस  सम्बन्ध  में  कोई  एक्सेप्शन,
 अपवाद,  रखा  गया  है?

 (2)  में  हमें  यह  अपवाद  मिलता  है:
 (2)  Nothing  in  this  article  shall

 Prevent  the  State  from  impos-
 ing  compulsory  service  for  pub- lic  purposes,  and  in  imposing such  service,  the  State  shall
 not  muke  any  discrimination  on
 grounds  only  of  religion,  race,
 caste  or  class  or  any  of
 them.

 यह  बिल्कुल  साफ  है  कि  इस  में  जो  जबर-
 दस्ती  भावर-टाइम  लेने  की  बात  कही  गई  है,
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 वह  तो  कम्पलसरी  पब्लिक  स्विस  में  नहीं  आता
 है।

 MR.  DEPUTY-SPEAKER  :  It  applies
 to  the  individual.  You  must  make  a
 distinction.

 oft  |  लिमये:  अनिवार्य  सेवा  या  सैनिक

 भरती  का  मामला  बिलकूल  अलग  है  ।  अगर  एक
 आदमी  अदालत  के  सामने  जायेगा  कि  मुझक  से
 जबरदस्ती  ओवर-टाइम  करवाया  जा  रहा  है,  तो
 अदालत  को  फैसला  करमा  पड़ेगा  1  अदालत  तो
 फैसला  करेगी,  लेकिन  क्या  हमने  अपना  विवेक
 खो  दिया  है,  छोड़  दिया  है?  ऐसी  बात  नहीं  है।
 पहले  हम  अपने  विवेक  से  काम  करेंगे  और  प्यार
 हमारे  विवेक  के  अनुसार कोई  काम  अच्छा है,
 तो  वह  हो  जायेगा

 इसके  बारे  में  बहुत  ढूंढ़ने  पर  मुझे  कलकत्ता

 हाई  कोटे  का  एक  निर्माण  मिला  है।  उससे  एक
 मिनट  में  फंसना  हो  जायेगा  ।  इसमें  नकारात्मक
 ढंग से एक  बात  कही  गई  है  लेकिन इस  विधेयक

 में  नकारात्मक  ढंग  से  लागू  नहीं  होती  है।  आप
 इसको  सकारात्मक  रूप  में  ले  लीजिये,  तब
 फंसला  हो  जायेगा  1  यह  केस  To  आई०  आर
 1962,  कलकत्ता,  96  है।  उपाध्यक्ष  महोदय,
 आप  यह  नम्बर  लिख  लीजिये,  क्यों  कि  इस
 बारे  में  आपको  फैसला  करना  है।  कुछ  रेल
 मजदूरों  के  दो  धंटे  अतिरिक्त  काम  करने  की
 बात  थी a  तो  इन  लोगो ंने  यह  नहीं  बताया

 था  कि  उसके  लिए  उन  को  पैसा  मिलता  है  या
 नहीं,  यह  जब दस्ती  है  या  नहीं, इसके  बारे  में
 इन्होंने  फाइंडिग्स  दी  हैं  नकारात्मक  रूप  में:
 Paragraph  10:

 “Coming  now  to  the  question  whet-
 her  the  work  done  by  the  petitioners
 can  be  regarded  as  Begar  or  forced
 labour  within  the  meaning  of  Article
 23  (1) of  the  Constitution,  it  appears
 to  me  that  upon  the  facts  of  this  case
 ॥  cannot  be  sald  that  the  petitioners
 are  doing  Begar  or  forced  labour.  As
 I  have  pointed  out  already,  the  very
 idea  that  the  petitioners  had  volun-
 tarily  agreed  to  do  this  extra  work  by
 entering  into  a  contract  to  that  effect
 repels  of  idea  of  their  work  being a
 forced  labour,””
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 लेगा  चाहने  हैं  -  भाप  देखिये:
 Refusal  to  work  over-time  where  such

 work  is  necessary  for  the  maintenance  of
 any  essential  service.

 अध्यक्ष  महोदय,  रिफ्यूजी का  मतलब ही
 साफ है  कि  स्वेच्छा  से  वह  काम  करने  के  लिए
 तैयार  नहीं  है।  उनकी  अनिच्छा  है  लेकिन  आप
 उनको  धमका  कर  कह  रहे  हैं  कि  काम  करो?
 अब  23  का  उलंघन  कैसे  होता  है  यह  बात  साफ
 है। 23  में  रोजनेफ्त  रेस्ट्रिक्कन  की  बात  नहीं
 है।  23(2)  में  जो  अपवाद  बताया  गया  है  उसके
 लिए  जहां  तक  जबर्दस्ती काम  लेने  का  सवाल
 है, कोई  री जने बल  रिस्ट्रक्शन  का  सवाल  नहीं
 है।  इसलिए यह  नम्बर ।  कारण  है  जिसको
 लेकर मैं  कहना  चाहता है  कि  हम  यह  कानून
 पास  नहीं  कर  सकते  I

 अब  दूसरे  मुददे  पर  आये  ।  खण्ड  3
 देखिय े:

 गू  the  Central  Government  is  satis-
 fied  that  in  the  public  interest  it  is

 ry  or  pedient  so  to  do  it
 may  be  general  or  special  order
 prohibit  strikes  in  any  essential  service
 specified  in  the  Order.”

 ब  मेरा  आक्षेप  यह  है  कि  पब्लिक  इंटरेस्ट
 शाब्द  है।  मगर  पब्लिक  बार्डर  शब्द  होता  तो
 वह  बात  अलग  थी  1  संविधान की  19वीं  थारा
 में गो  विभिन्न  अधिकार  दिए गये  हैं  टू  फा
 एसोसिएशंस  एंड  म्ूनियन्स जिस  में  से  तमूरा-
 ठीक  सौदे  कर्ना,  मकर  करना,  हड़ताल  करना,
 यह  सब  भिकारी  निकलता  हैं  कौर  हड़ताल  के
 बारे  में  मैं  स्वयं  कबूल  करता  चूँकि  चुकी
 बुनियादी  अधिकार  से  यह  निकलता  है,
 पब्लिक  आर  में  अगर  यह  प्रतिबन्ध  &
 तो  किया  आं  सकता  हैं।



 2539  Essential  Services

 [श्री मधु  लिमये]

 अब  19  का  (4)  आप  को  देखना  पडेगा:
 “Nothing  in  subclause  (3)  of  the  said
 clause  shall  affect  the  operation  of  any
 existing  law  in  so  far  as  it  imposes,  or
 prevent  the  State  from  making  809
 law  imposing,  in  the  interests  of  the
 sovereignty  and  integrity  of  India  or
 public  order  or  morality.  reasonable
 restrictions  on  the  exercise  of  the  right
 conferred  by  the  said  subclause.”

 अध्यक्ष  महोदय,  साब रेन् टी  एंड  इन्टेफ्िटी
 अक्षुण्णता  और  प्रभुसत्ता  नहीं  है  इस  विधेयक  में

 ।

 पब्लिक  आर्डर  आर  मोरेलिटी  नहीं  है।  री जने बल
 रिस्ट्रक्शन  इस  के  ऊपर लग  सकता  हैं......

 (व्यवधान)  ......पब्लिक  आडर  पर  भी  सुप्रीम
 कोर्ट ने  भाष्य  कर  के  डा०  लोहिया  को  छोड़ा
 गातो  मैं  यह  कह  रहा था  कि  इसमें  अकं
 है  पब्लिक  आर्डर  और  पब्लिक  इंटरेस्ट  में,

 जमीन  भासमान का  फर्क  है।  पब्लिक  इंटरेस्ट

 में  बहुत  सारी  बातें  भा  सकती  हैं।  लेकिन  यह
 जरूरी  नहीं  हैकि  पब्लिक आडर  के  लिए  यह
 सारी  बातें  जरूरी  हों।  पब्लिक  बार्डर एक
 सीमित  कल्पना  है  पौर  पब्लिक  इंटरेस्ट  सीमित
 कल्पना है  I

 भी  रणधीर  सिह  भाप  को  पंगे  aT  नहीं

 आती  है।

 भी  मधु  लिमये: हां,  नहीं  भाती  है।  मैं
 कबूल  करता  हैं  1  स्टेट्समैन में  यह  खबर  छपी
 हैकि  कौन-कौन  जज  प्रादेशिक  भाषा  नहीं
 आते।  तो  मैं  कबूल  करता  है  कि  मैं  अंग्रेजी

 नहीं  जानता  |

 किया  जाय
 |

 भव  मेरा  एक  सवाल  है  नियमों को  लेकर

 भोर  इसी  से  संबंधित है।  वह  हैं  बैलीगेणान के
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 बारे में।  और  कोई  बात  भाप  नहीं  कबूल
 करेंगे तो  डेलिगेशन  वाले  मुद्दे  को  लेकर  तो
 स्वयं  इस  बिल को  बिलकुल  खत्म  कर  देंगे।

 यह  नियम 10  है:
 “A  Bill  involving  proposals  for  the
 delegation  of  legislative  power  shall
 further  be  accompanied  by  a  memo-
 randum  explaining  such  proposals  aod
 drawing  attention  to  their  scope  and
 stating  also  whether  they  are  of  nor-
 mal  or  exceptional  character.”

 अब  आप  पूरा  डेलिगेशन का  मेमोरेंडम

 देखियेगा...  (व्यवधान)  ...कम्पलीट  क्या  इस  में
 बताया  ही  नहीं  गया  है  सही  तौर पर  कि  यह
 साधारगा  है  या  असाधारण  है।  कोई  आत  नहीं
 है  इसमें  ।  इसे  तुमे  पूरा  पढ़ना  पड़ेगा:

 “MEMORANDUM  REGARDING
 DEILEGATED  LEGISLATION

 Item  (a)  of  clause  2  (1)  of  the  Bill
 8८४४  to  define  ‘‘essential  service.’’
 Sub-items  (i)  to  (vii)  of  this  item
 enumerate  certain  essential  services.
 As  itis  not  possible  to  enumerate  all
 essential  services,  sub-item  (ix)  of  this
 item  empowers  the  Central  Goverg-
 ment  to  declare  by  notification  in  the
 Official  Gazette  certain  other  services
 also  to  be  essential  services  for  the
 purposes  of  the  proposed  legislation.
 The  sub-item  clearly  brings  out  the
 criteria  on  the  basis  of  which  any
 service  may  be  declared  thereunder  to
 be  an  essential  service.  Thus  a  service
 cannot  be  declared  to  be  an  essential
 service  under  the  said  sub-item  (ix),
 unless  the  service  is  connected  with
 matters  with  respect  to  which  Parlia-
 ment  has  power  to  make  laws  and
 unless  the  Central  Government  is  of
 opinion  that  strikes  therein  would
 prejudicially  affect  the  maintenance  of
 any  public  utility  service,  the  public
 safety  or  the  maintenance  of  supplies
 and  services  necessary  for  the  life  of
 the  community  or  would  result  in  the
 infliction  of  grave  hardship  on  the
 community.  Under  clause 2  (2)  of  the
 Bill,  any  notification  under  the  said  sub-
 item  (ix)  has  to  be  laid  before  Parila-
 ment  in  the  same  way as  rules  made
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 under  an  enactment.  In  the  circum-
 Stances,  the  delegation  of  legistative
 Power  is  of  a  normal  character.”
 अध्यक्ष  महोदय,  आप  देखिएगा  कि  यह

 जो  सेक्शन  है  यह  इतना  जनरल  हैऔर  इस
 को  आपने  माना है  कि  यह  एक्स्ट्राआडिनरी
 है  क्योंकि  इसमें  जो  क्राइटीरिया  है,  जो  कसी-

 मियां  दी  गई  हैं  इन  को  कोई  प्रकट  करके  नहीं
 रखा  गया  है  ।  यह  कोई  ऐसा  क्राइटीरिया  नहीं है
 कि  जिस  के  बारे में  पालियामेंट  को  कानून
 बनाने  का  अधिकार  है,  यह  तो  एक  इतनी
 साधारण  चीज  है  कि  इसके  बाहर  जा  कर  यह
 कोई  काम  करेंगे  तो  चलेगा ही  नहीं।
 इसलिए  मेरा  निवेदन  है  कि  डेलिगेशन  वाली
 बात को  लेकर  इन  का  यह  कहना  कि  यह
 साधारण  बेनीगेशन  है  यह  सही  बात  नहीं  है
 यह  अवैध है  या  वध  है  इसका  फैसला  तो
 अदालत  करेगी,  इस  में  मैं  जाना  नहीं  चाहता
 भाप  को  यह  फैसला  करना  है  कि  क्या  यह
 साधारण  डेलिगेशन  है  या  नहीं  ?  अगर  आप
 इस  नतीजे  फर  पहुंचते हैं  कि  यह  असाधारण
 है  तो  फिर  इसमें  जो  नियम  70  हमारा  है,  उस
 का  उलंधन  हुआ  है।  भव मै ंऔर  आप  का
 समय  नहीं  लेना  चाहता  हूँ  n

 सिर्फ  ढायरेक्टिव  प्रिंसिपल  के  बारे  में  एक
 बात  कह  कर  खत्म  करता  हूँ।  यह  बात  सही  है
 कि  डायरेक्टरी  प्रिसीपल  को  लेकर  कोई

 अदालत  में  नहीं  जा  सकता  लेकिन  इस  वक्त
 हम  अदालत के  सामने  नहीं  हैं। इस  वक्त  हम
 पालियामेंट  में  हैं।  कोई  भी  यह  महीं  कह

 सकता  कि  कानून  बनाते  समय,  पार्लियामेंट

 डायरेक्टरी  प्रिसिपत्स  के  बारे  में  नहीं  सोच े1

 शुरू  में  ही  इसके  बारे  में  3  में  दिया  1... ड
 है

 “37,  The  provisions  contained  in
 this  Part  shall  not  be  enforceable  by
 apy  court,  but  the  principles  therein
 laid  down  are  nevertheless  fundamental
 in  the  governance  of  the  country  and
 it  shall  be  the  duty  of  the  State  to
 apply  these  principles  in  making
 laws.”

 ez  की  जो  प्यारा  संविधान  के  बारा
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 13%  है,  उसमें  पालियामेंट  भाता  है।  मैं
 निवेदन  करना  चाहता हं  कि  हो  सकता  हैकि
 सुप्रीम  कोट  इन  सिद्धान्तों  पर  न  सोचे

 और  उनके  उलंघन को लेकर कोई को  लेकर  कोई  जायेगा तो
 न्याय  नहीं  मिलेगा  |  लेकिन  जहां  पार्लियामेंट  2,
 पालियामेंट  राज्य  में  आता  है  पौर  पार्लियामेंट
 का  यह  प्रथम  कतंब्य है  कि  कोई भी  कानून
 बनाते  समय  देखे  कि  इस  धारा का  उलंघन हो
 रहा  है  या  नहीं से  उलंघन हो  रहा  है।

 मैंने  इस  विधेयक  की  धाराभओों पर  अपने
 संशोधन  दिये हैं,  मैं  उनके  बारे  में  नहीं  कहना
 चाहता  हैं-जीवन  का  स्तर  बढ़ाने,  लिविंग  बेज,
 आदि  के  बारे  में,  यह  संघर्ष  था,  इन  सभी  बातों
 को  लेकर  हड़ताल  की  आत  चलनी  थी,  भाग्जेक्ट्स
 एण्ड  रिजाज  में  स्वयं  सरकार  ने  कहा  कि  इन्हीं
 को  लेकर  है,  इसलिए  मेरा  नम्र  निवेदन है  कि
 पालियामेंट को  जो  ये  निदेशक  सिद्धांत  हैं,  उन
 सिद्धांतों  का  उलंघन  करके,  भवहेनना  करके
 कोई  कानून  बनाने का  अधिकार नहीं  है  भौर
 न  इसमें  कोई  भविष्य है।  आप  सब  की  राय
 सुनने  के  बाद,  इस  पर  वोट  करवाये  ताकि  मेरे
 मन को  तसल्ली  हो  कि  मेरे  मुद्दों  पर  गौर
 फरमाया  गया  और  विवेक से  फंसना  किया
 गया  कि  इन  मुद्दों  में  तथ्य  नहीं  है।

 MR.  DEPUTY-SPEAKER  :  Shri  Bhan-
 dare.

 SHRI  SHRI  CHAND  GOYAL  rose—

 MR.  DEPUTY-SPEAKER  :
 get  ap  opportunity.

 You  will

 SHRI  SHRI  CHAND  GOYAL  (Chandi-
 garh):  Why  notin  time?  You  always
 by  pass  me.  That  is  very  unfortunate.

 MR.  DEPUTY-SPEAKER  :  The  order
 is  there.  I  want  to  give  an  opportunity  to
 some  of  the  friends  on  this  side  also.

 SHRI  RANDHIR  SINGH  :
 this  side  and  one  from  that  side.

 One  from

 MR.  DEPUTY-SPEAKER  :  This  t
 will  not  follow.  This  is  not  an  ordinary
 debate.  1  will  give  an  opputunity  to  those
 who  want  to  make  certain  constitutional
 points.
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 औ  अटल  बिहारी  वाजपेयी :  उपाध्यक्ष
 महोदय, एक  गड़बड़  हो  रही  है,  जब  बोलने के
 लिए  सदस्यों  को  बुलाया  गया,  तब  यह  कल्पना
 थी कि  जिन्होंने पहले  लिख  कर  दिया  2,
 जिनका  माम  पहले  बैलेट में  आया है,  उनको
 पहले  बुलाया  जायेगा  और  इस  हष्टि से  कुछ
 लोगों  को  बुलाया  गया  |  अब  यह  कहा  जा  रहा
 है  कि  चर्चा  होगी,  इसलिए  कुछ  को  नहीं  बुलाया
 जायगा  1  आप  पहले  यह  बतलाइये कि  जिन्होंने
 लिखकर  आपत्ति  दी  है,  पहले  वही  बुलाये
 जायेंगे  या  चर्चा  हो  रही  है।  चर्चा हो  रही  है
 तो  सब  सदस्यों  को  मौका  देना  होगा।

 MR.  DEPUTY-SPEAKER
 debate  is  permissible.

 A  full

 SHRI  ATAL  BIHARI  VRJPAYEE  :
 But  it  was  not  permitted  at  the  first  in-
 stance.  Only  the  Members  who  informed
 the  Speaker  were  to  speak.

 नार  DEPUTY-SPEAKER  :
 the  usual  practice.

 That  15

 SHRI  ATAL  BIHARI  VAJPAYEE :
 That  is  not  the  usual  practice.  When
 there  is  a  full  discussion,  then  you  are  to
 go  by  parties.

 SHRI  RANDHIR  SINGH:  It  has
 taken  a  form  of  full  debate  now.  Let  us
 meet  them  fully.

 MR.  DEPUTY-SPEAKER  :  May  I
 fead  the  rule?  Don’t  get  excited.

 भी  अटल  बिहारी  वाजपेयी  :  उपाध्यक्ष

 महोदय,  दो  स्थितियां  हैं......

 SHRI  SHRI  CHAND  GOYAL  :
 you  make  up  your  mind.
 situations...

 First
 There  are  two

 MR.  DEPUTY-SPEAKER:  Your  name
 is  there.  Only  one  exception  1  made  by
 mistake  in  calling  Shri  V.  Krishoamoorthi.
 Otherwise,  l  am  following  the  order.  I
 will  give  you  an  opportunity.  Here  it
 says:

 “The  Speaker  may  permit  a  full  dis-
 cussion  thereon....”
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 A  full  discussion  on  what?  It  is  on  con-
 stitutional  and  legislative  competence.  If
 somebody  from  this  side  says  that  the  argu-
 ment  advanced  by  a  member  is  wrong,  am
 T  not  entitled  to  give  him  an  opportunity
 or  is  he  not  entitled  to  have  his  say  ह
 Shri  Bhandare.

 SHRI  SHRI  CHAND  GOYAL  :  When
 you  have  allowed  others  from  this  side,
 why  not  allow  mealso?  They  can  also
 reply  to  the  points  1  am  going  to  raise.

 SHRI  रे.  0.  BHANDARE
 Central):  The  legislative  competence  of
 this  Bill  is  challenged  under  rule  172.
 Therefore,  the  first  question  is  whether  this
 Government  has  a  right  to  issue  on  Ordi-
 nance...(Interruptions).  When  I  have  heard
 them  very  patiently  without  disturbing
 them,  they  should  also  be  patient  when  f
 speak.  The  second  question  which  I  would
 like  to  raise  is  whether  this  Parliament  has
 the  right  to  convert  this  Ordinance  into  a
 law.  Therefore,  the  main  question  is
 whether  this  House  has  the  right  to  pass
 this  Bill  which  is  based  on  the  Ordinance.

 (Bombay

 When  this  Bill  was  sought  to  be  moved,
 objection  was  taken.  Objection  has  been
 taken  on  the  ground  that  it  militates,  in
 the  first  instance  against  article  14,  in  the
 second  instance  it  militates  against  article
 19,  and  inthe  third  instance  it  militates
 against  the  Directive  Principles

 The  first  point  which  they  have  raised
 is  that  it  discriminates  between  a  worker
 and  worker,  between  an  employee  and  an
 employee.  The  second  question  which
 they  have  raised  is  that  it  takes  away  the
 right  to  strike  because,  according  to  them—
 and  they  have  advanced  arguments  for
 this—the  right  to  strike  is  a  Fundamental
 Right.  But  there  |  beg  to  differ  with
 them...

 MR.  DEPUTY-SPEAKER  :  I  want  to
 correct  you.  By  implication,  they  are
 deriving  that

 SHRI  ह.  0.  BHANDARE:  Not  only
 by  implication,  the  right  10  strike  is  a  re-
 coganised  right  of  the  worker,  but  that  is  a
 conditional  right.  Therefore,  |  wanted  to
 draw  the  attention  of  the  House  to  the
 difference  between  the  Fundamental  Rights
 and  the  other  rights.  The  Puadamental
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 Rights  are  not  dependent  on  the  mercies  or
 suffrance  of  any  other  person  or  any  other
 political  party;  it  is  my  Fundamental
 Right  to  exercise  it.  But  what  happens  to
 the  other  rights?  The  other  rights  are
 conditional  rights.  Take,  for  instance,  the
 right  to  strike  under  the  I.D.A.  14  days’
 Notice  must  be  given.  Unless  the  14  days’
 Notice  is  given—the  procedure  is  laid
 down ;  the  condition  is  laid  down—  there
 can  be  no  right  to  strike.  Even  if  the
 Notice  is  given,  when  the  matter  is  referred
 to  conciliation,  then  the  right  to  strike  is
 taken  away  when  the  conciliatory  proceed-
 ings  are  going  on.  Therefore,  I  submit
 very  respectfully  that  the  right  to  strike  is
 a  conditional  right,  recognised  undoubted-
 ly  but  depedent,  for  being  exercised,  on  the
 procedure.  ॥  is  a  conditional  right......
 (Interruptions).

 MR.  DEPUTY-SPEAKER  :  12  all  the
 conditions  are  satisfied—notice  and  the
 other  things  which  are  laid  down  under
 the  Industrial  Disputes  Act—,  how  will
 you  define  ॥?  In  what  category  does  that
 right  come  ?

 15.00  hrs.

 SHRI  R.  D.  BHANDARE:  It  isa
 very  simple  proposition.  It  is a  condi-
 tional  right.  All  the  conditions  are  to  be
 fulfilled.  It  is  a  hypothetical  question ;
 what  are  the  conditions  (Interruptions).  ह
 the  right  to  strike  isto  be  enjoyed,  that
 right  to  strike  should  not  violate  this  piece
 of  legislation.  Here  is  the  Essential
 Services  Maintenance  Bill  which  we  are
 trying  to  pass  1  am  not  dealing  with
 that  Bill  now  because  it  would  be  going
 into  the  merits  or  demerits  of  it  which  is
 not  permissible  now.  My  point  is  this.
 Suppose  a  conditional  right  is  made  more
 conditional  by  a  piece  of  legislation  im-
 posing  further  conditions,  such  legislation
 cannot  be  set  at  naughtby  the  right  to
 strike.

 That  is  the  point,  Sir.  Coming  to  this
 particular  question  I  made  the  point  here
 because  they  have  raised  it.  Coming  to
 Article  19,  there  isa  long  list  of  rights
 given.  (feterruption).  Sir,  1  take  the  side
 of  the  Constitution  and  not  the  side  of  my
 hon.  friends  there.  I  am  taking  the  side
 of  the  Constitution  and  the  constitutional
 provisions  mentioned  therein.  Now,  1
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 come  to  the  question  whether  any  of  these
 things  mantioned  in  the  Bill  militate
 against  Article  14.  Now,  here  is  a  Bill,
 which  under  clause  2  can  specify  what
 service  should  be  treated  85  essential
 service.  By  an  order  under  clause  3  pro-
 hibiting  the  strike  under  that  essential
 service.  What  is  an  essential  service ?
 If  a  particular  service  is  so  essential  to  the
 life  of  the  community,  that  is,  if  the
 service  is  stopped  the  life  of  the  commu.
 nity  will  be  stopped,  that  is  an  essential
 service.  Take  for  an  illustration  the  case
 of  the  Bombay  Municipal  Corporation
 when  those  people  had  gone  on  strike  and
 certain  points  were  argued  in  the  High
 Court.  They  suid:  ‘‘Well  right  to  strike,
 to  stop  water  is  not  the  right  of  the
 workers  at  all”,  Right  to  stop  the  scavan-
 Ber's  service  is  not  essential  by  a  right,  and
 therefore,  it  is  not  an  essential  right,  und
 therefore  Government  has  evey  right  to  say
 under  clause  3  as  to  which  service  is  to  be
 treated  us  essential  service.  As  soon  as
 the  Government  comes  to  the  conclusion
 that  a  particular  service  is  essential  that
 service,  becomes  a  class.  And,  if  under
 that  service,  within  the  class  itself,
 if  some  workers  are  discriminated  against,
 then,  article  14  steps  in,  because  there
 should  not  discrimination  between  one
 class  and  the  other.  Article  14  speaks  in
 simple  language,  and  it  is  based  on  simpte
 principles.  Likes  should  be  treated  alike.
 All  the  employees  are  not  alike,  because
 there  are  employees  who  come  under  the
 essential  services  and  they  do  not  come
 under  the  other  class  and  therefore  there
 cannot  be  any  discrimination  at  all.  Likes
 should  be  treated  alike.  This  should  always
 be  remembered  as  a  principle ;  and  this
 really  is  the  foundation-stone  of  Articles
 14,  15,  and  16  Therefore,  so  long  us  one
 class  of  employees  who  come  under  the
 essential  service  are  treated  alike  Article  14
 does  not  come  in,  but  if  there  is  discrimi-
 nation  among  them,  then  Article  थे  steps
 in  Distinction  has  to  be  made  between
 class  and  class  and  a  worker  and  worker
 within  the  class  itself.  ह)  discrimination
 is  made,  if  distinction  is  made,  as  between
 individual  and  individual,  then  Article  14
 comes  in.

 Maintenance  Bill

 SHRI  V.  KRISHNAMOORTHI:  A
 worker  employed  in  a  public  sector  under-
 taking  bas  got  the  right  to  go  on  strike,
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 (Shri  ४.  Krishnamoorthi)
 but  a  worker  employed  10  the  railways
 does  not  have  the  same  right.  So,  there  is
 discrimination  and  it  violates  article  14  of
 the  Constitution.

 SHRI  R.  0.  BHANDARE  :
 is  making  a  mistake.  1
 a  class  of  employees.  Within  a  class  there
 could  be  categories.  I  am  not  dealing
 with  the  categories  of  workers  in  a  parti-
 cular  class.  I  am  dealing  with  a  class  of
 workers  who  could  come  under  services
 essential  to  the  community.

 Again,  he
 was  dealing  with

 SHRI  SEZHIYAN  (Kumbakonam)
 Government  can  declare  anything  as  essen-
 tial  at  any  time.

 SHRI  V.  KRISHNAMOORTHI
 Government  can  declare  Shri  Bhandare  as
 non-  essential.

 SHRI  R.  0.  BHANDARE:  The  point
 has  been  made  that  Government  can
 declare  any  person  to  come  under  essential
 services  at  any  time.  |  would  submit  that
 it  is  not  so  simple  as  that.  This  Bill  is
 not  so  simple.  If  this  power  has  to  be
 exercised  by  Government,  than  the  exercise
 of  that  power  is  also  conditional  under
 clause  3.  Moreover,  it  is  not  a  permanent
 measure.  If  an  order  is  made  declaring  a
 particular  service  as  an  essential  service,
 that  is  not  a  permanent  one.  It  can  conti-
 nue  only  for  a  particular  period.

 SHRI  NAMBIAR  :  Five  years.

 SHRI  R.  0.  BHANDARE:  This
 legislation  is  for  five  years.  But  the  order
 declaring a  particular  service  as  essential
 service  is  only  for  six  months.

 SHR!  NAMBIAR  :  That  can  8150  be
 for  five  years  bene

 SHRI]  8.  0.  BHANDARE  :  It  can  be
 in  force  for  not  more  than  six  months.

 SHRI  NAMBIAR  :  :  1  can  be  in  force
 up  to  five  years.

 SHRI  R.  D.  BHANDARE  :  I  would
 like  to  point  out  that  this  measure  does
 not  offend  against  any  article  of  the  Conse
 tituuen  at  all.  (Usterraptiens).  Am  |  not
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 entitled  to  deal  with  the  points  which  have
 been  raised  ?

 SHRI  NAMBIRA  :  We  shall  give  him
 some  more  points  presently  to  answer.

 MR.  DEPUTY-SPEAKER  :  Now,  the
 hon.  Member  should  try  to  conclude.  1
 think  he  has  made  his  point.

 SHRI  R.D.  BHANDARE:  I  have
 made  the  points  very  clear  including  the
 one  relating  to  the  Directive  Principles  ;  if
 you  are  satisfied  that  I  have  made  them
 clear  then  I  shall  sit  down

 MR.  DEPUTY-SPEAKER  :  He  has
 made  them  clear.  That  does  not  mean  that
 T  am  satisfied  with  it.  He  has  made  his
 point  clear  so  far  as  he  is  concerned.

 SHRI  हर.  0.  BHANDARE:  Itis  my
 duty  to  satisfy  you.  Therefore,  1  am  say-
 ing  this.

 MR.  DEPUTY-SPEAKER  :  1  must
 tell  him  very  plainly  that  there  are  very
 distinguished  lawyers  here  who  have
 their  own  views.  This  is  a  piece  of  leg!s-
 Jation  which  has  many  facets  to  it  and
 Many  complicated  things.  If  I  were  to  say
 that  I  am  satisfied  on  a  particular  point.  it
 would  not  be  doing  justice  to  it.

 SHR!  २.  D.  BHANDARE  :
 be  very  clear  to  you.

 I  should

 SHRI  V.  KRISHNAMOORTHI  :  We
 have  a  right  to  call  the  Attorney-General
 to  come  here  so  that  we  can  have  our
 doubts  cleared.

 SHRI  SHRI  CHAND  GOYAL
 (Chandigarh):  I  shall  confine  my  argu-
 ments  to  the  constitutional  validity  and  the
 legal  validity  of  this  piece  of  legislation.
 I  build  up  my  case  under  article  13  (2)
 which  says  that  a  law  to  the  extent  to
 which  it  abridges  or  abrogates  the  funda-
 mental  rights  will  be  declared  illegal  by  all
 courts  in  10018.  My  hon,  friend  Shri  R.  D.
 Bhandare  had  tried  to  take  thi  out  of  the
 ptrview  of  article  “Me  But  1  fee!  that  this
 clause  is  fully  covered  by  article  14  which
 says  that  the  State  sball  not  deny  to  any
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 person  equality  before  law  or  equal  protec-
 tion  of  law  withio  the  territory  of  India.

 My  hon.  friend  tried  to  make  a  dis-
 tiction  between  essential  services  and  non-
 essential  services.  1  would  like  to  draw
 his  attention  to  clause  2  (1)  (a)  (viii)  which
 reads  thus  :

 “any  service  in  connection  with  the
 affairs  of  the  Union,  not  being  a  service
 specified  in  any  of  the  foregoing  sub-
 clauses  ;  oe

 And  the  foregoing  clauses  relate  to
 posts  and  telegraphs,  telephne  service  or
 transport  service  or  aerodromes  and  air-
 ports  or  mint,  or  defencc  estaNishments
 etc.  I  could  understand  if  the  Bill  had
 stopped  at  item  (vii)  and  had  not  exceeded
 that  and  had  not  incorporated  items  (viii)
 and  (ix).  You  will  observe  that  item  (viii)
 aboslutely  removes  the  distinction  which
 is  sought  to  be  maintained  in  the  first  six
 items,  because  those  relate  to  only  certain
 departments  which  have  been  clearly  speci-
 fied  as  relating  to  essential  services.

 So  far  as  2  (1)  (a)  (viil)  is  concerned,  it
 is  a  blanket  provision  covering  all  services
 of  the  Union  Government.  Now  the  dis-
 tinction  which  was  sought  to  be  created  in
 the  first  six  sub-clause  has  been  obliterated
 in  this  sub-clause,  and  now  we  are  not
 left  with  any  distinction  between  essential
 and  non-essential  services.  All  have  been
 covered  within  the  purview  of  (viil).

 MR.  DEPUTY-SPEAKER  :  This  is  a
 sort  of  blanket  provision.

 SHRI  SHRI  CHAND  GOYAL:  All
 services  of  the  Union  have  been  covered
 in  it.

 Then  (ii)  is  equally  wide  and  danger-
 ous  ;

 “Any  other  service  connected  with
 matters  with  respect  to  which  Parlia-
 ment  has  power  to  make  laws  and
 which  the  Central  Government  being  of
 opinion  that  strikes  therein  would
 prejudicially  affect  the  maintenance  of
 any  public  utility  service,  the  public
 safety  or  the  mainteaasuce  of  supplies
 and  services  necessary  for  the  life  of
 the  community  or  would  result  10  the
 infliction  of  grave  hardship  on  the  com-
 munity,  may,  by  notification  10  the
 official  gazetig...”
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 SHRI  Ss.  न.  BANERJEE:
 under  the  sky.

 SHRI  SHRI  CHAND  GOYAL:  The
 only  criteria  prescribed  and  which  serves  as
 a  rider  on  this  are  two:  first,  that  Parlia-
 ment  must  have  the  competence  to  frame  a
 legislation.  That  means  all  matters  which
 are  covered  either  by  List  I  or  List  1  of
 the  Seventh  Schedule  have  been  brought  10
 under  this  piece  of  legislation.

 What  has  been  done  ?  Discretion  has
 been  left  to  the  Government  without  pres.
 cribing  any  guiding  principle,  without  pres-
 cribing  any  channel,  without  denoting  any
 definition.  The  entire  discretion  is  being
 lift  to  the  Central  Government  to  declare
 any  service  as  i  service  covered  by  the
 provisions  of  this  Bill.  I  would  appeal  to
 your  legal  acumen  to  see  that  (viii)  and  (ix)
 wholly  remove  the  distinction  between
 essential  and  non-essential  services  and
 cover  all  services.

 The  second  distinction  would  be  the
 one  that  Shri  Bhandure  avoided  dealing
 with.  A  distinction  is  being  made  between
 an  employee  and  another  employee.  What
 about  an  employee  serving  any  State
 Government  to  What  about  an  employee
 serving  any  corporation,  employees  serving in  other  departments  which  are  not  govern-
 Ment-owned  departments  ?  He  says
 that  no  distinction  is  being  made
 between  cilizen  and  citizen.  But  J
 would  build  up  my  case  that  even
 from  another  aspect,  distinction  is  being Created,  that  government  employees  are
 being  put  at  a  disadvantage  and  a  restric-
 tion,  which  by  no  means  can  be  called  a
 reasonable  restriction,  is  being  provided  by this  legislation.  To  that  extent,  it  will  be
 unable  to  stand  scrutiny  in  law  courts  and
 is  likely  to  be  declared  illegal  and  ultra
 vires  the  Constituion,  because  a  distinction
 1  sought  to  be  created  which  the  law  does
 not  warrant  and  which  is  against  the  funda-
 mental  rights  vouchsafed  to  us,  and  will
 be  struck  down  under  art.  13  (2)  हुंह  abridg-
 ing  or  abrogating  those  rights.

 Then  I  would  like  to  say  a  few  words
 because  those  preceding  me  have  dealt
 with  this  elaborately—with  regard  to  19  (1)
 (b)  and  (c),  to  assemble  peaceably  and
 without  arms  and  to  form  associations  or
 unions.  There  are  number  of  cases
 which  must  have  come  to  your  knowledge as  a  practisiog  lawyer  which  show  that  the
 right to  strike  is  a  genuine  trade  ugion
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 {Shri  Shri  Chand  Goyal]
 activity.  Under  the  objects  and  reasons  in
 para  2,  the  Bill  clearly  authorises  the  Cen-
 tral  Government  to  prohibit  strikes  in
 essential  services.  Government  are  not
 concealing  their  objective  of  prohibiting
 these  strikes.  Now  the  question  is  :  if  we
 consider  strikes  as  a  legal  and  genuine  and
 well-recognised  trade  union  activity,  then
 it  is  taking  away  that  right  granted  to  us
 by  article  19  (७)  and  (c)  to  form  associa:
 tions,  because  it  is  the  right  of  the  Govern-
 ment  employees  to  form  the'r  own  unions
 and  to  take  important  decions  and  even  the
 right  of  strike  or  the  right  of  demonstration
 has  been  recognised  to  be  a  genuine  and
 legitimate  trade  unions  activity.  So,  from
 that  aspect  also  I  feel  that  this  will  be  hit.

 Mr.  Madhu  Limaye  only  touched  the
 point  with  regeard  to  delegated  legislation,
 but  that  is  a  very  important  point.  This
 piece  of  ४४300  certainly  suffers
 from  excessive  délegation,  because
 unguided  20  uncanalised  power  is
 being  invested  in  the  State  Govern-
 ments  to  determine’  which  ©  service
 wilt  be  an  essential  service.  which  will  be
 a  non-essential  service  and  which  services
 Government  will  have  the  right  to  prohibit
 strikes.  My  humble  submission  is  this  that
 by  this  Parliament  is  abdicating  its  autho-
 rity,  its  legislative  functions  and  arming
 the  executive  with  powers  to  make  laws
 because  the  crucial  point  is  whether  service
 is  covered  by  the  definition  of  ‘“‘essential
 service’.  By  entrusting  the  power  to  the
 executive  Government  to  declare  a  partlcu-
 lar  service  to  be  an  essential  service,
 Parliament  is  giving  the  right  of  framing
 legislation  10  the  executive  Government.
 This  is  nota  ordina:y  matter.  This
 is  taking  away  the  liberty  of  the
 employees,  this  is  placing  a  very
 serious  curb  on  their  trade  union  activities
 and  to  that  extent  this  piece  of  legislation
 suffers  from  excessive  delegation,  and  1
 submit  it  would  not  be  safe  to  do  this.

 This  piece  of  legislation  is  being  passed
 for  a  period  of  five  years.  Even  a  state
 of  emergency  hardly  lasts  for  a  year  or
 two  Where  has  the  Government  built  up
 acase  for  having  such  powers  in  its
 armoury  ?  Is  not  the  law  that  is  prevalent
 sufficient  to  deal  with  any  contingent
 situation  ?  It  is  said  that  this  law  is  for
 preventing  attempts  as  were  made  on  the
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 occasion  of  the  strike  on  19th  September.
 There  is  no  guarantee  that  even  this
 Government  will  remaia  in  power  for  five
 years,  and  they  are  going  to  pass  this
 legislation  for  posterity.  |  can  understand
 if  they  wanted  to  deal  with  a  particular
 contingency  which  had  arisea.  Pur  that
 they  hid  passed  an  ordinance.  But  now
 to  give  them  this  power  for  five  years  to
 curb  any  trade  union  activity  is  a  very
 serious  mitter  and  1  agree  with  my  hon.
 friend  Mr.  Krishnamoorthi  that  on  this
 crucial  and  importaat  legal  matter  we  must
 seek,  the  opinion,  advice  and  guidance
 of  the  Attorney  General  so  that  the  court

 Parliament  before  fram-
 ing  such  a  piece  of  legislation  did  not  look
 into  its  validity.

 They  do  not  look  to  the  constitutional
 provision.  1  also  will  bring  us  dishonour  if
 it  is  struck  down  by  the  courts  of  India.
 Therefore  it  will  be  adviseable  to  summon
 the  Attorney-General.

 MR.  DEPUTY  SPEAKER  id  would
 now  request  the  hon.  Memoers  to  confine
 their  remarks  to  5  minutes.  What  is  hap-
 pening  is  that  all  the  points  that  have  been
 raised  are  repeated.  It  is  enough  if  they
 are  just  mentioned.  We  have  taken  already
 one  hour  and  20  minutes.

 aft  mae  विहारी  वाजपेयी  :  उपाध्यक्ष
 महोदय,  इस  पर  खुली  चचा  की  इजाजत
 दीजिये।  यह  विधेयक  इस  तरह से  पास  नहीं
 होने  दिया  जायेगा  ।  क्या  आप  बोलने  भी  नहीं
 देंगे  ?  वह  हमारा  गला  दबा  रहे  हैं  और  आप
 हम  को  बोलने भी  नहीं  देंगे?

 MR.  DEPUTY  SPEAKER  :  |  will  per-
 mit  but  there  must  be  some  time  limit.  1
 will  call  you  a  little  later.

 भी  एस  ०एम० जोशी  (पूना) :  यह  बहुत
 महत्वपूर्ण बात  है।  वह  हमारी  जान  ले  रहे  हैं
 और  भाप  टाइम  की  बात  कर  रहे  हैं?

 MR.  DEPUTY  SPBAKER
 must  be  some  time  limit.

 बी  ||  लिमये:  मगर  गद्दों  की  पुनरावृति
 हो  तो  भाप  रोकने  1  नये  पहलू  भा  रहे  हैं।

 There
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 SHRI  NAMBIAR  :  Whoever  has  given
 his  name,  be  should  be  allowed  first.
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 MR.  DEPUTY-SPEAKER  :  With  your
 concurrence  1  will  fix  a  time  limit.  (/ater-
 ruptions)  What  happens  is  that  more  or
 less  s®8me  points  are  further  stressed.  I
 know  the  importance  of  it,  but  it  need
 not  be  elucidated  further.

 SHRI  5.  M.  BANERJEE  :  The  Minis-
 ter  who  pilots  the  Bill  should  be  here.
 The  Home  Minister  has  gone  home  and
 this  Bill  is  being  discussed.  *(/nterruptions)

 SHRI  ३.  0.  BHANDARE :  The  Law
 Minister  is  here.  They  should  be  satisfied.

 at  met  फरनेन्डीज :  गृह  मंत्री  हाजिर
 नहीं  हैं जो कि  बिल  को  पाइलट  करने  वाले

 हैं।  कौन  इस  बिल  को  पाइलट  कर  रहा  है?
 MR.  DEPUTY-SPEAKER  :  I  have

 told  them.  The  Home  Mlanister  will  be
 Present.

 att  जख  फरनेर्डीज : बहस को स्थगित बहस  को  स्थगित
 कीजिये । 1

 SHRI  V.  KRISHNAMOORTHY  3  The
 Home  Minister  should  authorise  him  or
 he  should  seek  the  permission  of  the
 Speaker.

 MR.  DEPUTY  SPEAKER  :  I  agree.
 The  bone  of  contention  is  constitutional
 compatibility  and  legal  compatibility.  The
 Law  Minister  is  here  for  the  time  being.
 The  Home  Minister  will  come.

 SHRI  S.  M.  BANERJEE  :  There  are
 three  Mioisters—Mr.  Ramaswamy,  Mr.
 Vidya  Charan  Shukla  and  Mr’  Y.  B.
 Chavan.  All  the  three  Ministers  are  not
 here.  I  do  not  know  where  they  are.
 They  are  not  required  to  remain  at  home.
 They  should  be  here.

 SHRI  VIKRAM  CHAND  MAHAJAN
 (Chamba)  :  There  are  3  or  4  constitutional
 questions.  One  is  regarding  Article  19.
 That  going  the  right  to  form  an  associa-
 tion.  The  right  is  limited.  If  you  read
 article  19  (4),  you  will  see  that  in  public
 interest  there  can  be  imposed  reasonable
 restrictions.
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 ing  the  mini  constitution.
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 SHRI  VIKRAM  CHAND  MAHAJAN:
 The  question  is  what  is  public  order.  ३
 you  stop  the  drinking  water  supply  to  a
 particular  town  in  the  month  of  June  at
 3  O'clock,  it  is  causing  a  lot  of  IncOnveni-
 ence  to  the  public.  If  in  such  an  essential
 service  the  strike  is  prohibited,  is  it  not
 in  the  interest  of  public?  Take  the  case
 of  the  railways.  If  the  train  is  abandoned
 between  two  railway  stations,  is  not  the
 public  inconvenienced.  If  you  prohibit
 strike,  my  submission  is,  in  such  services
 which  affect  the  public  that  will  be  cove-
 red  by  Art.  19.

 MR.  DEPUTY  SPEAKER  Your
 point  is  followed.  In  the  Bill  what  is  an
 essential  service  is  not  mentioned.  If
 enumeration  is  there  I  can  understand.

 SHRI  VIKRAM  CHAND  MAHAJAN:
 What are  the  essential  services  under  the
 Bill.  Essential  Services  is  a  term  in
 common  use.

 If  a  particular  service  which  has  been
 declared  by  the  Government  as  an  essential
 service,  but  in  fact.  under  the  common
 usage,  does  not  fall  within  the  term
 “essential  service’,  then  the  courts  will
 automatically  strike  it  down,  But  what
 I  submit  18  that  the  policy  is  laid  down  io
 the  Bill,  and  the  policy  is  that  this  measure
 will  apply  to  essential  services.  If  a
 particular  service  is  not  an  _  essential
 service,  then  it  will  not  come  witbin  the
 purview  of  this  Bill  and  that  particular
 service  will  be  out  of  it;  the  law  10  that
 case  will  become  and  void.  1
 therefore  submit  that  the  policy  is  laid
 down.

 Another  argument  is  that  clauses  8
 and  9  are  a  blanket  provision.  They  are
 not  blanket  provisions.  and  they  are
 governed  by  the  earlier  provisions,  the
 earlier  provisions  being  that  essential
 services  are  those  which  are  enumerated
 in  the  Bill.  If  under  clauses  8  and  9,  any
 service  is  not  an  essential  service,  you  can
 strike  it  down,  but  you  cannot  strike  down
 the  power  to  declare  a  service  as  an
 essential  service.

 The  next  point  is  that  article  14  is
 hit;  the  argument  is  raised  by  quoting
 article  14;  that  you  are  excluding a  class
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 of  employees  and  not  excluding  certain
 other  classes  of  employees.  1  submit  that
 what  article  14  envisages  in  this:  if  the
 Government  says  that  water  supply
 service  In  Delhi,  for  example,  is  covered
 by  essential  service,  it  is  a  class  by  itself;
 but  if  it  says  that  only  a  particular  area,
 say,  Karolbagh,  is  included  in  the  essential
 service  and  not  other  areas,  then  it  will
 be  discriminatory  infer  se  the  other  areas,
 and  that  article  will  be  hit.  Therefore,
 the  class  of  service  is  covered  by  article
 14.

 Finally,  one  of  the  points  touched  by
 Shri  Madhu  Limaye  is  that  he  can  raise
 the  point  and  move  an  amendment  at
 the  introduction  stag.

 MR.  DBEPUTY-SPEAKER  :  I  have  to
 decide  that  point.  That  15  a  procedura)
 point.  You  need  not  deal  with  ft.

 SHRI  VIKRAM  CHAND  MAHAJAN:
 The  point  is,  wherever  the  legislature  has
 wanted  to  give  a  particular  power  of
 amendment,  it  has  given  At,  but  wherever
 ॥  does  not  want,  it  has  not.  Therefore,
 I  submit  that  the  points  raised  have  no
 validity.

 SHRI  NAMBIAR  (Tiruchirappalli) ;
 Ido  hot  want  to  repeat  any  point.  My
 point  is  that  apart  from  the  article  quoted
 by  my  hon.  friends  on  this  side,  article

 20  (1)  and  articles  i,  39  (e)  and  42  are
 being  violated  by  pursuing  this  piece  of
 legislation.  Article  14  has  been  well
 explained,  but  1  would  deal  with  only  one
 other  aspect  of  the  question.  Article  14
 says  :

 “The  State  shall  not  deny  to  any
 person  equality  before  the  law  or  the
 equal  protection  of  the  laws  within
 the  territory  of  India.”

 Here,  it  is  stated  that  certain  sections
 of  employees,  called  the  Central  Govern-
 ment  employees—they  are  classified  like
 this—should  not  go  on  strike,  and  it  will
 be  declared  illegal.  That  means  a  discri-
 mination  and  equality  is  denied.

 Further,  you  will  kindly  see  the  defial-
 tion  of  astrike.  On  page  2  of  the  Bill,
 “strike”  has  been  defined  as  “refusal  to
 work  overtime  where  such  work  {s  neces-
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 sary  for  the  maintenance  of  any  essential
 service;  and  any  other  conduct  which  is
 likely  to  result  in,  or  results  in,  cessation
 or  substantial  retardation  of  work  in  any
 essential  service.”  This  is  not  only  a
 stoppage  of  work  by  a  strike.  This  is
 about  the  conduct  of  the  employees  which
 will  result  in  substantial  retardation  of
 work.  Supposte  an  employee  produces  a
 thousand  bolts  and  nuts a  day  as  pres-
 cribed,  and  he  could  not  produce  the  same
 quantity  but  produces  only  800  on  a
 particular  day,—because  of  some  defects
 in  the  machine  and  so  the  production  is
 reduced  to  800—-this  clause  is  violated
 since  it  js  retardation  of  work.  Therefore,
 equality  before  the  law  is  not  only  denied
 but  it  is  taken  to  such  a  dirty  extent  that
 it  goes  down  the  ditch;  the  definition  is
 such  that  anybody  can  define  it  in  any
 manner  he  likes.  Therefore,  it  has  become
 absurd  and  nonsensical,  and  hence  it  is
 all  the  more  emphatically  violating  article
 14.

 SHRI  PILOO  MODY  (Godhra)  :  Nuts
 and  bolts  are  certainly  missing.

 SHRI  NAMBIAR  ;  Then,  Jet  me  come
 to  article  20  (ly.

 “No  person  shall  be  convicted  of
 any  offence  except  for  violation  of  a
 law  in  force  at  the  time  of  the  commis-
 sion  of  the  act  charged  as  an  offence
 nor  be  subjected  to  a  penalty  greater
 than  that  which  might  have  been  in-
 flicted  under  the  law  in  force  at  the
 time  of  the  commission  of  the  offence.”
 Section  9(2)  of  the  Bill  says  :

 “Notwithstanding  any  such  repeal,
 anything  done  or  any  action  taken
 under  the  said  Ordinance  shall  be
 deemed  to  have  been  done  or  taken
 under  this  Act,  as  if  this  Act  had  come
 into  force  on  the  13th  day  of  Septem-
 ber,  1968."
 This  is  retrospective  legislation  with

 regard  to  penal  action.  The  so-called
 offence  was  committed  before  the  Act
 comes  into  force.  There  was  no  law  in
 force  on  the  13th  September.  Penal  pro- visions  cannot  be  made  with  retrospective
 effect.  You  can  punish  a  person  for  com-
 mitttag  an  offence  after  the  Act  comes  inta
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 force,  not  retrospectively.  If  the  ordinance
 is  valid  today,  you  can  convict  him  under
 that,  even  though  in  my  view,  the  ordi-
 Nance  is  illegal.  But  that  point  I  will  raise
 in  the  court.  You  are  prosecuting  5000
 People  in  the  court  and  they  will  give  the
 answer  there.  This  retrospective  effect  to
 the  penal  provision  violates  article  20(1).

 Article  21  says  :
 “No  person  shall  be  deprived  of  his

 life  or  personal  liberty  except  accord-
 ing  to  procedure  established  by  law.”
 What  is  the  procedure  established  by

 law?  The  passing  of  this  Bill  is  proce-
 dure  established  by  law.  But  the  Bill  con-
 tradicts  various  provisions  of  the  Constitu-
 tion.  Therefore,  it  violates  article  21
 also.

 Article  39  (e)  says  :
 “The  States  shall,  in  particular,  direct

 its  policy  towards  securing
 (८)  that  the  health  and  strength  of

 workers,  men  and  women,  and  the  ten-
 der  age  of  children  are  not  abused  and
 that  citizens  are  not  forced  by  econo-
 mic  necessity  to  enter  avovcations  un-
 suited  to  their  age  or  strength.”’
 Here  comes  the  question  of  overtime.

 The  Bill  says  that  refusal  to  work  overtime
 where  such  work  is  necessary  for  maintain-
 ing  essential  service,  is  an  offence.  This
 clause  violates  article  39(e)..  Even  the
 the  Wanchov  Committee  has  said  that
 railway  people  are  made  to  work  20  hours
 a  day  and  they  cannot  be  asked  tu  work
 more  than  12  hours  a  day.  Under  this
 Bill,  if  they  refuse  to  work  for  20  hours,  it
 will  be  an  offence.

 Article  42  says  :
 “The  State  shall  make  provision  for

 securing  just  and  humane  conditions  of
 work  and  for  maternity  relief.”
 All  humane  conditions  are  being  denied

 to  the  workers.  Under  all  these  sections,
 this  is  against  the  law  of  the  land.  We
 should  not  wait  for  the  court  to  decide.

 But,  we  ourselves,  this  Legislature  it-
 self,  should  throw  it  out  and  the  Govern-
 ment  should  aot  |  this  With
 regard  1०  punishment,  victimisation  of
 20,000  workers,  etc.,  ]  am  not  bringing  them
 now  and  I  reserve  that  for  the  next  occa-
 sian.

 1  am  very  much  opposed  to  all  that  is
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 being  done  in  the  name  of  this  legislation.
 (ends)

 oh  रणधीर  सिह  (रोहतक):  शिपुटी
 स्पीकर  महोदय,  मुझे  हैरत  होती है  इस  बात

 पर  कि  बेकार  बातों  में इस  हाउस  का  अहुत
 वक्त  ज़ाया  किया  जाता  है।

 SHRI  5.  M.  BANERJEE:  I  rise  ona
 point  of  order.  |  take  very  strong  excep-
 tion  to  this.

 MR.  DEPUTY-SPEAKER  :  11  con-
 sider  that  certain  points  are  irrelevant, I
 will  stop  him.  Mr.  Raodhir  Singh,  you
 speak  in  English.

 ot  रराधीर  सिह  मैं  जब  अंग्रेजी  में

 बोलता  हूँ,  तो  ये  मुझे  बोलने  नहीं  देते  हैं  और

 जब  दद्  समझता  हूँ  तो  समझते  नहीं  हैं।

 जिस  मो  बनीं:  उपाध्यक्ष  महोदय
 मुझे  अपने  दोस्त  से  कोई  ज़ाती  गड़ा  नहीं  है
 लेकिन  दे  उन  की  इस  बात  पर  एतराज है  कि
 बेकार बातों  में  हाउस  का  वक्त  जाया  किया

 जाता  है।  जो  भी  सदस्य  इस  वक्त  बले हैं,  वे
 आप  ककी  इजाज़त  से  बोले  हैं।  अगर  उन्होंने
 कोई  बेकार  बात  कही  होती,  तो  आप  उन्हें  रोक
 सकते  थे  1  इस  लिए  उन्हें  यट  कहने  का  हक
 नहीं  है  कि  यहाँ  पर  बेकार  आतें  कही  जाती
 हैं।

 भी  राठौर  सिह:  आप  ने  रूलिंग  दे  दिया
 है  किइरेंलिबेंट बात  नहीं  कहनी  चाहिए।

 आरा  5.  M.  BANERJEE:  ॥  is  a  re-
 flection  ००  the  Chair,  Sir.  When  you  pvint out  that  certain  irrelevant  points  have  been
 made  by  anyone  of  us  on  this  side  of  the
 House  and  you  ask  us  to  sit  down,  we  sit
 down  and  the  discussion  is  discontinued.
 The  behaviour  of  Sbri  Randhir  Singh  is
 the  high  water-mark  of  blunder,

 भी  रणधीर  सिह:  अगर  आनरेबल  मेम्बर
 तक  आत  कह  सकते  हैं,  तो  मैं  सौ  बानों  में  उस
 का  जवाब  दे  सकता  हैं।  (व्यवधान) चार  लाल

 कंडी  वालों को  मे  कर  यह  एक  किसान  को
 डराते  हैं।  (व्यवधान)
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 शी  Ao  Wo  बनों :  यह  हमेशा  हारते
 रहे  है।

 मी  रणधीर  सिंह:  हम  करोडों  के  नुमाइंदे
 हैं।  यह  चन्द  मुट्ठी  भर  आदमियों  के  नुमायंदा
 हैं।  यह  हमेशा हाउस  को  तंग  करते  रहते  हैं।

 मैं समझता हैं  कि  यह  कहना  इस  हाउस
 की  तौहीन  है  कि  हमें  इस  बिल  पर  बहस  करने
 और  इस  को  पास  करने  का  प्रिया  नहीं  है।
 असल  में  कूल  पायंट  ही  यही  है  कि  क्या  हम
 में  इस  बिल  पर  बहस  करने  और  इस  को  पास

 करने  की  कम्पीटेंस है  या  नहीं इन  लोगों ने
 कहीं  की  ईट  और  कहीं  का  रोडा  ले  कर  पता
 नहीं  कैसी  बहस  कर  दी  है।  जो  लोग  कहते  हैं
 कि  हेम  इस  बिल  पर  बहस  नहीं  कर  सकते  हैं,
 उनका  वही  हाल  है,  जो  हर  एक  मुकदमे  में
 कमज़ोर  वकील  का  होता  है,  जो  कहता है  कि
 चिकोट  हेज  नो  जरिसडिक्शाम  और  फिर

 प्रिलिमिनरी  इस् यू  में  ही  हार  जाता  है।  ये  भी
 कमज़ोर वकील  हैं  और  ये  अभी  हारने  वाले
 हैं।

 मैं  भाप  की  माफंत श्री  बनर्जी से  पूछना
 चाहता हूँ  कि  अगर  हम  इस  बिल  पर  बहस
 करने  और  इस  को  पास  करने  के  काम्पीटेंट  नहीं
 हैं, तो  कौन  है।  मगर  ला  मेकिंग  के  लिए
 हिन्दुस्तान के  पचास  करोड़  लोगों  के  नुमाइंदे
 काम्पीटेंट  नहीं  हैं,  तो  फिर  और  कौन  काम्पीटेंट
 हैं?  क्या  हमारे  अपर  कोई  कौर  सुपर-मालिया-
 मेंट  है

 ?  (व्यवधान)

 MR.  DEPUTY-SPEAKER:  That  is
 fot  the  question.  The  question  is  whether
 within  the  framework  of  the  Constitution,
 this  House  or  this  Legislature  can  pass  this
 law.

 भी  रणबीर  सिह:  जहां  तक  लेजिस्लेदान

 का  सवाल  है,  यह  पार्लियामेंट सुप्रीम  है।  जैसे
 सुप्रीम  कोट  जुडिशियरी में  सुप्रीम  है,  हम  सिर

 भाइयों  को  सिर  भुकाना  चाहिए,  हम  ले जिस् ले-
 दान  में  सुप्रीम  हैं।  एक  तो  मेरा  प्वाइट  यह  है।

 दूसरा  प्वाइंट  यह  है  कि  जो  बार-बार,
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 स्ट्राइक है,  स्ट्राइक  है,  यह  हम  सुनते हैं,  यह
 सुनते-सुनते  हमारे  कान  बहरे  हो  गए।  क्या
 मुसीबत है?  आर्टिकल  31  को  पढ़िए-राइट
 आफ  प्रापर्टी t  आर्टिकल  31  चेप्टर  रे,  फंडा-

 मेंटल  राइट्स  आफ  दि  कांस्टीट्यूशनल।  जब

 राइट  आफ  प्रापर्टी  जो  फंडामेंटल  राइट  है  उस

 पर  रिस्ट्रक्शन हो  सकता  है  तो  राइट  आफ

 स्ट्राइक जो  फंडामेंटल राइट  नहीं  है,  उस  पर

 रिस्ट्रक्शन क्यों  नहीं  हो  सकता?  यह  नोट

 फरमाएं  मधु  लिमये  साहब  |  राइट  आफ  प्रापर्टी
 फंडामेंटल राइट  है  लेकिन  पार्लियामेंट  उस  को

 कब  कर  सकती  है,  ला  बना  सकती  है  उस  के
 लिए  और  एक  नहीं  सैकड़ों  बना  सकती  हैं।
 उस  के  अमेंडमेंट एक  नहीं,  दो  नहीं,  कई  बार

 हो  चुके  हैं।  पालियामेंट  अमेंड  कर  जकी  होते  जो
 फंडामेंटल राइट  नहीं  है  उस  के  सिलसिले  में
 लेज़िस्लेशन नहीं  ला  सकते  यह  कसी  मजाक  की

 बात  करते  हैं,  समय  में  नहीं  आता। एक  मेरा

 यह  प्वाइंट है  ।
 दूसरी  बात  जो  मेरे  भाइयों  ने  कही,  मुझे

 अफसोस  भी  होता  है  इन  की  अकल  पर,  सारे
 आदिकाल  २१.२०  और  ३४  सब को  मिसकोट

 किया  1  वह  कोई  सप्लाई  नही  करता।  एक  दफ़ा
 आप  उस  को  फिर  पढ़  कर  रखें,  आर्टिकल  ३४

 या  रिया  २०  कैसे  यहां  कोट  होता  है?
 आर्टिकल 23  मधु  लिमये  ने  कोट  किया।

 लेकिन  थोडा  सा  अकल  में  आने  की  बात  थी।

 उन्होंन े23  (1)  पढ़ा, 23  (2)  नहीं  पढ़ा
 ।

 आ  मधु  लिमये:  मैं  ने  पढ़ा  है!

 शी  रणधीर  सिह: कहां  पढ़ी  है  ?  उस  में

 सारा  मामला  साफ  हो  जाता  है।आटिकिल 19
 के  क्लास  2,3,4,5,6  इन  में  जाने  की...
 (व्यवधान) ...यह  तो  कर्ब  हैं।  मगर  यह  लोग

 कल  को  भाग  लगाना  शुरू  करेंगे  नई  दिल्ली  को

 या  किसी  ट्रेन  को  फुकना  शुरू  करेंगे  भौर  कहेंगे
 कि  यह  हमारा  राइट  है,  कल  फ़ांस  की  तरह

 से

 कूप  करना  चाहेंगे,  तख्ता  उलटना  चाहेंगे  तो

 क्या  हम  देखते  रहेंगे?  यह  हम  नहीं  होने  देंगे?
 इन्टेब्रिटी  आफ  दि  स्टेट,  साव रेन् टी  आफ  दि  स्टेट
 के  नाम  पर  हम  इस  को  रे स्ट्रिक्ट  करेगे t  सारी
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 बात  पिन  प्वाइंट  होती  है  पब्लिक  भास्कर पर  1
 ट्रेन  का  फुकना,  कांस्टीट्यूशनल का  जलाना,  अंडे
 को  जलाना,  गवर्नमेंट  का  तख्ता  उलटने  की

 कोशिश  करना,  यह  सब  पब्लिक  सर  है।
 अगर  यह  लोग  यह  चीज  करना  चाहते  हैं  तो
 हम  नहीं  होने  देंगे। होम  मिनिस्टर  उस  बात

 को  होने  नहीं  देंगे।  यह  आर्टिकल  23  (2) पढ़
 लीजिए i  उस  को  पढ़ने  के  वाद  दिमाग साफ  हो
 जायगा।

 “Nothing  in  this  article  shall  prevent
 the  State” —
 the  State  of  Shri  Chavan,

 Government —
 “from  imposing  compulsory  service

 for  public  purposes  °

 यही  आटिकिल  23  (2)  सेंट्रल  गवर्नमेंट

 को  एलान  करता  है  पब्लिक  मर पका  के  लिए  इस
 प्रकार  का  कानून  बनाने  के  लिए  laa
 (व्यवधान)  ...और  क्या  पब्लिक  इन्टरेस्ट  है?

 यही  पब्लिक  परीक्षा  है,  पब्लिक  इन्टरेस्ट  है।
 यह  लोग कल  जा  कर  देश  को  आग  लगाना

 चाहें  तो  हम  लगाने  देंगे?  तो  एक  बात  तो

 चुके  यह  कहनी  थी  आर्टिकल  23  (2)  की।
 दूसरी  आत  जो  मैं  भाप  की  नोटिस  में  लाना

 चाहता  हैं  वह  है  आदिकाल 19  (2)  द्  (8) 1
 यह  लोग  मिस  कोट  कर  रहे  हैं  ला  को  1  यह
 थोडा  सा  दिमाग  पर  जोर  डालें  तो  समय  में
 आ  जायगा  |  anfefine 19 (1) (2) 19  (1)  (2)  (3) हम
 भी  समझते  हैं  -  लेकिन  जहां  राइट  आफ  एक्स-
 प्रेशर  है,  राइट साफ  एसोसिएशन  है,  राइट

 आफ  मू बे बल  प्रापर्टी  का  सवाल  है,  राष्ट  g
 रिकार्ड  इन  एनी  पार्ट  साफ  इंडिया  का  सवाल
 है,  वह  तो  सभी  मानते  हैं।  लेकिन  इन  पर  भी

 हम
 (3),  (4),  (6)  भर

 6)...

 SHRI  च  KRISHANAMOORTHY  ;
 Only  reasonable  restrictions,  not  unreason-
 able  restrictions.

 the  Central
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 जाओगे  ।  यह  जो  इतने  सारे  रेस्ट्रेक्शंस  हैं  इन
 में  से  किधर  से  निकालोग े?

 This  Constitution  is  ull  brakes.

 कहां  भागोगे  जाकर?  एक  पार्टिकल  नहीं,
 पचासों  आदिकाल  मैं  गिन  कर  अभी  आप  को

 दे  दूगा कि  इस  के  ऊपर  ला  मेकिंग  पावर
 पालियामेंट को  है  1  तो  हर  रोज  की  यह  बहस
 और इस  में  इतना  समय  ज़ाया  होना,  यह
 आप  की  भी  तौहीन  है,  यह  मेरे  इन  भाइयों  की

 भी  तौहीन  है,  इस  में  देश  का  वक्त  ज़ाया  होता

 है।  यह  डेढ़  घन्टे  वक्त  बच  सकता  था।  बड़े
 अच्छे-अच्छे भाषण  होते,  चव्हाण  साहब  भी

 सुनते,  कुछ  उस  में  एकमोडेशन हो  जाता,  कुछ
 अमेंडमेंट्स  मंजर  हो  जाते,  गरीबों का  भी
 फायदा  होता,  मजदूरों  का  भी  फायदा  होता
 और  हाउस का  भी  फायदा  होता,  देश  का

 फायदा  होता  |

 15.45  hrs.

 (Shri  Vasadevan  Nair  in  she  Chair)

 SHRI  5.  KUNDU  (Balasore):  Mr.
 Chairman,  Sir,  |  oppose  the  introduction
 of  this  Bill.  For  some  time  the  past,  we
 have  been  seeing  various  Bills,  such  as,  the
 Industrial  Security  Bill,  the  Railway  (Amen-
 dment)  Bill  and  also  the  Banking  Law
 (Amendment)  Bill,  are  coming  before  the
 House  which  directly  restrict  the  rights  of
 workers.  This  goes  to  show  that  the
 Government  is  going  to  take  the  posture
 of  a  dictator  and  is,  gradually,  turning  to
 be  a  totalitarian  ‘State.

 Somebody  said  that  this  House  has  no
 power  to  decide  about  the  legislative  com-
 petence  of  the  Bill  It  is  too  late  in  the
 day  to  raise  such  questions.  Can  anybody
 bring  forward  a  Bill  saying  that  the  Prime
 Minister  of  India  should  not  be  a  lady  and
 that  only  a  male  should  be  the  Prime
 Minister  of  India  and  get  it  passed  here  ?
 Certainly  not.  Where  it  is  Prima  facie  un-
 constitutional,  its  competence  has  to  be
 decided  hers.  Once  it  is  found  that  it
 violates  the  Constitution,  it  is  Prima  fusle
 unconstitutional,  it  has  to  be  thrown  out.

 Most  of  the  points  have  been  raised
 here.  1  would  not  repeat  them.  I  would
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 just  point  out  one  or  two  points.  ॥  this
 Bill  an  attempt  has  been  made  to  usurp  the
 rights  workers.  They  have  said  that
 only  the  law-making  powers  of  the  Central
 Government  are  transgressed.  1  feel—I
 have  genuine  fear—that  it  also  transgresses
 List  11,  State  List,  which  is  the  law-making
 power  of  the  States.  For  instance,  in
 cluuse  2,  where  it  defines  “essential  service.”
 it  says  :

 “(il)  any  railway  service  or  any
 other  transport  service  for  the  carriage
 of  passengers  or  goods  by  land,  water
 or  air  ;”
 Now,  “any  other  transport  service”

 also  comes  under  List  11,  item  13  which
 Rays  :

 “Communications,  that  is  to  say,
 roads,  bridges,  ferries  and  other  means
 of  communication  not  specified  in  List
 1;  municipal  tramways  ;  ropeways  ;
 inland  waterways  and  traffic  thereon  ..”
 हुअ  transgresses  the  law-making  power  of

 the  States.
 There  are  many  other  things  which  also

 directly  encroach  upon  List  II.  Various
 things  have  been  said.  I  do  not  want  to
 repeat  them.  1  want  to  point  out  one
 thing  here.  It  is  for  the  Law  Minister  to
 reply.  1  want  to  ask:  Can  we  enact  a
 Jaw  where  we  would  not  definitely  point
 out  who  has  the  right  to  notify,  what  are
 the  circumstances  and  when  we  are  going
 to  prohibit  strike  2  What  docs  clause  3
 say  ?  It  says:

 “dy  If  the  Central  Government  is
 satisfied  that  in  the  public  interest  It  is
 necessary  or  expedient  so  to  do,  it  may
 by  general  or  special  Order,  prohibit
 strikes  in  any  essential  service  specified
 in  the  Order.”
 Then,  sub-section  (2)  says  :

 (2)  An  Order  made  under  sub-sec-
 tion  (1)  shall  be  published  in  such  man.
 per  as  the  Central  Government  con-
 siders  best  calculated  to  bring  it  to  the
 notice  of  the  persons  affected  by  the
 Order.”
 1  fee!  this  is  ia  violation  of  the  princi-

 ples  of  natural  justice.  You  cannot  make
 a  law  which  abrogates  the  right  of  the  people
 against  whom  you  makea  law—how  and
 when  it  is  made.  They  would  not  know  any-
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 thing,  how  the  law  is  made,  when  you  are
 going  to  prohibit  strikes  and  all  that.  The
 executive  has  been  given  the  power  to  decide
 time  and  the  circumstances  of  publishing
 such  an  Order.  This  is  highly  arbitrary.
 This  violates  the  principles  of  natural  jus-
 tice.  Therefore,  the  entire  Bill  be  declar-
 ed  ultra  vires  of  the  Constitution  because
 as  it  violates  the  principles  of  natural,
 justice.

 Another  point  is  this.  I  would  say  that
 this  is  a  colourable  piece  of  legislation
 because  in  the  Industrial  Disputes  Act  the
 right  to  strike  has  been  provided  ;  it  is
 has  been  said  that,  in  so  far  as  public
 utility  services  are  concerned,  it  will  be
 illegal  unless  notice  is  given  and  certain
 other  things  are  done.  You  give  the  right
 to  strike  by  one  Act  of  Parliament  and  by
 another  Act  you  are  surreptitiously  taking
 away  that  right  without  repealing  the  right
 10  strike  from  that  Act.  This  compels
 me  to  say  that  this  is  a  colourable  piece  of
 legislation.  The  right  which  has  been
 given  by  one  Act  cannot  be  taken  away  by
 another  Act  indirectly.

 1  will  not  go  to  the  other  points  which
 have  already  been  dealt  with  आ  this
 connection.  1  associate  myself  with  most
 of  the  Constitutional  points  that  have  been
 raised.  I  would  just  like  to  point  out
 only  one  thing.

 15.52  hrs,

 (Mr.  Deputy  Speaker  in  the  Chair.)
 In  clause  7  of  this  Bill  it  is  said  ;

 “Notwithstanding  anything  contained
 in  the  Code  of  Criminal  Procedure, officer  1898,  any  police  may  arrest  with-
 Out  warrant  any  person  who  is  reasons-
 bly  suspected  of  having  committed  apy offence...”
 Mr.  Chavan  and  the  Law  Minister  must be  knowing  how  obnoxious  are  sections 151,  107  and  109  of  Cr.P.C.  In  the struggle  for  freedom  days  when  people were  arrested  they  were  arrested  under section  107  and  they  were  told  that  1  was because  they  were  moving  life  vagabonds. Theee  things  have  been  objected  10  allaiong by  the  jurists.  This  is  a  black  piece  of taw  which  has  to  be  abrogated.  What  does
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 section  151  Cr.  P.C.  say?  It  says  that  if
 there  is  any  suspicion  or  apprehension  of
 committing  any  cognizable  offence,  the
 Person  can  be  arrested.  Here  in  this  Bill,
 it  is  said  :

 “...who  is  reasonably  suspected  of
 having  committed  any  offence...”
 Under  the  Municipal  Act,  to  spit  is  an

 offence,  and  the  police  can  say  that  ‘to  spit’
 is  an  offence  and  arrest  the  person  whose
 spat  and  put  him  in  Jail.  So,  this  is  a
 black  piece  of  legislation.  This  is  unconsti-
 tutional  and  it  should  not  be  allowed  to
 be  passed.

 Lastly,  Clause  6  reads  :
 “Any  person  who  knowingly  expends

 or  supplies  any  money  in  furtherance
 or  support  of  a  strike...”
 “any  money”  will  also  mean  donation.

 To  forbid  donation  is  violating  article  19
 of  the  Constitution.  Article  19  guarantees
 the  right  to  organize  a  union;  it  guaran-
 tees  the  freedom  of  movement.  Once  you
 form  a  union,  you  are  called  upon  to  give
 donation.  If  donation  is  forbidded,  then
 it  takes  away  the  right  to  form  a  union
 which  is  guaranteed  under  article  19.

 Therefore,  on  8॥  these  grounds,  |
 strongly  object  to  the  introduction  of  this
 Bill.  1  feel  that  no  more  we  are  going  to
 live  in  a  democratic  form  of  Government  :
 I  think,  the  ‘ballot  raj’  is  being  replaced
 gradually  by  the  ‘dandq  raj’  which  Mr.
 Chavan  is  spearheading  through  every  piece
 of  legislation  of  this  kind.  1  hope,  he  will
 be  wise  enough  to  withdraw  this  Bill  and
 Not  press  for  its  introduction.

 SHRI  H.  N.  MUKERJEE  (Calcutta
 North-East):  Mr.  Deputy-Speaker,  Sir,  1
 shall  be  brief.  1  am  glad  to  see  you  back
 because  1  was  getting  a  little  bewildered
 that  since  you  had  heard  the  arguments
 earlier,  it  would  be  rather  unreal  to  be
 arguing  to  the  Chairman  who  did  not
 happen  to  be  you.  1  am  glad  you  are  back
 to  listen  to  whatever  we  have  to  say.  1
 shall  be  brief.

 We  all  know  that  we  in  this  House
 puesure  this  salutary  principle  that  the
 Chair  does  not  usually  intervene  where
 the  question  of  constitutionality  comes  up.

 But  on  this  occasion  what  1  feel  is  thet
 pot  only  is  the  constitutionality  of  the
 matter  In  question ;  but  It  is  alsp  bappen-
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 ing  in  juxtaposition  with  what  I  consider
 to  be  an  attack  on  the  ways  of  work  which
 we  have  developed  in  what  we  consider  to
 be  a  parliamentary  system.  So,  those  two
 things  are  juxtaposed,  which  15  why  I  was
 expecting  from  the  Chair  that  it  would  put
 its  foot  down  on  the  kind  of  !egislation
 which  is  proposed.

 Now,  Sir,  my  friend  over  there,  said  in
 his  airy  fashion  that  just  because  we  happen

 to  be  Parliament  we  can  consider  this  matter
 and  the  Chair  need  not  have  any  say.  But
 the  point  is  this.  Apart  from  the  fact  that
 in  the  constitution  we  have  the  chapter  on
 Fundamental  Rights,  which  has.  been
 supplemented  by  judicial  decisions  of  all
 sorts,  we  have  also  the  corpus  of  rights
 accruing  to  our  people,  and  in  this  case
 our  working  people  have  gone  through  a
 long  process  of  stern  struggle  as  in  every
 country  in  order  to  achieve  that  corpus  of
 rights  which  is  incorporated  mainly  in  the
 Industrial  Disputes  Act  and  similar  legisla-
 tions.  Even  though  they  do  not  come
 under  the  provisions  of  the  Fundamental
 Rights  chapter,  because  that  Fundamental
 Rights  Chapter  has  certain  lacunae,  as  a
 matter  of  fact,  this  particular  convention
 has  grown  in  this  country,  and  it  has
 become  part  of  the  accepted  norms  of
 social  living.  That  15  why,  the  word  ‘shall’
 has  been  used  in  the  constitution,  that  the
 State  sha//  take  into  consideration  the
 directive  principles  ;  and  Partiament  being
 part  of  the  State,  and  a  very  important  part
 of  the  State,  has  got  to  guide  itself  in
 conformity  with  the  Directive  Principles.
 That  is  why  I  wish  you  to  please
 apply  your  mind  more  perhaps  than
 normally  you  would  have  done.  You
 could  have  got  away  by  saying  that
 this  is  purely  a  constitutional  matter  which
 only  the  Supre:ne  Court  can  take  cogni-
 sance  of.  But,  Sir,  we  have  a  feeling  that
 the  emergency  is  returning  ;  and  it  has
 already  returned  by  the  back  door.  And
 my  hon.  friend  Mr.  Kundu  spoke  a  little
 while  ago  about  what  any  lawyer  worth  his
 salt  knows  the  legal  maxim  that,  you  can-
 not  do  indirectly  something  which  you
 canoot  do  directly.  Well,  at  this  present
 posture  of  time,  we  are  almost  10  the
 process  of  doing  something,  putting  to  a
 final  decision,  something  about  the  unaltera-
 bility  of  the  Fundamental  Right  Chapter.

 Government  is  doing  stealthily  what  smeunts
 to  abrogation  of  Fundamental  Rights  $
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 generally  understood  in  this  country,  on
 account  of,  as  I  have  said,  the  juxtaposi-
 tion  of  the  technical  aspect  of  the  letter  of
 the  law,  and  the  spirlt  of  the  law,  83  it
 has  functioned  so  far.  Because  of  that  we
 say  that  the  Government  is  trying  to  do
 indirectly  what  it  cannot  do  directly.

 Then,  Sir,  there  is  anothher  point  men-
 tioned  by  my  hon.  friend  Mr.  Nambiar  and
 earlier  by  my  hon.  friend  Mr.  Krishna-
 moorthi,  which  to  my  mind  is  very  impor-
 tant.  Clause  9  (2)  gives  retrospective
 immunity  to  actions  committed
 as  from  the  13th  day  of  September,  1968.
 If  it  is  a  normul  piece  of  legislation  1  can
 understand,  but  this  is  a  very  abnormal
 piece  of  legislation.  But  some  of  us  happen
 to  be  now  working  on  a  piece  of  legislation
 introduced  in  this  House  by  Government,
 that  is,  the  Liability  in  Torts  Bill  and  this
 is  being  considered  now  by  the  Joint  Com-
 mittee.  In  that  Committee  we  are  pursuing
 this  matter  and  we  have  heard  the  evidece
 of  Mr.  Setalwad,  Mr.  Daphtary  and  such
 other  eminent  people  in  regard  to  the  kind
 of  immunity  being  offered  to  Government
 servants  who  might  be  committing  tort
 or  might  not  be  committing  tort.  But  this
 kind  of  offering  immunity  retrospectively
 to  the  Government  action  militates  against
 the  entire  process  of  Parliamentary  func-
 tioning  as  I  understand  it.  Some  of  us,  at
 this  present  moment  of  time,  are  working
 in  the  Joint  Committee  which  has  very
 nearly  come  to  the  reporting  stage  of  a
 piece  of  legislation  where  the  liability  in
 tort  of  Government  servants  in  particular  is
 the  subject  of  discussion,  and  now  we  get
 this  kind  af  legislation.

 My  hon.  friend  Mr.  Randhir  Singh
 seems  to  have  an  idea  that  we  live  in  such
 troubled  times  that  water  supply  can  be
 stopped  or  something  may  happen.  No.
 Is  it  Government's  contemplation  that  we
 live  in  times  of  such  terrific  disorder  that
 nothing  but  the  harshest  emergency  mea-
 sures  can  do  the  trick  is  That  is  why  Sir,
 the  whole  matter  is  nauseating.  Till  about
 the  9th  of  September,  Purliament  was  slit-
 ing,  but  on  the  Mth  of  September,  this
 ordinance  was  issued,  as  if  this  was  not
 anticipated  when  Parliament  was  sitting.
 Aad,  once  an  ordinance,  it  is  premanently
 a  legislative  measure,  Is  that  the  kind  of
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 tradition  which  we  are  going  to  build  for
 ourselves  find  for  posterity  ?

 It  cannot  happen  on  any  reasonable
 computation  of  fundamental  rights,  on  any
 interpretation  which  would  square  with
 our  idea  of  a  libertarian  form  the  society.
 This  kind  of  thing  does  not  pass  muster
 and,  therefore  I,  would  like  you  to  apply
 your  mind  not  in  a  technical  legal-logoma-
 chic  fashion,  but  in  a  fashion  which  would
 take  into  account  the  working  of  our
 parliamentary  system.

 16.00  hrs.

 As  [have  said,  apart  from  the  vul-
 nerability  from  the  purely  constitutional
 aspect  of  this  legislation,  there  is  the  ques-
 tion  of  liability  of  torts,  which  is  the  sub-
 ject  matter  of  legislation  very  nearly  com-
 plete,  and  I  consider  that  this  whole  thing
 is  so  bad  that  it  suggests  as  if  Government
 are  out  to  establish  something  like  a  neo-
 fascistic  order  in  this  country.  And  that
 is  why  they  are  going  to  rush  through
 this  kind  of  legislation,  and  even  discussion
 regarding  its  constitutionality  or  otherwise
 is  being  resisted  by  some  of  the  over
 enthusiastic  friends  on  the  other  side.

 Therefore,  these  are  my  submissions
 which  I  do  hope  will  attract  your  atten-
 tion.

 भी  जाज  फरनेन्डीज  (बम्बई  दक्षिण):
 अध्यक्ष  महोदय,  काफी  बहस  इस  मसले  पर  हो
 चुकी  है  कौर  संविधान  की  कई  धाराओं  को
 यहां  पर  पेश  किया  गया  है।  मैं  आपका  ध्यान
 खासतौर पर  धारा  246  और  309  की  तरफ़
 आकर्षित करना  चाहता  ह्  1  धारा  246,  आप
 जानते  हैं  कि  यूनियन लिस्ट,  स्टेट  लिस्ट  और
 कानकरंन्ट  लिस्ट  को  साफ  तौर  पर  बताती  है।
 इस  विधेयक को  भगर  आप  पढ़ेंगे  तो  इसकी
 डिफनीशन्स की  क्लास  (2)  में  दिया  हमा  है:

 “In  this  Act,  ‘essential  service’  means
 any  railway  service  or...”

 भव  तू  कि
 यह  बहुत  महत्व  का  प्रश्न  है

 इसलिए  मैं  चाहना  कि  आप  भी  इस  पर
 अपनी  राय  दें  ‘any  ०0७  transpor
 service  for  the  carriage  of  passengers
 or  8००09  land,  water  or  air..."
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 मेरा  विचार  है  कि  गृह  मंत्री  जी  को  हस  रूप में
 इस  विधेयक को  यहां  लाने  का  कोई  अधिकार
 नहीं है,  संविधान  के  अन्तर्गत  उनको  ऐसा
 अधिकार  नहीं  मिलता  है।  जब  आप  any  other
 transport  service  for  the  carriage  of  passn-
 gers  or  goods  .....”की बात करते  हैं  तो
 २४६  में,  सेविका  शेड्यूल  में  जो  लिस्ट  नम्बर  एक
 है  उससे  तत्काल  आप  बाहर  जाते  हैं  क्योंकि  लिस्ट
 नं०  एक  में  “carriage  of  passengers  by  land
 by  any  other  transport  service  इसके  ऊपर
 लेजिस्लेट  करने  या  किसी  किस्म का  बंधन  लगाने
 का  आपको  कोई  अधिकार  नहीं  है।

 अब  आप  यूनियन लिस्ट  को  देखें।  उसको
 मैं  आपके  सामने  रखना  चाहता  हूँ।  यूनियन
 लिस्ट  नंग,  30:

 “Carriage  of  passengers  and  goods
 by  railway,  sea  or  air  or  by  national
 waterways  in  mechanically  propelled
 vessels”

 इसमें  रोड्स  की  बान  नहीं  आनी  है।  अब
 आप  आगे  बढ़कर  स्टेट  लिस्ट  को  देखिए

 Essential  Services

 MR.  DEPUTY-SPEAKER  :
 transport  —that  is  very  clear.

 श्री  जाज  फरनेग्डीज:  जी  हा,  कतई  नहीं
 आता  है।  लेकिन  इसमें  मैं  और  बाते  आपके

 सामने  रखना  चाहता  हैं  1  भाप  स्टेट  लिस्ट  को
 देखें i  नं०  5  में आप  के  सामने  रखता  हूँ:

 “Local  Government,  that  is  to  say,
 the  constitution  and  powers  of  munici-
 pal  corporations,  improvement  trusts,
 district  boards,  mining  settlement
 authorities  and  other  local  authorities
 forthe  purpose  of  local  self-govern-
 ment  or  village  administration.

 अब  जहां  तक  लोकल  गवर्नमेंट  की  आत

 है,  आप  जानते हैं  कि  कांस्टीट्यूशनल  में  पावर

 साफ  म्युनिसिपल  कारपोरेक्न्स की  बात  आती

 Road

 ।  बाम्बे,  पूना,  कोल्हापुर तवा  हिन्दुस्तान
 ह  अन्य  ऊरी  में  कहां  की  लोकल
 बॉडीज़  के  पास  ट्रान्सपोर्ट  की  अलग  व्यवस्था
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 है,  हम  देखते हैं  कि  राज्य  सरकारों  के  द्वारा

 भी  राज्य  परिवहन  संस्थाओं  को  चलाया जा
 रहा  है।  स्टेट  लिस्ट  (5)  मैं  राज्य  सरकार  का

 एक्स्ककूसिव  अधिकार  होता  है  कि  अगर  वह
 खुद  रोड  ट्रान्सपोर्ट  को  चलाना  चाहे  तो

 मौका  दे  और  बहू  चलायें।  म्युनिसिपल  ट्राम्बेज
 आज  भी  कई  शहरों  में  देखने  को  मिलनी  हैं
 जोकि  मुसाफिरों  को  ले  जाती  हैं  जोकि  बाई  रोड
 पसमंजर  ट्रान्सपोर्ट  हैं

 MR.  DEPUTY-SPEAKER  :  You  need
 not  dilate  on  that.  I  have  followed  your
 point.

 शी  जाज  फरनेस्डीज  :  लिस्ट  नं०  13  में
 लिखा  हुआ  है:

 “Communications,  that  is  to  say,
 roads,...not  specified  in  List  1;  munici-
 pal  tramways,  ropeways  ;  inland  water-
 ways  and  traffic  thereon  subject  to  the
 provisions  of  List  1  and  List  WW  with
 regard  to  such  waterways;  vehicles
 other  than  mechanically  propelled
 vehicles.”

 गहां भी  मामला  बिल्कुल साफ  है।  यह
 कलाम  जिसमें  कहा  गया  है:  qny  other
 transport  service  for  the  carriage
 of  passengers  or  goods  by  land  water  or
 air,

 इसके  बिल्कुल  विपरीत  जाता  है।  भव  मैं

 मानता हैं  कि  गृह  मन्त्री  जी  शायद  कान करेन्ट
 लिस्ट  की  बातों  को  उठायेंगे,  खासकर
 Trade  Unions ;  industrial  any  labour
 disputes  को  उठायेंगे,
 Shipping  and  navigation  on  inland  water-
 ways  as  regards  mechanically  propelled
 +5<«5...को  उठायेंगे  और  हो  सकता है

 Ports  other  than  those  declared  by  or  under
 law  made  by  Parliament  or  existing  law  to
 be  major  ports.

 को  उठायेंगे।  लेकिन एक  आत  मैं  साफ
 कर  दूं  कि  इन  तीनों  में  जहाँ  तक  रोड  ट्रान्सपोर्ट
 वाली बात,  है  उसका  कहीं  जिक्रे  नहीं  है।  यह
 तो  सूबे-सीधे राज्य  सरकार  का  अधिकार है
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 [श्री  आज  फरनेन्डीअ]

 जोकि  आपकी  लेजिस्लेटिव  काम्पीटेन्ज  के  बिल्कुल

 बाहर  है।
 अब मैं  आपके  सामने  बसु  की  किताब

 Joint  Parliamentary  Committee  on  Indian
 Constitutional  Reforms,  Vol.  IV,  page  167,

 से  कुछ  रखना  चाहता  हैं।  इसके  आधार  पर

 ही  तीनों  लिस्टें  बनी  हैं।  इसमें  कहा  गया  है:
 “Need  for  a  Concurrent  List:  The

 object  of  a  Concurrent  List  of  Subjects
 over  which  the  Centre  and  the  units
 have  concurrent  powers..."*

 MR.  DEPUTY-SPEAKER  :  _  I  have
 followed  your  point.  You  need  not  provide
 apy  commentary  or  authority.  You  may
 go  to  the  next  point.

 भी  आज  फरनेन्डीज: मैं  कोई  कमेन्टरी

 महीं  पेदा  कर  रहा  है  बल्कि  ज्वाइंट  पालेमेन्ट्री
 कमेटी  की  रपट  पेश  कर  रहा  हैं।  उसमें  अताया
 गया  है  कि  क्यों  कान करेन्ट लिस्ट  रखी  है।  मैं
 यह  बताना  चाहता  हूँ  कि  अगर  सरकार  कानक-

 सेन्ट  लिस्ट  का  भी  सहारा  लेना  चाहे  तो  वह

 भी  गलत  होगा,  कांस्टीट्यूशनल  बनाने  वालों  के

 मन  में  जो  कल्पना थी  उसके  विपरीत  होगा।
 मैं  उस  रपट  को  आपके  सामने  पढ़कर  सुनाना
 चाहता  है:

 “Experience  has  shown  both  in  India
 and  elsewhere  that  there  are  certain
 matters  which  cannot  be  allocated  ex-
 clusively  either  to  a  Central  or  toa
 provincial  legislature,  and  for  which,
 though  it  is  often  desirable  that  provin-
 cial  legislation  should  make  provision,
 it  is  equally  necessary  that  the  Central
 legislature  should  also  have  a  legisla-
 tive  jurisdiction  to  enable  it  in  some
 cases  to  secure  uniformity  in  the  main
 principles  of  law  throughout  the
 country.”

 MR.  DEPUTY-SPEAKER  :  The  hon.
 Member  is  asking  why  the  Concurrent  List
 was  necessary.  That  is  not  the  point  at
 issue.  I  have  got  your  point  so  far  as
 Lists  are  concerned.  Now  the  hon.  Member
 should  conclud¢.
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 शी  लाज  फरनेस्डीज:  मैं  अभी  आदिकाल
 309  पर  हैं  जिसमें  यह  कहा  गया  है:

 Recruitment  and  conditions  of  service
 of  persons  serving  the  Union  or  a  State.

 “Subject  to  the  provisions  of  this
 Constitution,  Acts  of  the  appropriate
 Legislature  may  regulate  the  recruit-
 Ment,  and  conditions  of  service  of
 Persons  appointed,  to  public  services
 and  posts  in  connection  with  the  affairs
 of  the  Union  or  of  any  State.”

 उपाध्यक्ष  महोदय,  अब  311  की  बात  आप

 ने  सुनी  है।  यह  २०४  उस  के  पहले  आ  जाता

 है।  अपनी  स्टेट  में  जैसे  स्टेट  ट्रान्सपोर्ट  अंडर-
 टे किंग्स हैं  उन  के  बारे  में  नियम  बनाने  का
 अधिकार किस  को  है?  जाहिर है  कि  यह  तो
 राज्य  सरकार  का  अधिकार  है।  राज्य  सरकार

 उन  की  कंडीशंस आफ़  सर्विस  वगैरह के
 बारे  में  नियम  आदि  बना  सकती  है  जिस  पर
 कि  आज  गृह  मन्त्री  महोदय  यह  विधेयक  लाकर

 कुछ  रुकावटें  डालना  चाहते  हैं  और  उन  के

 अधिकारों  को  छीन  लेना  चाहते  हैं।  मेरा  आप

 से  यह  आग्रह है  कि  246  जितनी  मजबूती  से

 केन्द्रीय  सरकार  को  यह  अधिकार  नहीं  देता  है
 कि  वह  राज्य  सरकारों  के  अधिकारों  में  हस्तक्षेप
 करे  वैसे  ही  यह  309  सिर्फ  राज्य  सरकारों  को

 ही  इस  का  अधिकार  देता  है  कि  अपने  कर्मचा-
 रियों के  बारे  में  वह  नियम  बनायें i  यह  दो

 मुख्य  आतें  मैं  भाप  के  सामने  पेश  करना  चाहता
 था  1  इस  के  अलावा  जो  अलग-अलग  14,19,
 22  या  23  की  चचा  की  गई  और  उस  सिल-
 सिले  में  जो  तमाम  बातें  यहां  पर  कही  गई  उन

 सब  का  समर्थन  करते  हुए  मैं  गृह  मन्त्री  महोदय

 से  निवेदन करना  चाहता  है  कि  जैसे  उन्होंने

 पहले  राष्ट्रपति  को  उस  तरह  का  एक  अध्यादेश
 जारी  करने  की  सलाह  दी  थी  उसी  तरह  आप
 पुनः  राष्ट्रपति  को  जाकर  सलाह  दीजिये  और

 मैं  कहेगा  कि  उन  को  राष्ट्रपति को  यह  सलाह
 देने  का  अधिकार है  कि  जो  भधष्यादेश  उन्होंने
 जारी  किया  था  कौर  उस  से  जो  काम  उन्हें
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 करना  था  वह  काम  उन्होंने  कर  लिया  है,  जितने
 लोगों  को  मार  डालना  था  उन्हें  मार  दिया  है
 और  जितने  लोगों  को  बंद  करना  था  उतने  लोगों
 को  बंद  कर  दिया  है।  और  अब  उस  अध्यादेश
 की  कोई  आवश्यकता  नहीं  है  भर  राष्ट्रपति
 महोदय  उस  भष्यादेश को  वापिस  से  लें।

 Mr.  Ss.  M.

 Essential  Services

 MR.  DEPUTY-SPEAKER  :
 Joshi.

 SHRI  CHENGALRAYA  NAIDU:
 Mr.  Deputy  Speaker,  how  many  people  are
 you  going  to  allow  to  speak  in  one
 Party  ?

 MR.  DEPUTY-SPEAKER  :  I  am  not
 looking  at  this  question  from  a  Party
 angle.  Fundamental  constitutional  issues
 are  raised.

 भ  एस०  एम०  जोशी  (पूना)  :  उपाध्यक्ष
 महोदय,  मैं  एक  मिनट  से  एक  सैकेंड  भी  इस

 पर  ज्यादा  समय  नहीं  लुंगा  1  मैं  आप  का  ध्यान
 यह  जो  विधेयक  सामने  है  उस  में  जो  लाज
 9  (2)  है  उस  की  ओर  दिलाना  चाहेंगी।  उस  के
 बारे  में  हमारे  माननीय  मित्र  औ  कुदु  ने  अभी

 बतलाया  है  कि  जो  काम  कौर  जो  बर्ताव  हम
 ने  इस  बिल  के  या  इस  कानून  के  होने  से  पहले
 किया  है  उस  को  लेकर  है।  अब  यहां  यह
 बतलाया जाता  है  कि  उस  वक्त  आर्डिनेंस  था

 इसलिए वह  है,  अगर  मैं  यह  पूछना  चाहता

 हैं  कि  जव  आर्डिनेंस निकला  मेरे  जैसा  आदमी

 अगर यह  सभी  लेता  है  कि  वह  आर्डिनेंस

 गलत है  और  मैं  कोर्ट  में  जाकर  फैसला  ले

 सकता  हूं  तो  अब  तो  इस  विधेयक से  वह  भी

 दरवाज़ा  बंद  हो  जायगा  क्योंकि  कोट  ने  अगर

 यह  कहा  भी  कि  आडिनैंस  गलत  है  फिर  भी

 इस  कानून  से  जो  हमारा  बर्साव  रहा  वह  फिर
 गुनाह  हो  जायगा  तो  इस  के  लिए  भी  मैं  सफाई
 चाहूँगा '

 THE  MINISTER  OF  LAW  (SHRI
 GOVINDA  MENON):  Mr.  Deputy
 Speaker,  Sir.  the  questions  raised  by  several
 friends  on  the  opposite  side  being  import- apt  questions,  I  attended  to  them  with  very
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 interesting  questions  and  1  should  particu-
 larly  refer  to  the  points  raised  by  Mr.
 Madhu  Limaye  who  exhibited  a  fund  of
 learning  and  research  in  the  matter  which
 may  well  cause  jealousy  in  the  mind  of  a
 constitutional  lawyer.  There  are  others
 also  other  lawyer  friends  here  who  raised
 various  other  points.

 Were  10  virgin  grounds,  that  is  to
 say,  on  fresh  grounds,  on  grounds  which
 have  not  been  covered  previously  by  the
 Supreme  Court  and  other  courts,  I  would
 have  taken  a  Jong  time  to  answer  these
 Points.  But  fortunately  for  you,  and  for
 this  House,  the  questions  raised  here—all
 of  them—have  come  before  the  courts
 Particularly  because  there  had  been  issued
 in  1960  an  ordinance  of  a  similar  character.
 The  Essential  Services  Maintenance  Ordi-
 ance  was  issued  in  1960.

 SHRI  5.  M  Banerjee  :
 ent.

 It  was  differ-

 SHRI  GOVINDA  MENON  :  In  con-
 nection  with  that  ordinance,  almost  all  the
 points  raised  here  by  friends  on  the  oppo-
 site  side  were  raised  before  the  Supreme
 Court  and  before  the  high  courts.

 AN  HON,  MEMBER:  It  was  an
 emergency.

 SHRI  GOVINDA  MENON:  1960  —it
 was  not  an  emergency  matter.  What  I
 consider  the  most  important  argument
 raised  is  this.  Article  19  concedes,  guar-
 antees,  certain  fundamental  rights.  And
 those  are  enumerated  in  article  19  which  is
 a  very  Jong  article.  The  most  important
 among  them  which  is  relevant  for  the
 Present  purpose  is  the  right  to  form  unions
 and  the  right  of  the  freedom  of  speech,  etc.
 The  argument  raised  by  many  learned
 friends  on  the  other  side  amounted  to  this:
 when  these  rights  have  been  conceded  or
 guaranteed  by  article  19,  does  it  not
 follow  that  a  concomitant  right,  if  I  may
 use  that  word,  in  order  to  establish  the
 rights  guaranteed  under  article  19,  would
 also  be  implied  ?  |  You  also  once  put  that
 question  as  the  debate  was  going  on.

 This  question  was  raised  before  the
 Supreme  Court,  that  is  to  say,  this  article
 being  there,  does  it  not  follow  that  a  right
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 {Shri  Govinda  Menon]
 12  noon  today  that  my

 en  so,  in  the  short  time  at  my  dis-

 bo)
 I  could  come  across  at  least  four

 caseg  of  the  Supreme  Court  in  which  this
 matter  was  discussed  and  conclusions
 reached  The  Supreme  Court  having  pro-
 nounced  upon  the  matter,  it  is  not  perhaps
 necessary  for  us  to  go  into  first  principles
 and  argue  the  point.  I  would,  therefore,
 draw  your  attention  to  what  the  Constitu-
 tion  Bench  of  the  Supreme  Court  said
 about  the  right  to  strike  as  fotowing  from
 the  guaranteed  rights  under  article  19.

 lam  referring  to  AIR  1962  Supreme
 Court  ut  page  171  and  this  is  what  the
 Constitution  Bench  lays  down.

 SHRI  S.M.  BANERJEE  :
 study  more  and  speak  tommorrow.

 Let  him

 SHRI  GOVINDA  MENON :  I  shall
 speak  today.

 MR  DEPUTY-SPEAKER  :  You  must
 appreciate  that  they  have  taken  all  the
 points.

 SHRI  GOVINDA  MENON:  This  is
 what  the  Constitution  Bench  of  Five  judges
 unanimously  held.

 SHRI  5.  M.  BANERJEE  :  Which
 month  was  that  ?

 SHRI  GOVINDA  MENON  :  It  says  :
 “Applying  what  has  been  stated  ear-

 lier  to  the  case  of  a  labour  union,  the
 position  would  be  this.  While  the
 right  to  form  unions  is  guaranteed  by
 sub-clause  (c),  the  right  of  the  mem-
 bers  of  the  association  to  meet  would
 be  guaranteed  by  sub-clause  (b),  their
 right  to  move  from  place  to  place  with:
 in  India  by  sub-clause  (d),  their  right
 to  discuss  their  problems  and  to  pro-
 pagate  their  views  by  sub-clause  (a),
 their  right  to  hold  property  would  be
 that  g  4  by  sub-cl  (f)  and  so
 on,  cach  of  these  freedoms  being  sub-
 ject  to  such  restrictions  as  might  pro-
 perly  be  imposed  by  clauses  2to  6  of
 article  19,  as  might  be  appropriate  in
 the  context  ;  it  is  one  thing  to  interpret
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 each  of  the  freedoms  guaranteed  by  the
 several  articles  in  Part  ६116  in  a  fair  and
 liberal  sense  ;

 “Tt  is  quite  another  to  read  each
 guaranteed  right  as  involving  or  includ-
 ing  a  concomitment  right  necessary  to
 achieve  the  object  which  might  be
 supposed  to  underline  the  grant  of  each
 of  those  rights.  The  right  to  form
 unions,  guaranteed  by  sub‘clause  (c)  of
 clause  (1)  of  article  19  thus,  does  not
 carry  with  it  the  fundamental  right  in
 the  unions  so  formed  to  achieve  every
 object  for  which  it  was  formed.  Even
 uvery  liberal  interpretation  of  sub-
 clause”  (c)  of  clause  (1)  of  article  19
 cannot  lead  to  the  conclusion  that  the
 trade  unions  have  a  guaranteed  right—
 i.e.  a  fundamental  right—to  effective
 collective  bargaining  or  to  strike  either
 as  part  of  collective  bargaining  or  other-
 wise.  The  right  to  strike  or  right  to
 declare  a  lock-out  may  be  controlled  or
 testricted  by  apprepriate  industrial
 legislation—not  by  the  Constitution—
 and  the  validity  of  such  legislation
 would  have  been  tested  not  with  refer-
 ence  to  the  criteria  laid  down  in  article
 19,  but  by  totally  different  considera-
 tions.”

 T  refer  to  this  dicision  because  it  is  a
 direct  answer  to  the  points  raised  by  my
 learned  friends  on  the  opposite  side  that
 the  right  to  collective  bargaining,  the  right
 to  form  associations,  the  right  of  freedom
 of  speech,  etc.  being  guarnteed  rights  under
 article  19,  it  logically  follows  that  there  is
 a  concomitant  right  to  go  on  strike  as  a
 fundamental  right  ?  That  was  the  question
 raised  in  the  above  case  and  was  _negatived
 by  the  Supreme  Court.

 With  respect  to  the  ordinance  issued
 in  1960  regarding  the  right  to  strike  by
 Government  Servants,  etc.  there  is  a  direct
 decision  by  the  Supreme  Court  in  the  case
 Radhe  Shyam  versus  the  Union  of  India,
 reported  in  1965  Supreme  Court  at  page
 311.  That  also  was  decided  not  because
 of  the  emergency  but  based  on  the  articles
 of  the  Constitution.  During  the  emergency,
 article  19  is  not  there.  The  Supreme  Court
 said  in  that  case  :

 “The  constitutionlity  ot  1
 tlons—prohibiting  strike,  etc.—is
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 attacked  on  the  ground  that  they
 violate  the  fundamental  rights  guaran-
 teed  by  clauses  (a)  and  (b)  of  article
 19  (1).  Under  clause  (1)  (a),  all  citizens
 have  the  fundamental  right  of  freedom
 of  speech  and  expression,  under  clause
 1  (b),  to  assemble  peaceably  and  with-
 out  arms.  Reasonable  restrictions  on
 these  fundamental  rights  can  be  placed
 under  the  conditions  provided  in
 clauses  (2)  and  (3)  of  article  19.  We
 are  of  opinion  that  there  is  no  force  in
 the  contention  that  these  pravisions  of
 the  ordinance  violate  the  fundamental
 rights  enshrined  in  sub-clauses  (a)  and
 (०  of  article  19  (De  #  perusal  of
 article  19  (1)  shows  that  there  is  no
 fundamental  right  to  strike  and  all  that
 this  ordinance  provide  is  with  respect
 to  an  illegal  strike,  as  provided  by  the
 ordinance.”
 I  do  not  want  to  take  up  your  time  by

 referring  to  other  decisions.
 A  reference  was  also  made  to  article

 23.  Iwasa  bit  surprised  that  there  has
 been  reference  to  that  article.  The  article
 has  not  been  properly  read.  But  fortunately
 for  me  and  for  you  too,  that  question  also
 came  up  for  consideration  in  the  High
 Court  of  Bombay  with  respect  to  the  1960
 ordinance.

 SHRI  5.  M.  BANERJEE  :  What  about
 Calcutta  High  Court  ?

 SHRI  GOVINDA  MENON:  The
 case  1  have  got  was  decided  by  the  Bombay
 High  Court.

 This  is  a  constitutional  question.  Why
 don't  my  good  friends  have  the  patience
 to  hear  what  1  have  to  say?  I  will  read
 the  decision  also.  Traffic  in  human  beings
 and  Begar  and  other  similar  forced
 labour  are  well  known  to  all  of  us.
 What  is  prohibited  in  Article  23  0  (ragic
 in  human  beings  and  Seger  and  other
 similar  forms  of  forced  labour.

 Now,  after  having  prohibited  Begar,
 the  Constituent  Assembly  thought  that  it
 may  be  that  there  are  other  forms  of
 forced  labour  also  afd  they  wanted  to
 provide  against  that.  In  sub-article  (2)
 you  fad  this  :

 “Nothing  in  this  article  shall  prevent
 the  State  from  imposing  compulsory

 _  service  for  public  purposes,  aad  in
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 imposing  such  service  the  State  shall
 not  make  any  discrimination  on
 grounds  only  of  religion,  race,  caste
 or  class  or  any  of  them.”

 So,  even  in  the  sub-article  it  is  stated
 that  the  State  is  not  prevented  for  public
 reasons  from  saying  that  there  shall  be
 forced  labour,  but  it  shall  not  belong  to
 the  category  of  Begar  and  other  forms  of
 such  forced  labour.  The  only  constitu-
 tional  restriction  is  that  there  sball  be  no
 distinction  between  caste  etc,  and  the
 argument  against  overtime  would  have
 been  valid  if  there  was  an  attempt  to  say
 that  Mohammedans  shall  do  overtime,
 Hindus  shall  not  do,  ८८  The  case  which
 1  have  in  mind  is..

 MR.  DEPUTY-SPEAKER  :  There  are
 several  points  raised,  but  the  fundamental
 issue  on  which  we  can  apply  our  mind  at
 this  stage  is  —other  points  will  follow—
 banning  strike.  That  is  the  main  thing.
 I  have  followed  your  argument.  What  [
 want  to  know  from  you  is  this.  While
 laying  down  our  industrial  policy  it  is
 inherent  in  the  scheme  of  things  that  when
 you  ban  strike,  then  you  provide  an  alter-
 native  remedy  also.  The  scheme  of  our
 Constitution  is  like  that.  This  fundament-
 al  issue  must  be  clarified.  Once  you
 declare  arbitration  or  adjudication,  you
 ban  strike.  In  this  scheme  of  things
 I  don’t  find  any  alternative  remedy  and
 you  are  restricting  the  right.  This  is  a
 fundamental  right.

 SHRI  GOVINDA  MENON  :  I  am
 aware  of  that.  We  are  discussing  under
 Rule  nl.  The  actual  question  is  whether
 there  is  any  constitutional  or  legislative
 incompetence  on  the  part  of  this  House.
 Now,  the  question  of  legislative  incompe-
 tence  might  arise  either  because  the
 Parliament  seeks  to  legislate  on  a  matter
 which  is  in  the  State  list  only  or  when  it
 proposes  to  (ransgress  one  of  the  funda-
 mental  rights  given  in  Part  11.  What
 you  stated  just  now  is,  no  doubt,  very
 important.

 MR.  DEPUTY-SPEAKER  :  I  want  a
 clarification  from  you  on  this.  Putting a
 restriction  or  a  limitation  one  right  with-
 out  providiag  an  alternative  remedy,  _
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 SHRI  RANDHIR  SINGH  :  When  you
 acquire  the  land  of  somebody,  what  is
 the  alternative  remedy  ?

 Essential  Services

 MR.  DEPUTY-SPEAKER  :  Another
 point  is  this,  You  have  very  rightly  poin-
 ted  out  the  decision  of  the  Supreme  Court
 after  the  issue  of  the  1960  ‘Ordinance
 which  was  allowed  later  on  to  lapse.  That
 question  is  also  very  relevant  here.  1
 have  also  gone  through  the  judgments  of
 some  High  Courts.  Looking  to  the  scheme
 of  industrial  legislation,  they  presume  that
 the  right  to  strike  is  inherent  more  or  less
 and  there  is  also  no  unanimity  on  that
 issue.  Evenif  the  right  to  strike  is  not
 fundamental,  it  has  assumed  the  proportion
 of  a  fundamental  right  because  of  certain
 social  objectives  which  we  have  followed
 in  laying  down  our  industrial  policy.  On
 this  point  also  1  want  a  clarification.

 SHRI  GOVINDA  MENON  :  I  am  one
 with  you  that  the  right  10  strike  is  impor-
 tant;  but,  what  1  say  is  that  the  right  to
 to  strike  is  not  fundamental.

 If  itis  important,  it  is  for  us  at  the
 next  stage,  when  we  are  discussing  the
 Bill,  to  consider  whether  it  should  be  in
 this  form  or  not.  Here  the  discussion  is
 under  rule  72.

 19150  want  to  draw  your  attention
 to  the  fact  that  the  Home  Minister  has
 brought  forward  this  Bill  in  order  to
 replace  an  Ordinance.  We  are  not  doing
 anything  new.  The  Ordinance  itself  has
 been  questioned  in  the  Supreme  Court  and
 in  two  High  Courts.

 SHRI  S.M.  BANERJBE  :  The  Supreme
 Court  has  not  pronounced  its  judgment
 on  it  (Interruption)

 SHRI  GOVINDA  MENON  :  That  is
 why  I  have  said,  “It  has  been  questioned.”
 In  one  of  the  High  Courts  the  writ  peti-
 tion  has  been  dismissed.  The  Ordinance

 is  there.

 MR.  DERUTY-SPEAKER  :  When  we
 are  not  in  session  the  executive  autority  has
 a  right  to  issue  an  Ordinance.  Once  it  comes
 before  this  House,  it  is  open  10  qnestion
 because  it  is  in  a  way  an  emergency  legis-
 lation.  That  emergency  is  over  and  now
 when  we  are  auictly  debating  the  issue,
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 I  want  further  light  to  be  thrown  on  this
 fundamental  issue  whether  without  provid-
 ing  an  alternative  remedy  you  can  restrict
 the  right  to  strike.

 SHRI  RANDHIR  SINGH  :  My  ques-
 tion  should  be  answered.  What  remedy
 do  you  provide  to  the  owner  of  a  property
 when  his  property  is  acquired  ?  Why
 should  Professor  Ranga  not  speak  now  ?
 He  should  speak,

 SHRI  GOVINDA  MENON :  Liberal
 social  philosophers,  like  many  of  us  in
 this  House  including  you,  might  consider
 that  it  may  be  bad  to  take  away  the  right
 to  strike,  but  the  question  under  rule  72
 is  whether  it  is  beyond  the  legislative
 competence  of  the  House.

 AN  HON.  MEMBER ;  It  is  illegal.

 SHRI  GOVINDA  MENON:  There  is
 nothing  like  illegality  for  this  Parliament.
 This  Parliament  can  legislate  on  any  matter
 provided  there  is  no  legislative  incompe-
 tence.  Legislatlve  incompetence  will  arise
 ifthe  matter  is  in  the  State  List  or  is
 prohibited  by  the  Fundamental  Rights.
 What  you  raise  is  a  matter  about  which
 the  Home  Minister  will  say  something  at
 the  appropriate  stage.  This  House  will
 have  to  consider  such  details  at  the  time
 of  consideration  of  the  Bill.  Today  the
 question  is  whether  there  is  legislative
 competence.

 i  heard  Shri  Madhu  Limaye  read  from
 the  famous  texbook  of  Cooley.  What  is  it
 that  Cooley  has  said?  I  have  read  that
 passage  before.  It  says  that  before  the
 Congress  in  the  United  States  proceeds  to
 legislate  on  a  matter,  Congress  should
 consider  whether  it  is  within  the  legislative
 competence  of  Congress  under  the  Consti-
 tution  of  the  United  States.  Here  rule
 72  has  been  enacted  so  that  the  Home
 Minister,  who  is  the  Mover  of  the  Bill,
 myself  who  is  the  Law  Minister,  and  other

 bers  in  the  Cabi  and  others  may
 be  put  on  their  guard  whether  it  is  valid
 under  the  Constitution  or  not.  If  the
 arguments  made  here  make  us  doubt  in
 that  matter,  rule  72  has  been  enacted  to
 afford  an  opportunity  to  the  Mover  to
 withdraw  tbe  Bill.  But  we  have  no  doubt
 in  this  matter  because  of  the  rulings  of
 the  Supreme  Court.  Eero,  call  ghat  de...
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 needed  is  to  improve  the  Bill  at  the  time
 of  consideration  of  the  Bill  keeping  in
 view  what  you  have  stated  All  that  we
 have  to  decide  now  is  whether  there  is
 legislative  competence.

 Other  minor  questions  were  raised.

 MR.  DEPUTY-SPEAKER  :  Those  we
 will  take  up  during  the  clause-by-clause
 consideration.

 SHRI  GOVINDA  MENON  :  During
 clause-by-clause  consideration  we  can
 consider  them.  My  .submission  is  that
 rule  72  has  been  enacted,  in  the  manner
 in  which  it  has  been  enacted,  so  that  while
 Parliament  should  be  put  on  its  guard
 regarding  constitutionality  of  a  Bill,
 Parliament  will  not  decide  that  matter  and
 it  will  be  left  to  the  courts.

 SHRI  MADHU  LIMAYE  :  No.

 SHRI  GOVINDA  MENON :  You  are
 aware  of  the  latest  decision  of  the  Supreme
 Court  regarding  the  Punjab  case,  the
 Ordinance  issued  by  the  Governor
 with  respect  to  the  Punjab  matter.
 What  is  it  that  the  Supreme  Court
 said ?  The  Supreme  Court  said  that  it
 is  the  courts  and  the  courts  alone  who
 can  pronounce  upon  the  constitutionality of  a  law.

 What  Mr.  Madhu  Limaye  and  others
 have  said  should  make  us  think  whether
 it  is  constitutional  or  not.  But  in  the
 face  of  the  Supreme  Court  decision  deli-
 vered  by  four  Constitution  Benches  of  the
 Supreme  Court  and  having  considered
 this  matter,  1  personally,  as  the  Law  Ad-
 viser  to  the  Government  of  India,  have
 absolutely  no  doubt  in  my  mind  that
 legislative  competence  is  there.-  It  may
 be  that  you  may  differ  on  this  thing  or
 that  thing.  For  example,  somebody  said,
 whether  a  police  officer  should  be  allowed
 to  arrest  without  warrant,  that  is  to  say
 in  legal  language,  whether  an  offence
 under  this  should  be  made  a  cognizable
 offence  or  not.  These  are  matters  of  detail
 which  should  be  discussed  at  the  consi-
 deration  stage.

 Mr.  Madhu  Limaye  said  that  because
 of  what  Cooley  has  said,  his  substijute
 motion  should  be  put  to  yote.  The  same
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 result  will  be  achieved  if  Mr.  Chavan’s
 motion  is  put  to  vote.

 SOME  HON  MEMBERS :  rose—

 MR.  DEPUTY  SPEAKER  :  Do  you
 want  any  clarification  on  other  points ?
 We  will  have  it  at  clause-by-clause  consi-
 deration  stage.  Let  me  give  my  ruling
 now.

 aft  मधु  लिमये:  आप  रूलिंग  दीजिए,  लेकिन
 एक  बात  की  सफ़ाई  तो  होनी  चाहिए  1  अभी
 मंत्री  महोदय  ने  कहा  कि  हमारे  नियमों  के  तहत
 अगर  लोग  इस  बिल  के  इंट्रोडक्शन का  विरोध
 करेंगे,  तो  वे  लोग--केबिनेट  के  सदस्य--
 सोचेंगे  कि  क्या  सन्देह के  लिए  कोई  जगह  है।
 उपाध्यक्ष  महोदय,  यह  केबिनेट को  नहीं  सोचना
 है,  आप  को  भी  नहीं  सोचना  है,  यह  तो  पीलिया-
 मेंट  को  सोचना है।  इस  लिए  मेरे  प्रस्ताव पर
 विभाजन होना  जरूरी  है।

 MR.  DEPUTY-SPEAKER:  I  have
 your  motion  before  me.  (/nterruptions).  1
 want  to  finish  it.

 SHRI  SHRI  CHAND  GOYAL:  You
 yourself  were  convinced  about  two  points.
 Firstly,  the  distinction  between  “essential”
 and  “‘non-essential”  has  been  obliterated  in
 sub-clauses  (viii)  and  (ix).  He  has  not
 said  anything  about  that.  Secondly,  about
 the  delegated  legislation—this  suffers  from
 excessive  delegation—he  has  not  said  any-
 thing.

 MR.  DEPUTY-SPEAKER:  At  this
 stage,  under  the  Rules,  a  question  whether
 this  House  is  competent  or  not  to  legislate
 or  to  undertake  this  legislation  has  been
 raised,  Several  important  issues  regarding
 essential  service,  delegation  of  powers  and
 other  things  have  been  raised.  As  said,
 at  this  stage,  I  only  wanted  a  clarification
 about  competence.  1  am  glad  he  has
 made  it  very  clear.  Though  keeping  in
 view  the  letter  of  the  Constitution,  I  feel,
 while  interpreting  the  Constitution  in  this
 House,  we  cannot  brush  aside  the  social
 objectives  of  a  policy,  he  has  given  an
 assurance  on  that.  Without  providing  an
 alternative  remedy  can  we  train  the  right  ?
 Qn  that,  he  has  given  an  assurance.  Onco
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 (Mr.  Dupty-Speaper]
 that  is  accepted,  I  think,  all  the  points
 raised...  (Interruptions).

 SHRI  5.  न  BANERJEE  :  Kindly  here
 me.

 MR.  DEPUTY-SPEAKER  :  Not  a
 word  now.  We  have  nearly  taken  3  hours.
 Please  resume  your  seat.  I  have  listened
 to  you  very  patiently  for  3  hours.  On  that
 point,  he  has  kept  his  mind  open  and  on
 behalf  of  Government  also,  on  behalf  of
 Home  Minister,  he  has  said  that  they  will
 apply  their  mind.  On  other  points,  at
 this  juncture.  I  cannot  pronounce  my  deci-
 sion.

 शी  मधु  लिमये  :  हाउस  को  फैसला करने
 दीजिए।  इस  बिल  की  कांस्टीट्यूशनेलिटी के
 बारे  में  मैजोरिटी से  फैसला  हो  जाये।

 SHRI  ve  KRISHNAMOORTHI  :  Let
 the  Supreme  Court  certify  that  this  Bill  is
 in  conformity  with  the  fundamental  right.
 Than,  we  can  pass  the  Bill  even  without
 discussin.  Let  it  be  referred  to  the  Supreme
 Court  for  its  approval.

 SHRI  NAMBIAR  :
 Attorney-General.

 We  can  call  the

 MR.  DEPUTY-SPEAKER:  Mr.  Madhu
 Limaye,  your  motion  is  there.  Your  sug-
 gestion  is  that  we  should  follow  a  different
 practice  now  from  what  we  have  been
 following  and  we  should  put  a  substitute
 motion  or  an  amendment  at  the  introduc-
 tion  stage.

 SHRI  MADHU  LIMAYE:  The  objec-
 tion  is  on  the  ground  that  it  is  beyond  the
 legislative  competence.

 MR.  DEPUTY-SPEAKER ;  This  is
 the  stage  of  introduction.  We  have  to
 keep  in  view  the  practice  that  we  have
 been  following.  Your  point  should  be
 ralsed  in  the  Rules  Committee.  At  this
 stage,  when  I  put  the  motion  for  grant  of
 leave  to  the  vote  of  the  House,  you  have
 aright  to  reject  it.  I  would  not  accept
 your  suggestion  now.

 ad  ry,  लिमये :. y  कारण  देगा  चाहिए या  -
 नहीं  देना  चाहिए  अस्वीकृत  के  लिए?
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 MR.  DEPUTY-SPEAKER : not  accept  your  motion.

 भी  मधु  लिमये:  आप  एक  मिनट  मेरी

 बात सुनेंगे?

 1  would

 MR.  DEPUTY-SPEAKER  When
 the  motion  for  grant  of  leave  to  introduce
 the  Bill  is  put  to  the  vote  of  the  House,
 you  have  a  right  to  reject  it.

 भी  मधु  लिमये  :  मैं  बोलना  नहीं  चाहता,
 मैं  वोट  चाहता हैं  लेकिन वह  मेरे  प्रस्ताव पर
 होना  चाहिए।  तब  मेरी  तसत्ली  होगी  कि
 हाउस  ने  फैसला  किया  1

 MR.  DEPUTY-SPEAKER  :  I
 given  three  hours.

 have

 st  ay  लिमये  :  मैं  अपने  प्रस्ताव  पर
 वोटिंग  चाहता  हूँ  ।

 MR.  DEPUTY-SPEAKER  ;  I  have
 given  my  ruling...  (/nterruptions).

 SHRI  S.  न.  BANERJEE;  Ona  point
 of  order.

 MR.  DEPUTY-SPEAKER:  On  my
 ruling  ?  I  have  give  my  ruling.

 SHRI  5.  M.  BANERJEE:  Not  about
 that.

 MR.  DEPUTY-SPEAKER  :  Please  re-
 sume  your  seat  (/aterruption).  1  heve
 heared  for  three  hours.  Mr.  Limaye  has
 built  up a  case  for  following  a  different
 procedure  There  is  some  valid  point.
 But  on  this  occassion,  on  the  spur  of  the
 moment,  we  cannot  make  any  deviation
 from  the  accepted  practice...

 भी  मधु  लिमये:  डेविएशन  नहीं  है।

 न.  DEPUTY-SPEAKER  :  It  is  not
 proper.  It  should  go  to  the  Rules
 Committee.

 बी  मधु  लिमये:  मेरा  व्यवस्था  का  ब
 है।
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 MR.  DEPUTY-SPEAKER  :  I  will
 Dow  put  the  motion  to  the  vote  of  the
 House,

 SHRI  5.  M.  BANERJEE:  Ona  point
 of  order.

 MR.  DEPUTY-SPEAKER  :  I  will  not
 listen  to  anything  now.  1  am  now  putting
 it  to  the  vote...

 SHRI  5.  M.  BANERJEE  :
 of  order.

 On  a  point

 MR.  DEPUTY-SPEAKER  i  Show  me
 the  rule.  1  have  heard  for  three  hours.
 Under  what  rule  are  you  raising  the  point
 of  order  ?

 SHRI  S.  M.  BANERJEE:  I  would
 only  request  you  to  hear  my  point  of  order
 without  any  anger.

 MR.  DEPUTY-SPEAKER :  I  have
 heared  for  three  hours.  I  have  given  my
 ruling.

 SHRI  5.  M.  BANERJEE:  You  have
 heared  only  for  three  hours,  but  we  are
 going  to  suffer  for  five  years.

 MR.  DEPUTY-SPEAKER  :  Show  me
 the  rule  under  which  you  are  raising  the
 point  of  order.

 SHRI  5.  M.  BANERJEE  :  Under  rule
 376.

 “A  point  of  order  may  be  raised  in
 relation  to  the  business  before  the
 House  at  the  moment.”

 A  motion  has  been  made  by  the  hon.
 Home  Minister  that  leave  be  granted  to
 introduce  this  Bill.  (/nrerruption).  If  you
 are  angry.  then  I  will  not  speak.

 MR.  DEPUTY-SPEAKER  :
 to  know  the  rule.

 1  wanted

 SHRI  5.  न.  BANERJEE  :  Rule  376.

 DIVISION  No.  22
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 MR.  DEPUTY-SPEAKER  :
 no  substance  here...

 There  is

 SHRI  5.  M.  BANERJEE:  I  iavite
 your  attention  to  rule  340,  which  reads
 thus  :

 “At  any  time  after  a  motion  has
 been  made,  a  member  may  move  that
 the  debate  on  the  motion  be  adjourn-
 ed.”

 I  have  reason  to  raise  this.  Certain  Con-
 stitutional  points  have  been  raised.  The
 Law  Minister  has  replied  only  to  certain
 points.

 We  are  only  referring  to  certain  points,
 Sir,  wnich  were  raised  under  Article  19...
 (Interruption).

 MR.  DEPUTY-SPEAKER  Order,
 order.  When  the  debate  was  serious,  1
 have  given  so  much  latitude.  What  does
 Rule  ‘341(1)  say  ?  1  is  like  this...

 आओ  मधु  लिमये:  मेरा  प्वाइंट आफ  प्रायर
 प्रोसीजर पर  है।

 शी  जारज  फरनेश्डीज  :  व्यवस्था के  अदन
 पर  मैं  खडा हूं।  344  पर  मेरा  व्यवस्था का
 प्रदन है । है।

 MR.  DEPUTY-SPEAKER  :
 says  :

 “If  the  Speaker  is  of  opinion  that  a
 motion  for  the  adjournment  of  a  debate
 is  an  abuse  of  the  rules  of  the  House,
 he  may  either  forthwith  put  the  ques-
 tion  thereon  or  decline  to  propose  the
 question.”
 Now,  if  1  think  of  daclining,  I  can

 straightway  put  the  question  just  now......
 Unterrupsion).  The  question  is:

 “That  leave  granted  to  introduce  a
 Bill  to  provide  for  the  maintenance  of

 The  rule

 certain  essential  services  and  the
 normal  life  of  the  community.”

 The  Lok  Sabha  divided.

 AYES  16.52  brs

 Ahmed,  Shri  क्  A.
 Bajpai,  Shri  Vidya  Dhar
 Barus.  Shri  Bedabrata
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 Barua,  Shri  हरे.
 Basumatari,  Shri
 Besra,  Shri  S.  C.
 Bhandare,  Shri  R.  D.
 Chaudhary,  Shri  Nitiraj  Singh
 Chavan,  Shri  Y.  B.
 Choudhary,  Shri  Valmiki
 Deshmukh,  Shri  B.  D.
 Deshmukh,  Shri  K.  G.
 Deshmukh,  Shri  Shivajirao  3.
 Gajraj  Singh  Rao,  Shri
 Gandhi,  Shrimati  Indira
 Ghosh,  Shri  Bimalkanti
 Ghosh,  Shri  Parimal
 Himatsingka,  Shri
 Jadhav,  Shri  Tulshidas
 Jagjiwan  Ram,  Shri
 Kamble,  Shri
 Kamala  Kumari,  Kumari
 Kedaria,  Shri  C.  M.
 Kesri,  Shri  Sitaram
 Kotoki,  Shri  Liladhar
 Krishna,  Shri  M.  R.
 Kureel,  Shri  B.  N.
 Laskar,  Shri  N.  R.
 Laxmi  Bai,  Shrimati
 Lutfal  Haque,  Shri
 Mahadeva  Prasad,  Dr.
 Mandal,  Dr.  P.
 Mandal,  Shri  Yamuna  Prasad
 Master,  Shri  Bhola  Nath
 Menon,  Shri  Govinda
 Mirza,  Shri  Bakar  Ali
 Mishra,  Shri  9001
 Mondal,  Shri  Jugal
 Mrityunjay  Prasad,  Shri
 Nahata,  Shri  Amrit
 Naidu,  Shri  Chengalraya
 Pahadia,  Shri  Jagannath
 Pandey,  K.  N.
 Pant,  Shri  K.  C.
 Paokai  Haokip,  Shri
 Parmar,  Shri  Bhaljibhai
 Partap  Singh,  Shri

 Abraham,  Shri  K.  M.
 Banerjee,  Shri  S.  M.
 Dar,  Shri  Abdul  Ghani
 Deiveekan,  Shri
 Fernandes,  Shri  George
 Gopalan,  Shri  P.
 Goyal,  Shri  Shri  Chand
 Haldar,  Shri  K.
 Jha,  Shri  Shiva  Chandra
 Joshi,  Shri  3.  M,
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 Parthasarathy,  Shri
 Patil,  Shri  S.  D.
 Poonacha,  Shri  C.  M.
 Prasad,  Shri  Y.  A.
 Qureshi,  Shri  Mohd.  Shaffi
 Raj  Deo  Singh,  Shri
 Rajasekharan,  Shri
 Ram  Dhan,  Shri
 Ram  Subhag  Singh,  Dr.
 Rana,  Shri  M.  B.
 Randhir  Singh,  Shri
 Rao,  Shri  J.  Ramapathi
 Rao,  Shri  Thirumala
 Reddl,  Snri  G.  S.
 Reddy,  Shri  M.  N.
 Roy,  Shri  Bishwanath
 Sadhu  Ram,  Shri
 Saha,  Dr.  S.  K.
 Saleem,  Shri  M.  Yunus
 Salve,  Shri  N.  K.  P.
 Sambasivam,  Shri
 Sapre,  Shrimati  Tara
 Sayeed,  Shri  P.  M.
 Sen,  Shri  Dwaipayan
 Shah,  Shri  Shantilal
 Shambhu  Nath,  Shri
 Shankaranand,  Shri
 Sharma,  Shri  Naval  Kishore
 Shashi  Bhushan,  Shri
 Shastri,  Shri  Biswanarayan
 Sheo  Narain,  Shri
 Sher  Singh,  Shri
 Shinde,  Shri  Annasahib
 Shinkre,  Shri
 Shiv  Chandika  Prasad,  Shri
 Singh,  Shri  D.  N.
 Sonar,  Dr.  A.  G.
 Supakar,  Shri  Sradhakar
 Sursingh,  Shri
 Swaran  Singh,  Shri
 Tarodekar,  Shri  Y.  B.
 Tiwary,  Shri  D.  व.
 Tiwary,  Shri  K.  N.

 Kalita,  Shri  Dhireswar
 Kameshwar  Singh,  Sbri
 Kapoor,  Shri  Lakhan  Lal
 Kisku,  Shri  A.  K.
 Kothari.  Shri  S.  S.
 Krishnanmoorthi,  Shri  V.
 Kundu,  Shri  S.
 Kunte,  Shri  Dattatraya
 Limaye,  Shri  Madhu
 Madhuker,  Shri  ह.  M.
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 Nair,  Shri  N.  Sreekantan
 Nair,  Shri  Vasudevan
 Namblar,  Shri
 Nihal)  Singh,  Shri
 Pandey,  Shri  Sarjoo
 Patil,  Shri  N.  R.
 Ramabadran,  Shri  T.  D.
 Ramani,  Shri  K.
 MR.  DEPUTY-SPEAKER  The

 result*  of  the  division  is:  Ayes:  93;
 Noes  :  36.  The  ‘Ayes’  have  it  ;  the  ‘Ayes’
 have  it.  The  Motion  is  carried.

 The  Motion  was  adopted,

 lnsurahte

 THE  MINISTER  OF  HOME  AFFAIRS
 (SHRI  Y.  B.  CHAVAN)  :  I  introduce  the
 Bill.

 SHRI  NAMBIAR:  This  is  a  nail  10
 the  coffin  of  the  Congress.  (/aterruptions)

 SHRI  VASUDEVAN  NAIR  (Peermade):
 As  a  protest.  we  walk  out.  —  (/aterruprions)

 Shri  Nambiar,  Shri  Vasudevan  Nair  ond
 some  other  hon.  Members  then  left  the

 House

 STATEMENT  RE.  ESSENTIAL  SERVJCES
 MAINTENANCE  ORDINANCE

 THE  MINISTER  OF  HOME  AFFAIRS
 (SHRI  Y.  ४.  CHAVAN)  :  I  lay  on  the
 Table  a  copy  of  the  explanatory  statement
 giving  reasons  for  immediate  legislation  by
 the  Essential  Services  Maintenance  Ordin-
 ance,  1968,  under  rule  71  (1)  of  the  Rules
 of  Procedure  and  Conduct  of  Business  in
 Lok  Sabha.  [Placed  in  Library.  See  No.
 LT-2522/68.]

 16.53  brs.

 INSURANCE  (AMENDMENT)  BILL—
 Contd.

 MR.  DEPUTY-SPEAKER  :  Further
 consideration  of  the  motion  for  considera-
 tion  of  the  Insurance  (Amendment)  Bill
 moved  by  Shri  K.  ८.  Pant  on  4th  Decem-

 ‘ber,  along  with  amendments  moved.

 AGRAHAYANA  14,  1890(SAKA)  (Amdt.)  Bil  310

 Samanta,  Shri  5.  C.
 Sen,  Shri  Deven
 Sharma,  Shri  Beni  Shanker
 Sharma,  Shri  Yogendra
 Singh,  Shri  J.  B.
 Suraj  Bhan,  Shri
 Vajpayee,  Shri  Atal  Bihari
 Viswambharan,  Shri  P.
 Shri  Bedabrata  Barua  may  now  continue

 his  speech.
 SHRI  BEDABRATA  BARUA  (Kali-

 abor):  While  this  was  discussed  yester-
 day,  1  was  saying  that  the  question  of
 mobilisation  of  resources  and  other  vital
 issues  are  involved  in  this  matter,  but  so
 far  as  the  limited  objectives  placed  before
 the  country  are  concerned,  social  control
 would  certainly  achieve  those  limited
 objectives.

 The  question  of  high  premium  rates
 charge  should  be  gone  into.  The  rates  of
 premium  may  be  high.  Particularly  when
 the  policyholders’  interests  are  involved,
 we  have  to  realise  that  the  bulk  of  the
 policyholders  are  those  people  who  are  not
 only  the  common  people,  but  also  under
 the  recent  regulations  and  requirements  of
 insurance,  the  bulk  of  policyholders  happen
 to  be  quite  a  sizeable  number  of  policy-
 holders  in  regard  to  fire  insurance  and  all
 that—public  insitutions,  government  and
 other  people.  These  policyholders  happen
 to  be  people  who  generally  do  not  have
 much  claims  against  insurance  :  and  when
 claims  are  paid,  as  for  example,  in  the  case
 of  motor  vehicles,  they  are  paid  to  people
 who  have  got  a  certain  understanding  with
 those  inspecting  staff  and  other  people.
 Naturally,  therefore,  when  the  public  pays
 alot  of  the  premium  to  these  insurance
 companies,  it  is  essential  that  these  rates
 should  be  brought  down.  The  aim  of
 social  control  in  that  direction  cao  certainly
 be  achieved.

 Secondly,  the  other  alm  is  to  control
 malpractices.  There  have  been  lots  of
 these  brought  out  in  the  inquiry;  they  were
 brought  out  at  the  Joint  Committee  stage,
 There  were  allegations  that  some  compunies
 used  to  purchase  shares  worth  Rs.  6  at
 Rs.  1.50  and  then  sell  them  at  Rs.  6.  It
 is  very  dangerous  to  allow  them  to  indulge
 in  these  practices.

 *The  following  Members  also  recorded
 Noes:  Sarvasbri  8.  M.  Krisbna  and

 their  votes  :
 Swami  Brahmanandji.°


