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MR. DEPUTY-SPEAKER: The ques-
tion is:

‘“That leave be granted to intro-
duce a Bill further to amend the Consti-
tution of India."”

The motion was adopred.
off e W ;. § fadmE &1 aw
FIATE |

HINDU SUCCESSION (AMENDMENT)
BILL*

(AMENDMENT OF SECTIONS 10, 15; ETC.)

SHRI RANDHIR SINGH (Rohtak) :
1 beg to move for leave to introduce a Bill
further to amend the Hindu Succession
Act, 1956.

MR. DEPUTY-SPEAKER: The ques-
tion is:

“‘That leave be granted 1o introduce
a Bill further to amend the Hindu Suc-
cession Act, 1956."

st sedtmmenr  (@Eaw)
JuTEReT wEeT, § 77 fadaw w7 falg
Lacif 4
oft wew faprd awqedt (aeam-
93): Jurewa Wiy, T8 I8 faduw
1 fadm &= @ 3
MR. DEPUTY -SPEAKER: She has not

written to me. She ought to have infor-
med me in advance.

it wferew: affm §
TEFT gRreaT o7 fadig &7 awdi

MR. DEPUTY-SPEAKER: Note has
been taken of this.
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The question is:

““That leave be granted to introduce
a Bill further to amend the Hindu Suc-
cession Act, 1956."

The motion was adopted.

SHRI RANDHIR SINGH: I introduce
the Bill.

CONTEMPT OF COURTS (AMEND-
MENT) BILL*
(AMENDMENT OF SECTION 4)

SHRI TENNETI VISWANATHAM
( Visakhapatnam ): I beg to move for
leave to introduce a Bill further to amend
the Contempt of Courts Act, 1952.

MR. DEPUTY-SPEAKER: The ques-
tion is:
*‘That leave be granted to intro-
duce a Bill further to amend the Con-
tempt of Courts Act, 1952."

SHRIMATI LAKSHMIKANTHAMMA
(Khammam): No, no.

MR. DEPUTY-SPEAKER: This isa
different measure altogether.

The Ayes have it, the Ayes have it. The
motion is carried.

The motion was adopted.,

SHRI TENNETI VISWANATHAM: I
introduce the Bill .,

15.03 hrs.

CONSTITUTION (AMENDMENT)
BILL—contd.

(AMENDMENT OF An';m 368) BY SHRINATH
ai

MR. DEPUTY-SPEAKER: Now we
take up further consideration of the follow-
ing motion moved by Shri Nath Pai on
the 15th November, 1968:—

““That the Bill further to amend the
Constitution of India, as reported by
Joint Committes, be taken into consi-
deration.”

+Published in Gazstie of India Extraordinary, Part II, section 2, dated 13-12:68.
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SHRI SURENDRA NATH DWIVEDY:
(Kendrapara): Mr. Deputy-Speaker, Sir,
before we proceed further, I want to bring
to the notice of the House and also to your
notice a Constitutional impropriety com-
mitted by the Chief Justice of India who
has shown the most unseemly anxiety,
haste, and, if I may say so, impatience, by
making references to this Bill whichis un-
der discussion in the House. This is most
unusual and extraordinary.

As you know—and we arc all happy
about it,—this Bill has raised a great debate
all over the country. We also know that
there is a strong section opposing it both
inside and outside the House, In the
Parliament itself there has been a sugges-
tion made that the Bill or the question may
be referred to the Supreme Court for review
80 that they may reconsider the whole posi-
tion and there may not be any need fora
Bill of this nature. Ewen this suggestion
has been made. That is because we have
respect and the highest regard for the Judi-
ciary., We have our respective positions
in the Constitution—the Judiciary, the
Parliament and the Executive. And we are
also observing this convention because we
have laid down in our rules that a matter
which is sub Judice would not be discussed
in the House. Supposc a matter has been
decided bythe court and any citizen violent-
ly opposes it and says that it is wrong, the
judges are wrong, he will be hauled up for
contempt, and rightly that right has been
given to the court. (interruption)

SHRI RANGA rose—

MR. DEPUTY-SPEAKER: There is
some point of order on some observation
of yours.

SHRI SURENDRANATH DWIVEDY :
What is it that they want to point out? Is
it on certain sentence which I have said, or
ig it that I cannot stand? What is the
point of order, Sir?

MR. DEPUTY-SPEAKER : Shri Ranga,
SHRI RANGA (Srikakulam): I am

sorry, Sir, I have to come in the way of my
hon. friend Shri Surendranath Dwivedy.
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SHRI S. KUNDU (Balasore): Sir, I
want to say something on his very point
of order, on his intervention. ...

MR. DEPUTY-SPEAKER : No, not
now, One point of order has been raised.
In between no other point of order is enter-
tained. Please resume your seat.

SHRI RANGA: Sir, I am extramely
sorry to be obliged to have to come in the
way of my hon. friend Shri Surendranath
Dwivedy presenting his case before you. I
am not quite sure and I do not know—there
was no introduction from you either—on
what basis he has started talking now, and
making this particular speech. I under-
stand, he wants to raise an objection to
what the Chief Justice is reported to have
said in a seminar or conference. Is this
intervention a part of the speech which he
wants to make on this Bill? Or is it a point
of order, a sort of intervention, for which
he has taken your special permission? If
50, under what rule, and in what manner?
With what justification you have allowed
him to do this, Sir, I would like to know,
(Interruption) Tt is not between him and me;
it is a matter between me and the Chair,

Secondly, the Chair has got to take into
consideration the propriety of questioning
whatever is reported to have been said by
the Chief Justice of the Supreme Court.
Would it be proper for this House to take
into cognisance what is reported to have
been said by him and then proceed with it?
(Interruption) It is not my intention to ex-
cite anybody. If my hon. friends are not
prepared to have patience with themselves
Jet them have patience with me. They are
welcome to do it because it is not a new
thing for them. What I am concerned with
is this. Would it be proper for us, would
it be right for us, to bring in this kind of &
discussion? Because, Sir, what would
happen is this. If you allow my hon,
friend to have his full say in criticising this
report—we do not know whether itisa
correct report or full report—then what will
happen is this, that everyone of us would
wish to say something on that it would
open the doors for a full debate, and we
must have the right also then to say whe-
ther he is justified or not justified and all
that. Some of us will say he is justified;
some others will say, this House has got the
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[ Shri Ranga ]

right and so on. Therefore I would sub-
mit to you this. Thisis a ticklish matter
which has to be decided. I don't think it
is right for you here and now to give a rul-
ing. It must be necessary for you with all
your wisdom to take counsel with your own
officials as well as unofficial advisers, in
whichever way you like, so that you may be
advised properly, and thereafter only give
your ruling on this matter,

SHRI 8. KUNDU : Mr. Deputy-Spea-
ker» Sir....

MR. DEPUTY-SPEAKER : Let the
hon. Member please resume his seat.

SHRIS. KUNDU : May I submit....

MR. DEPUTY-SPEAKER : If this kind
of defiance goes ons T shall have to be very
strict, When I am asking him to resume his
seat» he must resume his seat.

SHRI S. KUNDU : You cannot threa-
ten us like this,

MR. DEPUTY-SPEAKER : Let him
resume his seat first.

SHRT THTIRUMALA RAO (Kakinada):
May I submit. ...

MR. DEPUTY-SPEAKER : Let the
hon. Member resume his seat. I am not
going to listen to anybody now.

SHRI S. KUNDU : We cannot allow
¥You to usurp our rights.

SHRI RANDHIR SINGH (Rohtak) :
You may pleass name him. He is not
obeying the Chair.

SHRI THIRUMALA RAO : Are we to
keep order in this House or not ?

MR. DEPUTY-SPEAKER :  Shri
Surendranath Dwivedy wrote to me just
before we were to adjourn for lunch that he
wanted to raise this matter. I said thatat
the time when the Private Members' busi-
ness would be taken up,» I would permit
him and in between I would also try to
inform Government because their point of
view also most come forward. So. I allow-
ed him. 1 had consulted the rules of proce-
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dure also on this point. He could raise it
as a point of order or as a point of pro-
priety under rule 376 or 377. It is not a
debate that he wants to have here on this.
Nor had I seen the full text of the report.
But in between I have seen.. ..

SHRI ATAL BIHARI VAJPAYEE
{Balrampur) : The propriety of the judge’s
conduct is in question.

MR. DEPUTY-SPEAKER : No. no. 1
have consulted the rules and I find that he
can either raise it as a point of order or as
a point of propriety. He began by asking
whether this was proper. He ought to have
introduced the point by saying why he was
raising it.

SHRI SURENDRANATH DWI-
VEDY : 1 started with the question of
propriety. I said it was a constitutional im-
propriety.

ot g Fagrt arwady @ IUTERE
wgiza . . (sTEEnT) ..

SHRI HEM BARUA (Mangaldai) : We
are pointing out that the Chief Justice is
trying to impede this lagislation on the
floor of this House. We are discussing his

conduct not as judge in the Supreme Court
but outside the court.

MR. DEPUTY-SPEAKER : This is not
proper.

ot sEa fagr) mwddt : § ==-
T &N 997 ISMI ARG § | W Fg
@ & fF Jiamad, i few &7 siwmaEy ?
i faey o9 & WO & WAy o7
w7 99t 31 awdr & 7 SisrgEr fedY
Sreffere % att F &Y &1 g%dT £

IIEgE WElay, HiEA TR RN
arg &1 sorora A4y R@ar fEgw feelr
ETw & WIS # gEi 9% 6rdl-
T FT |

SHRI NATH PAI (Rajapur) : We are
not discussing his conduct as nysyadheesh,
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SHRI HEM BARUA : We are raising
the issue with regard to a statement made
by him outside the Supreme Court.

st wew fagrdt mwgdt . ¥ A
aw femr on g & f S wa-
ma & angT oy Fav fe 9FE W@
uw efsone faqa & 780 § WX TW
ST %7 waTe W daT AgY A A%ar
7 | feT ag wafa & 7Y 95§ a1 awar
# | 7z amfa qd) 3218 I wHAT 5 I
f ag wrem o f SegiA AT Afeea &1
tfaas & ¥ & | AfeA 6% afza &
AT 9 TH §EA § T91 &1 AR} AHAT
g

ST FYE gagsfza ®HIMT AT
agq £ A1 «F, A FF g
difaa

MR. DEPUTY-SPEAKER : There is

one point that Iwant to clarify soasto
pin-point the debate. If at all somebody

wants to put a question, then the pointis this.

The question is whether it is a matter to be
raised on a point of order or as a point of
propriety. 1 have gone through whatever
little report I could get. The question is
only a very limited one, and therefore, I
have permitted the hon. Member.

SHRI ATAL BIHARI VAJPAYEE : It
is not just a limited question. You are
opening the flood-gates.

MR. DEPUTY-SPEAKER : The limited
point is whether the Chief Justice can ques-
tion the rights of this House.

SHRI H. N. MUKERJEE (Calcutta
Morth East) : T would beg of you to pull a
veil over these proceedings and persuade
my hon. friend Shri Surendranath Dwivedy
to drop this matter, becausec the last thing
that we want is polemics in regard to the
conduct of the Chief Justice unless we are
ready with a substantive motion. There-
fore, propriety can only relate to what is
said to have been spoken by the Chief
Jusiice at a meeting whose report appeared
m the newspapers, We are not here to
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discuss the propriety of the conduct of a citi-
zen. Chief Justice or not. outside this
House. If it is just a point of propriety,
you may please limit yourself to proceed-
ings in this House and things relative to the
proceedings in the House, We should not
spoil the atmosphere of the proceedings by
injecting this tangle between the judiciary
and the legislature.

SHRI SURENDRANATH DWIVEDY:
I entirely agree with that view. Ido not
want to create an impression that there is a
tussle going on between the Chief Justice of
India and the Parliament of India (Imterrup-
tions). There is no dispute (Interruptions)
They may shout at the top of their voice.
But I will have my say. I will confine my
remarks only to the limited point you have
referred to (Interruptions).

SHRI PILOO MODY (Godhra) : I
would like to make a statemnent.

SHRI SURENDRANATH DWIVEDY :
I will confine my remarks to the limited re-
ference that you have made.

THE PRIME MINISTER AND
LEADER OE THE HOUSE (SHRIMATI
INDIRA GANDHI) : [ entirely agree with
what has been said, that the last thing we
desire is that there should be a discussion of
the merits of what the Chief Justice has said.
‘This matter was sprung on us. [ only heard
about it just before I came in. ...

SHRI RANGA : We did not even know
it.

SHRIMATI INDIRA GANDHI : We
are trying to discuss something the anthen-
ticity of which we do not know. We have
no authentic report; we know only what
has appeared in the newspapers. If even
without discussion there is 30 much excite-
ment. a discussion on this matter may lead
to something for which we may be sorry
later on. . (Interruptions)

THE MINISTER OF LAW (SHRI
GOVINDA MENON) : If you are admit-
ting a discussion, it would be much better
that the members of the House know what
exactly the Chief Justice had said. There-
fore. if time is given, I shall try to get from
the Chief Justice a copy of what he said.
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SOME HON. MEMBERS : No. no.

SHRI RABI RAY (Puri): A lawless
Law Minister | (Interruptions).

SHRI M.L. SONDHI (New Delhi) : He
should resign. He is the most incompetent
Minister. Heis bringing the Chief Justice
into disrepute. He wants to drag the Chief
Justice into controversy. The other day he
misbehaved here. Now he has done it

again,

SHRI GOVINDA MENON : What I
said was that I would try to get an authen-
tic version of his speech.

SHRI M. L. SONDHI : He has crossed
all standards and limits in this House
(Interruptions).

SEVERAL HON. MEMBERS rosec —

MR. DEPUTY-SPEAKER : I will first
hear Acharya Kripalani. Then I will listen
to others.

SHRI J.B. KRIPALANI (Guna) : May
I know whether the criticism that is being
offered is criticism against the Chief Justice
in his capacity as Chief Justice or in
his capacity as a citizen expressing his
opinion ?

SHRI RANGA : Even if he were ex-
pressing his opinion as a citizen, people
are free to say what they like.

SHRI J.B. KRIPALANI: Was he speak-
ing in the course of conducting a case or
was he speaking outside as a citizen ?

SHRI C.C. DESAI (Sabarkantha) : It
is immaterial.

SHRI J. B. KRIPALANI : He was
speaking as a citizen of India and he has
every right to do so.

SHRI S. KUNDU : Everybody has got
the right to speak as a citizen and say
whatever he likes. This is & sovercign Par-
liament and we can discuss whatever we
like: we can discuss the statement made by
the Chief Justice. When Mr. Dwivedy got
up, after obtaining your permission. there
Was no oocasion to create a furore in this
Houso unnecossarily without listening to
what he is going to say. Here is the report
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in the press that the Chief Justice has said
that by this amendment an attempt has
been made to whittle down fundamental
rights. It is quite right that he can say as a
citizen of India, but what I want to bring
home to all these members is this, that he
will sit in judgment tomorrow. Suppose this
Bill is passed, a writ petition is filed and he
may sit on judgment over it. So, we can
discuss whether it is proper for him to
comment like this on the Bill.

SHRIMATI TARKESHWARI SINHA
(Barh) : He is discussing the conduct of
the Chief Justice.

SHRI PILOO MODY : He has just said
something which I find highly objectionable.
Please allow me a minute.

SHRIMATI TARKESHWARI SINHA :
The Chief Justicc was speaking in his capa-
city as a private citizen. The hon. Member
says that if a writ petition is fileds the
Chief Justice sitting as the Chiel Justice in
the Supreme Court will react to it. This is
discussing the conduct of the Chief Justice
which no hon. Member is permitted to do.

MR. DEPUTY-SPEAKER : Let me
make onc thing clear.
SHRI PILOO MODY : Not before

hearing me. What the hon. Lady Member
has said is entircly correct. Shri Kundu has
said that the Chief Justice sitting as the
Chief Justice of the Supreme Court of
India gives judgments according to his per-
sonal prejudice. This is the import of what
he said.—that the Chief Justice does not
listen to the arguments that are advanced
before him but that he gives judgments on
the basis of his personal prejudice. This is
highly objectionable and 1 recommend that
these remarks be expunged from the
record.

SOME HON, MEMBERS rose—

MR. DEPUTY-SPEAKER : No further
debate on this.

SHRI TENNETI VISWANATHAM
(Visakhapatnam): I am not going to speak.
I want you to stop this.

MR. DEPUTY-SPEAKER : I am going
to stop this. -
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ot wy fowd (YAT) : SIS
wgve, g foia Afxd 7@ @ qram
o\ IAW AT |

st dfam o ag Ad @ FwA
2 wre sy wfam afwT

MR. DEPUTY - SPEAKER : This is
quite a serious matter and I do not think
even Mr. Dwivedy, when he wrote tome a
longish note. had any desire to have some
sort of conflict or raise a controversy with
the Chief Justice of India because his note
is very clear.

As Acharya Kripalani has said rightly,
recently his individual capacity the Chiefl
Justice made a longish speech on the Inwkof
contempt. I have got acopy of it with
me because I was studying it. As As:hnry_a
Kripalini has said he was speaking in his
personal capacity and no body can take
objection to that.

SHRI SURENDRANATH DWIVEDY:
T respect the wishes of the Housc and 1
also agree that we should not cast any asper-
sion on the conduct of the Chief Justice of
India. But what is worrying me, and itis
a matter of concern for the entire House
and the country, is that reference is being
made to a Bill which is under discussion in
the House. Certainly the House can take
note of it. Some of our friends want you to
get an authorised copy.

SHRI ATAL BIHARI VAJPAYEE : He
is going into the merit.

SHRI PILOO MODY : Please stop him.
(Interruptions)

SHRI SURENDRANATH DWIVEDY:
I have to place my point of view and
you must give me proper opportunity. What
1 want to say is this.......

MR. DEPUTY-SPEAKER : I give you
hearing. But one thing is, your remarks
should not give rise to either controversy or
create an impression that a certain feeling
is here and certain remarks were made
somewhere and they have been heard. You
should not say anything about that.

SHRI SURENDRANATH DWIVEDY:
Here an attempt has been made to
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produdice issues in discussion. Hereisa
report published in the newspapers. I do
not take all newspapers. This is a PTI
report,

MR. DEPUTY-SPEAKER : Can we
not presume that this is made in his per-
sonal capacity? If you presume that,
there is no point.....(Interruption)

SHRI SURENDRANATH DW IVEDY:
Then it becomes all the more serious and
there will not be so much objection. You
must admit that it has been published.
Some portions of it were under gquotation,
They have not been contradicted. Neither
the Chicl Justice has come forward with a
statement ‘I have made a personal remark.’
There is no such thing before us. How do
you come to that conclusion? I want to
know because—you must bear with me—
(Interruptions)

SHRIPILOO MODY: You cannot
listen to this, Sir,

SHRI SURENDRANATH DWIVEDY:
It is a deliberate attempt to whittle down.

MR. DEPUTY-SPEAKER: With the ob-

servations made by Acharyaji you agree.
Your speech is likely to create an
impression. ......

SHRI SURENDRANATH DWIVEDY:
That is going to be decided. There is no
record. What has been published in the
paper? On the basis of that I am coming
to you. There is no question thatitisa
personal remark he has made.

MR. DEPUTY SPEAKER:
conclude.

You must

SEVERAL HON. MEMBERS rose—

SHRI SURENDRANATH DWIVEDY:
It would be difficult for me if you permit
that. You will write to the Chiel Justice

MR. DEPUTY-SPEAKER: No, no.
As Isaid in a persooal capacity he has
made certain observations and others who
are not in favour of the Bill are also
making similar observations, I take it in
that light.

SEVERAL HON. MEMBERS rose—
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SHRI SURENDRANATH DWIVEDY:
1If you permit these interruptions, it will be
impossible to function in this House,
(Interruptions) When you have permitted
me, you must listen to me.

MR. DEPUTY.-SPEAKER: By your
speech, the grounds of propriety have been
lost completely.

SHRI SURENDRANATH DWIVEDY:
You must permit me. Have I[said
anything unparliamentary? Have I said
something which is not connected with the
issue raised before us?

Do you want to stop me like this?

MR. DEPUTY-SPEAKER : It is not
unparliamentary. But cven within the
framework of the Constitution if anything
is said here which is likely (o creale a
sense. . .

SHRI SURENDRANATH DWIVEDY:
It is not impropricty.

MR. DEPUTY-SPEAKER: No; not
impropriety. (Interruption)

SHRI SURENDRANATH DWIVEDY:
It is impossible o function,

SHRI UMANATH (Pudukkothai) :
It may be right or wrong, but we are
entitled to put it before the House.

SHRI RANDHIR SINGH: Sir, there
is a point of order.

MR. DEPUTY-SPEAKER: There is a
point of order from this side.

SHRI SURENDRANATH DWIVEDY :
If this is the case, at every stage, every
speaker in this House would not be per-
mitted to speak. Iam relevant. If Iam
irrelevant, if I am going out of the way,
you have a perfect right 1o call me to order.
But 1 must be permitted to say whatl
want to say. (Inrerruprion)

MR. DEPUTY-SPEAKER: The Prime
Minister.

SRIMATI INDIRA GANDHI: I want
to assure the hon. Member, Shri Surendra-
nath Dwivedy, that nobody is questioning
his motives or his sincerity or his...

" weNot recorded.
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AN HON. MEMBER: discharge of
his duties.

SHRIMATI INDIRA GANDHI: . .dis-
charge of his dutics. Nobody wishes to
Suppress anything which he wishes to say.
But he has himself agreed that it would not
be proper to have a discussion here which
may create acrimony . .

SOME HON. MEMBERS: No.

~ SHRIMATI INDIRA GANDHI: But
itis. Whatis the use of saying **No?"

) ISHRI UMANATH: If only acrimony
1s introduced, there will be acrimony; other
wise not.  (Interruption)

whether you wantit or not, that situation
has already arisen, and therefore, 1 would
appeal to Mr, Dwivedy to agree to drop the
matter now.

SOME HON. MEMBERS rose—

SHRI J. B. KRIPALANI: I want to..
point out one thing. Mr. Hidayatullah
was immediately contradicted by Mr.
Chatterjee. Was Mr. Chaiterjee contradic-
ting him as a Supreme Courl judge? He
was contradicting an individual who was
givin,g his opinion. I suppose that every
cltfae_n of India has the right to give his
opinion and his opinion before Parliament.

SHRI UMANATH: We have the
right to discuss this also. (Interruption)

SEVERAL HON. MEMBERS rose—

MR. DEPUTY-SPEAKER: This is
closed. About thie nothing will go on
record.

SOME HON. MEMBERS: #=

L 2]

SHRI SURENDRANATH DWIVEDY:
Nothing has been recorded.

Ll
e

MR. DEPUTY.SPEAKER: You sec
from the records, except your last sentence
when certain bad things have been said—
all these are not from your mouth—all the
others have been recorded. There are some
friends who said something from behind
and therefore 1 said that the last sentence
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need not be recorded. You can see that
from the records that only the last sentence
has not been recorded. (Interruptions)

SHRI SURENDRANATH DWIVEDY:
Thave not said anything else. Please sec
whether I have said anything else. Thus
See our records. 1 want you to see whether
any of my sentences has been recorded,

MR. DEPUTY-SPEAKER : I would
call for the records in my room to see if
there is any other sentence except the last
sentence which has not been recorded. You
have completed the last sentence.

SHRI SURENDRANATH DWIVEDY:
T have not completed. T have not uttered
it. How could this be recorded? Do you
presume what I am going to utter? Thisis
very strange you know what T was going
to say. I want to know whether this is

recorded or not. I shall utter the sentence
and then T shall sit down. Otherwise the

House will remain in suspence unless you
permit my sententence to be recorded

MR. DEPUTY SPEAKER: If1allow
it, others may speak from behind.

SHRI SURENDRANATH DWIVEDY:

Nobody will
speak.

spcak. Nobody wants to

MR. DEPUTY-SPEFAKER: T do not
know. They were also standing; you also
know that Mr, Nath Pai was standing and
everybody was standing. 1 shall permit the
sentence to go on record provided others
do not speak.

SHRI SURENDRANATH DWIVEDY :
What is the position now? Shall T comp-
lete the sentence ?

MR. DEPUTY SPEAKEK: Completc
the sentence if you want to complete,

SHRI SURENDRANATH DWIVEDY:
Will that be recorded?

MR. DEPUTY SPEAKER: Yes, that
will be recorded.

SHRI SURENDRANATH PWIVEDY :
All right. Thapk you. What Twanted to
say was this, that since | found that the
House was in an excited atmosphere and

AGRAHAYANA 22, 1890 (SAKA)

(Amdt.) Bill 270

since friends from all sections of the

House expressed & desire that we should

not take up the question at the moment, I

respected the wishes of all sections

of the House—TI also know the implications

because it was hardly my desire to do that—
and therefore, I drop this matter for the
present.

SHRI NATH PAl (Rajapur): Mr.
Deputy Speaker, Sir, in order to remove
any misunderstanding, let me cxplain to
you and through you to the House, what
you had written to him. Mr, Dwivedy
has not been getting a fair deal from you.

Let me read out to you what you wrote
to him. It was on that authority given by
you that he was trying to speak. If you
are not going to allow us to speak, we
shall also play that game. (Inrerruptions)

AN HON. MEMBER: He isa heart
patient. Let him speak.

SHRI NATH PAI: Let my heart go to
hell. You cannot pull our legs like this. 1
want to finish this sentence.

You wrote to Shri Dwivedy in your
own handwriting this letter:—

“Riase it"—
that means, raise the alleged reference to
legislation in Parliament by the Chief
Justice.

**Raise it when we take up Nath Pais
Bill. In the mean time I shall kesp
Minister informed.™

The Leader of the House and the Law
Minister should know that since the matier
was very importiani, with your comcent,
with your permission, with your knowledge
he sought to raiseit. You gave him par-
mission under rube 377. Nobody can say
that it was without your permission. We
owe it to you that Shri Dwivedy was
allowed to complete his submission. When
he was about to refer to it, he was interrup-
ted. At no siage had he cast any aspersion
on the Supreme Court Chief Justice. He
wanted to refer to it with the permission
of the Chair. Now that you have mads an
appeal, we want to drop it.

So far as shouting is concerned, when-
ever Shri Ranga raises, sa a sertior man,
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not only as the leader of his party but also
as 8 man who has contributed very largely

to the freedom struggle, we show respect
to him,

SHRI RANGA: Have I not shown it
to you?

SHRI NATH PAI : You must be
ashamed of your partymen doing like this.
I have not done that in my life,

SHRI PILOO MODY rose—

MR. DEPUTY-SPEAKER: No
further provocation,

SHRI PILOO MODY:: I will agree to no
further provocation. If you accept that there
was provocation. If you so accept, T will
sit down.

SHRI UMANATH: We are not afraid
of your weight. Do not show your size.

SHRI PILOO MODY : Let me make it
quite clear.. . .(/nterruption)

SHRI
for it.

UMANATH: We aregame

SHRIPILOO MODY: Let me make
quite clear to these puny little Reds that
just because they shout, we are not afraid.
We are not afraid of what they do in the
bazars; we are not afraid of what they do
in the streets; we are not afraid of what
they do in Parliament.. ...(Innerruption).
Did you hear me?

SHRI NATH PAI: Finally, may 1 make
an appeal 7 Let the House return to the old
atmosphere of mutual respect and tolerance.
Tolerance and respect cannot be unilateral.
In this House we have a multi-party system.
Respect and tolerance will have to be
reciprocal. If this is wanting, and responsi-
bility will lie on those who will challenge it.

! west fagi(t arngdy : ImeTH
wirem, af oF A s} | amAT
wxEq, ot gHe UHo f3dd), & fau aw
ol & e ¥ wreed ) v i dar
76t gor & e off Sy TR ¥ fog
w? g W g WiT AW g oW
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T H I AT AqF gL A A § G
arfr 7y &1 w7 W @ AMF 9T
€9 NI 7 SAEqT HT AT ISMAT |

ot are oqrf ;9T qW B, T
9 % fow |

ot wew fagdt wowedt © ST IW
FT AGM | TG T AIA-HYAT qHR FT
waTe & (sawanq) fret o @z adt wa-
gt wife f g feed & S A
sfasre 9 sfaeew T Tgd § 1
afa fa7 ATH1 9 RH IATH WAWE
FIF £ 9% gravd H qISqT ® WA
FET A 20 AT HT TA § & WL
fedft & sy qv wfe A arl g,
ar g aaiEfed @M W AT
fea, srgr 7L |

MR. DEPUTY-SPEAKER: Shri
Dwivedy was very eager to raisc this issue.
Therefore 1 requested him to raise it when
we took it up. I may also tell him that there
was no intention on anybody's part, neither
the Chair nor anyone elses to show dis-
respect. Now let us stop it here once
and for all.

Let us take up the debate further.
SHRIJ. B. KRIPALANI rose—
oft we fawd : #2 qF sTaE A
T g |
SHRI S. M. BANERIJEE (Kanpur):
Sir, before he starts his point of orders

1 apologise to Shri Dwivedy on behalf of
Shri Piloo Mody.

SHRI PILOO MODY: Exactly five
minutes too late.

ot wy femd (79%) wead WEl-
g, AT UE AT FTAWR | IH
TwT & ® ArAA o FrAAE 2 0@
o fodhqw gz 99§ | o 97 gUT IH
¥ qR wif e A | W@ s
% vy & § sqaedT W We IITAT
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e § A sew fag & e owv
T §B IGTN FT G fewmar wrgan
£ o1 4% wra< wgw #1 fara & fog
g1 A Aqd wgEw faw g
FT VAT TAWT gAT 4T AT gEH
AL F AT WA T VAT HHET
q ©@ &1 956 AN F v 91 | IER
AT qF TO T S &1 IZ ATHE
Aaqu faa § | dfFT W §
f& w fadss o frew g ¥ 9=i
99 W & | TR AL § &1 UHATCER
&1 fraft gaedi & fagast o g9t v
% faq faerd & 1 31 pware frat weenl
& §Hedl AR N & FIC 9t FA
% fou fasd & | 7 9T ¥ U g
I8 |WrEAT g W} §F AE ¥ o
arzar g 5w 0w v & faw
q¢ UF ¥ G § @A I9d1 @ W
& THAT F1 WX ag) T2 W14
AY g9 T 190 fagas fadft az=y
oqw £, & AT 19 frdas &1
IAFT &gy i ? Ay dar ar s T
Fz agar ¥ fF gat fadme  wged
T &1 & aran § 5 o & faw agw
HZAYT § | ZUMAT R 9T 9T T FTR
A IS &1 AWR A ¥A fagas
# fagrai # 7qa frar § 1 Sw g A A
! A FA AR A (S QRIE | I
®T WY TET OX gWTR 1 F ST R
AT FTA Rell §98 WE |

SHRI SURENDRANATH DWIVEDY :
Has the House not permitted that the

Bill be discussed? That is the point of
order then?

MR. DEPUTY-SPEAKER : He is
making a different point altogether.
whether one Bill should exhaust all the
time of the Private Members business
throughout the session. He has informed
me.

SHRI SURENDRANATH DWIYEDY:
That is for the House to decide.
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SHRI N. SREEKANTAN NAIR
(Quilon): Let him move a closure motion
if he wants.

ot vy foed X T WIT &
#ifog | 9% @ix qg /T FE EwT
girwd A § dge frlw e
AT TWAT AEAT § | WHET w7 fwarr
626 WX 627 5 ¥ | WA WHw
g:

“Allocation of Time to Bills
and Resolutions

One of the important functions of
the Committec is to recommend the
allocation of time to all private
members’ Bills and resolutions: in the
case of Bills, this is done after their
introduction in the House and in the
case of resolutions after they have been
balloted. The maximum time allotted
for consideration and subsequent stages
of a Bill as also for discussion of a
resolution is four hours.

After the adoption of the report of
the Committee by the House, the
allocagion of time in respect of Bills
and resolutions takes effect as if it were
an order of the House."

st oweie feg : oz @@ @
ar € far aga grir &t

ot vy fomd : & w30 WY @WE
fe A g, & ot ¥ga § i @ P )
25 w2 agw gt Tfgg 1 A0 @ @
g7 dfeg wo | Y Faw @ AT
Wi a% & fag & | g% fadaw qr ¥s
Mfe 2@ w0 A T wAEL AT
7% ¥ geaw 7T 4 W2 & wfkforr 15
faAz qug I ®T WET AT AT | T8
@0 A gur ¢ 5 faw F oY snk-
Ty 7T 9¢ YAt § ag WA § omd
® A F W Iaw ogfad) 37 & AR
¥ fodas 99 ¢ 37 2 W7 qFEAT
AT QT | 9% AA ¥ OV QAT A T g,
frw 18 aal ¥ Qg OF 4T & WA
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[ wg fomd )
e & uF T frre # vk gaw ¥
52 w71

AU frdew g fr g A o
fegas & fagral ®t wq= fFar six
W # 77 ofwret §, og w4 fad ev
FAaXd T ¥ AT FA SN
s faw w g T wre fra g7 W%
WH AN FwrR A am faar g, 9
&3 IR amow faar @A 9w
wY @ § ) g A fagws @ Afase
*r wear o frdr I 8T

st e ey @ a7 wT ane
T W7 | UF G2 & 18 FAMT w9q
wd §F £ 1 gy faae w1 ¥ W
ET FTT AT Y |
MR. DEPUTY-SPEAKER: The ques-
tion is whether the House should encroach
upon the time allotted to the Private
Members’ business to such a limit. This is

the question. There are some precedents.
We have to take a decision on this.

sit 7y formd et g, M-
wg A fr wris Wi S we
fafaead &1 7 far a1 1 9991 =59
w1t foar g Wt 3, o FEw At
14z & 7 qrew A faar

ag fedwm AT #Y Y6 figar a1
FHT{ fadas & a9 97 7 mromm)
& ¥l gwa F =Y wrar 2 fF w7 A
? g & faa & fagra #1 awx
A 5 fgur & A AT IEE @
25622 ) qR ET A AT E
3fe 190 froft el & faw o gu
g1 W19faw wdgud A ww F
TG I § weeAq € foen mgeygt
™MW 2 wAAFNINT ¥ go faw
At € & vafeg ¥ srdar & s ow 0x
7gq uw offie & @y W) nfe
Avr aTgE A F:1 A7 R WX gL
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I@ W WAA & WY ORI A TG WY
g agd wud A W arT 7 w8 @r
g, 7 & FaTgy & o9 § AT A
w@ & fagm # ofed fear & &
ORI ATEEA 2T MR gET faw &
1T | uifoae afads #fedq faw g,
W 7 Wed [ er4wa ]

st gt fgad . =9 19 faw
1 T TEw g faar s

=t 7y fawd : w3 W9 woAr @
T A Fg g § | Y W9 v @ @
fs mrq frd &1 S%a TEY

SHRI SURENDRA NATH DWIVEDI:
This is an interruption and not ‘rokna’.
I think, Mr. Limaye will agree that this
is permitted in all Parliaments,

sft vy fmd : 8% & 78 arf
anafa 78 &1 & st awfa s @
g7 at wemw W@, ¥q ag frdww
§ fr qa Pt meenl &1 9 Pt
#1897 ¢ ag &eq 7 fHar Snw ) A%
FTHr 79 IEH FIT T @ A
37 1 fgrma af A8 &7 9@ qg fam
FHL UG | OO TTER A § 25 W2
few g 1 gael #r§ wrifa T@F &
wfem gaik 19 fasi #1 i gad gl
& 9 190 fam § Iawr A qFT AW

ot wew fagrd aldat @ SuTeRw
#ieg, ot 7y faqd 7 ¢F ag7 wEEA-
QUi H¢T ISTAT # | Z/ AT A A€ THIT
A& < wwar fe it w9 § 1 fadgw
g & | §EF IW 9T 991 F7Aw
wrzar § | wfiw g Jrzar § SfET g
ug & 5 = oY foroft aeemi & gl
T Gl R MU A 3@ T &
gaT foran 91T aT AR I@ ot AT
¢ & fadaw & gafafea fegr w1 -
w1 & forar & o gowre 39 97 fag-
H WY | TEAT e w7 A 7wy §
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TH ¥ W AgT §, 99 KT 6T
w31 v fadaw F fag SeTerw
#3124, ax fegus] &7 TG a7
arg, ag AT faa oft g @ o Al
g | gwfeg § =vgar g e fia
L WX §5q froig &< fs o a9 §
%7 fI8a% qeETUH a0 WY W I1wT
& SR G fadasi #1 G0 F7
T HY§T fas |

SHRI H. N. MUKERIEE (Calcutta
North East): We all want the Private
Members' Bills time not to be encroached
upon. But 1 remember, Mr. Anthony
had a Resolution ora Bill in regard to
languages which went on for three or four
weeks. 1 am not asking for that sort of
discussion. We are atthe end of the
Session. We know that Government,
even ifit accepts the suggestion. cannot
bring it up during this Session. But there
is a probability of this Bill being accepted
here and now today. There is no reason
why there should be the dilatory proceed-
ings in this fashion.... (interruptions).
Therc hasbeen a precedent, Mr. Anthony's
Resolution took more than three days of
the non-official time, I know some of the
reasons why they are motivated like this.
You can give four hours time and finish it.

16 brs.

SHRISURENDRA NATH DWIVEDY:
Only the Committee of which you are the
Chairman decides the time. The Com-
mittee has given 4} hours for the
discussion of this Bill. So. there is no
question that the time of other Bills are
being taken. The Committee has taken
into consideration all aspects and provided
time for other Bills.

oft firrvemw (I) : SwEw
wgrem, W faa vy fomd & aga -
T WA €T ¢ | g AT K U
f& 7z wod faw Y agr 9w &7 w%an
2, 19 faw oY widt wy fomd oft &
E YR WIS § 521 g
# o€ ag Y 6 g o ofr @ M
fowr agi o 9w fear §, 7g T AE-
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qui §, A v ot ig §—ur wew
fagrlt araddr o 7 wg1 fs g W
W1 WIgAT §, AT AOMT TEFT AT §
@t 19 far %) qgi @Qos w1 e
AR FTAT e faw agt o & W,
37 7T 6T W19 T8 48 w2 ferqwA ®
far &ifad, g& wr€ waesr aff §
FE g15aT FaQ) § fawt ® @ adi
TJerIM I 1 sW fod q wggw
waar g i wy faad oft &Y wiT omger
£

SHRI RANGA (Srikakulam): I am
opposed to the Bill, but here 1 would like
to support the point of order raised by
my hon. friend Shri Madhu Limaye.
Government has already come out some
time ago, through the Law Minister, in
support of the principles underlying this
Bill. We opposed it, but the Parliament,
with the support of Government, sent it up
to the Joint Committee. This has come up
before us and this is the stage which we
have now. Would it not redound to the
credit of this Government, would it not be
proper for this Government to undertake
to shoulder the whole responsibility of this
Bill and makeit fheir own, and bring for-
ward the Bill in some modified form or
some such thing, as their own Bill, and give
official time to this Bill, thus giving the
fullest opportunity to this House to discuss
this matter properly? My hon. friend Shri
Nath Pai said the other day that he could
not agree with me in regard to my attitude
to this Bill. But on one point we both
agreed and I am one with him on that
point, namely, that Parliament should be
given full time for the discussion of this
Bill. Only four hours have been allotted.
This time is not enough. 1would plead with
the Chair that this is an important Bill af-
fecting the Fundamental Rights of the
citizens which are accorded by the Consti-
tution of India.

‘Whether some of our hon, friends sitt-
ing over there are in agreement with Fun-
damental Rights or not, is another matter.
But, the time that is sought to be given to
this important Bill is most insufficient and
1 would plead with the Chair that plenty
of time must be given for the discussion of
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this Bill. I raised it then. You were good
enough, Mr. Nath Pai was also good
enough, and the House has cooperated in
having given so much time, I am grateful
to all of you. But, at the same time, would
it not be proper for this Government, that
they come forward more courageously and
say, this is a Bill of ‘such importance and
magnitude and we are in favour of it, and
we are prepared to take it as our own.
They can bring up this bill as their own
Bill and we can have a discussion. Would
it not be proper, Sir, that the House also
should have some consideration for the
Movers of the other Bills? Non-official
time need not be taken away and Govern-
ment may bring it up as their own Bill. But
one thing I want to make clear. Evenif
Government brings it up as their own Bill,
I myself, our party, and our friends in
this House, and in the country also, would
go on fighti ng it in the constitutional man-
ner, in every possible decent way.

THE MINISTER OF LAW (SHRI
GOVINDA MENON): After all, it is Shri
Nath Pai's right as a non-official member to
bring a Bill, and I think it is Government's
duty to support the Bill if it thinks that the
principle is acceptable to Government. We
have now proceeded for so many days.
There has been a Joint Committee on it
over which you presided. Now at the last
moment to say that it should be with-
drawn by Shri Nath Pai and a fresh Bill
should be brought forward by Government
is, to put it at the lowest, only dilatory
tactics. As to whether Shri Nath Pai should
withdraw it or not, itis for him to decide.
But I think you have inherent power, if
necessary, in consultation with the Leader
of the House to allot time even on official
days for a Bill like this. Because Govern-
ment support a Bill, it does not become a
Government Bill.

Therefore, I would submit that after
having gone all these days with the Bill, it
would be wrong to make such a suggestion.
To make such a suggestion would be dila-
tory tactics. 1 do not agree to it.

SHRI NATH PAI: We also know some
clements of procedure (Interruptions).
Their expectation from you that we should
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follow the procedure, I regard as a comp-
liment. But sometimes it tends to be puni-
shing those who try to follow it too scru-
pulously. Earlier, you remarked when I
rose ‘Mr. Nath Pai, you are rising again”. 1
do not know when *first’ becomes ‘again so
far as that adverb is concerned .....(Inferrup-
tions). My hon. friend, Shri Frank An-
thony, interrupts. He does not know what
happened in the House. For him thisis
another club where he will condescend to
attend when he likes. Let him interrupt
about something only when he knows
about what happened.

Prof. Ranga and Shri Anthony and a
number of other distinguished members
made the very conent point that the matter
is important, so enough time should be
given. There was a consensus of opinion
that the matter being important and of such
far-reaching consequence there should be
enough time. Today, we are finding just
the reverse arguments, this is important,
but others’ time is being curtailed. I do
not know under what rules of procedure
whereby a matter under discussion is
sought to be prevented from being discus-
sed and its time curtailed. Whatever other
objections they may have— they may have
legitimate objections. 1 fail to understand
why this sort of argument is advanced.

Prof. Ranga will recall that when first
the question of extension of time was men-
tioned by him, 1 heartily welcomed it. It
was after hearing vicws on that that a deci-
sion was taken in connection with the time,
I think Shri Frank Anthony wanted some-
thing like 15 hours for this.

SHRI J.B. KRIPALANI: He said 50.

SHRI NATH PAIl: If this istobe
taken up consequtively on Monday and
Tuesday, I have no objection. But I fail to
understand this argument: *Nath Pai, hand
over your Bill’. T shall never agree to it.
It may be defeated or destroyed. But I
shall not agree to handing it over.

As regards the rights of other members,
Shri Limaye was not present here. We very
much missed his presence and heis mak-
ing good for it now. He was incarcerated
in Monghyr. We tried to raise the matter
here. You know it.was discussed.
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My pointis also a point of order, Be-
cause a member was absent, cana matter
which was raised, discussed and resolved,
be raised indefinitely? Is the record bind-
ing only on us? Was not the question rais-
ed debated and discussed and decided
upon? If so, I fail to understand while I
appreciate your leniency and generosity
how the procedure is being departed from
on a matter once decided upon by you, and
why it is sought to be raised again.

SHRI NAMBIAR (Tiruchirappalli)
Let us not waste time. There arc only 2}
hours. Let us start.

MR. DEPUTY SPEAKER: I fully
agree that so far as the time allocation up
till now is concerned, one hour and fifty
minutes are left. Today we can proceed.
Because many members pleaded in the
committee that as an exceptional case ex-
tension of time should be given, maximum
allocation was made. Because we are sup-
posed to make a maximum allocation of
four hours, I said let it be four and a half
hours leaving a little margin. I must pre-

cznt the other side also. Some members

complained that if this goes onitis not
likely to conclude even in this session and
their Bills would not get a chance. On be-
half of the Government the Law Minister
has already said that itis not a question
of changing the character or the sponsor-
ship of the Bill. For finding time we will
have to refer the matter to the committee
next timc, becausc these four and a half
hours will be exhausted if we sit continu-
ously. So, we will have to take a decision
on that issue whether further extension
should be given or not. But the main valid
point that has been made according to me
is that the total time that we have spent on
this Bill since it was introduced is 11 hours
and 53 minutes. I would like Government
to provide some time for this Bill.

SHRI SURENDRA NATH DWIVEDY:
Is that the time taken after the Bill came
from the Select Committee?

MR. DEPUTY SPEAKER: Before and
after, total time.

SHRI SURENDRA NATH DWIVE-
DY: Probably 1 do not make a demons-
tration of it, but 1 know the procedure.
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This Bill when it comes again from the
Select Committee is a new Bill before the
House. If you take the total time, the
number of hours in the Select Committee
can also be included and then probably it
will be 50 hours or more.

MR. DEPUTY SPEAKER.: That is not
right. You are making an injustice. This
Bill has taken a total time of more than 11
hours from private members’ time. I would
like the Government to make up their
mind. We will take it up with the Minister
of Parliamentary Affairs. Objection has
been raised, but for today time has been
allotted. Later on we will find some time,
that is all.

16.13 brs.

[SHRIMAT! TARKESWARI SINHA in the Chair)

SHRI J.B. KRIPALANI (Guna): It
is admitted by all that this is a very impor-
tant Bill. Therefore, on the previous occa-
sion I was much pained (o see that a Con-
gress Member sitting behind me, I do not
know his name, imputed motives to those
who spoke against the Bill. 1 could have
understood his imputing motives to the
member of the Swatantra Party; as he hap-
pened to be a Raja, he thought that he was
opposing because he wanted to preserve
his privy purse. 1 do not know where the
question of the privy purse comes in this
Bill whether you pass it or not. These privy
purses are regulated by treaties between
two parties. They have nothing to do with
the Bill.

Then there was a Congress member, my
friend to the left, Mrs. Mukherji, he said
that she is Birla"s agent. This Bill has noth-
ing to do with Birlas, because you had the
right, Government had the right, but no
property of the Birlas or Dalmias or Tatas
were confiscated, rather it is the property
of the poor people and they suffer. So, I do
not understand why molives should be
imputed to persons who speak for or
against the Bill.

First of all this is not merely a legal
question. Beyond that it is a political ques-
tion, social question, economic question and
moral question above all. So far as lawyers
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are concerned, my friend Mr. Chatterjee he
would kindly excuse me if | say-once got a
brief to speak that these fundamental
rights are unalterable. That brief was with
money. Now he has another brief within
himself without money. So the lawyers
speak according to the occasion,

SHRI N.C. CHATTERJEE (Burdwan:
Lawyers speak according to their instruc-
tions. Here I spoke only as an clected
Member of Parliament.

SHRI J.B. KRIPALANI: 1 remember
a story. A man accused of having commit-
ted a murder was brought beforc the
court. Then the prosecution advocate
began to argue with his stock arguments.
At the end the Judge asked the person,
‘Are you guilty or not?". He said, ‘I know
Iam not guilty but after hearing the argu-
ment of the prosecution, 1 begin o feel
that [ may be guilty". Thisis not a ques-
tion to be legally decided. But it has to
be decided from other points of view.
They also inc lude our claim to humanity.
Apart from the political, economic and
social and moral aspects, the very basis of
our humanity is involved whether we have
these fundamental rights or we abrogate
them.

The fundamental rights are not peculiar
to us. It is said that the conccpt as to
what is right or what is wrong is changing.
It may be that economic and the moral
concepts may be changing. But I have yet
to know of a human being who does not
want freedom of speech and the freedom
of conscience and freedom of association
or any minority which will not require
their rights to be protected. Democracy
to-day does not mean as it used to mean,
the rule of the majority. It means that
respect must be paid to the rights of the
minority. If that 'is not done, then ]
say that we have ab d the Consti
tion. Most of us, 90 per cent of us here
are Hindus. There may be a wave of fana-
ticism and we may say that India shall be
a Hindu country and no Mussalman or
Christian has the right 1o live here. You
can do that with your majority.

SHRI 5.M. KRISHN A (Mandya): Has
it been done?
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SHRI J.B. KRIPALANI: In Italy was
it not done? In Germany has it not been
done? This conception of fundamental
rights is as old as, may I submit, as the
Greek philosophy. The Stoics considered
that there is a moral law implanted in every
human heart and they called it the law of
nature. Then the law of nature traversed
to Rome. The Romans were conducting
the Government of many peoples and they
found that the principles that governed the
laws were common to many people and,
therefore, they made that as a source of
law .

If 1 mistake not, they called it jus gen-
tium. Then came the Christians. The Chris-
tians knew all these views and they pro-
pagated that the law of nations, is the
moral law that abides in every human
heart. Then came the French Revolution.
In the French Revolution these moral
precepts were given a political form. Then
they became what are known as the funda-
mental rights, And today, these very fun-
damental rights have been turned into
human rights the rights of man as adopted
by the UNO. Itis nothing new.In many
Constitutions, these fundamental rights are
protected.

Then we must remember that we have
got the directive principles and also the
fundamental rights. Directive principles
are such that they have to be evolved,
that we have to come to that goal, but for
these fundamental rights, you have not to
go to the goal; they are there, present,
They can be enforced today. Therefore,
they were made justiciable. Not only were
they made justiciable, butit is also said
that the State shall not abridge or abro-
gate any of these laws. Mark the word
“State”. The State is not the legislature ; the
State is not the judiciary; the State is not
the executive. The State consists of all
these three branches. Therefore, the judi-
ciary was prohibited from interfering with
them; the legislature was prohibited from
interfering with them; and the executive
was prohibited from interfering with them,

I am told that the sovereignty resides
with the people. I am yet to find the peo-
ple; I have not found them. Well) Mr.
Nath Pai might have found them. First
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of all, we do not swear allegiance to the
people of India; nor do we swear allegi-
ance to the Parliament. To whom did we
swear allegiance? To the Constitution. But
take it for granted that the people are
sovereign. I would submit by whatever
logic you may argue you-may argue by the
dialectic logic you cannot make the people
equal to Parliament; you cannot make
people equal to the majority in the Parlia-
ment, may be of two or three; you cannot
make people equal to the Cabinet, because
the Cabinet decides all the legislation here.
Even Mr Nath Pai’s Bill will be passed
only when it is supported by the Cabinet.
He cannot get it passed otherwise.

SHRI S. M. KRISHNA : Even if the
Supreme Court decides by : majority of
one.

SHRI J.B. KRIPALANI : I do not
mind your interruptions. You only show
your wisdom. That is all. It does not af-
fect me at all. I was telling you that the

majority in the Cabinet becomes the sover- -

cign people. And when did Mr, Nath Pai
consider this Parliament, ths majority in it
representative ? Did he consider it represen-
tative when we were discussing the Czecho-
slovakian question? If ther had beena
general vole. a referendum, a free vote—not
in Parliament—if there had been a free vote
and a reference made to the people, I am
sure,» and he also will agree with me, that
the policy of the Government would have
been considered wrong.

And the other day there was the strike
by the Government employees. If you take
a referendum in the country, the Govern-
ment will be ohliged to take every person
who has been so far dismissed,

You know therc arc certain Constitu-
tions where provisions are made for refe-
rendum on certain vital issues. If the peo-
ple were sovercign and in their place the
Parliament was sovereign, there will be no
question of providing for any referendum
in any Constitution whatsoever.

I now come to a very important point.
I was Chairman of the Sub-Committee on
Fundamental Rights appointed by the
Constituent Assembly. [ will tell you the
whole history, I told the Members **There
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are no fundamental rights now. Every
Government finds ways and means to get
round the fundamental rights. We are
engaged in a useless activity.” They saids
‘‘No. Fundamental Rights must be incor-
porated in our Constitution. We shall see
that they are irrevocable.”

There were two or three lady members.
They said, put down the right that the
women can discard the ‘purdah. 1 said, no-
body has taken to task any woman for dis-
carding the purdah. But the modern wo-
men do not have a purdah, They have a
mask of powder and paint. You can never
penetrate through it. You can penetrate
through the purdak. Who knows, the
paint and powder may be poisonous, but
you cannot.

SHRI NATH PAI: You cannot what?

SHRI J.B. KRIPALANI: That I leave
to the younger people.

SHRI1 NATH PAI: To be poisoned? It
is rather very unkind of you!

SHRI J.B. KRIPALANI ; They (the
members of the Sub-Committee)said, *‘Mr.
Chairman, remember that this country
consists of so many minorities. We want
that these minorities should be protected.
You know what the communal situation is.
‘We, therefore, want to make these princi-
ples inalienable by the Parliament." So, we
denied power to ourselves. It was a self-
denying ordinance that we passed against
ourselves. We were 10 be the Parliament,
but we said, no; we shall not have this
right of abrogating or annulling these
fundamental rights. This is the whole his-
tory of how the fundamental rights came
to be incorporated in our Constitution.
They are incorporated in other Constitu-
tions also, For instance, you have the
American Constitution. The Declaration of
Indcpendence. It says:

“We hold these truths to be self-
evident that all men are equal, crea-
ted cqual and that they are endowed
by their creater with certain inalien-
able rights."

I want Mr Nath Pai to remember this.

SHRI NATH PAl: | know that by
heart.
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SHRI J.B. KRIPALANI: Among those
are life liberty and pursuit of happiness.
To secure these human rights, government
are formed. This government is not there
to abrogate the whole ideal The whole
Government--judiciary, executive and the
legislature--are there to uphold these rights.
These rights arc guaranteed to us. This is
nothing new that we did. These rights are
inalienable. Remember you may take away
if you like the rights to property. For that
you find out other methods. You are not
going to throw away the baby with the
bath water. When you abrogate all other
human rights, you make human beings as
animals, Do you want to reduce usto
animals? We have certain rights as hu-
man beings and we must preserve those
rights against all authority because they
are fundamental and because they go to
the very root of our very being. If we do
not have them, we are not human beings.
Why do you want to reduce us to that? Is
it in order that you may not be able to
pay a little compensation to some miser-
able persons that might have some? This
is not the way to protect socialism. So far
as socialism is concerned, you have been
able to nationalise what you call Life In-
surance. Have the fundamental rights
stood in your way? You have been think-
ing of nationalising banks and you have
done something towards that direction
though it may be an eye-wash., Nobody
has prohibited you from nationalising any-
thing connected with national activity,
commerce or industry. You have been do-
ing it so often!

Another thing is that we have changed
our Constitution many times in these 21
years—this is a record. No where else has
the Constitution been changed so often?
My hon. friend, Shri Nath Pai, said that
the framers of our Constitution said that
our Constitution is elastic. 1 might say
that a girl is beautiful. Does it mean that
in every part she is beautiful?

SHRI NATH PAI : How do you feel
that? Which is that part that you choose?

SHRI J. B. KRIPALANI : Ishall tell
you how it is. It is on the whole.

So the whole of the Constitution may
be elastic. But this particular item t
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be called elastic. What can Ido? They
laugh; they do mnot understand the
arguments.

SHRI NATH PAI : I am most respect-
ful to you, Sir.

MR. CHAIRMAN : The hon. Mem-
ber must conclude now. He cannot take
away the entire time of the House.

SHRI J. B. KRIPALANI : The other
thing is this. For God's sake, don't do
this. We have got one little institution,
the courts, to guard these rights, which

England has left with us. This is more
valuable than any other thing. It was the

supremacy of the courts of law. In this
also, unfortunately, there has been dete-
rioration. But, there is one Supreme Courl
in which every Indian believes.

I was given a calculation by my hon.
friend that so many Judges were for giving
Parliament the power of amendment and
so many Judges were not for it and that the
number of Judges not for it was certainly
smaller than of the Judges forit. But he
is a barrister and he ought to know that
the final judgment prevails. T hope, my
lawyer friends behind me will bear me out
that as long as that judgment remains, you
will be going against the Supreme Court;
you will be doing great injustice to our
Constitution; you will be doing great in-
justice to our rights if the final judgment
is changed unless it is changed by the
Court itself in any future reference.

Therefore, 1 say that on a very delicate
task we are assembled here. Let everybody
exercise his judgment clearly and conscien-
tiously looking to the facts of our country
looking at the circumstances in which we
are living and vote accordingly. I hope, no
whip will be used by any party in this
matter.

MR. CHAIRMAN : Shri Bhandare.
May I appeal to Members that as many
Members are desirous of speaking they
would” confine their remarks to ten
minutes ?

SHRI SHRI CHAND GOYAL
(Chandigarh) : This should have been
wced in ‘the beginning. Now some
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parties have taken half an hour and othm
are Teft with tehmmuta*oﬂ'l&

* 'MR. CHATRMAN : 'H'li'nn that have
happened carinot be undoné‘gow. - Ttis my
duty to ‘regulate’ the debaté and give a
chance to Members as far as I'can. Thiere-
fore I would request Members to confine
their remarks to tén minutes. T have to
accommodate the maximum number.

SHRI R.'D. BHANDARE ( Bombay
Central ) : Mr. Chairman, we are
now applying our mind to the Bill as
it has emerged from the Select Committee.
1have moved certain amendments to the

/ Bill that has emerged from the Select Co-
mmittee. I hope, with those amendments
the Bill will be restored to its original po-
sition and will restore the power of Parlia-
ment to amend the Constitution.

‘When ‘we say that Parliament should have
power to amend the Constitution it shibcks
many Members of the House and many
citizens of this country. A chain of reac-
tion is set in in their minds. This chaih of
reaction is created because of fear and
apprelension that prevails in their minds
arising out of and due to misuriderstanding
of the Constitution of India and the facts
of life.

Tt has been said and repeated
Adnauseumn that the Constitution has been
amended so many times that it is a record
by itself. Let me draw your attention to
the simple fact that out of 21 amendments
that have been effected to the Constitution
only three amendments deal with funda-
mental rights. Only three times the Cons-
titution has been amended so far as funda-
menteat rights arc concerned. We have to
remember that.

And what are the fundamental rights
that have been toucted or amended by the
amending process ? Only ori¢, thatis, the
right dedling with yperty. 'No -&ther
fundamental rigth has bwn"tout:hed du’rlnt
the last 17 years.

Now, it has been said that once power
is given, the power may be utilised or mis-
tsed at any time to take away the rights of
the minoritiés: 1¢ i a fahtastic proposition

which has been advanced by some of ‘th
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Members and this campaign his been
carried on that- thcﬂshta bf the m!noriﬂu
will bt taken am L

‘SHRI J. B. K«RIPALAN! That fentas-
tic proposition was before the Constituent
Asmnbly

BHRIR D. BHANDARE + T have
gone through the records of the Constituent
Assembly. Unfortunately, being born very
late, I was not a member of it. But at the
sdme time, I have gone through the
records, the documents, which deal with
the framing of the Indian Constitbtion.
What happened at'a plrtll‘:ull.r time when a
particular measure or a particular article
was hammered out and enshrined in the
Constitution, every word of it, Madam
chairman, believe it or not, I have gone
through. I am coming to that point.

My hon. friend Shri ‘MadHu Limaye
said, *'‘Since you have beefi assotiated
with Dr. Ambedkar, do you really think
that Parliament should be allowed to have
the right to amend the Constitution, more
specially article 32 7" Isay, ““No'. No
power on carth will allow Parliament to
amend article 32 and fio power on earth
will allow Parlidment to take away the
rights of the minorities. Why is it that I say
30 emphatically? In different parts of the
world, different countries have different
Constitutions. And those Constitutions
deal with the provision of amending the
Constitution. Let me give one illustration
of the British Constitution. The British
Constitution is the most flexible Constitu-
tion. At any time, any provifion of the
Constitution could be amended by a simple
legislative process. Itis the most flexible
Constitution. And yet what is the posi-
tion? When we talk of the British Consti-
tution, they say, thé conditions and
situations = are  differerit  ‘In  the
United Kingdom, the Rritish people are
totally difiérent and all that. ‘Why st that
we should show suspicionand doabt dbout
the capacity and the ability of the Indian
people 7 Since we have accepted the
Constitution, we most be earnest ‘to
work outthe Constitution. The™ British
Constitution is the must flexible: Constitu
tion in the world. There is the habus-corpus
Act. Since it i8 an open society,
has it been amended? 1 doubt very tirach,
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bocause Parliament possesses vast powers
to amend any portion of the Constitution
by a simple legislative process, the British
people will go to the extent of amending
any provision of the Constitution.

I would like to draw your attention to
one remark that has been made by Dicey.
He has said that the British Parliament is
s0 sovercign, so dictatorial, that it can
pass any law, the law that all blue-eyed
people should be murdered. But the
British people should go mad before they
accept it. The Members of British Parlia-
ment must be idoitic to pass such a law.
There are certain sanctions, certain limi-
tations which cannot be overcome when we
talk of Parliament’s right to amend the
Constitution.

Then, take the illustration of the Ame-
rican Constitution. The American Consti-
tution is the most rigid Constitution. The
American Constitution is based on indivi-
dualistic philosophy. But has not the
American Constitution been amended in
respect of the property rights?

Since Acharya Kripalani has quoted a
certain portion of the American Declaration
of Rights, let me deal with it also in the
same proportion. When there was a con-
flict between the individual rights of the
industry ,when there was a conflict between
the interests of the vast massesand the
industry, under the New Deal, Mr.
Franklin D. Ro It declared to the
world that in case of conflict, the rights
of the Congress to amend the property
rights must prevail.

““*A national emergency productive
of wide-spread unemployment
and disorganization of industry,
which burdens inter-state comm-
erce, affects the public welfare,
and undermines the standards of
living of the American people,
is hereby declared to exist.”

He said, **It cannot exist to the detri-
ment of the masses, to the detriment of
the workers, to the detriment of the
individuals; and to that extent I shall
get the new deal passed even though it
was atruck three times by the Supreme
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Court. If there isa conflict between the
individval rights, the fundamental rights,
and the rights and progress of the society,
the rights of the society and progress must
pm';?r ‘This is from the American

Constitution.

Do you really think that because we
are talking of the right of Parliament to
amend the Constitution, we shall amend
any portion of the Constitution? What
is the history of the past eighteen years?
Why is it that the Constitution cannot be
amended so far as the Fundamental Rights
are concerned? No people are interested
in destroying their own sovereignty; no
people are interested in destroying their
own Fundamental Rights, butin case of
conflict between the individual rights and
the rights of the society, then only the
rights of the society must prevail over the
rights of the individual. Why do I say so?
Isay so because of this, we must go
back to the Constitution itself......

MR. CHAIRMAN : The hon. Mem-
ber may try to conclude. There are many
members who want to speak. I would.
therefore, request him to confine his re-
marks only to ten minutes.

SHRI R. D. BHANDARE : We are
taking the matter to the Business Advi-
sory Committee, so that the time could be
extended. This has been the desire expr-
essed by the members. We are not going
to finish this measure within the time
allotted. We are going to get the time
extended again. I will finish in five
minutes.

I was trying to draw your attention to
the Constitution itself. When we talk of
amendment of the Constitution, two ques-
tions must be kept in mind; one is, what
is the Constitution? This is a philosophi-
cal question, and the other, what is it that
it is intended to be? It isa question of
achicving certain objectives. We must
bear in our mind both these concepts when
we deal with the right of Parliament to
amend the Constitution,

We have incorporated in our Constitu-
tion to deal with the first question as to
what is the Constitution—a certain philo-
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sophy which we want to pursue and
follow. Let me lay down the first propo-
sition that our Constitution is a social
document; it does not simply describe the
institutions or the separation of powers or
the division of powers or the federal prin-
ciple of division powers; it is a social do-
cument which incorporates a social
philosophy in it. Therefore, I would like
to read only a line or two from pages 75
and 76 of Austin's Book, **The Indian
Constitution—a corner stone of the
Nation™. 1 am thankful to Acharya
Kripalani; he has given the history as to
how the Fundamental Rights were divided
and incorporated into two different chap-
ters, namely Chapter 11l and 1V, Now what
is the right of an individual? As Laskie
said **The right of an individual is an
interest which is recognised and preserved
by the society.” The Directive Principles
are principles which deal with the destinics
of the people; they give directions as to
how to carve out their destiny. T will
read out that portion:

““The Directive Principles of State
policy......"

SHRI THIRUMALA RAO (Kakinada):
Are they justiciable?

SHRI R. D. BHANDARE : They
give directions to the Indian society. If
time permits, 1 will read out what Mr.
Ranga said at the time the Directive Prin=
ciples were framed, and what Dr. Ambed-
kar had said when the Directive Principles
were framed.

MR. CHAIRMAN : You must con
clude.

SHRI R. D. BHANDARE : These
fundamental rights deal with that aspect of
the exercise of power by the State; it says,
the State shall not be allowed to take away
those Fundamental Rights. Butitis the
Directive Principles which give direction to
the State to implement them. They must
mplement them so that progress of society
must be achieved. Let us not forget that
Directive Principles are not only pious
platitudes. Thisis what Dr. Ambedkar
had said;—

¢¢1find that these directive principles
arc made a matter of fun both by jud-
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ges and by lawyers appearing before
them. Article 37 of the Directive
Principles has been made a butt of
ridicule™.

He goes on saying that these are the
very fundamental principles for the gover-
nance of the socicty. These are the
instruments of instructions given to
the partyin power that it shall have no
title-deed to power unless it follows the
directive principles. This is the importance
of the directive principles. And thatis the
difference between the fundamental right
of an individual and that of the society.
In case of any conflict betwee the indivi-
dual’s fundamental right and that of the
society, the interest of the society must
prevail.

One more point and I finish. What was
the position of the Supreme Court? They
had realised this position, namely, in case
of conflict between the individual right and
the directive principles, right of the State
to move society forward, who should be
the arbiter? It is the Supreme Court this
which will be the arbiter. Iam just read-
ing one sentence. After framing the Consti-
tution we installed supreme power in the
judiciary. This is what Mr. Austin says
in his book, *‘The Indian Constitution’
corner stone of & nation :

“*The Supreme Court first appeared
in the proceedings of the Assembly in
its role as guardian of the social revo-
lution™,

The role assigned was ‘guardian of the
social revolution’. That was the role as-
signed to the Supreme Court. If I am
permitted to quote some of the illustra-
tions, . ..

MR. CHAIRMAN : Please Conclude.
Let him conclude that sentence.

SHRI R. D. BHANDARE : It was
envisaged that the Supreme Court would
be the guardian of the social revolution.
The question arises whether the Supreme
Court has acted as aninstrument of the
social revolution or it has thwarted the
progress of socicty by giving the judgment,
Uuder the American Constitution or the
British Constitution, on the quesion of
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properiy, natlonalisation of mdull.ry and
all that, the supreme. court and the high
court did not thwart the sociel progress
of society.

MR. CHAIRMAN : No more senten-
ces. Shri Goyal. ;
ra

SHRI R. D. BHANDARE : Parlia-
ment is supreme. Parliament must have
the right to amend the Constitution.

SHRI SHRI CHAND GOYAL
(Chandigarh) : 1 am grateful to you for
giving this opportunity but I hope you
will be indulgent to me so faras time is
concerned. We rise to oppose, Madam
Chairman, this Constitution Amendment
Bill which seeks 1o enlarge the Scope of
Article 368 in order to cover the judgment
of the Suprcme Court delivered in the case
of Golaknath on the 27th February, 1967 by
a special bench of 11 judges, which lays
dovn that Article 368 merely prescribes
certain procedures in the matter of amend-
ment of the Constitation, and does not
confer on Parliament, cither expressly or
impliedly, the power to amend or abridge
the fundamental rights. I have got great
respect for Shri Nath Pai who has not only
legal acumen but also possesses the fine art
of oratory and has also done a good deal
of work on this Bill. But as a
democrat, I think he will permit me to
differ from his point of view. Because it
isan article of faith with us, our Party
decided even to abstain from the procee-
dings of the Joint Committee. We know
that ours is a constitutional democracy in
which three institutions have been created,
the legislature, the executive and the judi-
ciary. They mre all to work each within its
own limits and none to overstep the limits
prescribed by the Constitution. That also
implies that our Constitution is supreme.
All other wings, whether- it is Parliament
or judiciary are creatures of the Constitu-
tion. Thatis why even when a member
socks election, he has to subscribe to an
oath to the Constitution, and ; having been
elected as a member of this House or any
State legislature, he has to take an cath
that he wjll remain faithful to the - Gonsti-
tution.

Now itis ou.rdwto uphold the judg-
ment deli by a Special Beach of 11
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Judges. -Skri Nath Pai was.quoting judg-
ments which have been .overruled, .the
Judgment. delivered in Shankari Prasad's
case and that delivered in Sajjan Singh's
case. As a barrister, I have to draw his
attention and say that overruled judgments
cannot be cited as good authority.

What is the position in our country
today? What does Shri Nath Pai want?
Whereis the necessity for this Bill? Has
he built up acase for bringing forward
this piece of legislation? Because he is
not pleading that any fundamental rights
need be amended, abridged or abrogated.
Does he only want to re-establish the sup-
remacy of Parliament? Does he only want
it for a matter of record? 1 could under-
stand itif he had made out acase for
abridging or  abrogating fundamental

rights.

When we are proposing to give this
power to Parliament even to amend fund-
mental rights, what does . it actually
mean? We know that Parliament thesc
days is the rule of majority. Shri Nath
Pai has enough experience of how it fun-
ctions. Whenever these fundamental rights
have been put in jeopardy, he has always
been a great defender of .those rights. 1
want to ask him in all fairness whether,
by investing Parliament with these powers,
he is not investing the majority in Parlia-
ment with this authority. Knowing
the way it functions, the coercive whips
used for the purpose, can any. - powerful
Prime Minister or Home Minister not
manage to abrogate the entire chapter of
fundamental rights once this Bill succeeds
in getting through? Once Parliament is
given the authority to abrogate fundamen-
tal rights, this power will be an instrument
in the hands of the majority which will be
able to utilise it to its purpose whenever
it feels convenient or necessary.

"SHRI NATH PAI: Did it not have those
powers before 27th February?
ITJ‘I. ¥

SHRI SHRI CHAND GOYAL: It did
have. In.all developed demperacies, there
aro threo checks on the arbitragy function-
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ing of the executive. There is enlightened
public opinion, there is a responsible and
strong opposition and there is also a spirit
of compromise by means of conventions,
but in opr country none of these three
checks is operating. We are wholly lacking
in them and it . will be very dangerous in
our-nascent state of democracy to accept.
Mr., Nath Pai‘s Bill.

As I have submitted, it is the majority
which in fact functions through Parlia-
ment because the minority can only plead
or demonstrate, but its voice is not effective
and it is reduced to the status of a helpless
spectator. It was on account of this that
our. feunding fathers who were men
of visipn, who were men of imagina-
tion and had the liberal spirit,
decided to create this chapter on funda-
mental rights in order to guarantee the
freedom of the people against the actions
of the executive. Thatis why they provi-
ded article 32 that any citizen can move
the highest coust of the country. for the
enforcement of these fundamental rights
whenever there was an attack or invasion
on those rights. That is why a provision
was made in article 13(2) to the effect that
if Parliament or Government wantis to
abridge or abrogate fundamental ‘rights
through any law, it will be void to that
extent. In Golak Nath's case the Supreme
Court has come to our rescuc to guarantee
the freedom of the citizen.

Acharya Kripalani was saying thatin a
period of 18 years our Constitution has
been amernded 21 -times and this is the
twenty-second. Why has the Constitution
been so often amended ? The reason is that
the-executive found the chock that is being
exercised from time to time:on their power
by-the Supreme Court to be distastofut and
that is why in orderto get. over the judg-
menls of the Supreme Court, the Govetn-
ment . or rather the majority has always
found it convenient to change the Consti-
tution. Gonsidering the fact that reasona-
ble réstrictions have already boen - imposed
on the exercise of these fundamental rights
where are the fundamental rights today in
their originel form? We know that the
property of any citizen oan be acquired in
the public interest. Reasonable restrictions
on the ‘freedoms guaramteed under the
Constitution have also. been . imposed and
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upheld by the Courts. But what is being
dono now_hy Mr. Nath:Pai’s Bill will haye
two effects. Firstly, as a lawyer I appre-
hend that this will be struck down. by the
Courts. It was not a question of six Judges
against five, it is the judgment of 11
Judges because the historic judgment is the
result of the labour and consideration and
thought given by the 11 Judges who cons-
tituted the Bench. In order to get over.the
effect of that judgment this Billis being
brought and the Government has conve-
niently left it to Mr.Nath Pai. Thc Govern-
ment does not want to share the blame.

Mr Limaye suggested that it should be
adopted as a Government Bill.

But the Government, on ihe one hand,
does not want to shage the blame and. on
the other hand, the Government through
Mr. Nath Pai is anxious that this Bill is
passed. I am grateful to the three sisters
of our motherland, Shrimati Sucheta Kri-
palani, Shrimati Sharda Mukerjee and
Shrimati Tarkeshwari Sinha who have
come forward to uphold these fundamen-
tal rigts when they are in jeopardy apd
they have spearheaded the movement that
this is a matter of comscience, thisisa
matter of princi plg and.there should be no
quarrel in such matters. I consider them
as Sita and Draupadi or in more recent
times Durga and Rani of Jhansi and these
three sisters of our motherland have come
forward to protect the freedom of the citi-
zens of India, when these fundamental
rights are it jeopardy. I was suggesting that
this Bill of Mr. Nath Pai, :f passed, will
be atruck down.

el wont et (@A) &
OF 1T 94T Tt § 1| A FET Rav
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-- SHRI SHRE GHAND GOYAL:. My
approhension is-that this - Bill if:passed by
Parliament, is likely to be struck down by
the Supreme Court and my roasens arc
two. Firstly the Supreme Court has said
cleacly, . Mr. Hidayatullab, ina scparate
judgment as well as the majority judgment
that the Parliament. has no power to amead
the-fundamental rights and. if it.is so, it.
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will be violative of the provisions madein
Article 13 and my second reasons is1 what
cannot be done directly cannot be done
indirectly. Now what is being done? Mr.
Nath Pai is bringing this Bill in order to
get over the judgment of the Supreme
Court and the Supreme Court has said
that what cannot be done directly, cannot
be done indirectly. If we amend the Cons-

titution, my submission in this respect is
that since the Supreme Court has laid
down an injunction, has made specific
binding and has clearly laid down that the
Parliament has no power to abrogate or
abridge the fundamental rights and
the Supreme Court has also laid down
that whatever force it gives, it hardly
matters and if it is law, it will be declared
void if it abrogates or abridges the funda-
mental rights.

Now, the question is,..........

MR. CHAIRMAN: You have taken 16
minutes. Please conclude. If you do not
conclude, T will call the next speaker.

SHRI SHRI CHAND GOYAL: Only a
few minutes more. So far as the Consti-
tuent Assembly is concerned, no provision
has been laid down in our Constitution
which enables the Parliament to convert it-
self into a Constituent Assembly. The
Constituent Assembly was constituted by
the Indian Independence Act and prior to
that by that Mission; I have to make my
submission that since Parliament cannot
convert itself into a Constituent Assembly,
we have to seck the help of the people. If
we really want to change these fundamen-
tal rights, we have to appeal to the people
because when we contested our election,
this was never the issoe before us. We
have never sought the mandate of the peo-
ple on this issue. If you want to abridge
the fundamental rights we have to seck the
help of the people, and Parliament can do
it and the Constitution allows it, because

there are the residual powers, to convene a’

Constituent Assembly which will beina
position to settle the matter.

SHRI VIKRAM CHAND MAHAJAN
(Chamba) : There is a great deal of com-
troversy over the Constitution (Amend-
ment) Bill, and the gquestion is, should
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there be a power of amendment in the
Constitution or should it be permanently a
rigid Constitution. A case has been made
out that the fundamental rights are natural
rights and they should never be abridged,
as the freedom of specch, freedom of asso-
ciation, freedom of expression etc. The
rights to property are rights existing from
the beginning of creation. They are a sort
of natural rights and therefore we should
not have any power of amendment,

I am not disputing whether these rights
are natural rights or not. The question is
different. The question is, have you crea-
led a perfect Constitution; has there been
ever a generation which could create a per-
fect Constitution. If a generation which is
perfect one has evolved a perfect Constitu-
tion then no case for a power of amendment
can be argued. Can a generation say that
it is the most perfect generation and it has
evolved a perfect Constitution? If they are
modest enough to concede that they can
also make mistakes, then we concede the
proposition that we can also evolve an im-
perfect Constitution. Then, if we give the
right to each generation to decide for it-
self what Constitution it wants, once you
concede that proposition, then there must
be a power of amendment in the Constitu-
tion,

But there is another misconception as
to what the Supreme Court has said. The
Supreme Court no where has said that
there is no power of amendment in the
Constitution. The Supreme Court has
never said that the Constitution can never
be amended. In Golaknath's case, what the
Supreme Court has said is that Parliament
cannot, but you should call a Constituent
Assembly and after calling it, you can
abridge the fundamental rights. Even the
Supreme Court accepted the proposition
that the Constitution can be amended.

Here, I will disagree a little. There have
been talks about the Supreme Court. There
has been a vilification campaign against it.
Some Members went to the extent of say-
ing that the strength of the judges of the
Supremse Court should be raised. Attempt
has been made to browbeat them so that
they can change the decision. I submit that
once you concede that you can ewolve a
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Constitution which is imperfect, then you

also concede that possibly by your imper-
fection you evolved a Constitution which

leftt this lacuna. You have cast a duty on
the Supreme Court to interpret the - Cons-
titution as itis. If you also concede that
you arc like any other generation capable
of making mistakes, then possibly you
created a Constitution which is imperfect
and the Supreme Court pointed out the
lacuna. And when lacuna is pointed out
you become peevish and you said, Sup-
reme Court has infringed the right of Par-
liament to amend the Constitution. You
should be modest enough to concede the
proposition that there may be a lacuna.
The question is how to set it right and
what will be the procedure for amending
the fundamental rights. Should the right
to amend be given to the Parliament or
should it be given to the majority of peo-
ple of India ? One line of thought, embo-
died in Mr. Nath Pai's Bill, is that Parlia-
ment plus the State legislatures should
have the right. But I beg to differ slightly.
The party in powerin Parliament and in
the States can sometimes reflect the min-
ority of votersi.e. if thatisa four-cor-
nered contest, if 3 candidates secure 20
per cent of votes each the winning candi-
date gets only 40 per cent. You can have a
Parliament or State legislature with the
party securing 40 percent votes forming the
Government. If you amend the Constitu-
tion through them, you are depriving 60
per cent of the people from expressing
their view on it. Therefore, you must
evolve a system which will reflect the majo-
rity will of the people. For that, there is
no better system than an opinion poll or
referendum. Therefore, along with Parlia-
ment and State legislatures;, you should
have it ratified by opinion poll also. This
will be a happy combination of the right
of Parliament and the right of the people.
It will not suffer from the shortcoming
that l have almdy indicated. Thisisa

arg b in Germany,

the minority Govcmment complelely scra-

pped the Weimar Constitution and Hitler
came to power with a minority vote, There-
fore, it should be ratified by a referen-

dum,

There is another shorticoming. By virtue
of its duty of interpreting the Constitution
the Supreme Court has said that this Par-
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liament cannot amend the fundamental
rights by the procedure of article 368.
Through this Bill, you are changing the
procedure for amending the fundamental
rights, As Mr. Goyal pointed out, directly
you cannot abridge fundamental rights,
but indirectly you are trying to followa
procedure which will enable you to abridge
the fundamental rights. If the opinion of
the Supreme Court remains the same as in
Golaknath's case this amendment is
bound to be struck down. If directly you
cannot abridge, indirectly you cannot change
the procedure and abridge them. Therefore,
1 submit that it is better that we should
ask the Supreme Court in a reference what
procedure the Supreme Court would like
to spggest which would enable us to amend
the fundamental rights. Then a suitable
amendment can be made in Mr. Nath Pai's
Bill. Since we have cast the duty of inter-
preting the Constitution on the Supreme
Court, by virtue of that duty, the Supreme
Court can help us in finding out the Pro-
cedure they want us to follow, so that by
following that procedure; we may get back
the right under the Constitution to amend
the fundamental rights.

SHRI H.N. MUKERIJEE (Calcutta
North East): Mr. Chairman, [rise to
accord my support to the Billand 1 hope
that Government adheres -to its declarey
intention of supporting the Bill though I
am constrained to remark that at this
point of* time the Government is represen-
ted here only by the Law Minister who
does not appear particularly to be law-
minded.

I support this Bill because it restores to
Parliament its right to amend the Consti-
tution in order that it might further enrich
and strengthen fundamental rights in the
interest of social justice and real demo-
cracy. The Indian Coustitution tries to
make a balance between a complete written
guarantec of fundamental rights and the
colective interests of the community. But
1 do not wish to take a stand primarily on
legalistic principles. I would rather like to
recall to this House what was said by
Abraham Lincoln on the occasion of his
first inaugural speech as President on 4th
March, 1861, when he said;

¢¢This country, with its instilu-
tions, belongs to the people who
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" {8hri HN. Mukefjeo) -

inhab:tit Whme\rertl;tty shilll “grow
B ‘_weary of "the -exiithhg 10ve1'nment

They can éxercise their constitationsl

right of afmending it, or their revolu-

_tionary right to asmw ot over-

throw it.” .
"These are the words of Abraham Lin-
coln. But ‘these words are forgoften and
that was seen when our friend, Acharya
Kripalani, told us that he had not ‘found”
the people. That is the tragedy of Congress
.politics before and after 1947. You have
nat discovered the people, Dada, That is
what you had sand

.Tdo not wish this House to take a
purcly legalistic view and I wish to advise
ray hon. friend, Shri Madhu Limayg, who
is not here.angd whose feeling for the judi-
ciary at the present moment is under-
standable, to trust his people. more than
wrlﬂshly esteemed judiciary. If we think
only in legal terms, I think, thls is a hang-
-over of the British days and I wish to re-
call a limerick which.Y. heard in 1947 it
goes as follows :—

*“He thought,.he saw a Cowman
. Asgpinning with a wheel,

_ He looked minrknd saw it was
. A practising vakil

If we should losec Swarajy’, he said,
“We'll win it on appeal.’

That is the kind of temper which has
been bequeathed to us and it is better we
giveit up.

My hon. friend, Frank Anthony. is
not here. He rushed’into the fray last time
with his King Charles head, nfmely, his
championship of the mihoritits, ard he
said thut the minority rights allegedly were
safe only in the hands of the judiciary and
not in the hands of the rabble which we
here in Parliamient ate supposed to be. -

Judges are esteemed figures, no doubt,
but at the back of their minds there is al-
ways, what the late Oliver Wendell Hol-
mes had said, ‘‘the inarticulate major pre-
mise of consetvatism.” Iir present day
soclety every Judge is trained to think of
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“the ighits of property ‘as being more sacro-
safiét than‘any otier right‘whatever. That
i why'whefi Présitlent Roosevelt hdd ‘to
initraduce his New Déal, he'had to bring
i ‘new Judges, That #s why the tole of
"Oltver Wendeil Polmes is ‘so impdrtant.
That is'why Jullifks like Mr. "Justice Felix
Frankfurtar and’ Mr. Justice ‘Black have
bécome so important in American history.

When the Supreme Court, according to
the Constitution, negates a legislative ena-
ctient it does not certainly hurt the dig-
nity of Parliament or any otherl egislaturé.
Similarly, why muist anybody here or oyt-
side think' that when Parliament adopts

“ths lagislation it undermines the dighity

of the Supteme Court? Only a little while
earlier the House showed by its unani-
mous gesture how greatly we respect the

Supreme Court and our judiciary.

1 am rushing, in view of the shortness
of the time at my disposal but Ido not
know if you will i increase my ration slight-
ly. If Members h.nd read at least the gist
of the main points mnqc by the important
witnesses who came before s, they would
know how we. proceeded in regard to this
matter. We had a member of the Consti-
tuent Assembly, Shri Santhanam, who
told us that when the Constituent Assem-
bly came to the consideration of article
368, they did not think of excluding Part
TIT from the purview.of article 368.

He opposed the idea of this Bill, but he
said so in his evidence. Then, the Indian
Society of International Law pointed out
that the sanctity of the Constitution was
not being vitiated if this particular mea-
sure is given effect to. The Secretary of the
Department of Legal Affairs, Government
of Indm, told the Committee as follows:

"For ‘the socio-economic deve-
lopment of the country, it was essen-
. tial that the right of amending the
.Constitution should be restored to
Parliament because, in view of the
Supreme Court's judgment i the
Golak Nath case, it would be difficult
for Paliament to give effect to the
Difective Principles of State policy
contained ih Part TV, whénéver those
- Principtéd came into cofflict with
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Fundamental Rights guaranteed by
Part I1I of the Constitution.”

I could refer also—there is no time—to
the evidence of Mr. Seervai and Mr. Set-
alvad who made it very clear how the best
and finest and, usually, the most conser-
vative legal opinion in this country isin
support of the Bill. But we find on the
other hand that the serried ranks of pro-
perty and profit have joined togetherin
order to bring about the defeat of this
Bill.

The question sometimes arises that we
are a very unpredictable people in India
who can return the wrong kind of people to
Parliament. We are what we are and we
have to make do with what we happen to
be. If we have a better society in this coun-
try, it will not be imported from outside or
dropped from the skies. It will have to be
made by our own people with their faults
and their imperfections. We have been told
that if Communists come to power, if they
can get more than 50 per cent of seats here
and the same proportion of seats in half the
number of States of the country, the
heavens will fall. If the Communists or
the Swatantra or the Jan Sangh or any
other party comes to power through the
franchise of the people who are we to
stop them from doing so because that will
be the proper thing to do?

Somebody was saying that Reaction
took over in Hitler's Germany. Of course,
the Weimar Consttution was the *‘freest
in the world.” But Recaction could take
over because of certain other things hap-
pening, reactionary movements taking on a
tremendous character befuddling the masses
into submission. Can a watertight legal text
book prevent Reaction taking over where
it can? Are we to go against the clemental
forces of History. This measure, at any
rate, wants to make sure of progress if we
believe in Parliamentary Democracy. Some-
body once said that Parliamentary Demo-
cracy was the worst of all political systems
except for the others. The others are per-
haps even worse. Can't we all combine
and can’t we think of a conceivable period
of time when we can get together and
bring about such changes as would make
our country worth living and dying
for ?
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I think, there is alot of meretricious
talk about the sanctity of the Constitution.
Acharya Kripalani excelled himself in that
regard. I remember, as a student of history
how during the days of the French Revo-
lution, they put up the Declaration of the
Rights of Man which they described “as
trenchant as mathematical propositions,
true as the truth itself, intoxicating as a
vision of the absolute™. That Declaration
went the way of all flesh because of ob-
jective conditions of social struggle. Acha-
rya Kripalani himself quoted the American
Declaration of Rights....

MR. CHAIRMAN: The hon. Member
may continue on the next occasion. We
will now take up the Half-an-Hour Dis-
cussion.

17.30 hrs.

HALF-AN-HOUR DISCUSSION
GOSADANS RUN BY CENTRAL
GOSAMVARDHAN COUNCIL
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