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Mr. Deputy-Speaker: Those against
wil] please say “No”.

Some hon. Members: No.

Mr. Deputy-Speaker: I think, the
“Ayes” have it . ..

Some hon. Members: The “Noes”
have it,

Mr. Deputy-Speaker: Let the

Lobbies be cleared. Now, the Lobbies
have been cleared. I put the ques-
tion to the vote of the House.

The question is:

“That leave ben granted to in-
troduce a Bill further to amend
the Salaries and Allowaneces of
Members of Parliament Act,
1954.”

Those in favour of the motion will
please say ‘“Aye”.

Some hon. Members: Aye.

Mr. Deputy-Speaker: Those against
will please say “No”.

Several hon. Members: No.

-

Mr. Deputy-Speaker: The “Noes”

have it, the “Noes” have it,

The motion ig mnegatived.

The motion was negatived.

Mr. Deputy-Speaker: Now, we go

to the next item.

Shrimati Lakshmikanthamma
(Khammam): May I crave your in-
dulgence? I want to say about the

procedure of the House. The right
of the Member to introduce a Bill is
there. Since some people do not
agree with the contents of the Bill,
the situation has now arisen where
a Bill cannot be introduced even .
(Interruption).

JULY 21, 1967 Constitution (Amdt.) BillI3776

Mr. Deputy-Speaker: That is over
now. You ought to have challenged
it. .

Mr. Deputy-Speaker: The
item is that of Mr. Vajpayee.
not present here,

next
He is

15.55 hrs.

CONSTITUTION (AMENDMENT)
BILL—contd,

(Amendment of Article 368) by Shri

Nath Pai
Mr. Deputy-Speaker: Now we
shall take up further consideration

of the motion moved by Shri Nath
Pai tp refer the Constitution (Amend-
ment) Bill (Amendment of Article
368) to a Select Committee.

We have already exhausted five
hours. Now the Law Minister will
intervene. He is not replying. His
junior colleague will reply at a later
stage.

The Minister of Law (Shri Govinda
Menon): I have moved an .arnend-
ment that this Bil] be referred to a
Joint Committee of both the Houses. ..
(Interruptions),

Shri E. K. Nayanar (Palghat):
There are so many members who have
not spoken on this.

Mr. Deputy-Speaker; [ have said
that the Law Minister is intervening
and not replying. We have already
exhauted five hours, We should try
to finish this as early as possible be-
cause the next Bill has also to be
taken up. (Interruptions). I have
already indieated that we have al-
ready had enough time for this Bill
We have exhausted five hours. Now
the Law Minister is intervening. Then
Dr. Lohia is supposed to speak. Then
one or two members will be cailed.
We have to finish this as early as
possible because the next Bill is also
an important one and Mr. Madhu
Limaye is sitting here,
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Shri N. K. P. Salve (Betul): On
a point of information. Last time
quite a few of us had written to the
Speaker that we should be given an
opportunity to speak and the Speaker
promised that on the next  Friday
when the Bill would be taken up, all
of us would be called. You should
be fair to us and give us an opportu-
nity to speak on this very important
Bill, If necessary, I submit that the
time may be extended.

Shri Ganesh Ghosh (Calcutta
South): I was assured by the Chair-
man that I would be given an oppor-
tunity to speak.

Mr. Deputy-Speaker: Let the Law
Minister’s speech be over. Then we
shall take up this point.

An hon, Member: The feeling of
the House is to extend the time.

Mr. Deputy-Speaker: As I have
already said, the Bill is supposed to
go to a Joint Committee. We must
bear in mind that we have already
-exhausted five hours.

Shri E. K.Nayanar: Qur represen-
tativg, Mr. Ganesh Ghosh, must get
the chance.

Shri N. K. P. Salve: This is the
time when we should get the chance,
Sir. Last time we did not press be-
cause the leaders were supposed to
be speaking on the Bill,

Mr. Deputy-Speaker: Therez should
be some limit. We have already
taken five hours.

The Deputy Minister in the Depart-
ment of Parliamentary Affairs (Shri
R. L. Chaturvedi): If the wish of
the House is that the time should be
extended, it may be extended.

Mr. Deputy-Speaker:
shall go for 1} hours.

Today we

Some hon, Members: No, no. The
whole day.
Mr. Deputy-Speaker: Is there a

unanimous view on this peint?

Bill 13778

A1 o avoam (gedr) : IaremE
wgred, # g=ama F3ar g 5 3w faq oz
ar 42 F1 'gwa 3 fan 9@ AR O#

9 & 9gar g 7 59 9T ae F fom
S |

St vy fewd (§IR) AT oF
TIEAAT § AR qg 98 (% 77 Fa7 wq 7
aF faq=z &1 aqg ¥ fem w9 woq
fa=r £ F37 @t @ 7@ F {oy aw:
1T qWG FARY T (AT G, AA IR
FrE mafa a2 &

=it forq armw ¢ I9Ey wEiEE,
4 9@ &7 i@l g (o AT @9
q< 1 9% &7 ART Fa( a1 07 | 59
9T MG 4i€ @ SfFd g1 gr, Ar A
%741 ATfaT |

HT TEER AT (3198) - A
ot fom aromm F ogea wToawdd
FILGT £ |
16 hrs.

g1 fera o @ sInsaw "gies,
7 gmra faar & fv 39 faa & sa<
I "2 FT AT HIT aG@AT A7 |

Nt gtz A fgadr (Feasren)
gz faa & & f@ sqan |

Mr. Deputy-Speaker: I am prepar-
ed to put the motion to vote. But is
it necessary? As I have said, we may
extend the time for nearly 2 hours
and 20 minutes, leaving just one or
two minutes for Shri Madhu Limaye
in whose name the next Bill stands.
The hon. Member is suggesting an ex-
tension by 2 hours, whereas I am
suggesting an extension for about 2
hours and 20 minutes, We can con-
tinue this Bill for the whole of the
day; at the end two or three minutes
may be given to Shri Madhu Limaye
to start his speech on the next Bill

st fira MO@E ;& wead &
2 i gug @1 972 ¥ fa@ aqmr o |
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Mr. Deputy-Bpeaker: The tune
may be extended inutially for two
ht:..mlthmkthﬂomwk

Several hon Members: Yes

mwn?:o:m:mm
Menon) e 15 certamnly 5 very
important Bill and that 15 why from
large sections of the House demands
have been made that the ume for
the Bill be extended It 1z because of
the importance of the Bill that al-
though 1t 15 not an offical Bill, on be-
half of Government, I have moved a

16.02 hrs,

[SHRIMATI LAKSHMIKANTHAMMA 1 the
Chair]

The subject-matter of the Bill, al-
though it 13 an one-clause Bull, tokes
in the entire subject of the power and
nght of the Parhament of India to
amend the Constitution In other
wonds, the subject-matter of the Bull,
although 1t 18 covered by a mngle
clause 1s the power of amendment or
the principles regarding the amend-
ment of the Constitution

Shri Ranga (Smkakulam) It 18
whether Parliament <hould have the
power

Shry Govinda Menon. It 15 whe-
ther Parhament should have the
power whether Parliament has the
power, whether Parliament has not
the power and all those things

Article 368 has been referred to,

JULY 21, 1961

Bn 13780
0L Plhoo Moty (Godbr). Witk
misapprehension.

8hrl Govinda Memom: All right, it
may be a musapprebhenmion. His anter-
Jections will not add to the weight of
what Chief Justice Subba Rao and
the other Judges of the Supreme Court
have said on thus matter.

This 1s g constitutional matter which
should be discussed and considered
8 very cool atmosphere because it
pertains to the rights and powers of
Parliament under our Constitution,

There 15 an impression, and that
1mpression has been assiduously pro-
pagated by my friend Shri Banga and
other members of his party ‘hat this
Parllament has been msusing the
powers of amendment

Shri Ranga Shamelessly

Shn Govinda Menon times
out of number, 1n fact, on 21 occasious
cur Constitution has been amended, 1t
15 only a partial truth to say that
power of amendment has been misus-
#d because there have been 21 amend-
ments to the Constitution

Shr{ 5. K Tapuraiah (Pali)
only a partual truth?

Why

Shri Govinda Menon 1 shall tell,
why Let hum please histen There
have been 21 amendments to the Con-
stitution and these 21 amendments
have been printed in an appendix to
the latest edition ef the Constitution
published by Government If my
friends in this House, particularly
those who say that Parliament has
misuseq the powers of amendment
would kindly go through those 21
amendments they will see that except

365 articles and 8 schedules, a very
voluminouy Constitution providing for
all sorts of things, important and un-
importuni. It was necessary that we
should have done so. Tt becams ne-
cessary, therefore, from time to time
to amend the Constitution Take, for
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sxample, the latest cne, the 21st am-

Shri Govinda Menon: If he does
ot disagree with me, he should have
aud

Shri Piloo Mody: Only on these
three amendments Do not build a
bogus case

Shri Govinds Menon: Do not raise
1 bogus criticism

I am not making & bogus casc
‘These three amendments touchea
princapally one and only one of the
fundamental rights provided in the
Gonstitution, that 1s article 31 That
15 the reason why, and that alone 1s
the remson why, Shn Mody and
nthers of his way of thinking rase
nrotest

Shri plloo Mody: Is he entitled t0o
wmake these allegations?

Shri Plloo Mody: On top of these
allegations, he says ‘keep quiet’

My, Chalrman: All thy trouble

arises because of interruptions on this

side. Let the Minister be heard
interruption.
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referred in art.31. I do not say fur
a moment, I will not contend [ur
moment, that friends in this Tlouse
or outmde, who do not want this
nght to be touched, should not have
the night to say so.

Shri Plloo Mody: Are you attack-
ing freedom of speech?

ghri Govinda Ménon: Lot me be
heard

1 was saymng that during the last
16 or 17 years, on three occus.ons
Parhament had to consmder the ques-
tion of amendment of the Constitu-
tion with redpect to certain matters
concerning the right to propeity. One
of the Jearned Judges who conslitu-
ted the majority in the Golak Nath
case—I am referring to Hidayotuilah
J thought that this right to property
should not have found a place 1n
Part Il

Shn Piloo Mody: Suppos. 1 agree
with yon?

Shri Govinda Menon: Mr. Justice
Hidayatullah said—I suposeé all of us
have read the judgment—that it was
a mstake have placed article 31 in
the Chapter on Fundamental Rights.
He says that that 15 the one article
which ought not to have found a place
there.thelunmmmmgthehm-
damental nghts On no occasion has
this House touched the other funda-
mental rights, except in small parhi-
culars, and wherever thote funda-
mental rights were touched, again
Mr. Justice Hidayatuilah smd that
they were legiumate Those amend-
good according to the

'I‘heJudnewtthati‘lhmtmuﬂen-
sive amendment, that it 18 consistent
wsﬂuuudnla,thatxthlpodlﬂ-
endment—he upholds it. Article 16
was
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sive as not to render a person cul-
pable even if he advocates murder
and other crimes of violence. In
other countries with written con-
stituation freedom of speech and
of the press is not regardéd as de-
barring the State from punishing
or preventing the abuse of that
freedom.

[Shri Govinda Menon |

.again, Mr. Justice Hidayatulla, in his
very learned judgment, was said that
that is an amendment which was
legitimate.

Shri Ranga: Oh.

Shri Govinda Menon: Don’'t say
“oh”. He i one of the six Judges

~¥hose judgement you are supporting The citizen’s right to practice

any profession or carry on any

Shri Piloo Mody: We accept is in occupation, trade or business con-
“toto. ferred by article 19(1) (g) is sub-
ject to reasonable restrictions
which the laws of the State may
impose in the interests of the
general public. While the words
cited are comprehensive enough
to cover any scheme of nationali-
sation which the State may under-
take, it is desirable to place the
mater beyond doubt by a clari-
ficatory addition to article 19(6).

Shri Govinda Menon: Please keep
quiet, Mr, Mody. You spoke at length
and we heard you. You referred to
matters . . .

Shri Rapga: Would it be right for
him to say “shut up”. He cannot use
that expresusion.

Shri S, K. Tapuriah: He must

withdraw.
Another article in regard to

which unanticipated difficulties
have arisen is article 31. The
validity of agrarian reform mea-
sures passed by the 3tate legis-
latures in the last three years has,
in spite of the provisions of.claus-
es 4 and 6 of article 31 formed the
subject matter of dilatory litiga-
tion. as a result of which the im-
plementation of these immportant
measures affecting large numbers
of people has been held ug.

Mr. Chairman: Please address the
Chair. Why do you address them?

Shri Govinda Menon: What I am
saying is: let others also address you.
What I request, what I beseech of my
friends is: let me expand my theme.

This first amendment to the Con-
stitution wes brought in 1951, and I
wish to refer to the Statement of
{Objects and Reasons of that Bill which
was the firet amendment of the Con-
stitution. That is very important. It
was introduced in this House and pilo-
ted by the then Prime Minister him-
self. We were not tinkering with the
Constitution. Please permit me to
1ead that short statement. It says:

The main objects of this Bill are.
accordingly to amend article 19
for the purposes indicated above,
and to jnsert provisions which wiil
secure the constitutional wvalidity
of the zamindari abolition laws in
general and certain special State

“During the last 15 months (i.e.
after the passage of the Constitu-
tion) certain difficulties have heen
brought to light by judicial deci-
sions and pronounecements espe-
cially with regard to the chapter
on fundamenta] rights, The
citizen’s right to freedom of speech
and expression guaranteed by arti-
cle 19(1)(a) has been held by
some courts to be so comprehen-

Acts in particular.

Opportunity has been taken to
propose a few minor amendments
lo other articles in order to re-
move difficulties that may arise.
It islaid down in article 46 as a
directive principle of State policy
that the State should promote
with special care the educational
and economic interests of the
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1a order that any macial

1kut the State may make for
educational, economic and
sdvancement of any backward
clpss of crtizens may not be chal-
lenged on the ground of being dis-
ciiminatery, 14 is proposed that
article 15(3) should be suitably
imphfied. Certain gmendments
in respect of the articles dealing
with the convening and prore-
qung of the sessions of Parlis-
ment have been found necessacy
and are also incorporated ir this
Bil

Jawaharlal Nehru '

I referred to this statement of objects
and reasons because g few months
after the Constiftution was enacted st
was found that certain proviswns re-
guired amendment, Jartwularly 1n
view of the other provisions relating
to the Directive Principles With res-
pect to these directive principles, I
shall draw the attention of the House
to ane—and one alone-prowvision 1D
articles 37

“The provisiong contained m this
Part shall not be enfarceable by
any court, but the pnnciples
theremn latd down are neverthe-
less fundamental ;n  the gover-
nance 0f the country gnd it ghall
be the duty of the State to apply
these principles In making laws”

deals with the fuaidamentsl dights of
the cltisens, thiy lays down funda-
mental duties of the and
Parlament, fundamental duties in
admuristration It 18 the fundamental
duty of the Lok Babha and the Legs-
latures 10 thas country {0 gee  that
effect 15 given 1n enachng laws qn
the directive principles laid down 1n
the Constitution When you gttempt to
implement the directive principles, as
was stated 1n the statement of objects
and reasons which I just now read
out, of en it becomes ngcessary to have
amendments of the Constitution  Qnly
thrice, on the occasion of the first,
fourth and }7th amendments, o d we
fe.] it necessary I thimnk most of
the political parties 1n the country be-
Lieve that there should be agranan
reforms, that the right to property
should be Lmited and restricted m
the interest of the general public, that

upon that con-
tribute to the theory that there anould
be an egalitanan society developed in
our country These are the principles
laid down in this chapter It 18 onr
fundamental duty to see that law
are enacted n order to further the
objectives laid down thereunder
And when that is attempted oftan we
{eel that some amendment here and
there may became necessary The
first amendment was passed by this
House, and after the first amendment
it was tested, the

I8
i
i
:
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[8hr1 Govinda Menon] ot vy folr :  wor e o
1t was exerciymg merely leglslative pac

powers The Supreme Court held un-
ammously—a Bench of five Judges—
that the amendment waga good
amendment

8hrl N. C. Chatterjes (Burdwan)
And also held that the fundamental
nights could be affected by Parha-
ment &s 1t was done including the
Ninth Schedule

Shri Govinda Menon: I am thankful
to Shr1 Chatterjee I think he appear-
ed and argued m that case Then
came the fourth amendment wheremn
also—I do not want to read out from
that— with respect to many of these
amendments, 1t was stated by Mr
Justice Hidyatullah in hus judgment
that they were necessary amendmenta
I would refer to page 43 of the copy
of his judgment which T have in my
possession 1 do not know whether it
will be the same page m the other
copies Referring to the amendment
of aiticle 18, the learnrd judge smd
that the amendment was necessary
The amendment was necessary because
in Romesh Thaper v the State of
Madras, 1t was held that disturbance of
Ppublic tranquillity did not come within
the expression “underrmine the se-
curity of the State” In the first
amendment Act there was gn amend-
ment to article 19 also All that 1
contend for 1s that the Lok Sabha
and the Rajya Sabha—this Parlia-
ment—has not attempted to whttle
down to any extent the transcendental
fundamental rghts [ am using the
words which are often used by many
people the transcendental funda-
mental nghts—laid down in the chap-
ter on Fundamental Righis

Shri Ranga*® Question

Shri Govinda Menon: All that was
dune was to do something with res-
peet 10 article 31 and 1t 33 with Tes-
pect to that article that Mr Justice
Hidyatullah said that “Our Constitu=-
fion accepted the theory that the right
10 propety 13 a fundamental right. In
my opinion it was an error to place 1t
1n that category” That {3 what he said

we skt owpr & fr
TR AT

Shri Govinda Menon: That is what
he said I have no objection to have

1t out of that particular chapter of the
Constitution.

sft wq ford: ag oo wolr
adf w e 6 weEgre
Lo Gl IR ol

Shri Govinda Menon, Here, we are
now on the question of the amend-
ment of the Constituton, and if we
want to amend the Constitution, if we
want to take article 31 from that
chapter wheTein 1t finds jts place to-
day, this Parlhament should have the
power to do 80

Shr; pPiloo Mody, Just one munute
Sir I would hke tp request the hon
Minister, if he 15 hell bent only against
the fundamental right to own proper-
ty, let hun by his legal gealus remove
that particular right and leave the
nthery intact so that soiled hands may
not fall on them

Bhri Govinda Menon, I have been
stating particularly with reference to
the very learned speech which Mr
Mody made on an earler occasion,
wherein he expressed hig fear that if
this right to amend the Constitution 1s
conceded to Parhament, all the funda-
mental rights which are enshrined in
the Constitution may be taken away
There 15 absolutely no occaslon for
that fear 1 was speaking of the 21
amendments we have had during the
last 17 years Under the Englsh
Constitution, it is open to the Brtish
Parliament to pass any legulation.
There are Do restrictions or limitationg
on the leglslative power of the
British Parliament

shri J. B Kripalanl (Guos): It
uaummycmmmlm
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comstitution, Our federal conrtitution
lumits the powers of this Parliament
even 1 the Btates

Bhri Govinda Menon* I was deve-
loping another point Because of the
existence of unlimuted powerg with the
Brniush Parliament, we do not hear of
cases where the British Parhament
have tor example, passed legislation
taking away the right of habeas cor-
pus or the Bill of Righte Thyg 18 all
a case of political prudence You may
have the powei, but you 4o not utilise
1t Tnat 13 why I referred to the 21
amendments we have made in the
past In none of them did parka-
ment think of whittling down any of
the mghts

Shri Piloo Mody What about
future®

the

Shri Govinda Menon I am speak
ing about the present and the past In
the future, why shoufd one think that
we are going to act n a way duffer-
ent from the way we have been acting
hitherto® There 12 absolutely np basis
for the 1dea which hag been propagat-
ed that the Constitution has been
amended several timeg to whittle down
the rights of the people The Constitu-
ti1on has been amended several times
to clarify the several provisions in the
Constitution, and on three occasions
to enable the Stat- Governments to
have the necessary agrarian and other
reforms

Regarding Mr Nath Pai's Bill, I
would for a moment Tequest my
friends to forget the provimons about
the amendment of fundamental rights
Do we or do we not believe that our
Constitution should have provisions
contamned theremn to amend the Con-
stitution? Or, do we want a Consti-
tution of such ngidity that it would
not be possible to amend it? If there
should be a right to amend the Con-
stitution, would it be correct to say
that that right should be spelt out of

Amendment of the Constifution is not
such an unimportant matter that it
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should be searched for in the remdu-
ary powerg which have been provided
There 15 g provimon in the Constitu-
tion which 18 not suMciently clear
Mr Nath Pai thinks, by his Bill he
<can make it clear I beli~ve tnere are
several other aspects to be considered
In the Joint Commitiee, we Lan con-
sider all theye aspects and produce
before Parliament leguslation pased
upon the Bill of Mr Nath Pai, which
will guarantee the righi~ of amend
ment 1n appropriate cases and also
safeguards wherever neces.ary

The judgments delivered by this
bench of 11 judges have to be consi-
dered and we have to ~onuider what
steps we have to take There are
very many interesting aspects, As Shr;
Vewanatham the other day puinted
out al] the eleven Judges agreed In
non-swting the petitioners The peti-
tioners did not succeed 1n the case
Five of them said that the right to
amend the Constitution 1s contained
m article 388 of the Constitubon
Five of them enunciated the theory
of prospective over-ruling One of
them Mr Justice Hidayatullash who
foined those five in declaring that
right of amendment 1s not contsined
m article 368 of the Constitution, up=
holds 1n his Judgment that Section (2)
of the Seventeenth Amendment to
the Constitution 1s good

Now as 1t ;3 the position, 15 extre
mely confuseq I would draw your
attention and particularly the atten
tion of those hon Members who have
not carefully read the judgment to a
certain portion of this judgment (In-
turruptions) I refer to it  because
Shr1 Madhu Lamaye in his speech the
other day said that he :s orvosing this
Bill but would advocats the acceptan-
ce of th~ principle lmd down in the
judgment regarding amendment of
the Constitution by a Conslituent As-
sembly There 18 & geneial impres-
sion that the majonity of the Judges
said that g Constituent Assembly
should be convoked in order to amend
the Constituton. I want to point
out that it is one among the &leven
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[8hri Gowvinda Menon]
Judges who along said that that Is

possible It was Mr Jugtice Hidaya-
tullah who smd.
“There 1 5 legal method

Parligment must act in a better
way to abridge the fundamental
rights The Btate must peproduce
the power which it has chosen to
put under a restrmunt Just as
the French qr the Japanese etc
cannot change the articleg of their
Congtitutions which are made free
from the power of amendment
but must call a Convention or g
constituent body, 30 alsp we In
India cannot abridge pr take away
the fundamental rights by the
ordinary amending process Par-
hament must gmend article 368 to
convoke another Conshtuent As-
sembly pass g law under item 97
of the first st of Schedule VII
to call a Constituent Assembly,
and then that Assembly may be
able to abridge or take away the
fyndamental rights f desired It
cannot be one otherwise”

1 do not find any of the other
Judges clearly subscribing to thus
doctrine I do not want to utihse
this occasion tp offer any cnucism
about what a learned Judge has stated
but 1 would only refer to what Bhn
Chatterjee yald the other day, that he
felt surprised as g lawyer—and his
emunence as a lawyer will be conce
ded by all of us—and that he found It
difficult to wunderstand how What
Parhament cannot do directly it can
do indirectly ‘That is the criticism
which Bhri Chatterjee raised in tlus
copnection I would like to gdd, a Bill
which 13 passed under article 368 of

JULY 2, 1807

argument that there ape athey judg~
mepta

Shri Nath FPal (Rajapur): The
Judgment stands

Hbri Lobe Prabhu. Then the sscond
pount of clarifieation 1s this  Are you
streasing that article 368 wil have 3'0“
powers to amend the fundamental
rights® 1If so my third question Is,
what are you going to do with article
13(2)* Are you going at the sane
time to delete that artcle or will 1t
continue as a contradition of article
8887

Shyl Govinda Menon There is no-
thing hike saying that g decimon 1
right or wrong What the
Court of the country say® 18
long as it stands So todsy this 1s
the law What we are attempting
there 1g t0 gee whether Parhament
can

{

Shn BRanga Whether it
upset

Bhrl Govind, Menon Yes, whether
we could restore the posmtion

can be

Shn Lobo Prabhu Have you not
an opportunity 1o go to the Supreme
Court and challenge this very law
which they have given® That has
been done thrice You can da it the
fourth ttme Another point 1s this
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article 143, that I can say is that
there are limutations. It is opan to the
Supreme Court to say that it will not
giye an opinion. Then, it has been
held that the opinion of the Supreme
Court is not binding even ::‘ﬁ:
Supreme Court. Therefore, t
our judgment,

got constituent power or not.

Shri N. K, P, Balve: May I ask
one straight and direct question to
the Minister” By this Bill, are you
or are you not flouting the provisions

B a4

is not un o paclismwntacy pro-
cess, We have done it several tumes.

Bhri Plloo Mody: You guoted
Justice Hidayatullah so many tmes.
Have you read his conclusion?

Shri Govinda Reddy:
the entire judgment.

I have read

Shri Piloo Mody: Why do you not
guote s conclumion then?

Shri Govinda Menon: 1 was say-
ing that the question is whether Par-
lhiament has got constituent powers, 1
want to remind hon. Members of thus
House that the Constituent Assembly
itself, when it sat in the Central Hall
with Babu Rajendra Prasad as s
Premident, was exercusng constituect
powers and when the same Members
came and sat in this hall with Shri
Mavalankar in the Chawr, it was ex-
ercising legislative powers.

1 attach great value to what Mr.
Justice Mulla said the other day,
namely, that acting in a certain man-
ner we may exercise conshituent
powers and acting in a certan other
manner we exercise legislaive pow-
ers. It is my contention that article
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{Bhri Goviada Memen]

1 would once again appeal to Pro-
fessor Ranga {0 send ons br two Mem-
bers from his party to the Joint Com-
mittee sp that we can have that dis=
cussion

‘With these words I commend my
amendment to the acceptance of the
House,

¥o XM WA Wi (FA17)
oWl FERT, 7g N FATST ARG
wicwas & A fag @t § v T8 T
g TR ¥ wY W 4§ 1 W
e & % FHWAT A W WY AGT T HI
wweliw a7 W ot fgwar 37 Wy Fifire
& wfr wou 1 oW ® W, T
sfyamqurf Y B K oW ¥
isferagr @A M e ¥ o1 fs
wir & frdos & ot ) W & I
witfw ag Faait age o ™ @ 2
g fris Wl wis ¥m @
qF aIET WM | wAw OF A W
ot

“Any provision of this Constitu-
tion may be amended in accord-
ance with the procedure hereafter
provided 1 this arpcle”

0 & werar Qe v T wmac
ane & Freeft e § 2w i orgr e

“an amendment of the Constitu-
ton & wg “any provision
of the Comstitution’ & | Wrell ¥

o oy § fe qgy @ faa

JULY 11, 1087

» 376

g & “qm wfraer W v Wi
wx fow fogr arem “qw wlfoemr o
fiwelt oft arar fiweft ot amer o e
o€ Tg T H A o v W
oy A @ firag wf & o
Yo oy evawer & wirerd &
weaog & § ar ag e WL ¥ AR
et § ) e ofy arr @ e
o§ srafm & ara ah araef
2 Ay o ¥ g
frdgs vy ot g7 9 @1 far A
fir gardh off aa ¥ qger e § wic
TRt

“WE, THE PEOPLE OF INDIA,
having solemnly resolved to com-
stitutte India into a SOVEREIGN

“REPUBLIC and to secure o all its
citizens: , , M

Y & T e g L Ag W TR

“gw, wrey ® s, NT@ W OF
WY S {E-TEIW ATEAOTAE -
T’ WA dear v § oW O
Lo Ol I R L
frg o % arx g 5 ot W
fe @ T g R &) Wi
oy wF% fag vt fie v ag@ 9 &W
wgw & < § 9w £ vew § oY wg
e av gwar & 1 fRT 9§ A
W gk 9@ W & o o
.
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- e ol : v Pt wfiere,

. arwhw flear mn, 97 w1 g fer
T & & I o T Ry S

ot & Tgr g 1 &) wwan & fi v
o fred 1015w T & X ot gw
wroe w7 yfagw 2w}, AT AT Ay
war ofr ¥ wer gor T Wity ¥ it
%R wfrey ¥ A} F oy Qg
o weww 7Y & | % qm W wdT W
W dw qET g, & W YT g AW A

w gy, WA g ¢ e xa fodas
Woa I kA F T gn A
witfs faqa wO% ¥ om § o%
oo 5T Ty § dfer a§ ww I &
geArEm A vt @y fray
oo qwr & w7 o T ) wew s )
£ wieesy & Tt & ot vy T §, Wi
" & W ww ¥ fem, W ¥
vy & g g fie ot wfaem 7 aeg
£ 352 ¥ 360 v Wi fec ol W A
fros wk 3se &TU ¥, 4y W
wreftr wTom wx & wheerr an,
352 ¥ 360 | g &% wrf oF whnn
X WA S FW OV IO O ¥
o o @t 9w € qrw & 1 O aEr
&Y oy ar 4§ T qv wTY €7 W,
ot 0% ¥ gt aftaT ) wAr
T wrell, Q% e wT wy anelt ag
352 ¥ 360 a% & mroqiIgE

13798
Qﬁﬂﬂ,;&:mdﬂm
I § foie w& 356 WU WY
wey § | faeXx MowE W F
vrafly v yowgvawer §1 ww i
e ¥ ¥aw qw ff T qeRi f fe
wnt W U gEr Y W 356 "TOr
wt 't T A WY wT AT ER
™, T ¥t Paw we e,
frerr R W vz ot o o
oW W W EAen fe ag e
o &1 Wt # W W e fe
g v gar ¥ fvgre & i #r o
¢ rag s wm @) Wi | fer oA
qréoft & fdas & 308 w1 AT 2
w1 < 3 wgar & faad frar gor
2 shrxdr ¥ ¢S, o g W
o g Y § | O AW ae i oy
§19¥ g 1 v 3w AR
Frarr s, et & ot & 1 o g
it agr W A | fiee oft agr @ A
g 1 oY wur WY A " e vl
& 7wy i g1 e Sawor v g
“Gesetz zur Behebung Der Not von
Volk und Reich”

% ¥ A, # won e few wrow
¥ i § e W gawa ¥ &
oft Pt i 2 ot o i fiear @ 0
ity A ot | Ty A7 qg WY ste T
¥ & oot 5 e % e oy as2
¥ ¥ w¢ 360 aTUR §, ¥ § amgwre
wfar, 9 fie at 3o afem 7 &
firar s 2, 2w & ot oF s oy, WY
fis 32 #1 % wrw Hy 2t off ar
wTaE &7 ATy aar & o L wg wra
df wieew 48 | wifeww 48 @M@
q® AT T § o av | oot Ay
qr§ ot s At fadaw & @ §,
& wor § wgm i =g v wfase
2 mfe:

“Gesetz zur Behebung der Net Vom
Volk und Rejch”.
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f¥vs o wamge W]
wg R A AT W T Y e
wh e g, e ww oo fs
oy fieaelt wred gt B, e wlw
FRorowa i s, ...

ot wrearg ;A W SR WY
weT A ¥ qwAT |

e Tm agr W T
w B 1 & 3w "grag 91 9 i
_rared ¥ w9t gq qawg AG w @
& | ¥er ag =T ¥ w@rE e g e
¢ fs ax aw 3R A gl W A .
§ w7 femn spm, Afer e of
o 3w & <@ o wmat & ¥ o
¥ =t #T g Wivw TINN e
& 1| oft oF s ar famet A% o
fear atx fawr & fgeery oY ferdedt
wrw gf @, ohvoIw e R W
Wt W WY, W WE Aot
& Ty fger gom ) g

ge yref wee : W I
L

Mo Tm WAL wfgar o s fx
grafer faw g v @ ¥, wfer ww
# dar Y o | 3 & dar & aqwm,
W W1 T K WET ST 4T 0

t;ﬁ;w,mﬁ-ﬁﬁr& e |
wiw wuy @ | AWiw ogwy Y W
ore gt o e

IULY 21, 1047 -]

1380
the institutions of the Raichsteg, ,
and Reichsrat.”

g W v W e ) Wi
& Tedt o wg qeT g e ofr wreerd oft
# fodgw ® ww wsft gF  fr W
Tewm

We hereby resolve that thus Constita—
tion be suspended and in its place , . .
s N g oy v & ag v T
W ETAT £y ag W dfed .

“The third provided ...”
" gy 7o | o ff S F IEw
o

"“The third provided that laws to be
euncted by the Government should
pe drafted by the Chanceilor........ "
1654 hrs,

LMr. DEPUTY-SPEAKER in the Chair.]

FMEAT | §F IT WIq 4T IR

“The third provided that laws
to be enacted by the Government
should be drafted by the Chancel-
lor, and should come into effect
on the day after publication.”

Wi Ymwm o ¥ ag, §

173

&%!‘u
"“M
Ta31
71z
a %
3

3



ng8or Constintion (Amde) ASADHAD, 12N (SARA) mr

"o wer v T T wr | T
B SET R oY T o AWy ewdt
¥ At WX TR EETE L
wmr W fr wwt § w e
4, v ¥ qm_dfed

Teh schwore bei Gott diesen
beiligen Eid, dass :ch dem Filhrer
des Deutschen Reichas und ¥olkes,

W F AT GTR | TF G WIETE
. g% §, 9g & 91T W aEens |

“Ich schwore bel TGott

‘bereit sein will, jederzeit Bir die-
sen Eid meen Leben elnzuset-
zen."

[F WITITF FAA 2, WIE, 1934
w1 fgac o ar whly gl 7w
At ot oY, oY Wit T F g,
wrax dere § wofr mf ge, W W
firiizw S I IR aw 1
& s &1 werwa § e o feroeram
wwrA A ver S wrr f s &
WA T W W § Y s
feemg, N fr ¥ ¥ ¥ @
foagarent €, ac-fagnme §, T
fodt vl & T WY W Y T S,
AR IT ® weRTC § g Wi 0%
Ty fef wm gdw ww W
¥ fair T ot W wor ¥ fadr
I w6 s fgwe ¥ aw ¥ Wk
€ o, sfrc o wra Wy oY i
T 1w fad fie ol ooy W frdas
W |

IMEW wET, § awar § T
qw wrelt vy ek oy g 1 &

13803

g W g g, W R
oy O wr w¥ §, o folk At W
Feor m e g e X ¥
g Rwtgit -

Mr, Deputy-Spesker: The hon.
Member should try to conclude now.

Ehri P. K. Deo: Lat him take some
more time, The Minister took 45
minutes,

Mr, Deputy-Speaker: 1 am moat
reluctant to disturb the hon. Mem-
per when he is propounding a theory.

Bhri Plloo Mody: But you cannot
remist the temptation efther.

Mr. Deputy-Bpeaker: The time is
hmttad.and,thudou,helhmndt'!
to finish as early =a possible.

Bio v wige wfgmy ¥
& oW v % A WAE | 9% T
fror gY <t off, et w Wt < e
T ¥ ATt W gewT v O | f
& % fawaw sfed, Mt & oy diw
a7 1 ag fadww wrfid | aw 9w o

“It needed courage to stand up
before the packey assembly——
most of the communists and about
a dozen of the Social Democratic
Deputies had already been thrown
inte prison.”

& off T & vy fe wiy w mar & f
warar 2T W w0 | v oF ww
fer amy §ar wf-mf—giar -
¥ &g W ¥ et 3 A A ofra
fet o §

They had besn thrown into prison.

e oW & waaT oY sft Aveark
® g s wh v gl
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[ste v@ wite Wifgm]

%, ..snd to tell Hitler gnd the
Nazis to their faces that the So-
cial Democratic Party would vote
sguinst the Bil”, «t

a9 st w1 § urx agt wgr ¥ A
AwERTT § ¥ A AT W g o
wiEt ¥ I AW ¥ @7 1 8 a9 ¥
ot qw ¥ wEAW qOT WEE W W
A= g, wre gt wwar 8, 3% dar vt
& W wT o aw i fet
g A 7 W@ Hfer wmae W

¥ W i

“Otto Wells spake with modera-
tion: “To be defenceless’, he ad-
ded ‘wis not to be without hon-
our’,
" @1 wwar ¥ fs areart off g afew
A& N wow W oW OE
g AT T 9 |

To be defenceless is not to be with-
cut honour,

Fqfe & & 3
17 hrs.

# gfygm ®1 ga= @ T
g% wen g fs owrr o132 Wk
133 srowt Y & | ¥ a9 fafem
T § 1 gf T aEe ¥ A gt
ot | Wiyt weafa W aTe R
& 1w el wroft w1 i o e
§ g T AmEy § W I
muEg el gea ¥ FEw
qi w3 W e ¥ ¢ o aetew
mrgrey & fag oy wfer
t 1 e ez amve few @ @
il & wgr w1 @ IwE gee
watew mmrag & aw Wk W W
wver firm iy § 1 ok gw mff &0
mw wfewer & % wry few Wil W
wATay gt § | i T W W SR
% % % & of § ofrowy oF ot

Br. ey

arer i 1 o wredt wr ey we gt
&, et o Fwe) § ot ' e war-
A ), W s e ot
foreret & ¥feer frw T s9dr w1 FTRET
o 2 @) v 1 oad WR | W
fay oy awd g1 amar § e o W
%t oYT 9rer e AT WY |

W g g7 W Qe gl fe ohad
wgy & fv wofa awr amrer &Y
£ sawt qw faega wonw w1 1 W
&0 ¢t ag & 39 wfa § dg W
w1 | e g | & waat W) § amen
gleapaw gams & N el
Y GEqT F) weq FLAT gw & Alew
w1g ® Ty v wen & Afew
& wgm frar €1 @@ 01 | sa®
a1 717 g A w1 g {rafea i
ferar et g gt & Fg 7 WY
AT TNAT ¥ TN B @TH A
& g% | T e A T omEr &
felt gerc 7 arnwgr & osaer
ww g e a e | aw fag
wetr § fr aw frdr 7 fedt ST
#t oF faum fab afom qeama
St wy foma ot 3 SO gE A v
a fas ag afes wx # @ fager
faatat aftag & 1 fF ag o a@fa-
o TR ag wrw 1 aqR wile
T ¥ FANT A HT NF wLO@ AR
wiifs wiet &t wme o i fe
w% afrar ¢F @ifaw e o8 3
e AT I oW X AN
GUT Tg a1 | JowT uwe § )

& agf A1 ¥ frier v
fis ag v i &Y wifew & & 1 won
T 3 0w —

Shat Files Myt Boll yeur hands.
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wte om Wiy wigm :  wr
off wgur fedr wmr & Aok oY
offT (% ¥ a1 ¥ | T WY WY
weir § 1 & oy v fe wod e R
W afr, if dorgd ¥ fax fufe
wet g o oiw &, oy Iy A A
§ T, T W W A oW R
& W )

e R R SR
W e § 5 w6 g w8
Wi o aT W R g i T A
wiffs s Iy @, 9 ok ol
wm a dard v @ § 1 S
@iy & g5 @ af § | & sver
o WK IO T W e
gur, o w fe and g fades
w1t ¥ 5 A oy ey Pt @
W @ ) T@ AR % WY
AT m s awemnt g 5
fraeft «@ g9 &M Wt 4t 1 wE
w Y fr anr qmet 91 faegw wew
T 4t | #fer oy wlf fos e &
mit dy, fex #t 0ff s @ A @@
¥ dwT agr A% 69 g9 AT OREeT
B o g T T W R
Wit T cewfEr w g ¥ e
&) =i, Wk § W AW ¥ gewrd
MR T e Qo
T SR £ g | 9 O 0y
¥ A M ox I% U WG |
W T W I O Wi el
m HORIT | %4 TF T§ WE-
WX At T A 4w Oy wwT ar
Q@ o) it & i won g e
w17 w9 ¥ frdge w vo vy wifie
¥¥

Mr. Deguty-Bpeaker: Mr, Salve

Bl KK P, Sddys (Betul): 1
1 will avold trrelevance and

therstore 1 will be briel

B
m“"- Depaty-Spssker: Maximum

Shri Piloo Mody: Why did th
Munster flibuster for 45 minutest .
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[N. K P. Salve]
has not stated, has not laid down, that
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the judgement
majority of the Judges. He has poin-
ted out how we can get over the
difficulty.

Therefore, when the Supreme
Court has stated that article 368 can-
not be amended 50 85 to vest i the

magority of Parliament autho-
ty to amend the entrenched artl-
cles in which our fundamental rights
are enshrined .

Shrl Nath Pai  Whete have they
stateq It?

Shri N. K. P, Salve: I will read out
excerpts from the judgement for the
benefit of my very able friend Mr.
Nath Pa, who 15 great parhamen-
tarian, a grest constitutional pandit
and a greater gentleman. That does
not mean that whatever he says on
the Constitution is correct

Justice Hidayatulla, while deliver-
ing a separate judgement concurring
in the majonity, sad.

“To bring into existence a con-
stituent body is not impossible,
a5 T had ventured to suggest dur-
ing the hearing and which I have
more fully explained here. It may

achieve the objective of the Bill a
constituent assembly will have to be
convoked or we will have to fall back
upon the other method which is
g'&d out by Justice Subba Rso

bly; after all for that purpose also
provisions of article 13(2) would need
to be satisfied and we would be mak-
ing what ia called law and once we
make that we will be under the same
difficulty a5 we are for amending 368.
My country question to him 1, assum-
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Bl 13810
commonsense I miy not go by the
odcetiss of the law god I may be for-
gwen for my lack «f epmdite scholar-
shup which I see in abundance in the
House, but sematimes a Member may
be allowed to ge by commonsense

Bhrimati Lakshmikanthamms
(Ehammam) That o5 exactly what 15
needed for this

Shri N, K, P. Salve. | am greateful
at least one Congress Member agrees
with me Amongst us at least the
women are intelligent I wish that
1m the Oppomtion also at least the
women were anteligent. (Interrup-
tion) I submit that it was always
intended by the comsttution-makers
to make there fundamental rights
more permanent and not as facile and
as easily ble for d t as
other articles which can be amended
by a special majority

T shall now refer to & speech of
Pandit Jawaharlal Nehru on April 30,
1047, while proposing for the adop-
tion of the interim report on the fun-
damental nghts He smd

“A fundamental nght should
be looked wupon not from the
point of view of any particular
dufficulty of the moment, but as
something you want to make
permanent in the Constitution
The other matter should be
looked upom, however umportant
it might be not from the perma-
nent and fundamental pant of

view '

1 would also like to quote from Dr
Ambedkar, one of the chzef archi-
tects of the Constitution Speaking
on September 18, 1049,—~Dr Ambed-
kar was speaking on the fundamental
nghts on the amendment suggested by
Shr Kamath—I may pownt out that
thig was an amendment just sumlar
to the one now moved by my friend
Shn Nath Pai

Shrimatl Lakshmikanthammaz
Dr Amebedkar 1s the author for the
principle that Parliament is suprems.



. Member had stated that
Panditji had participated in favour of
amending the fundamental rights, All
that I am submitting is that for what

may be amended, whether by way of
variation addition or repeal, in the
manner provided in this artcle'—
f i

““Nm#. what 15 1t we do®> We
divide the articles of the Coms-
titution under three catcgories,
The first category 18 the one
which consists of the articles
which can be amended by the
Parlament by a bare majonty.

articles which requre two-thirds
majority. 1f the future Parba-
ment wishes to amend any parh-
eular article which is not men-
tioned in Part III or article

]
The second set of arhcles are

Before I close, I want to give a
warning. ' The late Sir Muhammad
Ighal, 1n & beautiful couplet in the

* British days, gave a warmng to his
countrymen; and I quote his words

< la e 1 -
Yo, wrfelr ¥ v § o ®,
I Y

a e &1 fae s R A,
»g%%r%m'mquﬂmﬁu
Shri Nath Pal: He went to Pakis-

' tan after that. and
phet of the di

Ha 1Y

&
»

&
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But a point 15 made by
some that if Mr Nath Par's amend-
ment were carmed we 'would be
opening the road to Hitlenism Why
should we rase the ghast of Hitler
in this House I cannot undcistand
it because India 15 not West Germany
It has not yet developed that kind of
dictatrorial capiatal that West Ger-
many had nor the culture that West
Germany had  Therefore I cannot
understand why this bogey 15 raised

In India no boubt this Constitution
i an advance on our hstorical past
But to think that India has become a
democratic country with this Consti-
tution only 1= a mustake India 1n
the older days had a better democ-
racy even I need not quote Histo-
rical precedents Latcrature 1s avail-
able on that subMect We had any
number of republice 1n this country
whose Constitution was based on
adult franchise and  fundamental
rights which were even better than
our own nghts In fact, 1n theee

B 13814
think that wa are the wisest Loopls
m the world and in 1951 we have
evolved a wonderful democratic cons-
titution by which we must swear for
all our life and til] eternity 1s wrong
People having seen the history of
India should not talk of comverting
that fundamental rights chapter into
a new divine right which can never
be amended, which may be interpre-
ted by the Supreme Court even fn the
oppasite direction But which cannot
be amended. If Mr Nath Pas Bill
1s not adopted on the basis of the ar-
gument that we cannot amend the
Constitution or the fundamental
rights, we the people of India who
have given this constitution to our-
selves, cease to be the prople of India
who can have the right to amend the
Constitution which we ourselves have
made Once we have made a thing
we cannot amend 1t—this 1s called
divine right I'hat product, which
we ourselves have produced by itself
acquires such an 1mmobile divine
right that we cannot touch it
This 18 the most undemocratic con=-
cept this i1s the most dictatorial con-
cept that the product which we as
people of India have produced we
have no right to amend, but an ms-
titubion insermbed in the Constitution
can amend 1t, interpret it, overthrow
it and can do anything—that 15 the
Supreme Court The whole supreme
wisdom of the people of India about
thig Constilution 1s handed over to
51X or Seven supreme wisemen of the
Supreme Court and all sorts of ar-
guments are being thrown about that
this judge said this, that judge smd
that and so on But what have the
people said

We are a soversygn parliament We-
are elected on the bams of adult fran~
chise Was the Constitutent Assembly
elected on the basi; of adult franchise
Did the Constituent Assembly repre-
sent the people of India The Cons=
tituent Assembly wat brought In
by the will of the Bntish Parliament.
It was composed of people electad
from the legislatures which were not
based on adult franchise even It had
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{Shr1 8 A. Dange] destroy the Comstitution aor oyer
pominated members and a whole throw it, that power does ot rest
Jhithodi was made in that Comstitu= hers, evap the

ent Assembly which cnly got the re- But is the power ar not t9
volullonsty mame “The Camatituent lare an emergency? And, undei (he
Assembly” which framed the Consti- emergency what has happened? All
tution of the French Republic and so  the fundamental rights are suspend-
on But that Constituent Assembly, ed and even when they are supposed
ﬂmuh:u:;ked:.:rmnmd“m to be violated a ‘min cannot have
the people In pever represen~  legal A a
g vy - chyeihgy ey Ry
elected Parliament are a far greater They went to the Suprems Court
authonty than the Constituent Assem- The Supreme Court in ity wisdom
bly, The demand that the Consti- gsald we protect the fundamental
tuent Asembly be wnvited agein on nghts but we cannot give you any
the same old bams—or what basis I remedy because the Constitution does
o not know and there 15 perbaPs  not allow ws to give you any reuredy.
new Fujamathas and Maharajes will  Every nght s curtaled by a law
come in by mmutating the former ex- The Constitution itself provide that
ample as the Constituent Assembly—  every democratic right by suitable law
to see whether the Constitution cAn  can be curtmiled and its functioning
be amended, iz a surrender of the cap be almost abolished The right of
soversignty of the Indien  Pecple  free speech, the right to  assembly

the basis of elections on adult fran-
chise The elections may be vitiated
by many other factors, by bribery,
by corruption, by money and many
other things, but even then the right
of every man or woman to vote snd
elect was exercised as enshrined
there Therefore, We Aare more
soveregn than the Constituent Assem-
bly That i3 why I say we as &

n  Parliament have every
nght to amend the Constitution and
the fundamental nghts

Of course, the fear expres.ed 18
that 1f the amending right 1s given
then the whole democracy may be
destroyed—I have to reler to that
This 1s a very false
ergument because 1ff a dictatorial
power wanis to amend the Constitu-
tion or overthrow it, it 1s mot Eoing
to come to thug Parhament to ask for
that power Hitler did not do it with
the consent of the Reichstag or the
Constitulton. He based 1t on the
army, he llled the opposition party

already an 1llusion in practice Do,
the Constrtution has a  demoecratic
bams, but the Constitution does not
practise democracy in thus country
That 1s my complant Therefore, if
by amending it 1 can modiy 1t 1n
such & way that democracy can be-
come & reality in that case, I ‘want
the right to amend this part of the
Constitution
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seventy-two houses, to the detriment
of thig country and its democracy.
Democracy 15 not challenged %y
future Hitlers Democracy in
India 15 bemng challenged by certamn
monopa'y houses which thrive on the
portection given in the Conatitution
That 15 why, when people began to
take up agrarian relorms by abolition
of ‘andlordigm, when those amend-
ments were carried out, there was
revolt in the country against the
amendments and the Supreme Court
went to the rescue of the propertied
classes The revolt i1s aghin trggered
off by propertied classes and proper-
tied interests Therefore, the very
fact that the revolt, or the eriticism,
or the oppomtion, to this proposition
has come from certan interests
which are highly nterested in pro-
perty will show the necessity of hav-
ing the night to amcnd the Constitu-
tion

Tomorrgw, for example, 1if the
colour of democracy In thus country
changes and we do have a Parha-
ment which really goes anead to-
wardy socialist democracy, 1 do not
want that clause about right to pro-
perty to stand in the way of Parha-
ment abolishing the nght to own
property or factory or land to the
deteriment of the people, to exploit
the people The opposition to this
proposition has come from certain in-
teresiy which are not for develop-
mg this democracy into a
democracy

B 13818:

Shri Gamesh Ghesh: Bir, Members
on this mude are not glven an opportu-
mty Why this discrimination?

Mr. Deputy-bSpeaker: I am not dis-
eruminating I am expluyning
the position Only 2§ hours are avail-
able today If we extend the time,
then it will have to go to the next
day

Shri Ranga. Let it go to the next
non-official day

Shn Piloo Mody: In fact, I want
this to be discussed for the next ten
years

Mr, Deputy-Speaker. What 15 the
Law Minster's view”

The Minister of Siate In the De-
partment of Parliamentary Affairs and
Communications (Shri I, K, Gujral):
‘We have discussed it enough, for such
a long time Secondly, when the
motion 1s to refer the Bill to a Select
Commuttee, much tume 13 not spent mn
discussing 1t m the House becouse it
will be discussed in deta] In the
Select Committee Further, the House
will have an opporturuty to discuas
it, when 1t eomes back fhom the
Select Commuttee

An hon. Member. We ore short of
tume because too much time was
taken by the Industries Ministe~

cussion for a longer tume

Shri Ganesh Ghosh: The Law Min-
ister took a major part of the time

Shrimati Lakshmikanthamma: Not
only Parhament but the whole coun-
try was agitated when this decusion
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[8hrimati Lakshmikanthamma)
take place and members should have
an opportunity to place thewr view-
point before thé House

Mr. Depuly-SBpeaker: The guestion
is whether the discussion here should
<ontinue further?

8hri Piloo Medy:
five years

Yes, for the next

Shri Ranga (Srikakulam) The
discussion should continue Let me
explain why 1 say thus Suppose, this
Bill had come from the Government,
I am sure, the Business Advisory
~Commuttee would have agreed and
the House also would have appreciat-
+ed 1t 1f three or four days had been
given for general discussion of an
important Bill hke this Even 20
hours would not have been found to
be adequate because 1t 15 & matter of
supreme importance Wwhich concerns
the very process of amending the
+Constitution It 15 not as if some one
amendment 1s being brought in order
to make some kind of an amendment
to the Consttution It 153 how this
Constitution 15 to be amended That
is the most important thing that Is
‘being discussed

It 1s unfortunate or fortunate, what-
ever 1t may be, that it has come as
a kind of a private Bill, wath the re-
sult that most people are not able to
apply their mund just as much as they
would have liked to if only they had
at that moment realised the mgrufi-
cance of this We have been gowng
©on 1n & precemeal fashion—one hour,
two hours, three hours

Mr. Deputy-Speaker: At Your re-
quest I extended the time

Shri Rangn: Therefore what I am
suggesting 1s that 1t 1s in the inter-
est of proper Jiscussion and 1t would
be mn the fitness of things for this
Parliament that this discussion should
not be hastened. You were good en-
-ough to agree to two hours today—

'
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umtially, you saxd and you were wel
advised in using that word “mnitially”;
I very well remember Therefore I
plead that it should be extended by
another 24 hours at least,

Mr. Depuly-Speaker: Whether it
13 a Government sponsored Bill or a
Private Member's Bill, Government
has taken into consideration that there
15 a good deal of opruon to be taken
into corisideration at the proper stage,
so, they have proposed for the Joint
Commuttee

Shri Ranga* No They have moth-
ered thus Bill now that somebody else
has fathered it If only the Govern-
ment had done it

Mr, Deputy-Speaker: It 1s not fair

Shrl Ranga: Let us not go mnto all
those things I only plead with you
and with the Government also that
they will be good enough to agree to
this extension

Shri I, K, Gujral: I have a great
deal of respect for the hon Professor
Ranga

Shry Plloo Mody. Then show 1t

Shri L E, Gujral. I have no ob-
jection 1n showing 1t and I wall do it

1f Professor Ranga feels that an-
other two hours' discussion can bring
out more points, I wil] not inast. But
Professor Ranga may kindly amend
that part of hus remark where he says,
2-1|2 hours mmtially” It should not
mean that after 2§ hours we will ex-
tend 1t further I had no objection to
continue the debate as long as You
and the House Lkes My only sub-
nussion 1s that it 13 very unysual for
a Bill which has to gp to the Joint
Committee to go on like this All the
same we would not like to create an
impression from this side of the Huule
that we are lmiau.u" on cutting t
tume for this Bill down. mm i
you decide to have two hours more
for this, we will nat pli:lld to B

=
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Shri Nath Pai: I do mnot know
Shri Burendranath Dwivedy told me
about it. 1 am happy that he did not
say that, 1 very much respect Pro-
feasor Ranga.

Shri Surendranath Dwivedy: He has
sud, “fathered”.

Shri Nath Pal: It 15 worse then. I
do not know what exactly i the word
he used but ths kind of insinuation
I strongly resent,

Shr; Ranga himself admatted 1t just
now that he has not been able to ap-
ply his mind.

Shri Rapga: I did not say about
me; I sad, “Most Members",

Skri Nath Pal; I do not know why
he should talk of most Members. Most
Members have spoken and have sup-
ported 1t strongly. 1 suggest that
Shri Ranga should read pailiamen-
tary papers g lttle more carelully.
It has happened a second time. Wo
have great regard for Professor Ranga
but he should not on makug &
‘mockery of things like that. I would
like to pont out that five Bills were
introduced I hope, Professor Ranga
knows it. One suggested that the
right of parllamentarians 1o be free
#rom the danger of arrest for expres-
sing views must be guaranteed, The
‘Bill for immunity to MPs I have in-
troduced lpst session. There is the
Bill regarding the slection of the
Speaker and the Deputy Speaker.

of thought in the world, (Interrup-
twon) He says, 1t has been fathered
by them Where is the question of
fathering it? I object to all thus . . .

Shri Ranga: What did I say® Why
do you unnecessarily say all this?
What I said was, the Government has
fathered 1t. What 1s wrong n it?
(Interruption).

Shri Surendransth Dwivedy: You
should not have sald that, That Is
absolutely wrong.

Shri Ranga: This Government has
fathered 1t Otherwise, this Govern-
ment would not have come forward
with a proposal of constituting a
Joint Committee . . . (Interruption)

Sprl Nath Pai: I am not going to
be bullied by you . . (Interruption).

Shri Ranga: There 15 no question

of bullying vou, we need not quarrel
with each other.

Shrl Nath Pal: You started it

Shri Ranga: You started it
terrupfons)

(In-

Mr. Deputy-Speaker: Order, order.
Please listen 10 me now.

Shri Nath Pal: You have to hear
me

1¢ Professor Ranga did not say that,
I am very happy. Let me point out
toh;m-—hewunuth:re—whnadn
of Kalahand:s was spealang, you re-
member, he was compelled io with-
draw some of hua remar] he &4
not say 3o, 1 am very happy. ButI
want to say, as in this country, as

S
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any other country where there is
federal structure—I know some peo-
ple do not suffer from the disadvant-
age of being familiar with Constitu-
tion and law—there have always been
two schools of thought throughout the
world, In the United States there
were two schools of thought, *the one
that of Justice Holmes and the cther
that of President Roosevelt. There
can be two schools of thought as to
what should be the powers. Let us
respect one another; let us «isagree

without attributing motives to one
another. "
Mr. Deputy-Speaker: Now, that

ia all. Let us extend the time by 2
hours. Bnt there will be no further
extension.

Shri Ranga: Let us see how it de-
velopes,

o ag fAT : sTeeTRa, A
fadas aew Jv 4 g 77

Shri Sheo Narain: Last time, you
raised the time by 2 hcurs. You are
now extending the time further by
2 hours. There should be no further
extension of time.

Mr. Deputy-Speaker: Shri Sheo
Narain has made a suggestion tihat
this is the final extension of time and
that there should be no more exten-
sion of time. Shri Kundu.

Shri H. N. Mukerjee (Calcutta
North East): Is Mr. Sheo Narain
the leader of the House? Where is
the Leader of the House?

Shri S. K. Nayanar: We should
also be given an opportunity.

Mr, Deputy-Speaker: 1 will call
you. Shri Kundu. I would raquest
you to be brief.

Shri S. Kundu
be very brief.

(Balasore): I will

_ Sir, I have heard two speeches with
rapt attention, one of Dr, Lohia and
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the other of Mr. Dange. I must say
that I will agree emotionally with-
Dr. Lohia but it is very difficult to.
find reason in what he said. Certain
extraneous matter has been grought.
in to give a different colour to this
Bill, It has been said that if this am-
endment is accepted in Article 363,
then in India the situation which was:
prevalent at the time of Hitler will
come in or may come in. I would
like to ask Dr. Lohia one question. T
wish Dr. Lohia was here.  Without
this insertion, can he say that such
a situation will not come in? It is
not that because we make this am-
endment in Article 368 that it comes
in or it does not come in; it comes
because of some other reason. He-
did not say what were the circum-
stances in Germany when Hitler came
to power. He did not analyse the
sociolgical background,Z the econo-
mic conditions and the political condi-
tions of Germany. It was clearly some
sort of political, economic, psycho-
logical, oppression on the German
youth brought in the disastzr. A yvoung
man like Hitler who was a painter in
the streets of Vienna, became the
greatest oppressor of the waqrld.
Six million people were unemployed
at that time. There was starvation

there was humiliation after the
defeat of Germany. The entire
liberal socialists were not vigilant.

They' fell as pack of cards before
Hitler. So, it has nothing to do with
this insertion. How can this amend-
ment bring about such a situation?
Suppose this amendment is not there,
is there anythihg in the Constitution
which will prohibit an amendment
saying that all the powers of this
House be given to the Prime Minister,
Shrimati Indira Gandhi; it can also
be brought in without this amend-
ment. The question is not that. (In-
terruptions). The question iz very
basic because the entire thing started
when the First Amendment came inr
the fundamental right chapter. The
First Amendment came in regarding
the right of property. To-day if
we want that the Direcfive Principles
should be absorbed one after another
in the Constitution, the rlause about



13825 Constitution (Amdt.) ASADHA 30, 1889 (SAKA)

ke right of property in the Constiiu-
tiom should be amended. It cannot he
done unless we bring cnanges in  the
fandamental rights. Unless we change
that, there will be upheaval in the
zountry. Prices are rising, there is
mmemployment, there is frustration
among the people, banks should be
mationalised, big business houses
should be nationalised. From where
wilil they pay the compensation? (In-
tervuptions). What does the law
zay? When amendment to the right
of property clause was Ybrought in,
the law said that no person shall be
deprived of tis property say by the
awthority of law. (Interruptions).
“The due process of law was interpret-
ed as saying that there should be a
«lear categorical mention about the
quantum of compensation. Unless we
smake this amendment here, we have
1o give a huge amount as coipensa-
tion. We want the banks to be
maticnalised. Rs. 1500 crores are in-
volved, Multiply it by 30 times. That
3= the reasonable compensation. How
‘much it becomes! How can you pay
this? If you do not nationalise, there
will be chaos outside, there will be
frustration outside, there will he up-
beaval and this democratic structure
will go, and not the other wazay as
feared by Dr. Lohia.

What does this judgement suggest?
1% directs to call a Constituent Assem-
biy. Why? On what authority? How
car: you call it? You are working
wnder a Constitution. Hov can you call
a Constituent Assembly? Vho will
cali? What would be the charter be-
fore the Constituent Assembly? What
will members do? If you want to
change the fundamental rights you
have to call a Constituent Assembly!
it is fantastic! The persons who fram-
ed the Constitution thought of some
sort of a Constituent Assetnbly within
the framework of the Constitution and
therefore, they made a provision of
two-third majority, Think of a forum
where the two-third majority of this
Heuse which itself transforms to some
sort of a Constituent Assembly who
can bring about an amendment in the
fundamental rights. Is it not a Con-
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stituent Assembly? What is it? Look
at the Fourth Lok Sabha. Many
new young people have come in.
Many people have come in. I
could not have come but for the Con-
stitution. I have come here basically
because the people wantedq me to
come, and I feel proud of it. 1 have
been able to come here because of
the Constitution. About 60 to 70 per
cent new Members have been able to
come, and many different type of peo-
ple have also been able to come here
as Members. That has been possible
because of this Constitution. There-
fore, they express the feelings of ihe
people. So, if two-thirds majority of
them come to any decision, they would
be perfectly right in doing so, and
they would be some sort of constitu-
ent assembly having the power to
change the fundamental rights.

There is no point in arguing in a
vicious circle and saying that because
a judge has said so, we should have
to call a constituent assembly for am-
endment of the Constitution. T shall
read out a few lines from the judg-
ment to show why the judges have
said so. I would not go into the nice-
ties of this legal terminology, because
per se the judgment is defective, The
judges have said that a constituent
assembly must be called under the
residuary power, But I would sub-
mit that the residuary power is itself
a legislative pewer. This power has
nothing to do with the powers given
under the Constitution. So, to say

~that a bigger assembly than a sove-

reign body in the form of the consti-
tuent assembly can be calleq under
a residuary power is a fiction in law.
I cannot imagine how this kind of
judgment could have been given, I
shal] read out just one sentence from
the judgment. It reads thus:

“If it is the duty of the Parlia-
ment to enforce the Directive
Principles, it is equally its duty
to enforce them without infring-
ing fundamental rights.’.

This is a beautiful sentence. Now,
what is the directive principle? It
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states certain things which have to be
done if our country is to survive. I
woulg refer, for instance, to article
39 which says:

“The State shall, in particular,
direct its policy towards secur-
ing—

(a) that the citizens, men and
women equally, have the right
to an adequate meang of liveli-
hood;

[n order that there may be equal
means of livelihood for all, I feel that
it would be necessary to nationalise
the entire sources of production. If
I want to do that, I have to change
the fundamental rights. But what has
the judgment said? The judgment
says that it is the duty of Parliament
to enforce the directive principle
without infringing the fundamental
rights. That is al] right. But what
is the basis of this argument? The
basis ijs something very interesting
and it shows what they have thought
of a democracy and what they think
of a democracy and what they have
thought of as g totalitarian structure,
Any legislation bringing about a
progressive change then that legisla-
tion is totalitarian; this is so close to
the views of the Swatantra Party. 1
hope these portions in the judgment
have not been missed by anyone. I
have all respect for the Supreme Court
judges, but the feeling of those judges
seems to be that any progressive legis-
lation is a totalitarian in concept, but
we all social democrats differ from
that. It is only through such
progressive measures *hat we can
bring about equality in this country,
and if there is no equality,
democracy will topple down because
the people are not going to tolerate
a situation where two million people
will spend sleepless nights in the
Bombay parks and there will be
millowners having crores of black
money at the same time.
will not tolerate such g state of affairs.
But these judges think that if we want
to bring about some progressive legis~
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lation infringing the fundamentsl
rights if necessary for that purpose,
it is a totalitarian concept. This is
the psychology of the man; after all
the judge has been a product of the
society himself. If a judge comes
from a very wealthy and rich family,
this will be the type of judgment that
he would write So, they have view-
ed the entire thing in this background
and they have tried to give arguments
for taking that view.

Shri Randhir Singh (Rohtak): Let
there be no aspersions on the judge.
The judge may be correct in his own
way.

Shri S8, Kundu: I am just tlalking
ubout their sociological thinking. .

Shri J. B. Kripalani: The hon,
Member is not a product of society,
but only judges are products of
society?

Shri S. Kundu: Thers has been a
fear that if this amendment is made,
there will be a possibility or the dan-
ger that the ruling party or the State
will have a lot of power and woeuld

become autocratic and dictatorial.
We have fundamental rights in
Part III of the Constitution. What

about the emergency provisions?
Have not in this Parliarnent Dy, Lohia,
Shri Madhu Limaye and everyhody
else said that these emergency provi-
sions smack of a totalitarian tendency?
Have rights not without making
these amendments in article 368
taken out of our hands the Funda-
mental rights enshrined in Part ITII? I
feel that only by giving ourselves this
power to amend as indicated in the
Bill we can respect the democratic
and republican character of our Con-
stitution; otherwise not. Because I
have faith in the people, the younger
generation who will come here as
the elected representatives, They will
not be promoters of totalitarian ten-
dencies they will fight for keeping
this Constitution intact enshrined in
our policy for ever. So there should
be no fear on that score, The fear is
on the part of the vested interests whao
think that through this amendment the
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Shri Sheo Narain: The Chair 1s the
supreme authority here. He must
withdraw it.

Mr, Deputy-Speaker: There 15 no
diserimination against any party. This
18 not a parly ssue, Shr1 Nath Pal
has brought in this Bill not as one
belonging to a particular party, but as
a member of this House domng his
duty So do mot think in terms of
party You can say whatever you
have got to say without bringing this
cons:deration.

Shri Sheo Narain:
draw that remark,

He must with-

Mr, Deputy-Speaker: He will

Shri Ganesh Ghosh: Some learned
members on thig gide have spun many
legal cobwebs to make a very simple
proposition very complicated and sl-
most unintelligible. The common
pecple, the man in the street, will
lock at this as a simple thing and
approach it from that standpoint.

‘What Shri Nath Pai wants to do i
to amend art, 368 so that this Parlia-
ment can change any provision of the
Constitution. Hon. Members of the
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understandable. But what is the
opposition to?

We know that fundamental rights
are enshrined in Part III of the Cons-
titution, They are put in there.
Though they are not up to olr ex-
pectations, still they contain certain
good things. But a cursory glance at
them would convince you of the very
strong emphasis put on the right to
property. In the present condition of
our society, is it not @ fact that only
those persong who have got some pro-
perty have pot the exclusive privilege
to enjoy all the fundamental rights
enumerated in Part III? This cannot
be denied. In the fundamental rights
is the propusition that all are equal
before the law., But you must have
property, movable or immovable,
before you can approach the law court
and claim justice or register your
protest against an injustice done

Mr. Deputy-Speaker: He might re-
sume on the next occasion. We shall
talk up the half an hour, discussion
now

18 hrs,
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