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thmaty 'Bin
‘MR, ‘CHAMRMAN: Ddes the 'hon.
whimber Hive leitve of -the Hovse to
withdrhw his emendmént:

SEVERAL HON. MEMBERS: Yes.
Amerttment No, 1 was, by leave
) withdragpn

L +

SHRI BHOGENDRA JHA: Sir I
spek leave of the use to withdraw my
s

MR, CHATRMAN: The question is:

“That leave be graniled to Shri

Bhogendra Jha to withdraw the Bill
further to amend the Constitution
of India"”

The motion was adopred.

MR, CHAIRMAN: Leave is granted,
Now you may withdraw the Bill,

SHRI BHOGENDRA JHA: 1 with-
daw the Bill,

———

DEFENCE OF INDIA
MENT) BILL

Amendment of Section 6

(AMEND-

MR. CHAIRMAN: Now we will take
up the Defence of India (Amendment)
Bill (Amendment of Section 6) of
Shri Somnath Chatterjee,

SHRI SOMNATH CHATTERJEE
(Burdwan). Mr. Chairman, Sir, I beg
to move:

“That the Bill to amend the De-
fence of India Act, 1871, be taken
into consideration.”

of the Defence of India Act, 1971
This was presented for consideration
an the 25th of July, 1972. Nearly four
years bave elapsed. I can say with
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ternal Becurity 'Act by this Govemn.-
ment. i

Bir, 1 will shortly indicate the natute
of the various provisions that were %-
corporated by Bub<Section ¢ to géhde
of the provisions of the Defence 6f
India Act ang the Maintenance of
Internal Security Act.

With the proclamation of emergenecy
in December, 1871, the Defence of
India Act was promulgated and enact-
ed by this Parliament. Some of the
sub-clauses like (c), (d) and (e) of
which I am asking for deletion, made
certain alternations wath eflect from
the date of the Defence of India Act in
the Manienance of Internal Security
Act. As per the provisions of sub-
section (6) of Section 6 of the Defence
of India Act, the Maintenance of In-
ternal Security Act shall have effect
as if these amendments had been in-
corporated. That is, so long as the
Defence of India Act remains in the
statute.book or remains in operation,
these amendments in the MISA would
be deemed to have been there although
temporarily. But, because of the de-
velopments which have since taken
place in the country it has a sumed
more serious proportions so far as the
provisions of the MISA and the DIR
and DI Acts are concerned That 13
why I am very much pressing this
Bill. It appears that the hon, Mem-
bers of the House do nol seem to have
much concern about personal liberfy
and I say it with a heavy heart. I
reguest hon. Members to treat this
Bill or view this Bill from the point of
view of civilised system of Govern-
ment and not from any narrow politi-
cal point of view. You should leave
alone politics for the time being when

like these. We feel,
you will agree to this, that the mini-
mum besic concept of justice at least
is that no-
body should be contemened unherad.
There is no second opinion about this.
He theuld not be punished without
Being told of the chyrges he is sup

a5 be guilty el Me'should be-given
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the opportunity to meet those charpes.
That is why our system of jurispru-
dence, as in various ather countries,
bas laid down the principle for the
prosecution to establish any charge of
criminal nature against any particular
person.

Therefore, we feel—we have always
gaid that— that preventive detention is
the very negation of all that is treated
as a basic concept and cherished idea
of personal liberty. I know that it
will be said that our very Constitution
itself provides for enacting laws of
preventive detention. This is a worn-
out argument. I am sure that the
founding fathers of the Constitution
could never dream that Article 22(5).
(6) and (7) would be the ordinary
lawg of this country and not only that
but they will also be Ziven constitu-
tional protection by their inclusion
in the Ninth Schedule.

Sir, a8 1 said on an earlier occasion,
the Constitution of this country has
peen defiled by including a lawless
law and a black law like thus in the
Ninth Schedule of the Constitution
which was intended to be containing
those legislations which were for the
welfare of the people, which were for
{he betterment of the general condi-
tions of the masses, toiling masses, and
the rural people in the country, Those
were laws which were intended to be
protecied from challenges by the
vested interests. But, what has been
sought to be protected now by a law
like the MISA is now above all challen.
ges under the Constitution Amendment,
g this a temporary law?Sir kindly re-
member this—Sardar Patel said that
with a very heavy heart, he had to
move the Preventive Detention will in
Parliament in 1950 because those were
the days of uncertainties. But, of
course, 1 am not supporting that
action. There were checks and
balances. The greatest anxiety was
shown by the then Home Minister
in piloting thig Bill when he sald
that he wag dolng it with a very heavy
hetirt and he was helpless in present-
ing this BilL. This tempoérary measure

(4mgt) BB

was renewed no doubt snd upto 1968
it continued and 1hem it lapsed. Again
it has been brought in 1971. But, Sir,
these temporary laws have now he-
come permanent laws—they ape hot
only permanent but they have heen
given a permanent shiely by inclu-
ion in the Ninth Schedule, Therefore,
I cannot challenge this, I have no
manner of doubt that the
Maintenance of Internal Security Act
will not stand the scrutiny of the
Constitution but for its inclusion o
the Ninth Schedule. Once the emer-~
gency is over, it cannot last ag a8 valid
piece of Legislation in the country; I
have no manner of doubt, Even the
junjormost lawyer will get this law
declareq invalid. That is why you
have given protection by including
that in the Ninth Schedule. Ang that
is why I say that my Bill hes be-
come more impor‘ant by passage of
time. Although the Constitution has
orovid-d for or contemplated passing
of legislation providing for preventive
detention, I am sure, no lover of civil
liberty and no lover of personal lib-
erty can possibly accept a law like
that to be a1 mermpanent law on the
statute book. Besides, this is not a
law which has been kept in colq stor-
age. Sir, this moring Mr, A_ K. Go-
palan was complaining {hat the Beedi
Torkers Conditiong of Service Act has
not been made effective for the last
nine years,

But you have made this law effec-
tive and you are using it for your
political purpose 1 am charging this
Government that ‘hig MISA §s use.
for political purposes because you
know that you are alienated from the
hearls of the people. That 13 why fo-
day a citizen of this country does not
even enjoy the liberty which the
slaves in America used to do when
slavery was there? Today I have
no right to say that T am entirely free
ang that my freedom wil] not be
taken away if I am really not guilty
of any offence But, my lberty de-
pends upon the ipso diritipse dizit
of buresurracy, ipte dizit Ly the
motivated Ruling Party, I have 'no
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al person think that the Government
alwkys does act rightly and there is
no supercilloug attitude on the part of

proper use of it. if that law hag to re-
main, but also the repeal of this law
altogether,

As T had occasion to ;ay earlier also,
it appears that MISA has become the
mosat hateg word in this country. The
people leathe it, They hate this word
from the core of their heart, because
the net of MISA has been spread so
widely, so frequently and so com-
prehensively that it has become an
engine of oppression, This means
that you want to terrorise the people,
you want to keep their voice chut,
That is why I say that if there is not
some check, some restriction, on the
exercise of this power, personal lib-
erty in this country will become, as it
has become, a matter of grace to he
dispensed by the exccutive and the
ruling party.

17.38 hrs.
TSHRI ISHEQUE SAMHALI in the Chan?

You are aware—whather sume of
the members sitting on that side are
able to admit it or not, I do not know
—4hat not only at vresent but in 1971
it has been used against workers, trade
unionists, government einployces, tea-
chers, students journalists, lawyers
and doctors, Nobody has heen kept
immune from the arm of this law.

What is the ? Tt 1 am_ held
under ?. I am not.gven allowed to
say ‘Tell,;me what 1 em su y
guilty 'nf] gMilbkigh 1 e not hive an
oppéritn Patify the odirt.’ Tell

pofefal * that

H
ol the righty that

India m't.xeph’shkm Defence of India 274

(Amdt.) Bill
you are not lable to say,

1 was trying to reming myself of
what happened jn 1871, T wag present
when Shri Krishna Chandra Pant
moved the Maintenance of Internal
Security Bill in 1971, I fing that thik
is what he sald then, Shri Bhogendrg
Jha, who moveqd the earlider Bill, had
asked for an assurance from Shri Pant
that this Bill would not be wused
against workers etc. This was the
reply that was given by Shri Pant.

“The first thing is that Shri
Bhogendra Jhg raised the pomnt that
the measure should not be used
against workers, farmers and stu-
dents. I appreciate the sentiment, I
appreciate the spirit, I do not know
whether I may adq to the statement
of objects and reasons at this stage.
But as I said even carlier, I do not
know if it can be done without an
amendment and s on, but T can
assure him and my friend, Shri
Shashi Bhushan, that this Bill is
not being put forward to suppress
any legitimate mcvement of work-
ers or farmers ..,

THE DEPUTY MINISTER TN THE
MINISTRY OF HOME AFFAIRS
(SHRI F, H. MOHSIN)* Leaitimate

SHRI SOMNATH CHATTERJEE
“ or students”_we <hall come to
it That is your only right,

“Shri Bhogendrg Jha: You are
not gaying it seriousiv. Bring an
amendment if you are serivus

“Shri K. C, Pant: I am very
serious, and I am saying it with all
seriousness, It ;5 a matler of re-
cord—what I have said. 1 said it in
all seriousness.

“Now my hon. friend, Shri Man~
oharan, asked me a direct qusstion.
He askeq you uga it soparingly
and' not use it for politica] pur-
pdu@:'?'. Agiin T would like to say,

it be 2VOUT,
o e ni “very s . mot
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for political purpuses, I huve made
that point earlier also”,

Every word of Shri Pant's has been
repudiated. They have gone back
upon every promise given to this
House by the then Home Minister.
Their repudiation of theiy promise
and assurance is shameful and com-
plete. I know what they mean when
they say that it must he ‘legitimate’,
Legitimacy is your sole monopoly.
Who doeg decide the question of legi-
timacy? It will be decided by the
police constable, the inspeclor, g gis-
trict magistrate or even you, Mr.
Minister! You think you are above
the law, you are the only arbiter of
my fate. Whether I am honest or
dishonest, whether I am acting legiti-
mately or not—you are the only arbi-
ter of that! Thers will he nobody
even to question it, Today the law
ig that T cannnt even question it. I
would not know whother T 1m accused
of illegitimate activitv nr mt. Do not
talk of Jegitimary, MISA has today
become the most convenient weupon
in the hands of the power hungry-
executive to terrorize people Thev
do not want to meet politial opnonents
politically: they have forgotten all
that They want to mret politinral
challenges bv means of laws like this
They deal with them with liheral re-
course to 1this harbarie uncivilized and
draconian law.

This is not a Bill for nmending
MISA a3 such. T am esking for
amendment of amif® provisions of the
Defence of India Act which made
considerable changes, temporarilv
though in the maintenance of Internal
Security Act. But under this govern-
ment that temporary phase will never
go and nobody %knows when emer-
gency will come to an end. When
MTBA wag first enacted, section 13
providedl that the maximum period for
which any persort might be detpined
In pursuance of anv detention order
shopld te 12 months trom the date of
defention. When that clause came up
for confideration, I find that Mr.
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ventive Detention Act of 1955 the:
maximum perjod of detention was
fixed as 12 months,

Shri Kalyanasundaram:
still in 19507

Shri K. C. Pant: We are continu~
ing with that 12 month period; it
does not necessarily mean that every
detenu must be detaineq for 12
months; thet is not the meaning.
The maximum period is 12 months;
it is left to the appropriate govern-
ment to decide on the meritg of each -~
cage the period ubto which a man
might be detained, subject to a
maximum period of 12 months.
That is the purpose. I do hope that
there will not be many opportuni-
ties for this %kind of thing that is
being suggested, namely, a man is
relcased and again immediately he
is taken back ang put in prison. .”

Are we

An assurance was given that the ma-
ximum period was 12 months and that
it did not necessari'y mean that the
detenue would be lkepl without ftrial
for 12 months, He may be released
carlizr also because of the procedure
for advisory board review and all
that The proclamation of emergency
came in 1871, when this was made, in
a context which you all know and
it was follr-ved by the Defence of
Indis Act, t{his House unahimously
approved the proclambtion of emer-
gency in 1871 and you will remember?,

support at a time of real
the country. Wh

emergenqy, we all it bt
we are not going to support a spuri-.
ous, make-believe, bagus emergspey..
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said that so long as that proclamation
aof emergency remained, the Defence
aof India Act would remain and for
8lx months thereafter, So long as the
Defence of India Act is m operation,
the detention of a pevson under MISA,
will continue, Therefore the position
is that if the proclamation of emer-
geney continued 1ill 1880 or 2000, a
parson in detention since 1971 will re-
main in detention fos that periog and
for six months thereafier. We do not
know how long it will contince. It
depends on your sweet will. Then a

man detained without trial in 1971 will -

remain in jail for years and years
which is nothing but a life imprison~
ment. I say, Sir, that the Govern-
ment has utilised that provisicn m the
Defence of India Act which could omly
be thought of to have been brought
into the Statuie Book tp meer tihe
situation that had arisen in countiv in
1971 m the wake of Pakistoni War
Now, that has become the regular
feature of the Statute Book in tihis
countrv The Pakistani War lnsted
for 13 davs The great people of
Bangladesh had succeeded, our Ja-
wans had suc 'eed~d nd there was no
emergencv then Conditions  became
normal The basis nf proclamatior of
Emergenry in 1971 af leact actuallv
cam~ to an end, may not theoreticallv
came to an end because i did not
suit vour purpose But thé law which
was brought in *he MISA ¢ g “the
purpose of obviously meeting fHy de-
fence requirements of this country has

been continued and is being lheralv'

and that has caused havoec m
this country Theraafter, thr deten-
tion has becomr indefinite. Wobody
kny t will be the period of de-
i'8ir, some challenge was made

of the validity of this law befdre the
e Ot course, I am very

Wyer and es a citizen
, that the chulmge
out some of the ob-

one bf Hi learned

Court. That

m:." 1 wm‘ .
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was Justice Bhagwatl's  expression
made at that time, although he was
In minority, The judgment was given
in Fagushaw case, It reads like this.

“We must remember that it is &
constitution we are expounding—a
constitution which gives us a demo-
cratic republican form of govern-
ment and which recognises  the
right of personal liberty ag the most.
prized possession of an individual.
Shall we not then lean in favour
of freedom and liberly when we
find that it can be done without any
done without any violence to the-
language of the constitutional pro-
wvision® Shall we not respond freely
and fearlessly to the Intention of
the founding fathers and interpret
the constitutional provision in the
broad and hberal spint in which
they conceived 1t, utstead of adopt-
ing a rather mechanical and literal
construction which defeats  their
intention?®

Then he goes on:

“—Tlogically it veuld mean ihat
‘maximum period’ ¢an be fixed with,
reference to the Lifo of the person
detained and :f such maximum
peitad 1s fixed it would be .open
to the legislatuce io authorise de-
tontion of a person for the duratjign
of his life That would be a most
startling and Jevastating resalt It
iz impossible to believe that the
corstitution-makers who had them-
selves suffereq long periods of in-
carceration at the hands of the
British rulets should have become
g0 eblivious of the need to safe-
guard personal liberty that they
should have given carte blanche to
the Parlisment’to permit detention
of a person for lie without tridl
The power to detain without trisl is
fteelf a drastic power jusufied only
i the intetest of puble- security
and order. It is tolerated in @ free
society as a necessary evil, But the



279
(Amdt,) Bill

[Shri Somnath Chatterjee]

power to detain a person far life
without trial is something unthink-
able in a democracy governed by
the rule of law It is a draconic
power subversive of froedom and
liberty and can have no place in
our constitutional arrangement, To
grant such a power would be to
destroy the democratic way of life,
to annihilate one of the most cheri-
shed values of a free society and
to vest in the State authoritarian
power which is the anti-thesis of
the rule of law, It would rob the
fundamental guarantee of personal
liberty of all meaning and conient
and reduce it to a mere husk. It
would amount to tha Constitution
telling all persons resideni in the
land, in the words of Bose, J:

“Hhere is the full extent of your
liberty so far as the length of de-
tention is concerned., 'We gucran-
tee that you will not be detained
beyond three months unless Parha.
ment otherwise directs either
geperally or on your particular
class of case; but we empower
Parliament to smash the guaran-

tee absolutely if it iz chooses with-
out let or hindrance withou: res-
triction. That 1s not the point on
which I am at the moment, I am
saying that ‘hese are the views
of the Supreme UTourt judges on
a Jaw like this.

Kindly see how liberaily MISA was
used even before the second emer-
gency. These are the official figures
and they do not include fthose detain-
ed for smuggling. Between 1st Jwy
72 and 315t March 73 there were 4445
detenus. From 1st July T3 to 3ist
March 74 there were 3324 detenus, As
on 81st March 74, there were 38684 de-
tenus without trial, At Jesst a theus.
and of them must have been in ‘den-
on for mére then one year, They

be

=3

could
yeslr dnly Decense of fhe amendment
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in the MISA by the Defehcs’ of Inffia
Act, After the wecond or dupHEW
emergéncy, we do not know how
hundreds or thousands are in jail,

are not even allowed to know the
number. Our questiors are not even
admitted about the number of defé-
nus. Previously there was sornie
protection and some safeguard in the
Constitution so far ag MISA was con.
cerned. Grounds had to be given Ad-
visory Board had to be constituted.
There were provisions for review, for
representation and for habeas corpus
petitions where the court's jurisdic.
tion was very limited. They could not
go into the truth or otherwise of the
allegations made in the grounds but
they could find out whether there was
a nexus between the objectives of the
law and the grounds of detention.
Even within this very restricted field
some relief could be given by habeas
corpus petitions by the High Courts.
When MISA was challenged on the
ground of violating article 22 it was
upheld by the Supreme Court because
it provided some cofeguards In Hara-
dhan Saha V The State of West Ben-
gal, on the Supreme Court upheld the
validity of MISA, On these prounds
The court observed:

“The constitution of Advisory
Board observes the fundamental of
fairplay and principles of natural
justice It is not the requirements
of principlegs of natural justice that
there must be an oral hearing—..
As long as there is an opportunity
to make a representation agamnst the
order of detention and as long as
a representation i; to be considered
by the Advisory Board thecie is
no unmreasonableness In regard to
the procedure. The duty to consider
the representation aoes not mean 2
personal hearing or the disclosure
of reasons.. The detaining authori-
tyisunderadutytozlwhirm-
siderstion to the mpresmtuﬂm
madeb?thedetmuwtltlanotuu-
der a duty to disclose to the dgtenu
any- evidence or hmatiun od
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The Supreme said, at least
you have #n oppor , a right to
make a represeatetion and to be

brought before an advisory board be-
foré whom you can put forward your
views and they will have to give a
fair consideration to this matter and
come to a decision, Although this wus
a very minimal rigit and opportunity,
even that is no longer there. The sole
ground on which the Supreme Court
upheld the MISA js gone Knowing
that it cannot any longer stand scru-
tiny of the court, they have put it in
the ninth schedule, I challenge them
to show what is the justification for
putting a law like this in the ninth
schedule except to make it above the
law, knowing that i+ is not according
to the Constitution of this country.

I will now read cne more passage
from the speecihh of M:, K, C Pant
during the time when MISA was
enacted:

“Adequate safenuards against ar-
bitrary exercisz of power have been
built into the provisicns of the Bill.
I would ask Shr; Vajpayee to make
a note of this provision, I have al-
ready referred 15 the provision that
detention by a suberdinate autho-
rity will not be oidinarily possible
beyond a period of 12 days and only
in exceptional circumstances it can
be extended to 22 days These 12-22
days are inclusive of the time taken
by the State Governments to ap-
prove or disapprove the initial de-
tention order, We sincerely hope
that it may not be necessary at all
to invoke the exceptional provisions.
Resorty to exceplional provisions
dhould be rare. Every case of deten-
tion except those of foreigners found
in the aggravating circumstances I
have referred to earlier would re-
quire to be referred to an advisory
board within 30 days from the date
of detention. Government ig bound
to release the detenue forthwith if
the advisory board is of the opinion
that this 18 no sufficient cause for
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the detention of the person concern-
’d‘ll-

The minimum safe-guards which
Mr. Pant has said that you can be
brought before the Advisory Board
ang the decision of the Advisory Board
will be binding c¢n the Government,
that Advisory Board is abolished, I
read further:

‘T have also stated, while moving
the Bill, that similar provision in
the earlier laws have stood the test
of judicial scrutiny, But if anyone
has any doubt =bout any provision
of the present Bill, nothing in this
Bill would prevent him from again
going in the highest court for a writ
of Habeas corpus.”

Now, the Attoraey-General ang the
Solicitor-General of this Government
are arguing before the Supreme Court
that there is no right to live in this
country, that there i. no rght of life,
that there is no right to liberty You
cannot even go to the courtr of this
country for a writ of Habeas Corpusg
They are arguing solemn!y. Therefore,
I submit that what Mr, Pant had as-
sured to this House in justification of
the provisions of the Pill that there
would be an advisory board and,
therefore, the Members should not
have the view that iy would be used
in a manner which would be comple=
tely against the right of personal
liberty, that 1s not there now. He said
further: —_

“The Bill does ror tuke away the
right of the High Court to issue writ
of habeas corpus, Article 226 is not
at all affected, but it is an entirely
different matter whether the writ
will succeed.”

Now, even the minimum right has
gone. Now, somebody is detained, no
grounds are given. ‘There is no advi-
sory board and no materials are to be
given to the court in writ of habeas
corpus according tn the Government.
Therefore, Sir, is this the life riot worse:
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~than a slave? This is all sought to be
justified in the name of emergency.

The position to-day is that there is
no fixed period of detention, with all
the minimal safeguards being taken
.away There 1s Mr, Justice Krishna
Iyer of the Supreme Court—nobody
would accuse him of bang a judge
who Is a believer In vested interests
vor as one who had belonged to the
+vested interests,

SGMGIPND—L—4#4 LS—11-5-76—978.
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18 01 hrs,

The Lok Sabha then adjourned #Hil
Eleven of the Clock an Monday, March
20, 1976/Chaitra 9 1888 (Saka).



