159 Disturbed Areas (Special
Courts) Bill

The Enacting Formula, gz amended
was added to the Bill

The Title was added to the Bill

SHRI F, H. MOHSIN: Bir, I beg to
move;

“That the Bill, as amended, be
passed.”

MR, CHAIRMAN: Motion moved:

“That the Bill, ag amended, be
passed.”

Now, Shri Dinesh Joarder.

SHRI DINESH JOARDER: Sir 1
again would like to draw the attention
of the hon, friend, Shr1 Mohsin, the
Minister to one thing.

1 would request him at this stage
even if he could omit this language
‘the regional groups and ather classes’.
A valild question has been raised by
my friend Shri Jamillur Rahiman, That
ig regarding some specific instruction
&g to by what time investigation ghould
be completed. I hope you were also
in the Commiitee on the Cr. P, C. Bill.
We fought a long baitle to fix-up the
minimum time limit within which the
investigating officer should report and
gubmit his charge-sheet or final jnves-
tigation report to the court. That time
was fixed with certain exceptions; or
with the permission of the {irving
magisirate, the time can be extended.

Here on page 3, Clause 4, what is
stated ig this:

“The State Government may, for
the purpose of providing speedy trial
of scheduled offences commtled in
disturbed areas, by notiflcation in the
Official Gazette constitute as many
Special Courts as may be necessary
in or in relation to such disturbed
area or areas ag may be specified in
the notification.”

The speedy trial is the only thing that
iz there in the whole of the Bill. There
is no other provision about the time
by which the investigaling officer
would complete and submit his report
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1o the special court. It is not mentiom.
ed at all. This is a lacuna and the po-
lice will get the upper hand and will'
get enormous powers. That power iv
also there under clause 6, So, I appre-
hend that this Bill may ultimately go-
against the innocent peapls. ! would
therefore, request the Minister to re-
consider at this stage even whether &
certain improvement -cant be made in-
thig Bill, |

SHRI F. H. MOHSIN: 1 have al-
ready replied to all these points, There-
is no new point raised by him.

SHRI MD. JAMILURRAHAMAN: I

think a valid point was raised by-
Shri Joarder.

MR. CHAIRMAN: The question is:

“That the Bul, as amended, be
passed.”

The motion was adopted,

—

17.53 hrs,

MARRIAGE LAWS (AMENDMENTY
BILL

MR. CHAIRMAN: Now, we {ake up
the Marriage Laws (Amendment) BilL
Shri Gokhale.

THE MINISTER OF LAW, JUSTICE.
AND COMPANY AFFAIRS (SHRI H.
R. GOKHALE): Sir, I beg to move:*

“That the Bill further to amengd the
Hindu Marriage Act, 1955 and the-
Special Marriage Act, 1954, as passed
by Rajya Sabha, be taken info con-
sideration.”

The history of development of Hindu
Law shows that it was never stalic
and it had changed from time to time
80 as to meet the challenge of the
changing requirements of different:
ages. The Hindu Marriage Act, 1956
(25 of 1955) which is one part of the
codification of personal laws, became-
law on the 18th May 1855. It applies
to all persons who ave Hindus am
defined in that Act.
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Since the passing c¢f the Hindu
Marriage Act, various suggestions for
amending the same as well as the
Special Marriage Act, 1954 were re-
ceived from some Members of Parlia-
ment and from the general public and
even Bills moved by certain Mambers
for the purpose. The Special Marriage
Act, 1954, being a civil law, applicable
to all, has necessarily to keep pace wilh
any reform in the field of matrimonial
laws. The Bill is primarily intended
to bring about liberalisation of provi-
sions relating to divorce and enable
speedy disposal of matrimonial cases.

Since the Government felt that the
reicrm of personaj laws is a matier of
great importance which deserves to be
examined by the Law  Commission
of India, a reference was made to it
and the Commission which was asked
to examine various matters pertain-
ing to the matrimonial law applicable
to Hindus and the provisions of the
Special Marriage Act, presented the
fifty-ninth Report suggesting amend-
ments to the Hindu Marriage Act, 1955
and the Special Marriage Act, 1954.
While the Government was actively
considering the Report and finalising
a Bill to imnlement the recommenda-
tion of the Law Commission, another
important Report, namely, the Report
of the Committee on Status of Women
in India was received which inter alia
dealt with reform of matrimonial laws
as well. They have, while generally
supporting the recommendation of the
Law Commission, made certain addi-
tional suggestions, such as, the making
of provision for divorce by mutual
consent for all spouses and divorce
on repudiation of marriage before
attaining the age of eighteen years for
a girl who was  subjected to child
marriage.

We have considered the recom-
mendations and the present Bill is
iniended to give effect fo the recom-
mendation with suitable modifications.
I shall now proceed to explain briefly
tha legislative proposals.

Section 5 of the Act deals with
conditions of Hindu Marriage, One of
the conditions s that neither party

r |
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shall be a lunatic. The term ‘lunatic’
is not defined in the Act and having
regard to the meanings assigned to
the term, there ig no scope to take
into account the different degrees of
lunacy and its effect on matrimonial
relationship.

So the section is being amended to
make clear the ciccumstances in which
unsoundness of mind, mental disorder, -
insanity or evilepsy shall invalidate a
marriage. Section 9 of the Hindu
Marriage Act provides for restitution
of conjugal rights where zither the
husband or the wife withdraws from
the society of the other without rea-
sonable excuse. There arve conflicting
decisions regarding th: burden of
proof of reasonahle excuse. It is pro-
posed to make it clear that the burden
of proof of reasonable oxcuse shall be
on the party who withdraws from the
society of the oiher spouse.

(b) Another recommendation of

Commission s that the grounds
for judicial senaration and the grounds
for divorce under the Hindu Mar-
riage Act may bhg brought on par as
is the case under the Special Mar-
riage Act. Seection 10 is heing amend-
ed for the purpose. Section 12 is also
beine amendeq to provide that “fraud
ag to the nature o the ccremony of
marriage or as to any material fact
or the circumstanc~s concerning the
regpondent” shall constitute a ground
for avoiding marriage.

Yy Another immortant rec mmer:-
datinn of the Commiccion relatzs to
liheralisation of the grounds for di-
vorce (this incidentally shall apply
for judicial separation also) on the
following| matters, namely:—

(iy At presant a party to the
marriage can seek divorce on
groung| of adultery only where ithe
other party is “livinZ in adulterv™.
This g ound was difficult to substan-
tiate before courts angd it is propos-
ed to make it clear that a single act
of voluntary sexual intercourse with
anv person. other than his or her
spouse. shall  constitute a ground
for divorce.
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(ii) Cruelty and desertion which
are already grounds for judicial
separation are being included
among the grounds for divorce,

(iii) A period of three years must
elapse now before a petition can b2
fileg for divorce on the groung that
thia other party has been incurably
of unsound mind or has been suffer-
ing from a virulent and incurable
form of leprosy or vcnereal disease
in @ communicable form. This
period of three years is proposed to
be dispenseq with, Further, the
ground relating to incursble un-
soundnesgs of mind does not sesm

to cover caseg where the mental

disorder (including schizophrenia)
is of puch a kind and to such an
extent that the petitioner cannot be
reasonably expected to live with
the respondent, In the casz of men-
tal gisorder. it ,& very difficult to
predicate with certainty that it is
incurable. 'This ground is, 4nere-
fore, being modified suitably.

(iv) The periog of two vears that
must clapse after a decree for judi-
cial separation or for restitution of
conjugal rights was passed is pro-
posed to be reduced to one year.

(v) Law Commission has alse re-
enmmendeg that a wife should _he
allowed to seek divorce if a perind
of one year has elapsed after the
passing of order or decree award-
ing moaintenance to her under the
Hindu Adoption and Maintenance
Act, 1958 or under section 125 of the
Code of Criminal Procedure, 1973
unlesg there has been a reconcilia-
tion during that peried.

(vi) The Committee on Status of
Women in India has in their repor:
recommended that a right of
repudiation before attaining the age
of eighteen vears should be confer-
red on girls who are subject to child
marriages, irrespective of whether
a marriage was consummated GT
not. It is proposed, therefore, 0
include it as one of the ground: on
which divorce or judicial separation

_ ghoulq be aougnt.

ki

(@) The Commitiee ' on Status of
Women in India have in their Report
suggested the incorporation of a suit:
able provision for divorce by mutusl
consent in the Hindu Marrlage Act
more or less un the lines of 8 provi-
sion in that behalf in the Special Mar-
riage Act. The period of waiting
after filing of the petition is being
reduced from ona year to six monthg
in both the Acts. New section 13B -
is proposed to achieve this purpose.

(e) Law Commission has recom-
mended that the c¢ouits may be em-
powered to pass a decree for judicial
separation even wherz a petition is
for a decree of divorce if ynder the
circumstances the ccurt considers it
appropriate. New section 13A 1is pro-
posed for achiving thig purpose. This
is basically intended to provide an in.
termediate remedy in cases where the
court findg that remedy bty way of
divorce cannot be given straightaway.

(f) Section 14 of the Hindu Mar-
riaze Act provides that no court shall
entertain a petition for dissolution of
marriag> by a decres of divorce wun-
less a period ©f three years has elap-
sed from the date of marriage ex-
e2pt where there are special eircum-
stances,

18.00 hrs,

The Law Commission has recom-
rm-nded that we may dispense with
this period altogether. It is, however,
falt that parties to z marriage should
not be allow.d to rush to court with-
out giving. it & fair tria). It is, there-
fore, proposed that we may adont a
vig medig of reducing the period of
three years to one year.

(g) Proviso tn  section 15 nf the
Hindu Marriage Act precludesg parties
to a marriage from marcying again
within a period of ons year from the
date of decree for divorce. We¢ are
accepting the recommendation of the
Law Commission that this  waiting
period of one ¥err is not necessary.

(h) Under section 17 of the Hindu
Marriage Act a petition shall be pre-
senteq to the District Court within
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the limits of whose jurisdiction the
marriage was golemniged or lLusband
and wife reside or last resided to-
gether. Thig has given rise to practi-
cal difficulties especially to the wife.
The scop: of this section iz bemng en-
larged so that a petition could be
filed in any court within whose ordi-
nary origina]l cowrt jurisdiction— (a)
the marriage was golemnised (b) the
respondent resides at the time of the
presentation of tha petition (e) the
parties to the marriage last resided
together (d) the petitioner resides, in
a case where the respundent has not
been heard of or resides outside the
territories to whirh the Act extends.

(i) On procadural matlers it 1s pro-
posed that whare proceadings seeking
relief of judicial separation cr divorce
are filed in different courts, the
court wherein the petition was ear-
lier presenteq ghall try and dispase of
all the matters. Expeditious disposal
of procoedings, compulsory attempt of
reconciliation, {acilitating of the ad-
missibility of documcnts and the mak-
ing of counter-.laims gnd conduct of
all proceedings under the Act n
camera are among the other st lutery
reformg proposed.

Th» Bill con*aing amendments  to
snme of the nrovigsiong of the Special
Marriaze A~t whirh are similar to
those containeg in the Hindu Marviegr
Art. The reasons for amending the
provisions of the Hindu Mirriage Act
will equally 1pply to provisions simi-
lar thereto in the Special Marriage
Act ag well, Law Commission has
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recommended 8n additional provision
pertaining to sections 19, 20 and 21 of
the Special Marriage Act. Under gec-
tion 19 when Hindu, Buddhist, Sikh
or Jain marries under that Act, it
automatically affects his severence
from his family. Section 20 provides
that every person whose marriage is
solemnised under the Act ghall have
the same rights and be subject to the
same disabilities in regard to right of
succession o any pruperty of the per-
son to whom tiie Caste Disabilities Re-
moval Act, 1850 applies. Section 21
provides that succession to property of
persong marrying under the Act will
be regulateq hy the provisions of the
Indian Succession Act. A new provi-
sion is being mae providing that sec-
tions 19, 21 and such patt of section
20 as creates a disability shall nol
apply to cases where both parties to
the marriage are Hindus as defined
in the Act. Clause 22 of the Bill
seeks to insert new section 21A of
the Act to achieve the purpose.

There are other amendments which
are of elucidatory or conssquential
in nature,

Sir. I have piven the hroad fer-
tureg of the BRjll. Now, T am1 moving
it hefore the House for vonsidera-
f1ion

18.03 hrs.

The Lok Sabha then adjourned till
Eleven of the Clock on Friday, May
21 1976/Vaisakha 31, 1898 (Saka).
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