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PROF. MADHU DANDAVATE : The
Prime Mumister has saxd that ma the heat of
the moment, the Minister may have said
something. If this 15 r0, then, he should
have issued a statement saying thet this
was nol coriectly reported

SHRI SHYAMNANDAN MISHRA :
The hon. Pnme Minster said that it was in
the heat of the moment that the Mirister
reacted 1 ask you, Sir, to consider whether
sending & private army of 5.000 w0 tnvade
the citv of Poona had beeredone tn the heat
of the moment

(Interruptions)

MR SPFAKER . We pass on to the
next item

13 brs

STATEMENT RE PRESIDENT'S ORDER
IN RIGARD TO THE AUTHORISATION
OF FAPENDITURE OUT OF CONSOLI-
DATYD FUND OF PONDICHERRY

MR. SPLAKEIR : Shrt Gobhale will
now reply to the pomnts rawsed yesterday

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRIH R.
GOKIIALE) . Sir, 1 heard yesterdasy with
great care and attention the commenis
made by hon. members on the other side
with jegard to both the legahty and the
propriety of the two notificutions rssued
by the President under the Union Terntoties
Act 7 will deal with buth the aspects which
are clearly involved m considening thns
matter

The situatron with which we were con-
cerned was both unprecedented and some-
what peculiar. We had to act i a jegal
way and 0 a proper way. Hoa. Members
will remember that Presiden'’s rulc was
invoked in Pondicherry on 28th March
1974 and the Assembly was dissolved. They
were 1o rass the Voie on Account but they
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did not, as a result of which the Govera~
ment fell. The budget and financie! state-
ment was forwarded by that Government
to the Ceatral Government on the 29th.
It reached here sometime in the forenocon
of 291h when Parhament was in session. The
following of the procedure which s iocum-
bent for luying financial matters before the
House was practically impossibic on the
same day, because 1t 1s not a question of
merely bringing a Bill for vote on account.
We have 1o place the financial statement
before the House, bring the full budget
and lor a shorter duration bring a voie on
actount Bill also an the form of an Appro-
pration Bill which 18 to be passed by Parlia-
ment  29th March was the last working
day for Parhament in March as Parliament
was not siting on 30th and 3ist March and
ist Aprin. So, if the vole on a account
had to be passed by the House, it had to be
passed on the 29th, which for reasons |
mentioned just now, was not practicable
at all  When it was forwarded from there,
ot w not as it we accept mechanically all
the proposals which had been made by the
Umion Territory for incorporation n the
financial statement to be laud before the
House. The proposals have to be scrutined
and a proper financial statement has to be
prepared and a full budget has to be fad
before the House, and for the interim
penod, n order that expenditure from the
Consolidated Fund may be incurred, a
votc on awcount Bil has to be placed before
the Hoine. Doing 1t on the 29th would
have meant printing of &t least 1600 copies
if both Houses were 1n session. If onl.
one House was 1n session, it would hasvc
meant pnnting of at jeast 600 copiss for
dstnbution among the members, which
was a physical impossibeiity on the 29h

But before the 31st action had to be taken
to see that the administration of the Union
Territory does not come to & stasdstll

Money had 10 be speat from the Consohda

tod Fund 10 carry oot the  day<to-dn
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sdmmstration, Government has to spend
meney every day for one réason or the other
Even for one day, unauthofised expenditore
carmot be permutted

References were made to the precedents,
particularly Orissa [ have carefully looked
into the facts which prevailed then when
the Rayya Sabha had to be summoned for
passing the Vote on Account Bidl as well
as the budget in the case of Orinsa The
facts relating to Orissa cannot be compar-
able at all with the facts prevaiing in the
present situation  If 1 might remind this
House, some of these facts whih were
stated by the hon Members on the other
side were taken from a source which 15 my
source also namely the book of Shn
Shakdher, where the datey et have been
gnen  But from an interpretation of the
facts it 1s very clear that the Orissa situation
1s not at all on par with the sitnation that
n prevailing at this time

It 15 truc that the Onssa Governor had
promulgated an Ordinance on the 23rd
February 1961 On the 25th February
1961 the Presudent issued a proclamation
under article 356 for Prewdents Rule
It was conceded by the then Home Mimster
that the promulgation of the Ordinance
was not proper without having the supple-
mentary grants passed by the Parhament
On the 6th March 1961 the Finance Minster
prescnted a statement regarding the supple-
mentary demands for grants. in deference
to the objection and 1n view of the advice
given that the ordinance should not have
been promulgated, it was wathdrawn by
the Premdemt om the 10th March 1961,
On the 14th March 1961 the Appropnation
Hill was ntroduced and passed. On the
18th March 1981 the Rajya Sabha adjourned.
It was summonsd 10 mest on the 27th
March 1961. The budget was prosented
to the Lok Sabla on the 27th March 1961.
The Demands for Grams on Account were
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taken on the 28th March 1961 and adopted.
The Orissa Appropriation (Vote on Account)
Bdl, 1961 was introduced, considered and
passed by the Lok Sabha on the 28th March
1961 and it was transmitted to the Rajya
Sabha on the same day The Rajya Sabha

passed 1t on the 30th March 1961
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Now the difference in the situation Is
clar In Onssa the situation has arisen
as carly as on the 23rd February, orat any
rale on the 25th February 1961, that 1s,
quite some weeks before the financial year
came (o an end on the 1ist March 1961
S0 it was proper and rnight that the
Ordinance was considered to be a wrong
siep to be taken at that ime, and Govern-
ment decrded the matter 1o be brought
before the House which was in session,
and it way passed by this House Since
the Rajva Sabha was not 1n session by the
ttime 1t had to be transmitted to the Rajya
Sabha, as there was enough time for the
summoning of 1t, the Rajya Sabha was
summoned and the proper procedure was
tollowed and it was passed by the Rapa
Sabha just on the last dav, on the 30th
March 1961, before the financial year came
to an end

Now sce the difference between the siua-
tion at that time and the siteation now
Here on the 28th March the Assembly s
dissolved The budget papers from the
Umon Teratory came to the Central
Government on the 29th March, sometime
about 12 O'Clock, m the forenoon The
Government had pracucally no time to
examine the budget proposals made by the
Unton Territory, to prepare the hnancial
statement, to move the budget 1in the House
and within a short duration to move a Vote
on Account Bui [ submmt that, under
the circumstances, the practical difficulues
were 30 wmsurmountable that on the 29th
in any case the Parhament could not have
passed the Appropration Bill
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I want to emphasize the point that even
from the legal action taken by the Govern-
ment it is very clear that there was not,
and nor is, any intention to by-pass Pariia-
ment. If we go through the proclamation
which was issued, that itself makes this
point clear. As hon. Members know, this
proclamation was jssued by virtue of the
powers given to the President under section
51 of the Union Territories Act. Before 1
go to those provisions to deal with the legal
aspect, 1 want to invite the attention of the
hon. Members to article 239A. Before |
read the relevant part of the article, 1 might
mention that in the case of the Union
Ferrilories mentioned in the article, in
which Pondicherry is also included, the
Act which is passed in respect of the Union
Territories is in &8 way a Constitution by
itself, so far as the governance of the Union
Tetritories is concerned. It is not merely
a parliamentary legislation but it is a consti-
tutional provision under article 239A.
That article says :

“Parhament may by law create for any
of the Union ternituries of...."
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—all the Union territories are indicated
here, including Pondicherry

“(a) a body, whether elected or partly
nominated and partly elected, to
function as a Legislaturc for the
Union territory, or

a Council of Ministers, or both
with such constitutions, powers
and functions, in each case, as may
be specified in the law.”™ But what
is more important is the second part
of the srticle which says :

“Any such law as is referred to in clause
(1) shail not be deemed to be an amend-
ment of this Constitution for the purposes
of articke 368 potwithstanding thet it
contains any provision which amends

(b)
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or has the effect of amending this
Constitution.” .

The importance of this is that, by making
an explicit provision in the Constitution,
it has been provided that, when parfigment
passes a law in respect of the governance
or administration of a Union territory,
that law, even though it might contain
provisions that arc inconsistent or repug-
nant to the other provisions of the Consti-
tution, will not be regarded as an
amendment and it will not be attacked on
the ground that it is unconstitutional. I
am giving this prefatory statement for
the reason that references were made in
the course of the debate to various provi-
sions of the Constitution.

There are provisions which are not exactly
similar in respect of the financial business
in the State Legslatures; in respect of
Parliament they differ to a certain extent,
but definntely differ from the pesition which
is obtamable in the Union territories for
which specific provision has been made
in the Union Territories Act.

With this background I would like to
submit that, what we have to look to for
finding out whether what has been done by
the President is legal or not, is not anything
else but the Unlon Territories Act which,
for, all Yegal and practical purposes, is the
Constitution which governs the administra-
tion of a Union territory. In the Union
Territories Act, there are three or four
settions which are important. I am sure,
you are aware of these sections. Two sec-
tions, at any rate have been invoked by
the President for exercising his power in
this particular case.

Section 31, while it might npposr appa-
reatly to be some what almilar to anick
356 of the Canstitution, ls not par! mareriu
with the proviion in the Comstitution;
udlnhhm.tllﬁ&ﬂkm:*m
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in scope 80 far ag the powers of the Predident
are concerned. T may be permitied to read
it, Sir, It is a small section. 1 think, it is
relevant and important because the legality
of the order has been challenged and [ do
not want to'leave anything unsaid which
will, according to me, fully justify the
legality of the order passed by Presideat
Section 51 says

“If the President, on reccipt of a report
from the Administrator of a Union
territory or olherwise is satisfied —

() that a siteation has arisen in
which the adimnistration of the
Union termitory cannot be carried
on mn accordance with the pro-
visions of this Acy, or

(k) that for the proper adnuistia-
tion....”

This is important, °

“(b) that for the proper adaunistration
of the Union territory it is necessary
or expediznt 80 to do “the Presidem
may, by order, suspend the opera-
tion of all or any of th: provisions
of this Act for such paaod v b
thinks fit and make such incidental
and consequential provisions as
may aprear to him to be necessary
or expedient for administering
the Union territory in accordance
with the provisions of article 239"

Therefore, two or threc things emerge
from this section. One Is, the President
has the power in & particular situation which
he thinks requires the taking over of ad-
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operation of all or any of the provisions
of the Acs for such peripd as he thinks
fit and to make such incidental and conse-
Quential provisions as may appear to him
10 be necessary or expedient for
administering the Umon territory in
accordance with the provisions of article
239. Therefore, he can certainly suspend
certain provisions of the Act. He can also
make incidental and consequential pro-
visions for the good administration of the
Union territory.

1896 (SAKA)

In passing 1 want to point out that the
provision in article 356 s differeni, because
the power which the Legsiature of a State,
for example, exercises and which is given
to Parhament under article 356 is not
regarded as a conscquential power. There
s an exp-ess provision so far as Union
tarritories are concerned. Whenever you
deal with a situation which anses in a
State, that situation is not the same as it
anses m a Umon territory where,
under specific provisions of the law, the
President can say that this is a conse-
quenual or incidental provision wiuch is
necessary and these are the provisions of
the Act whuoh are to bz suspended  Now,
b, vi..ae of this power, the President as
in fact suspended some prowssions of the
Act in his Proclamation. 1t 1s not relevant
to refer to all the other prosisions, but it
is impurtant to noticc and that is why [
mentionsd that, that there was néver any
intention or is there any intention to by-
pass the Parliament becruse even there
the President in his Proclamation did say
that whenever there is any reference made
to the Union Territory legislature, that
reference will mean a reference to Purlia-
meni. The objective clearly is thar Par'ia-
ment s not to be by-passed. When
anyshing is to be done for the Union
Territory during the President’s rule, the
Patliament, being substituted for the State
Legisiature, is still recognised and I submit
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respectfully, quite rightly the President
has regarded that as ncocssary, by saying
that the Parliament will take the place of
the Union Tenitory legistature,

But then Section 29 of the Union Terri-
tories Act which is very relevant deals with
financial matters which is important. Sec-
tion 29 says :

“As soon as may be, after the grants
under Section 28 have been made by the
Assermnbly, there shall be introduced a
Bill 1o provide for the appropriation out
of the Consolidated Fund of the Union
Territory, of all moniss required to meet
the grants so made by the Assembly to
the expenditure charged on the Consoli-
dated Fund of the Union Territory, but
not exceeding in any case, the amount
shown in the statement previously laid
before the Assembly.”
Then,

*“No amendments of the proposed....”
With this we are not concerned. Then
sub-section (3) is important. It says :

“Subject 10 the other provisions of this
Act, no money shall be withdrawn from
the Consolidated Fund of the Union
Territory except under appropriation
made by law passed in accordance with
the provisions of this Section.”

Now this is quite in conformity with
the idea that the Parliament shall not be
by-passed. Section 29, much less 29(3),
was suspended. It was not suspended.
The idea was that the Parliament should
cxercise the financial powers in place of
the legislature of the Union Territory. But
the Section says :

*Subject to the other provisions of this
Act....”

This injunction that no money will be
spent  from the Consolidated Fund is a
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general injunction bt is subject to the other
provisions of the Act. Now, what are the
other provisions of thé Act?

We may refer to Section 31 which s
another provision of the Act. 'We may refer
to Section 32. Section 32 is an analogy and
although it does not strictly apply in this
case, it 13 very important because Section
32 specifically confers powers on the
Government 10 direct appropriation from
the Consolidated Fund when the Fund was
first created on the formation of a Union
Territory.

Therefore granting of powefs 1o the Presi-
dent for appropriation of monies is not
unusual so far as the scheme of the Act is
concerned. But the other provisions of the
Act, of course, refer to Section 51 and, in
my submission, to Section 356 alko. Now,
Section 56 was specifically meant, in my
submission, for a situation which had
actually arisen on this occasion. Every one
knows and evervone conversant with the
law and the constitutional provisions knows
that there is a provision generally for a
clause or a wection which deals with the
removal of difficulties because all difficulties
are not always antcipated and in casc
difficultics come, there is a provision and a
power given in an authority so that that
difficulty which has arisen can be removed.

Now, Section 56, in terms, says that for
removal of difficultics, the President could
exerciie the power. Scction 56, [ will
read with your permission, It says :

“If any difficulty arisea....”

The whole of it is not relevant to the present
situation, but a part of it is relevant.

“If any difficuity arises in relation to the
transition from the provisions of any of
the laws repealed by this Act...."
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We are not concerned with this

. or i giving effect 1o the prowvi-
sions of this Act and in particutar, in
relation to the constitution of the legisla-
tive assembly of any Union Terntory,
the President may, by order, do anything
0ot inconsistent with the provisions of
the Act winch appears to him to be
necessary or expedient for the purpose
of removing the difficulty

Now, two things wiich are relevant for
our purpose n this connection, are that
he can do anything to remove a difficulty
for the purpos¢ of carrying out the pro-
visions of this Act The other thing which
1t says 1s that in the removing of the difficul-
ty he can do everything excepting that
which 15 inconsistent wath the provisions
of ths Act Now Section 29, having in
terms, said that 1l s subject to the other
provistons, being subject to Secuion 56, i
cannol be said that the action taken here
1w snconsistent with Section 29, because
Section 29, n terms, permitted action to
be taken under Section 56 and 59 by the
President t0 remove the difficulty

Now, I would respecifuily submn that
a difficulty of this nature, as [ said in the
beginning, was unprecedented and of a
special type There has been no precedent,
when practically at the end of the financial
year, when the Upion Territory admunsstra-
tion has 10 be carned out, and the President
exercises his power to remove the difficulty

This power 18 given 10 the Preudent under
Sectton 29 read with Section 51 and 56
1 submut that the action taken by the Pres:-
dont was perfectly legal action and fully
watified under the crcumstances of the
case. | am fully convinced that whal
Govzramat had done 1s aol only correct
ungder the cincumitances, but 3 also legal
and cogstitghonsl. The Preudential Order
us:ll takss igto account the fact that
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Parhament has to deal with this matter.
He has said. ‘Pending the sanction by
Parhament” That s to say, this 15 only
an interim order for removal of difficultes
and not to by-pass Parhament Thus has
boen made perfectly clear in the Presidential
order Let us test this, Sir, by conssdering
what would have happened If the Assembly
had to dissolve on the 31st The Assembly
dissolved on the 28th What would have
happened if it dissolved on the 3ist? It
«annot be reasonably argued, that because
the Assembly dissolved on the 31st, from
Ist April the Admmstration of the Union
Territory cannot go on This 1s the only
way of testing the provisions In this case
1t dissolved on the 28th It would have
dissolved as well on the 3ist And o 1t
dissolved on the 31st, the only remedy,
the legal remedy was this, that s, under
Section 51, read with Section 56 This 18
my respectful submussion and I wish to
powmt out that the action of the President
was legal and constitutional and under the
circumstances, 1t was an action which 1
submit, Sir, was a proper action
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The views of the Government have been
put before the honourable house We
have put our wiews quite candudly and
frankly But in the matter of financial
business, we do submit, we will go by the
wishes of the honourable House

SHRI SFZHIYAN {(Kumbakonam)
1 hoard the Mnuster with rapt attention
Fitst let m: procsed with the points he has
rarsed onc by one  He said that the Assem-
bly got dussolved on the 28th, and that
the Budget of the Umon Termory of
Pondwcherry was recaived here  in the
Forenoon on 29th I think by that tume
at about 1 Ocluch we raned the guestuon
here based on our apprehensions that
the Constitution has been by-passed, amd
Partamcat which has been entiusted with
the work of a State Legulature, has been
by-passed There 15 no Constitutional provi-
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sion or a statutory provsion for any contem-
plation by the President or the Executive to
withdraw the amounts. If moneys are
not appropriates properly it is only misap-
propriation of public funds. Therefore
we raised the question here at about 1 O’
clozk and the Chuir shared our misgivings.
And the hon. Minister now comes to the
House and says that the Budget was
received in the forenoon of the 29th.

Whnt provonted th: Minister or the Gover-
ament to come the House at ieast before 6 0'
clock on the same day aad explain the posi-
tion ? He could have told us that he received
it only at 12 O'clock and he required
soms time or we may give some solution.
That is why he has come up before the
House.

First of all there has been a contémpt—
a callous contempi—of the proceedings of
this House. When we raised this point,
nobody took care to explain the position
to the House. The House is the proper
forum This should have been done first.
Before 1 make other observatioms, 1
would like to b enligh'ened on onc thing.
Th= law Minister beyan his submussion
by saying that what he did was legal and
proper. I do not know why he thinks
that thus is legel and proper. By saying this,
dozs be presume that 1o do something proper
h: can d> somdthing illegally ? We are
arguing about what is legal and not
what he thinks as proper s Here it is
fliegal. You may think it is proper
you may think it is  practical, But,
why don't you come before the House
and say that this is our difficulty.

Then, Sir, he says that  29th being
the last day, he hsd no other go. 30th
was there and 3ist was also there, It is
not the Fabruary of a Jeap year with only
13 duys alidtled in & calendar. This was
the month of Mawch there weore

Did he como before the House and ask
the house that this was 8 situetion and this
was their difficulty that they received the
budget onlyst 12 0'clock and so they requir-
ed some time. If he hadsaid that this
House should meet on 30th or 3ist Msrch,
we would have been very gled to oblige the
Government . 1 want to make one thing
very clear that it is not our intention to
deny the monies to Pondicherry Govern-
ment ; it is also not our intention to scuttle
the functioning of the Government. Our
intention is to see that Parliament, in this
process, should not be by-passed, And
an unconstitutional law should not be mede
by the highest forum of the Government
and that too by the highest egecutive Fesd
of this country.

Therefore, what prevented them 10 utilice
the opportunity of 30th and 31st March?
1 think that suggestion was made by Shri
Bosu also that we could sit on Satuiday.
But, no reply came. The only reaction
that we had was from the Deputy Speaker
when he made a suggestion that there is
a livewire that will convey the message,
1 think due to power failure and power
crisis that Livewire did not 'act on 29th.

Regarding Oriwsa incident which we
quoted, the hon. Minister made a mention
and said that he went 10 the same somce.
He being a logal luminary and siso he
had been 8 judge of the high court

T do concede that T rm not a lawyer by
learning or by profession and I sm just
a layman, In this case he says that it is
different from Pondicherry. 1 do agree
that Orissa is a State but Pondichern
is & union territory and Orissa in a big state
of about 500 miles in size geographically
Nobody denies all that, You pleass read
page 336 of the book by Shri Shakdher.
No bedy i going to oguste Pomdicben)
with Orissa by say streich of inkgination.
What dors thatsay ?
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" “Ror the wpropciation of - the sone

" for ‘the. State, the administration -
. of which has been taken over by
‘the President on the Proclamation
issuod by him the budget of the
State, according to existing practice
is not OMiﬁod b}’ nn. O!'dimllce.
the underlying principle is that
no money can be spent out of
the Consolidated Fund without the
sanction of Parfiament.”
Therefore, ths emphasis should be on
this. That is the underlying principle
whether it is for Pondicherry or for Orissa
or for UP. or for Tamil Nadu. The
principle behind that is that no money
can be appropriated without the due
process of the law that has been laid down
in the Constitution.

In this one he says that contingency arises
for pussing the Appropriation Bill. Rajya
Sabha is not in session and so that House
has to be summoned for this purpose,
There was time between  29th and 3ist,
No time factor was involved here.
Did - you approach the House and ex-
plain the difficultics? You simply go away
in a cavalier way. You simply say that you
received the budget in the forenoon and then
you come to the Housc after three or four
days and say that you did not have time.
Was any atiempt madc.on the date to explain
to us that there is a difficulty? The difficuhy
was not that of the Executive nor of the
President. If st all there was a difficulty,
that should have been experienced by this
House, And this is the House which has
g0t the power. Why should you arrogate to
yourseil the -position, the power and
tuﬂwdty of this House. Why did

you ‘gome  ‘to- the House and
!l! that: this  was your difficulty?
The ﬂnﬂi ‘would have approciated the
M ﬂﬂtllﬂd would have devised
wiys to et it Thevelore, ‘my submission
is that m m W to
ﬂ-ﬁﬁlﬂ—%
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themselves the power of this House. Even

if there be difficulty, we do not want to
share it with them and we do not want
to throw the burden on them. That is the
main point. The principle underlying
it is this. If any amount has not been
withdrawn by the due process of law under
the constitutional provision, that is a clear
case of misappropriation. Whosoever has
done it, it is a misappropriation of the
highest order.

Then, the hon. Minister has said that on
that day he did not have the figuresetc. 1
submit that on the same day, namely
the 29th of last month, they had issued the
Presidential order where the amount had
been indicated as Rs. $5,00,38.000. So, it
is not a token lump amount which has been
indicated, but they have calculated this
amount and mentioned it. Why should they
not have come forward with the same
calculations before the House and said
that they required so much ? On the 29th
March, they were able to prepare the state-
ment giving the figuwres. Nothing had
prevenied them from coming before the
House on the 2%th ; if not on the 29th,
at Jeast oa the 30th they could have come,
or cven on tbe 3st. After all, the House
has been very obliging. On one occasion,
the Members were called for a session at
10.00 p.m. and we oll came hurtiedly in
in order 10 make the Finance Bill proper.
We had obliged them on that ooccasion.

Similarly, we would have obliged them in
this casealso. Even if anybody had refused,
the sense of the House would have prevail-
od, because they have got a majority, a very
concillatory and helpful majority. From
this side atso we would have helped in this
situation, and nobody would have prevent-
ed it. If only they bad come forward before
the House, the House also would have been
responsive enough. Thercfore, 1 do not
know why they wanied to resort to this

m
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Then, the hon. Minister has made use
of section 51. The other day itself 1 had
quoted this section. Today he made two
points. He first took up article 239 A and
then article 511 Of course, even in section
31 of the Act itself it is clearly aids that it
bas tg be read with article 239, The text of
section Si, itself says ! ‘In accordance
with the provisions of article 239..' So,
section 51 has to be read with article 239,
Article 239 says in the very opening werds :

“Save as otherwise providod by Parha-
ment by law, every Union tervitory
shall be administered by the Presi-
dent, acting...”

Then, we have article 239 A which relates
to the creation of the legislature etc. T
would like to emphasisc the opening words
of articie 239 namely ‘Save as otherwise pro-
vided by Parliament by law'. If Parliament
provides by luw, then that can become the
exclusive of the Jurisdiction of the President
under article 239,

Then he has quoled section 51 again
to say that the President has got the power
to suspend ceftain Provisions and the
Prosident can make such incidental or conse-
quential provisions as may appear to him
to be necessary. We have conceded this.
But what is (he meaning of suspension ?
As 1 said earlier, he has not suspended
very many sections which I had read out
the other day, such as sections 27 to 31
which deal mainly with financial questions.
Of Course, 1 concede one thing bhere,
and this was a point which was raised
by Shri Somnath Chatierjec also the other
day, namely where suspension creates any
difficulties, the incilental or consequential
things would flow out of the suspension,
bat it cannot touch those sections which re-
main ia fact. Even then, 1 do not think that
heis going to consider the withdrawals of
money, which is a basic power of Packument

or consequential,

Then, he referred to section 32 in & pase-
ing way. He statod that there had been
specific cases where the siatute gave powers
to the President. | had quoted this section
also the other day. It says :

“The Administor may authorise such
expenditure from the Consolidated
Fund of the Union territory as
he deems neccssary for m period
of not more than six months
beginning  with the date of the
constitwtion of the Consolidated
Fund of the Union territory. . . ."”

So, this was only for the transitional
period. At the time of the constitution of
the Consolidated Fund of the Union terri-
tory, for six months they gave this power.
1 want to know whether there is any provi-
sion giving such a power to the President
for any subsequent period. If he can quote
me some specific provision where he has the
power subsequently also, i.c. after six mon-
ths, say, on the dissolution of an Assembly,
or if he can point out any law which has
been passed by Parliament giving that power,
then I could understand it and it would be
quite valid.

Thercfore, quoting this one in passing is
oaly cloud the issue before us.

Then S6—removal of difficylties.
In regard to this case of removal of difficul-
ties, he concedes that it should not be
inconsistent with the provisions of thn
Act. Then there are 29 and 31. These arc
two very important provisioms. Therc
again I rely on this

“Subject 10 the other provisions of this
Act”— ‘

ww@mﬂlm
Aoancial provisions—
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“no money shall be withdrawn from the
Comalidated Fund”.

There is a vote on account and other
things. I do not think we can stretch this.
i we did 8o, we would be cought in a vicious
circls, You go from sectuon 29 lo 56;
again you come to 29. And you are caught
in & vicious circle. Here ‘subject to the
other provimions’ is very explioitly clear.
Then we have 31, which is more reliable.

“Notwithstanding anything in the fore-
golag provisions of this Act, the
Legisiative Assembly of the Union
Territory shall have power to make
any grant in advance....”

Thes Nonobstante clavse means that it
exclusive by itself. Thal means, only
Legislative Assembly here substituted
as Parliament, has got the power to do
this.

¥

He poses another question : What would
happen if the Assembly had got dussolved
oa 31st March ?Our lawisnot based on hypo~
thetical question. I{ there is a hypothetical
question he should have come before the
House and taken its advice and consent
befare doing this.

1 feel that this fundamental power
to graat or withhold gram* to the
executive, which has  been acclaimed
as the hasic feature of Parliamentary demo-
cracy, has been givena go-by by what has
been done. Parliament loses its significance,
democracy loses its meaning if the power
is taken Tor appropriating amounts without
adopting the proper procedure, Such a
<oursd only amounts to misappropriation.
A missppropristion of the highest order
is belng committed by the highess arecutive
of the sate in the country in the federal
selup. We witl resist it

Fund (8t.)
Prime Minister and others also. This
18 not a party question.

MR. SPEAKER : Let me know what is
the remedy.

SHRI SEZHIYAN : Let them first accept
the position that the President has not got
this power and only Parliament has this
Power. Then I am prepared to sit with
them and discuss as to what we should do.
They should not do anything which is
unconstitutional, wlira vires and Hiegal
An 1licgal act cannot be justified. Probably
the Law Minister may think that it 1s proper
(Interruptions). I appeal to the Prime Minis-
ter. This is not a party issue-DMK ADMK,
CP1 or any other. We are not involved in
thss, It is a question of thc power of
Parliament, the power of the legisiature.

SHRI INDRAJIT GUPTA : I do not
agree with that. All this proclaimed concern
for a vote on account could have been avoid-
ed of the vote on account was allowed to be
passed there. But there was unseemly
haste 10 topple the Ministry and from
that followed these unseemly thungs.

SHRI SEZHIYAN : What was done
there was constitutional ; what s oow
being done here 1s unconstitutional and iliegal.
SHRI INDRAJNT GUPTA : Felony is
compounded.

SHRI SEZHIYAN : I would request Shr
Gupta not 10 mix the poliical issue with
this. This = a constitutional wssue. R
may happen tomotrow in Kerala: « can
happen anywhere. This 1 a point concern~
ing the supremacy of the legislature to
grant funds. That has been eroded. It
is not a question of this Government
or that Qoveroment falling.

Therefore, I want your ruling onm tius.
The haste displayed by Government has not
only been indecent; it has been undemo-
cratic and unconstitutional. 1 look forward
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to you and to the Leader of the House to
uphold the power, supremacy and dignity of
the Legislature, I am not saying Parliament
alone but legislature in general over the exe-
cutive. Once you refuse to consede this point.
you can take it from me that the Parlia-
mentary system has no meaning at all
in this country.
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“Subject to the other provisions of this
Act, no money shall be withdrawn
from the Consolidated Fund of
the Union territory except under
appropriation made by law passed
in accordance with the provisions
of this section.”

A FIEEITIAT F1 &7 114(3) $7 9977 & ¢

“Subject to the provisions of articles
115 and 116, no money shall be
withdrawn from the Consolidated
Fund of India except under appro-
priation made by law passed in
accordance with the provisions
of this article.”
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MR. SPBAKER : Hs quotel section
36 of Union Territory Act
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SHRI SHYAMNANDAN MISHRA
(Beguserald : Sir, oy sobmission 15, that the
hon. Law Biinister has tried (0 create
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an llusion that the Umon Terntores
function m a world of their own and no
financral rules and procedures, as apphed
to the States or the Centre, apply to them.
This 8 indeed not fayr  This indeed is not
correct This is the overwhelming impression
which the hor Law Minister has tned
to create that they funclion ma umverse of
their own, and that the financual rules and
procedures do not apply to the Umion Terri-
tories Now 1f he did not mean that, then, 1
take 1t the same rules and procedures apply
to the financial admsrustration of the umon
ternitory, as apphed to the States and the
Centre That being so all those powers
which beiong to the L non terniory’>
lemslatmie are now transferred to thus
Parhament and those rules and procedures
arc alo transferred to the Centre, that
is to the Parbament of india Since the
reicvant (lauses in the Unmion Terntories
Act had not been suspended those powers
come with added confirmation to the Parha-
ment  Otherwsse, if the President had
thought thove powers should not apply
those financial rules and provedures should
not apply then, the President i his wis-
dom, would have susperuded those (lauses
of the Umon Terntones Act  Smce the
President did not think 11 it todo so, those
cutes and procedures now come 10 us for
admimstration and application That bewng
so why have those rules and procedurts
been waived 1n the present case ™

Now the hon Law “inister has (ned
to say thattherc was an un-precedented
wtuation created n the given set of circums-
wnces 1 do cancede thal there was an
un-precedented situabon  But, to my mind
the un-precedented situation  called for
extraordinary steps, for passing the legusla-
110n that 1 contemplated under the Act.
We should have taken exirmordinsry
steps for pulhing the Vote on Account
through this Housc anc through the
other House This s clearly demanded
by the Constitution Extraordinicy step—
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not an illegal step, but a legal step—should
have boen taken, He should have taken
extraordinry steps by calling for the sittings
of the House even on the hohidays. If
the Government came before us to
get assent to such a  measure, then we
as e House of the Poople would have
been in a positon to give the assent
After securing the assent of the House
of the people, the Goverament would have
issued an Ordinance which would
have had the force of a legislation.
They have tried to do it thiough an
order and the eaormity of passing #n
order cannot be ignored by Perliament.
Ordinance is a form of legslation and that
this would have to be regularised later
on.

MR. SPEAKER : Your previous
arguments have been negatived by this new
suggestion,

SHRI SHYAMNANDAN MISHRA :
No Sir.

MR. SPEAKER : Thu is what happened
in Orissa. The ordinance had to be with-
doawn.

SHRI SYHAMNANDAN MISHRA :
Afer the assent of the House, Isay. As [
sald yestorday, it is the House of the
People and not Parllameat which is
meationed in article 357(c).

If it is granted that the same rules and
procedures apply to the Undon Territories
also, Parliament would bring to besr the
relevant article of the Conktitution,

It would not be right to submit that ihe
Parljanwnt ia exercising its funtions under
the Union Territones Act woukl be fresing
itself from the fundamenstal constraints
imposed by the Constitution. Do you think
that Parliament, which has to prolect and
defend the Constitution and also to” apply

APRIL 3, 1974

o (o
the Comtitution to various mspects of ihe
sdministration will go outside the ssope
of the Comatitution? Parliament has a
dual rale which is not extinguished sincs the
minister says that it is only the Union
Territories Act which will govera the
Parliament in atdminisiering the Uniom
Territoty. Parliament will function under
the fuadamental constraints of the Consti-
tution. Parliament cannot diver! itseif from
them. So, the Law Minister in wging
before the House that an unprecedented
situation had arisen and therefore an illegal
act had to be resorted to has not been fair
to the House. Thete could have beeh a
legal act for the same purpose. The legal
act was that theassent of the House of the
People could have been taken and then
an ordmance issued. 1 concede that
ths is not wholly demrable. I the
vole on account reguires to be pesacd
that would require the approval of both
the Houses. Since the other House was
not in session. 1 suggested this half-way
measure——that the assent of this House
taken even on a holiday and then an
ordinance couki have beoen issued,
which at jJeast is a form of
legisiation. But the order is not legal, i
15 something arbitrary. It does not require
to be passed again by the House. But the
ordinance woudd require to be passed by
the House later. So, there was & propet siep
indicated in this maiter which they did no!
take. But my further submision o the Chair
would be, if the Chatr was indulgent enough
10 the hon. Law Minister yesterday
to give ome day's time the Chadr should
e induigent enough te us also lo0 v
further time to comsider this matier, <0
that we can come forwand witk somc
constructive proposals to find @ way ou!
aumhm-qqu

SHRI HN, MUKERIEBE (Oakutta—
Norih Esst) : Could ¥ very shortly sugses!
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that since Covernment avoidably or
vaavoidebly, ooncede that they bhave
distegarded Parliament to the extent
of not having come before us on the 29th,
Government should submut st with an ap-
proptiste word of apology (o this House,
and then mestings could be held, not neces-
sarify in thes House but 1n some other forum,
to find a way oul of this imbroglio That
cowdd be done very eassly with some hand-
some word or whatcver you call it

SHRI H.R. GOKHALE . Ecveryonc of
these arguments was made  yesterday and
1 do not s2e any single nzw pomnt. and
everyons of them I have dealt with 1in my
opemung speech [ would hike to mention

oanly two things now

A reference was made that 1, as it were,
gave the mpression that so far as the Umon
Terttones are conierned, they are not to
be governed by a procedure which apphes
to financia. matters I did not say any thing
like that., How can any such impression
arise 7 All that [ clearly said was that the
powers of the Assembly of the Union Tern-
tory are not to be excrcused by Parhament,
when the Parliament [functions as an
Assembly aod follow the same procedure
whuch the Assembly follows. and that proce-
dure 13 olaborately given in the Umon
Terntarses Act, which T concede wiil have
to be followpd by Parhameot before the
Financial Bill is passed.

1 amt not desling with the whole ground
agsin. 1 am dealing with only one or two
points.

SHRI SHYAMNANDAN MISHRA . Str,
you would be piessed to recall that the
bon. Law Minister has suid that srtack 239
sives popsns which may be inconmstent
with the geovisions of the Act, may be in
consistant with the Coostitution neell. He
Gd any that wihile interpreting srticle 239.
Therefore, I Wik irylag to point out thet

1896 (SAKA) Pondicherry Cons.
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article 368 would not apply. But the
Article 368 relates only to the procedure for
the amendment of the Constitution
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SHRI BHOGENDRA JHA . (Jamnagar):
Afier hearing the Law Minister one gets
the impression that 1n spite of all the labour
that he has made, he has actually no case
to defend but he lacks the courage to admit
the mistake There 18 no party question
here  Thus 15 a clear cut case’ of duregard-
ing Parhament 1f we accept this posiion,
then it would be a bad precedent for the
future S0, 1 would request you, Sir, not
to allow the Government to lay the papers
on the Tabic It would be better for the

Government to have the courage 1o admit
the mistake

MR SPEAKER  After listening to the
pomts raised yesterday and after lstening
to the reply given by the Law Mimsier, my
view 13 that the financal procedures and
moncy grants arc purely within the juris-
dwtion of this Parhament The Law
Manster, after saying everythnng in defence
of the acuon of the Government, saud very
appropnately a1 the end of his speech that
if h= is not correct 1n any way, he 15 in the
hands of Pacliament

14 bry. ¢

Secondly, I am not going o aliow this
order to be lawd on the Table of the House
at present. As suggesied by Shn Sezhiyan,
Shri Shyamnandan Mushra, Prof. Mukerjee
and some other friends, we have to find &
way-out, if there was some lapse or some
omussion, we shall have to find & remedy.
] think, it is better that the Law Mmister
and the Fmance Mintster jom us st our
meeting which I may call . ......

SHRI S.M. BANERJEE (Kanpur) * what
about calling the Attomey-Geaeral *

MR. SPEAKER : Whatever be the
apecs, we must find & way-out  Afier all,
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[Mr. Speaker.)
Pondicherry is in India. On broader comi-
derations, 1 will call a meeting of the leaders
of paities in which the Finance Minister
and Law Minister may participate. Do
you want the meeting to be held today ?
Let us meet the day after tomorrow at
4.00 p.m.

SHRI S.M. BANERIJEE :@ Tomotrow
is a holiday.

MR, SPEAKER : The holidays have
played havoc on him. If there were n»
hokidays, there would have been no
difficulty.

Now we pass on to the next business.

Re PROPOSED STRIKE BY GENERAL
INSURANCE EMPLOYEES

SHRI S. M. BANERIJEE: (Kanpur): Sir,
1 want your permission to make a submis-
sion.

MR. SPEAKER : Kindly give something
in writing.

SHRI S. M. BANERJEE : This 1s about
the proposed sirike by the General Insurance
Employecs: they &re going on strike from
8th April, 1974,

The General Insurance employces are
agitated over the attitude of the Govern-
ment who have not accepted the agreement
reached between the Al India General
Inturence Employees’ Association and the
Corporation. You had aliowed a guestion
here, Sir. where the Finance Minister re-
plied that negotations werg going on. |
am told today that the ncgotiations have
failed because of the rigid atlitude of the
Finance Ministty The General Ins-rance
Employess’ Association have givens a call
and have 230 written a letter 1o the Finance
Minister that, if no negotisted scitiement
is reached, they would be at Liberty to go

Procurement &
Policy of wheat 197678 (DI

on strike from the Bth April, 1974, This
is purely & Central matter, The Pinance
Minister and the Deputy Minister are
here. 1 am surprised that an agreement
reached with the Corporation is not being
accepted by the Finanoe Ministry. I would
request you to ask the Finance Minister
to make a statement on the Sth April, to
avoid the mpending strike. If the suike
takes place, they will be solely responsible
for that. On behalf of the Association,
| request you, Sir, to ask the Finance
Minister to make a statement. Otherwise,
there will be an alf India strike.

14.04 brs.

DISCUSSION RE : PROCUREMENT
AND PRICING POLICY OF WHEAT
FOR 1974-75 SBASON

MR. SPEAKER : There is a motion by
Shri B.V. Naik and Shri Madhu Limaye
to raise a discussion on the statement made
by the Mirister of agriculture in the House
on the 28th March, 1974, regarding the
procurement and pricing policy of wheat
for the 1974-75 season. The time allotted
is five hours.

Shi B.V. Niik.

SHRI B.V. NAIK (Kansra) : The pricing
policy for wheat and also the policy In regard
to procurement which the Hon, Minister
for Food and Agriculture has faid on the
Table, after a considerable amount of
expenionce which ho has gainod in the course
of the last many years, while in brief it can
be described as a sort of a realistic step may
also be considered as a sort of & compromise
with the realitics that have been prevailing
1 ths sub-continent,

And one of the Imrdest restivies s the
violence, the violent in the wub-continent
which has erupted right from Gujarst to
Mahargshira #0d many wben cemires m
the countsy.



