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“Let us come to the Communists—
these brave revolutionaries whose revo-
lutiont consists not in application of intel-
ligence but in trying to find out what is
happening 5,000 miles away, and trying
to copy il, whether it fits in or not with
the present state of India .... Unfortu-
nately, our friends of the CPI have so
shut their minds and have so spent all
their time and energy in learning a few
slogans of the past that thoy are quite
unable to appreciate what is happuuing
in Indha. In fact, these great revolutiona-
ries of the CPI have become great reac-
tionaries.™
It is these forces that seem to be now

running the Congress Party and I do not
know what is going to happen to this Con-
gress Party. I would like to appeal 10 the
goodsense of genuine Congressmen (o
rise the revolt against the Congress Party
and the Government and see that justice 1s
done and confidence is brought back to the
people i the Supreme Court of India.

Nt im = mm =

13 53 hrs,
BUSINESS OF THE HOUSE

THE MINISTER OF PARLIAMENTA-
RY AFFAIRS (SHRI K. RAGHU RAMA-
IALD) I have rsen not in avcordance with
the peroration of the hon. Member there,
I have nsen only to make a submission.
Since there are a number of speakers on our
side as also on their side, I have discussed
the matter with all the leaders here and it is
the consensus that this debate should go on
till © pm. and the non-offical resolutions
which ure under discussion be postponed.
Ot course, formal business like introduc-
tion and all that may be done at b p.m.
The Law Minister accordingly will be called
at 515 pm.

SHR] INDRAJIT GUPTA (Alipore)
This may be a speciul circumstance but 1t
should be made clear that this sort of el-
bowing out of private members’ business
should not be a precedent,

SHRI PILOO MODY (Godhra) : And
not without our permussion.

SHRI SAMAR GUHA (Conta} :1
have to miroduce three Bills to-day. What
will happen to them?

MR, CHAIRMAN : You may be per-

mitted (o0 introduce the Bills just hefore
Spm.

- — e — ——
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13.55 hes.

DISCUSSION RE AFPPOINTMENT OF
CHIEF JUSTICE OF INDIA — Conrd.

SHRIC. M. STEPHEN (Muvattupuzha):
It is indeed a real pleasure to rise imme-
diately afier, if [ may say so, the pleasant
speech of my friecnd ™r., Viswanathan,
In the same spirit in which he has tried to
convince us that we are on the wrong side,
it is my endeavour to persuade my hon.
friend that he is labouring under an illusion.
It is quite amazing to me to see that so
much of dust and din and fret and fume is
being kicked up on a question which is
quite a normal action on the part of the
President of India, namely, the appoint-
ment of Chief Justice of Indw. Public
discussion both here in the House and
outside has brought out in bold reliel two
aspects, nainely, an area where there is com-
plete agreement and an area where theres
is complete disagreement.

Now, with regard to the competence of
the President 10 make the appomntment,
with respect 1o the gualification of the new
ncumbent to occupy that place, with res-
pect tn the contention thai the President
has done no unconstutional act, going
by the letter of the Consttution of India,--
on all these pomts, [ don®t think there is
any rebuital there 1 all-round agreement;
but, m spite of that, chjection is taken on
a solitary ground. ‘The ground is this, that
there has been a convention that the senior-
most judge must be promoted, that there
s u violation of that convention, that the
violaion » mula pde and that mala
fide violation affects the independence and
dignity ol the judiciary and consequently
demucracy is in jeopardy, This is the type
of argument that is being projected from
the other wide.

May I begin with the last,— independence
of the judiciary? 1 wonder what exectly
my friends mean by the term independence
of the judiiary. There are two counota-
tions possible. One is that once the judge
is appointed, once a bench is constituted,
that judge must have an absolute libeny,
liberty of conscence, liberty of judgement,
liberty of expression, liberty of action as
a jude: and he shall be under no fear what-
soever. That is une concept of independent
judiciary. Now, as far a5 we are concerned
we are more zealous than anybody else
that thar position must continue. Once
appointment is made there is an in-built



207 Appointment of

[Stwt C. M, Stephen)

gusrantee in the Constitution which gives
assurance to the judge that he can judge
things in acoordance with his conscience,
fearing nobody, favouring nobody. He
has got a guarantee of continuation in ser-
vice upto his 65th year. He has got guaran=
tec of salary, He has got guarantee of his
pension. He has got guarantee of rent-
free accommodation. He has got abso-
lute independence to act according to his
conscience as a judge. The Constitution
gives to the judge complete guarantee in
this respect and so, as far as this question is
concerned, it is not in jeopardy.

What according to them is now in jeopardy
is the second connotation namely, indepen-
dence in the constitution of a bench, the
the composition of a bench, the appoint-
ment to the bench,. It is claimed that this
must be independent of the executive,
indepandent of the President. On this
peint, I respactfully beg to join issuc with the
opposition.

What is the intention of the Constitution-
makers? It is not as if this was not at all
discussed in the Constituent Assembly.
At that time, when the fathers of the Consti-
tution were discussing the Constitutional
provisions, the concerned Article was Arti-
cle 103 which corresponds to the present
Article 124 now. When that Article came
up for discussion many proposals were put
forth, many amendments were put forth
Tt was said that the appointment must be
subject tv the accentance by the Parlia-
ment. It was sugeested that this must be
on the recommendation of the Chicl Jus-
tice. Then therc was ancther suggestion
that this must be with the approval of the
Chief Justice. There was another view
that this must be with the consultation with
the Chief Justice and that this must be
compulsory. All these various points
were suggested. All sorts of inhibitiors
were sought to be put into the whole frame-
work. Tt was not as though the Consti-
tuent Assembly was oblivious of these things
when it passcd article 103. Al these amend-
ments were put forward and discussed.
14.00 brs.

On the eve of the adoption of this article
in the Constituent Assembly, the Chief
Justics of the High Courts of India and the
Federal Court joined in assession and ex-

their on article 103 and
rmud : opinion they
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“It is sugpested that article 193 may be
worded on the following or other
suitable Hnes:

sullation with the Governor of the
State and with the concurrence of the
Chief Justice of India".

The foregoing  applies mutatls
mutandis to the appointment of a
judge of the Supreme Court. Article
132 may also be sultably amended.”.

The point that T am labouring on is this.
The appointment of the judges of the
Supremo Court and the High Courts and
the constitution of the Bench was a matter
on which the Constituent Assembly spent
quite a lot of time before sadopting this
article. The judicial officers wanted the
appointment to be their preserve, and that
no appointment should take place with-
out their concurrence. That was what
they had asked for. The Constituent
Assembly considered this suggestion and
those amendments and rejected them.

Therefore, the freedom for the Presi-
dent to make the choice is a matter which
was accepted by implication after discussion
deliberatelv, clearly and in well spelt out
terms. What is now being sought to be
done is to resorrect the ghost of the opinion
which the judicial officers sought 1o inflict
on the Constitusnt Assambly, In the
article as it emerged from the Constituent
Assembly, thcre was only one amendment
which was accented. The draft said
“The President, after discussion with such
High Court judges, as may be necessary™.
The words ‘as may be necessary’ were
amended to *As the President may deem
proper’. Therefore, the President was
given more power than was contemplated
in the draft.

The position, therefore, is this. The
political authority of this country, the
political authority eof the people of the
country expressed through the Parliament
of India and the Parliament of India, through:
the instrumentality of the Cabinet and the
President , the political authority of the
people of the countty, to make the appoint-
ment to the judiclary is a matter setiled
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by the Constitution and whoever may say
whatsoever he chooses, there shall be no
dilution of it. That political suthority
will prevail and must prevail.

Once a judge is appointed, the freedom
of the judiciery is absolutely there. Once
you give the President the jurisdiction to
make a choice, how can you tell him how
he should make the choice and what consi-
derations must prevail on him? If you
are there, you can make the choice; the
people have elected us and we shall make
the choice. 1f the people elect Shri Frank
Anthony or Shri Piloo Mody, they can make
the choice as they please. There can be
no restriction on that, Ewvery citizen of
this country if selscted is catitled to go to the
Supreme Court if he fulfills the qualifications
prescribod. One 18 «qual (o the
other, " the  qualifications  are
fulfilled.  Therefore, when you say that
this man must be appointed and the other
man must not be appointed, then you
are going against the fundamental pringi-
ple of this Constitution. T would make the
position a litle clcarer. You can view the
independence of the judiciary in two ways.
Once a pzrson iy appointed as judge, he
is independent: that is agroed. and there is
full guarantee in regard to it and there is
nothing against it. Butifit js said that the
appomtm:at should be with the concurrence
of the Chiel Justice, then I say *No." :
If n 1 sud that o should be afier com-
pulsory consultation with the judges, then
I say *No.” ; «f it 15 said that it should be
with thz concurrence of anybody else,
then Teay ‘No’ ; if 1 is sard that it should be
afler inty ference hy somebody else, then
T say ‘N v, The political authority uf the
people to make the appointinent to the
Judwiary 15 o sacrosanct thing and that will
remain a9d must remaia and there can be
no compromise on that,

Again, what is the position of the Pre-
sident ris-g-vis the Supreme Court: if an
ad hoe judge is to b appointed to the Sup-
reme Court, the Chiel Justice must get the
concurrence of the President: if he wants to
ask a retired judge to sit on the Bench,
he must seck the previous concurrence of
the President. If you want to sit in any
place other than Delhl, previous concurrence
of the President of India is essential. With
respect to appointments, no concurrence of
anybody; President has got the freedom,

That is the constitutiona! provision. The
President has got a particular position.
It is not as though they are independent
and far away. Parliament hes a super-
visory, disciplinary jurisdiction over the
judiciary. It can pass a resolution against
a particular judge for misbehaviour—
the word is not “misbehaviour "nor’ ‘mis-
conduct” but misbehaviour—and incom-
petence and it can remove the Judge.
Nevertheless. here are a set of people saying
‘We are independent; we will carry on',
That position cannot be conceded. They
are independent to the extent of the exer-
cise of judicial functions so long as they
remain in office. That is the position.

SHRI ATAL BIHARI VAJPAYEE :
What more do they want?

SHRI C, M. STEPHEN : A  deCisive
in the appointmeni—that is what is bemng
demanded. That cannot be conceded.

The question of convention is raised.
What exactly do you mean by convention?
Tt is not as though the Constitution of India
was unaware of the principle of seniority.
Take article 60. The President or Acting
President shall take oath in the presence of
the Chief Justice or in his absence the senior-
maost Judge. So that principle was known;
it was not as though it was nol known.
Take art. 126, For appointing even an
Acting Chief Justice. what is the provision?
It says, anvone of the Judges. Even for
the Acting Chielf Justice, no scnionty
principle but for swearing 1n of the Puusi-
dent, the senuonity principle s accepted. In
the former case, the Picsident has freedom of
choice. The semormust pringip’e is  not
accepted.

Now, is there any high selection  post
in this countiv where the principle of semar-
most is accepted. Take mdustrial law.
Judges have umpteen times held that for
selection posts, seniority is iireievant, Take
the judiciary. For appointments 10 the
High Court Bench, is the seniority of the
subordinate Judge relevant? T submit not;
Selection to the Supreme Court Bench?
No principle of seninrmost  For appoint-
ment of the Chief Justice, the seniormost
principle is irrelevant. In all these cases,

" the principle of seniorfost is irrelevant.

In the gencral law, it is irrelevant. In
the administrative law, it does not apply.
In the judicial law for appointments, th
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principls of senlority is irrelavant. When
this {s 80 in the entire gamut of laws, here
is a basic principle now sought to be brought~
in that in the solitary area of appointment
of the Chief Justice of India, seniority should
be the rule. Where is the position—TI
do not understand. Where is the conven-
tion built,
Ll

Take article 124 which applies to the Sup-
weme Court and art. 217 which applies to
the High Conrts. In terms one article is
similar to the other, If it is contended
that in spite of 124, seniority must apply,
then in spite of art. 217, also seniority must
apply? “But seniority has never applied
in the case of promotions in or from the
Righ Courts. Tt has never applicd even
though the appoiniments were in consul-
tation with the Chief Justice of India from
time to time. Therefore, seniority does
not come into the picture. Therefore,
there is absolutely no convention built up
on this. T am very emphatic about it.

What do you mean by convention?
What is the purpose of convention? Let
me quole a passage from Dicey’s Law
af the Constitunion. Convention has got
4 purpose.  Normally the written law must
prevail; convention will come only in one
case. Dicey says

“Having ascertained that the conven-
tions of the constitution are rules for
determining the exercise of the prero-
gative, we may carry our analysis of
their charactor a step further, They
have all one ultimate object. There
end is 1o secure that Parliament, or the

Cabinet which is indirectly appointed

by Parliament, shall in the long run

give effect to the will of that power
which in modern England is the ftrue
political sovereign of the State, the
majority of the electors or the nation”.

it is only under that motivation that a
convention can develop in spite of or sup-
plementary to the written provisions of the
Condtitution. Therefore, the question is
whether this matter of the appointment
of a judge as the Chiel Justice of India,
has been at variance with every setiled
principle where promotions are concemed,
is this principle absolutely necosssary if
we are to carry out the will of the people?
I beg to differ; we cannot be hamstrung
like manthat, That is ftot the intention of
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the Constitution. We beg to differ, The sim-
plo attempt is to get an eatry into the whole
thing. This will be very cloar fram tho press
conference of Mr. Hegde. May I point
out one or two sentences? What is it that
he wants? He saya that “the Steel Minister,
Mr. Mohan K ‘was against
me because I will not sllow packing the
Supreme Court with committed judges.”
(interruptions) Here js what Mr. Hegde
said. Why does he want to romain hers?
He wants to prevent the appointment of
judges by the choice of the Government.
That is the mission which he has. He
can have his own opinion, but my point
is, Mr. Hegde is nobody in this country to
decide as to who must be the Chief Jus-
tice of the Supremec Court. Jt is the
prerogative of the people of this country
expressed through the Parliament of this
country, expressed through the Cabinet
of this country and decided upon by the
President of the couniry clected by the
peoplé of the country. Mr Hegde 18 just
an individual out of the 55 crores of people
of this country. If it 15 his intention to
prevent this procass, that is o challenge
which we have to meet.

Furthzr, he said that “the first and fore-
most task now was to see that democracy
was put on a sound baws. His sccond
point was that Szlection of judges must be
made by independent agencies and not
by onc of the partics in the litigation, namely,
the Government, even though elected.”
Has Mr Hegde to be given the task of
selection?

MR. CHAIRMAN : The hon Membher's
time is up.

SHR1 C. M. STEPHEN : | just want
three or four minutes more. Sir. Then,
Mr. Hegde says he “would have no obpection
to the appointment of the Chief Justice on
seniority cum 1est busis, only if there were
objective tests and an independent machr-
nery.”

AN HON. MEMBER: What is wrong!

SHRT C. M. STEPHEN : There ma) be
nothing wrong, but what is it he 1 asking’
He Is asking that the appointing anthonty
bo somebody else, That is clear, Now.
the Constituent Assembly discussed this
matter and docided, “No It rejected
that amendment. The Constituent AssemblY
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upheld the presemt article, As far
88 we are congerned, come what may, no

independent machinery is needed for the
appointmeat of judges in this country.
The political authority will make the appoint-
ment. That is the end of the whole matter
as far as this point is concerned. (Infer-
ruptions) We are not prepared to consign
it to the Swatantra Party and other people.

Onc more minute and I shall finish,
The Law Commission report was referred
to. We have referred to the Law Commi-
ssion report not as a malter of authority;
because the Law Commission said it and
so we arc implementing it--no. That is
not so. We have takenit as one of the
arguments in support of the position we
have taken. But we do not accept the
Law Commission’s reports as  biblical
dictum which is sacrosanct and invidable.
What has the Law Commission said?
Tt said that “it is well accepted that the
qualifications needed for a successful Chief
Justice are very different from the quali-
fications which go to make an erudite and
able judge. The considerations, therefore,
to prevail in making the sclection to this
office must be basically different from those
that would govern the appointment of
other judges. In our view, therefore, the
filling of # vacancy in the office of the Chicf
Justice of India should be approached with
paramount regard to the considerations we
have mwntioned. Tt is , therefore, neces-
sary, 0 set a healthy convention that
appointment  to the office of the Chief
Justice rests on a special consideration and
does not s a matier of course go to the
senlormost  puisne  judge.”

This is what [ want to emphasise. They
want to sct Up a convention that the senio-
rity is not to be the rule. Then, they go on
to say that “if such a convention were
established, it would be no reflection on the
seniormost judge if he be not appointed
1o the office of Chief Justice. If one such
convention is established, it will be the
duty of those responsible for the appoint-
ment of a judge to chose a suitable person
far that high office, if nocessary, from among
the persons outside the court.” This is
what the Law Commission has said.

Where have we done & wrong thing,?
Much is said about a comimigted judiciary? I
would leaws it for some others to deal with. It
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is argued that persons appointed fo the
judiciary must not be committed men.
If so, are we not entitled 10 insist that
they should not be persons commiited to
monopoly houses, persons who are commit-
ted to the capitalist way of thinking, persons
who are committed against the democratic
principles, can we not take a position
against these persons?

(Interruptions).

SHRI G. VISWANATHAN : What
about the Government commifted to
giving licenses to monopolys.

SHRI C. M. STEPHEN : T expccted
a better interruption from you. In refusing
to appoint Hegde as the Chief Justice
what have we done? Is Shri Hegde non-
committed? Shii Hepde has gone and the
next day hecame ot with a press grate-
ment.  That

statement shows the
character of the person. He has
exposed himself. Mr. Hegde says that

the judiciary was the last bulwark of
democracy in India, because the oppo-
sition was not strong, the public opinion
was not emlightened because of the high
rate of ditcracy and press was free only to
praise the Government. What is the task
of this man? He say« that he will stop the
Government in the decisions that it s tak-
ing. He says that here is a second line of
action 1 the opposition. That is the type
of man we have got here. What has he
smd about the judiciary? He says : persons
who are already there are persons of low
character. The Supreme Court Judge,
the duy after he retires casts’reflections on
the Supreme Court. I request the law
Minister 1o take action, this man has com-
mitted contempi of court and proceedings
have got to be taken against him, This
Don Quinote is claming thas be is
defending democracy and is openly saymg:
I would be the second line of defence for
umm:mnaryfmmsinthcoumrymn
{where the opposition is failing. He had
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political authority will not and must not
falter or surrender its authority to make
appointment to the judiciary. With res-
pect to the functioning of the judiciary
there should be no interference and there
should be absolute independsnce..

SHRI SHYAMNANDAN MISHRA
(Begusarai) : I have absolutely no doubt
in my mind that the Suporsession of the
three judges is the most ominous develop-
ment and, if I may say so, the most catas-
trophic development since independence,
It is perhaps the beginning of the tunnel.
One does not know whether there is light
at theend of it. And it would depend upon,
the vigour and the strength of the people
of Indie, whether we will pass through
this critical period well. Again this repre-
sents the arrogance of a bewildered and
rapidly weakening Government. This
does not represent strength and the arro-
gance 15 not of the really powerful Govern-
ment.

Ths is now clear that the Prime Minister
of India is rapidly losing her grip over the
situation and sheis now out to destroy
the very fabric of Indian democracy.

It appears, Mr. Chawman, that after
having exploited all agencies of the Govern-
ment, the admunistration, the mass media
even the Election Commission, now the
dirty hands of the Executive are reaclung
out to the bastion of justice and rights
which were sought to be made almost im-
pregnable by the Constitution-makers and
which had indeed proved to be a pride of
this country. But, I must say that this is
certaunly all of o piece with what 15 happen-
ing disastrously in other spheres of our
national hfe. We find now people wonder-
g what more 18 in store for them. We
have got real economi: stagnation and
even economuc duslocation; we have got
polmical, turmoil and now there 15 going to
be judicial turmoil thus the politics of
anarchy now invades the pediciary. The rul-
1ng party wants to play the ruynous game in
this country. These arc the proclivities of
a party which wants to bring down demo-
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were women, But, may 1 add thet the
most liberated woman in this Cabinet
is Shri Kumaramangslam who {s the
minister without dorgus. ARl the rest happen
to bo ministers with borgua. Ho s a
person without & veil amd therefore, he ig
very transparent, I congratolate him,
It was indeed & stunned House which heard
Shri Mohan Kumaramangalam singing
the requieum of an independent judiciary
in this country. I was trying to read the
expressions on the face of the Prime Minis-
ter—I thuink it is not objectionable-—and
found that she was very much off colour
where Shri Mohan Kumaramangalam was
making his specch. Mrs. Gandhi was
feeling very much disturbed when Shri
Kumaramangalam was delivering his most
amangalam speech. My hon. friend Shri
Maurya quoted the remark of the Prime
Minister, when she spoke on the 24th
amendment of the Constitution.  But,
may [ say that what the Prime Minster
said then 13 now proving to be a subterfuge,
and this s how her intentions are coming
out very openly before the people. The
Prime Minister has been very busy explamn-
ing to the peaple that she 1s not & dictator
and her Government dees not want to
pursue a totalitarian policy. But, here is
a Minister who has given her a certificate
by saying in no uncertain terms that this
Government wants to be totalitarian and
the Prime Minter is the real dictator of the

countty,

Now, Mr. Chairman, why has this act
of Government created a furor in the
country—a consternation in the country?
Why is this act of the Government really
suspect? There are many evidences which
nobody 1n this country can ignoie and the
bongfides of this Government arc really
suspect in the matter; s intentions are
really colourable. 1 would even go to the
length of saying that this subject is bound
to create further suspicion as many
stories inside about it are gning to come out
into the open. 1 must charge the ruling
party with having created a situation
which many things are going to be flung
at one another. Only the other day m
Bombay Mr, Justice Shelat was greeted with
slogans and demonstrations by a wing of
the ruling party, although he has not opened
his mouth yet on this subject.

The hush-hush and the hole-and-corner
manner in which the whole thing bas been
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done cannot but be noticed by any person.
Jt was slmost a conspiratorial approach
that was brought to bear on this subject.
It has besn done in the most uncivilised
and boorish manner. The retiring Chiof
Justice Mr. Sikii suid, there was politics
involved in it. Could you accuse Mr.
Sikri of any parsnnal interest in this matter?
What was more, there was, he said, a link
betwaen the judgements delivered by them
in the fundamntal rights case and their
isupsrssssion, Mr, Sikri said, one could
have understond it very well had their claims
baan ignored after they had delivered judg-
‘mants in favour of the Government in the
‘fundamontal rights case, So, the intention
of the Government becomes patently sus-
pact bacausa it is linked with their judg-
mpat in this particular case. 1 was telling
you that 1t has been done in the most
uncivilised manner. It has been pointed
out by so many hon. members that the retir-
ing Chief Justice came to know of it only
from th: All-India Radio or from the news-
papsrs the next morning. May I point
out that Mr. Justice Mahajan has written
in his auto-biography, “Looking Back™
that he was informed of his appointment-
ag Chief Justice ncarly three months
before he took over from Dr. Kailas Nath
Katju. On> would like to knmow when
M- Justsce Ray was informed of his appoint-
ment and when his consent was obtained
in this matter. [ know all these inconve-
nieat questions would be easily slurred over
by the spokesmen of the Government.
But in this particular case it is clear that
all the past practices have been completely
thrown to the winds, The announcement
of tha naw Chixf Justicc was made probably
only a few hours before he was to take
office. This is not the way in which we
have be:a going about this matter in the
past.

We have got also the testimony of some
of the ex-Attorney Generals of India.
Thzy have said that this is the most scand-
alous thing that has happened. They have
alvo found a link with the kind of inde-
pondance which the superseded judges had
ghown and the supersession which had
overtaken them. Morcover, some of the
superseded judges have said certain things
which have not been controverted by any

has been shown that Mr. Justice Hegde
wanted to help the Prime Minister and yet
he could not save her fair name and reput-
ation to the extent she desired. That was
one of the reasons mentioned by some of
the hon. Members.

1 was saying that all these things would
gu to point out that the bona fides of the
Gove-nment in this mattes could be clearly
suspect.

Then 1 would like to mention one parti-
cular thing which relates to out paty. 1
represent a party which received adverse
verdict from two of the Judges who have
been superseded in this particular case,
namely, Mr. Justice Hegde and Mr. Justice
Grover who happened to be on the Bench
which delivered an adverse verdict against
us in the Election Symbol Case. The other
judge was Mr. Justice Khanna. But we
never said anything against the judges,
although we think even now that their judg-
ment in that particular case had been wrong.
But that is something different.

[ would also like to emphasize that in
this matter we do not concern oursclves
with the personalities or the personnel
change involved. 1 even go to the length
of saying that the suitability of Mr. Justice
A. N. Ray had not been in doubt earlier.
But now Shri Mohan Kumaramangalam
has caused doubt and suspicion, so far as
the suitability of Mr. Justice A. N. Ray
is concerned.

My hon. friend, Shri Hiren Mukerjee, for
whom [ have got the greatest respect, said
the other day that he had intimate refation-
ship with Mr. Justice A. N. Ray and on the
basis of his infinate knowledge about
him he was tying to emphasize that it was
a suitable appointment. But if you closely
go through his observations you will find
how contradictory he was.  Professor
Mukerjee said that Mr. Justice Ray was
conservative in  his outlook, he has
got a liberal approach and yet Professor
Mukerjec was hoping that there was going to
be a new chapter of socio-economic change
in this country. 1f the new Judge is of
conservative outlook and he has got a liveral
approach one fails to understand how
Professor Mukerjee could claim that there
are going to be revolutionary changes in
the socio-economic set-up of the country.
Indeed such a claim sounds very tail,
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The point I now want to ralse, and I
had raised right at the beginning other
day Is the constitutionality of the act of the
Government. May 1 say here that the hon,
Law Minister had clearly tried to misiead
the House, so far as this aspect of the matter
is concerned. You will remembeor that
T had sald that the power to appoint the
Chief Justice is derived from article 124(2)
of the Constitution. If you gv through the
observations made by the hon, Law Minis-
ter & few days ago, you will find that he tried
to tell the House that the power to appoint
the Chief Justice does not flow from article
124(2) of the Constitution. He was trying
to combine article 124 with articlz 126,
though the latter rc'ates to the appointment
of the Acting Cluef Justicee. May |
say that to my mund it is a wholly invalied
appointment, it is an unconstitutional
appointment, it is an uifra virersh appoint-
ment? Ahhough 1 do not consider my-
self to be a grea! constitutional expent,
all the same, 1 am a humble student of the
Constitution and, i1 my opmion, this 1s
an invalid appointment. Why do I say
30?7 Let me controvert the mmpression
that has been created by the Law Minster
on that occasion that the powers for appoint-
ment do not flow from article 124(2),
so far as the appointment of the Chefl
Justice of Indin » concerned, Here agmun
I would quote what Mr. Justice Mahajan
has said in his autobegraphy.  In his auto-
biography he has quoted the Presidental
Order which 1n effect says :

*], Rajendrn Prasad, the Presiden:
of India, appotnt you as Chiel Justice of
India under Arucle 1242).
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proceedings of the Conmtinmnt Assemibly
also. EHven the of Moc Comimitiee of
the Constituent Assembly which had
beont appointed on the Supreme Court
had sald that oconsaltation was necessary
mwithreurduthumofthe
Chief Justice of India. May I slso point
out what the hon, Prime Minister and
Home Minister told the Rajya Sabha
some time back when & question was put
by Shri A, P. Chatterjee? Shrimati Indira
Gandhi replied :

“In any case the appointments of jud-
ges in the High Court and Supreme
Court as well as of the Chief Justice are
made by the Presidont in accordance
with the relevant provisions of the Consti-
tution and after appropriate consulia-
tions.”

(Imterruptions).

You ride roughshod over the Const-
tunon What the Constitution says will
have 10 be interpreted correctly, and 1 have
quoted the words of the Prime Minister
which show that consultations are made
when the appointment of the Chiel Justice
is made, but in this case, ofl this moment,
Mr. Chmirman, we have not been told, in
spite of repeated enquiries, whether the
required consultations under Article 124(2)
had taken place. Let the hon, Law Mins-
ter tell the House the position in this
regard,

SHRI C M STEPHEN : Why should
that be revealed ?

SHRI SHYAMNANDAN MISHRA -
The fact of consultation should be revealed
1 would not kike to go into all that had been
said in the Constituent Assembly on this
subject and particularly what Dr. Ambedkar,
the architect of the Consutution, said, [
would refer to another sumple aspect of
matier which has been ignored by ihe
hon. Munster in this respect.

MR. CHAIRMAN : Plaase conclude
SHR1 SHYAMNANDAN MISHRA
Since the time of the House has been exten-
ded, the benefit of extension has 10 come to

me also.

MR. CHAIRMAN : | will never deny
you the beoefit. Otiginally the time allotted
to you was ¥ minutes. You have taken
22 minuies. Kindly conclude.
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SHRI SHYAMNANDAN MISHRA :
Now, so much has been made about the
report of the Law Commission, May [
say, if at all, the Government has acted in
direct opposition to the recommendations
of the Law Commission, the action of the
Government is completely at variance with
what the Law Commission had said ?

I would refer 10 one very simple matter.
The Law Commission has said that the
permanent incumbent should have a tenure
of at least 5-7 years. That is the definite
secommendation of the Law Commission:
What is going to be the tenure of Mr.
Justice A. N. Ray? It is going to be less
than 4 years. Even if you find Justice
CGirover was not suitable for the job, or
Justice Hegde wa- not suitable for the job,
avcording to the recommendation of the
L aw Commission, Ju.tice A. N. Ray also
did not fulfil the requirement regarding
tenure, The tenure of the new incumbent
whould have been <omwewhere between 5-7
sears. His tenure i going to be less than
4 years. So, you wie flouting that recom-
mendation of the I aw Commission,

Fmally, a word abuut socal plnlosophy
«nd the new enterial which haie been set
up by this Government. May T say that
the Government cannot be credited with
sty social phulosophy ”  What 1 then
sucial philovophy * Is it a social philose-
piy which Judges must obscrve thut we
tind in this country tsing prices, mounting
unemployment and decpuning  and widen-
g of poverty? 1Is that the kind of philo-
sophy to which Judges arc cypevte:l to sub-
sribe?  So, this s not a question of prog-
wess ¥y, reaction. this is not a quistion ot
progress s stutus guo-ism,  This 1< only
& gueston of personad whims and carrces
of the executine

Now, if you thunk that the voue of the
cwcutive must be dominant in the matter
«i appointment of Judges. then there can
be no real separation between the judiciary
and the execulive. Does this House or
does this country stand committed to the
idea of scparation of the judiviary from the
eccutive or not? If it stands committed
{o that idea, then we will bave to consider
whether the executive will have a dominant
‘oics in the appointment of Judges,

This also has to be kept in view that
ulthough, acvording to the Government's
8419 LS8/™S

declaration, the Law Commission’s recom-
mendation was adopted by the Government
in 1960, for 13 years that recommendation
of the Law Commission was pigeon-holed.
That would conclusively prove that the
convention hitherto followed was right in
the matter of appointment of Judges and
the Government did not do anything to
disturb this convention which had prevailed
for so many years.

MR. CHAIRMAN : The hon. Member
may try to conclude now,

SHRT SHYAMNANDAN MISHRA:
I was given to understand by the Minister
of Parliamentary Affairs that ons would
have at least hall an hour on such an impor-
1ant subject. Thereforc, we had agreed
to the extention of time upto 6 0'Clock.

MR, CHAIRMAN : [ do oot want to
get into confromation with you on that
point. I am gomg according to the sche-
dule given to mw. [ know that the tine has
been extended.  Bul you have aheady taken
three times the time duc tv you, [ hope,
you would be reasonable.

SHRI SHYAMNANDAN  MISHRA:
This convention had prevailed 2ftie the
accepiance of the Law Comnmuaann’y re-
vommendation for 13 vears and the Govern-
ment did not think it fit to do away with the
convention. It 1s not corvect 10 sav that
the Governmieat has accepted Ui (ecommen-
dation with a view to recasting the whole
set-up for socio-cconomic chuanges. We
bave had the regime of M Indea Gandin
for 7 yerrs. But cven during this 1egime,
this was wot done.

My subansston i that this conventen has
got the force and sanctity of the Coosti-
tution. This is not a mere conveution,
Exven the President of India has gt all the
powers according to the letter of the Consti-
wtution. M is only by convention that the
Prime Minister has got all the powers.
Otherwise, the letter of the Coustitution vests
all the powers in the President.

Finally, though T Jo not wan! to discuss
the conduct of the present President of
India, I would like to say that when he was
candidate for the Presidential election,
the present President of India said that he
wanted the convention of the Vice Presi-
dent of India being clevated as the President
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to be maintained. This was a claim made
by no less a person than the present Presi-
dent of India.

Therefore, such & convention is not marely
a thimg which could be thrown overboard
at any time. In fact, the Constitution is
as it has been modified and, as some have
gone to the extent of saying, even nullified
by conventions. Conventions are as sac-
rosanct and important as the Constitution
taelf,

14-47 hrs.
[Sews Sezurvan in the Chair}

SHRI DINESH CHANDRA GOSWAM!1
(Gauhiatd : Hon., Member, Shri Shyam
nandan Mishra, has questioned the cons-
tutionality of the decision by which Mr,
Justice A. N. Ray has been appointed Chief
Justice of India on the ground that the
appomtment is under article 124(2). May
1 point out to him that article 124(1) makes
a defimte dstinction between the Chief
Justice of India and the other yudges and that
artcle 124(2) deals with judges. That
too, the consultation, as is apparent from
articlke 124(2), 5 only discretionary because
word used 18 ‘may’. I heard Mr. Frank
Anthony saying that the Supreme Court
has interpreted ‘may’ as ‘shall’. But will
he look to the proviso under that? The
proviso says:

“Provided that m the case of appomt-
ment of a judge other than the Chel
Justice, the Chief Justice of India shall
always be consulted,”

1 thunk, 1 need not reaund him that when

MAY 4, 1973 Chief Fustive of Indic (Diny 224

g

striking down the MISA provisions and
right to property by holding that pro-
is not a fundamental right. Of
Ican understand that Mr. Vajpayee
tried to become a new socialist. Bui
me look to his philosophy a few years
when he said—in May, 1970 :

“Mr. Vajpayeo said parlisment was
not empowered to amend the fundamenta!
rights. Even if it did, the people would
not allow it, The right to property was
a natural right."

fresae

When Mr. Vajpayes’s view has besn over-
thrown by the people, he has no right to
cxpress his opinuon in this House.

Hon. Member, Mr. G. Viswanathan,
made a good speech. He saud that the
confidence 1n the judiciary had been shaken
by the decision of the Government. Mav
I pont out to hum that the confidence w1
the judictary was shaken not by the Govern-
ment but by the judiciary sclf, because
the highest courl, the Supreme Couri.
started playing politics since il gave the
judgement in the Golaknath case. This
18 not my view. Mr. Setalvad s a very
emunent junst. Let me guote Mr. Setal-
vad, what he has said about the Golal-
nath case.

“The majority decision clearly appears
to be a poliical docision, not baved on
the true micrpretation of the Constt
tution, but on the apprehsawion that
pathament, left froe to exeraise its powe ,
would, 1o due courses of time, do awas
with the citien’s fundamental rights
mcluding s freedom.™

When Mr, Setalvad asked the Chief Justi.*
why he departed from the long-standingy
rule of the Supreme Court that & very
important question of law which nas stoou
the test of time for miny years should not
be set aside by a slendsr majority or o
small majority of one judge, what was hi
reply? Here it 15 said:

“When I happesed to meot Che
Subba Rao and Justice Hidaya-
and
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" “The Chief Justice's anxwer was that
thoy tried their best to have a larger
majority but they could not succeed.”

When a particular judgment, instead of
respecting a long-standing dictum, a judg-
ment which has stood the test of time,
should not be over-ruled by a slender majo-

rity the reply was, ‘We wanted to have the
other Judges to our view but as we could
not, we have definitely over-ruled the
supreme Court’s decision’. Then they were
definitely playing politics. From that time
onwards, the confidence, at least of the
younger generation, in the Supreme Court
has beon greatly shaken. Look at the atti-
tude of the Judges in the prescnt case. When
the last case was heard we, from the very
beginning, found that Mr. Pallhiwala was
given a lobg rope to argue. He was given
all the time to argue hut the Government
Counsel, Mr. Nircn De and Mr. Seervai's
time was curtailud. There was a decision of
the Supreme Court which supported Mr.
Palkhiwala’s contention and, therefore,
it was incumbent on the Judges
to give all the time to the other Counsel
who were ftrying 1o over-tule that
decision. But that was not so.

Apart from it, what happcned? The
Judges, when they found that the Judges
were almost equally divided, the Chicf
Justice tried to hear the case without Mr.
Beg and when Mr. Beg was hospitalised,
some of the Judges of the Supreme Court—
I need not name them—went to the nursing
homo and pressurised the doctor to give a
certificate that Mr. Justice Beg was not
capable of standing the strain. T am making
these observations with & certain amount
of responsibility. If this is the attitude of
thess Judges, they do not have any moral
right to be in the Supreme Court much less
to bacomw the Chiel Justice. Apart from
that, when the entire thing was discussed in
the Chamber, when they wanted to hear the
without Mr. Beg and when the Government
had taken a strong position, what was the
attiteds of the Judges, These Judges who
speak cloquently of the right of the press,
on fear of contempt, they did not allow the
press to publish what was happeaing in the
Thamber. After all, on thoss oocasions and

judiciary was shaken in this country, it is
not because of the decision of the Govern-
ment but because the Supreme Court, for
a long time, was playing politics in order to
protect the rights of the vested intercsts.

After all, we went to the people aking
for a clear madate on a very specific 1ssue.
The issue was whether we the Parliament,
is supreme and sovereign ond has the right
to amend the Fundamental Ruights. This
was questioned by Mr. Vajpayee and others.
What was the verdict of the people? The
people gave an unquestionable verdict that
Parliament has the right to do so. But what
has been the latest judgment? The latest
judgment has been thut when these Judges
found that actually they would be swept
away by thc people, they have come up
with a judgment, “Yos, Parliament has a
right to amend, but not the basic structuse’.
Do you find the basic structuie anywher
defined in the Consutution? What is the
basic structurc of the Constitution? It »
to be determined by the Judges sitting on the
top pedestal or is it a political question to
be decrded by the people whom we repre-
sent? Is the basic structure unalterable
In a changing society, the basic concept of
the society is changing everyday. And ob-
viously, there cannot be any unchangeabls
basic thing in the Constitution itself. The
Constitution itself will change. Its structure
itself, its concept itself will change with the
change of time. What is the concept to-day
may not be the coneept tomorrow. Unfor-
tunately we have certain people herc in
this House as also outside who are not pre-
pared to see the realitics. There are forces
all the time who are not prepared for change,
They want to maintain the old regime on
one pretext or the other and if people do not
allow them to Jdo 5o, they want to maintain
it by the judgments of the Supreme Court.

As the two Judges have besn supersoded—
M. Justice Hegde and Mr. Justico Grover—
1 would not utter a word about Mc, Justice
Grover because he is still a sitting Judge.,
though it is very unfortunate that, while
he is a Judge, he found a public platform to
speak out his own views, at lcast he had
attended a public meeting where certain
views were expressed,

What is the attitude of Mr. Justics Hegdo?
ANl along the hearing of the case he was
meking oObservations’ more as a politician
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rather than as a judge, I want to quote oaly
a few of his words. He said :

“Government will be pushed to take
unwise action for political use, According
to Press reports they were pushed to adopt
Article 31C in the present form because
a particular party threatened to with-
hold support in the Rajya Sabha if it was
not done.”

I cannot imagine a judge while interpreting
the Constrtution and deciding the case and
giving his judgment, gives some judgment
based on his political thinking, These obser-
vations of Mr. Hegde smacks of politics.
When Mr. Niren De argued and said that
the people have given verdict to the ruling
parly to make necessary amendment of the
Constitution, do you know what Mr. Jus-
tice Hegde sa:d ? This is what he is reported
to have said :

“Mr. Justice Hegde, ciing Flection
Commission’s figures, observed that the
ruling party had polled only 434 pa
cent of the total votes."

Mr. Justice Hegde should know at least
this elementary knowledge that 1n & muits
party political system absolute majority 15
not esscntial, but a party which has got 1
majority has got the 1ight to take this stand
that they have becn gnven the mandate to
make the nccessary legislative changes
Therefore, T am unuble to undervtand why
he should go in for 43 -4 per cent or 51 pei
cent. These things show that he had been
deciding cases not really as a judge, but on
poliical philosophy of his own.

There were certain other observations
which 1 should say were unfortunate, Shri
Palkhwvala said :

““The new Article 31 (C), introduced by
the amendment, gave a licence to any
Legislature to run amok,”

Sir, when such types of statements were
made by him ther were no comments fiom
the judges, If the people’s confidence in the
judiciary is to be maintained then the judi-
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really help anybody at all. You can stort

In conclusion, I wish to say that | whole-
heartedly support this stand of the Govern-
ment. By this decision of the Government,
T am sure, & now sense of awareness, a New
sense of confidence, has come in the minds
of the people, in the toiling down-trodden
masses of our people, who are expecting
a lot, and also the people of the younger
generation, who look forward to the future
with hope and confidence

SHRI FRANK ANTHONY (Nomunated
Anglo-Indians) : Comrade Kumaraman-
galam—T hope he will feel flattered at the
utle I have piven him—made an inordinately
long apology. Strangely cnough, he was
unable to draw any comfort from countries
from where perhaps he draws his social
philesophy. He knew, Mr. Chairman, that
mn practice, those countries, which have the
same soctdl philosophy as he has got, are
Police States, with awvowedly Captive Coarts,
Tronically, like Satan quoting Scnipture, he
1cferred to some cruntries -which he used
10 refer 10 10 hiy comnacle Jargon —as impe-
nalistc  Ilc even eferred to the USA and
Brntam: and smd ‘see, what 15 happening
there '

15.00 Hrs.

But, as o one time lawyer, o whom |
had a farr amount of 1espect as a lawyn:
he knows thiy that whatever procedure-
obtain thosc countrics, are governed In
certain  constitutional procedures and
least by ocertain democratic conventiou
that have taken deep root. The crucial diff-
erence is this that his references to these
countrics that have struck decp democrati’
roots arc not only mis-leading, but irrele
vant for the simple reason that parlismentar’
democracy is very new to India, it is a pre
carious plant in India. The roots have pol
even reached the sub-soll, Pakistan and
India have no difference 5o far as their demo-
cratic tradition and democratic experience
are concerned and we know what has hep-
pened in Pakistan,
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As a student of judicial history, Mr.
Chairman, and I do not think anybody will
disagree with me, that for more than 900
years, the Courts in India were utterly venal
and utterly corrupt. It was only from the
beginning . of the Ninetesnth Century—
because that was the reflection of the
position in Britain, before thut even in Bri-
tain the judiciary was venal and corrupt—
that we in India, began to move towards
an upright and independent judiciary, One
of the most priccless assets with which
independent India was left, was a judiciary
which, in the higher reaches, commanded
the respect and confidence of all sections of
the people.

Shortly before and immediately after
Independenice, eminent jurists and consti-
tutional pundits were preoccupied as to how
1o preserve and how to strengthen the inde-
pendenc of the judiciary, 1 think, at least
my friend Mr. Gokhale will concede, that
the Sapru Conciliation Committee Report
was one of the most important documents
in the constitutional evolution of this coun-
try. I had the privilege of being one of the
members of the Sapru Conciliation Com-
mittee, We spent a good deal of time prece-
sely on this subject—the subject of how to
insplate the judiciary from any semblance of
political patronage, any semblance of poli-
tical taint. And our proposal was considered
by the Constitucnt Assembly and 1 believe
it commended itself largely to the Consti-
tuent Assembly, because I was also a member
of that body, May 1 say this as a member
of the Constituent Assembly, that we spent
more time on this one single uspect than on
any other aspect relating to the judiciary —
how to insulate the judiciary in the higher
echelons from the tant of political patro-
nage. We discussed it threadbare and we
«wvolved provisions which we believed would
koep out this taint of political patronage.
My friend Mr. Atal Bihari Vajpayec quoted
from Dr. Ambedkar's speech where Dr.
Ambedkar underlined that in evolving Arti-

«cle 124, dealing with the appointment of the
Supreme Court Judges, he had associated
peoplc who would be best qualified to
adjudge their peers. Aud all of ws in the
Constituent Asserobly  subscribed  unani-
mously to this thesis that an independent
Judiciary was perhaps the greatest bastion of
democracy, that it was the only bulwark
»of the rule of law; and the rule of law to
Proted whom and to protect what, the rule

of law to protect the citizen against a lawless
executive. And it js axiomatic that if the
judiciary i8 to protect the citizen from
lawless executive, ex fucie, the lawless exe-
cutive could not enter into the appointment
of the judiclary : there must be no taint, as 1
mentioned, of any semblance of any poli-
tical patronage in the appointment at the
higher reaches of the judiciary. We were so
preoccupied with this whole concept of
preserving or insulating the judiciary from
this political poliution that we went to the
extent of framing a Directive Principle.
That was with regard to the lower reaches
of the judiciary, mamely the magistracy,
because we felt that we had the long and
bitter experience of combining in the same
person judicial and executive functions, and
so we framed a Directive Principle which
enjoined that there must be separation of the
judiciary from the executive even in the
lower reaches. That was the extent to which
the Constituent Assembly was concerned.
With insulating the gudiciary from this
political taint and Political pollution.

I am sorry to have to say anything against
my hon, friend Shri H, R, Gokhale. We
had appeared against each other somatimes,
and I had a great regard for mm when
he was a practising member of the Bar, [
will not say what has happened to that re-
gard today. But Mr. Gokhale did less than
justice to himself when he tried to buttress
his arguments. He referred first to the ques-
tion of seniority, by extracting a sentencs
out of all context from the recommenda-
tion of the Law Commiswsion, something
which he suddenly thought of after 13
years of the making of that recomumendation.
The greatest indictment of Mr. Gokhale
has come from the membors of the Law
Commission themselves, namely M. C.
Setalvad, M. C, Chagla and Pulkhivala. In
a statement which they have signed, they
have said that Mr. Gokhale had wrenched
out of conteat that one sentence, and they
have used the word ‘disingenuous’. But 1
am bound to say that I do not suppose
anybody from the Prime Minister down-
wards, including most of the Members of
this House, have bzen bothered to look at
the Fourteenth Report of the Law Com-
roission. 1 am sore, Mr. Chairman, you
would have looked at it. What was the gra-
vamen of the recommendation of that parti-
cular commission presidod over by M. C.
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Setalvad? He has quoted it in his boak and
he bas underlined it. The gravamen was
this.

They drew attention to the dismal picture
of increasing pollution of the judiciary,
increaging political pollution of the judi-
ciary, I cannot quote the exact words, But
[ shall give you the gist, They said that in
the High Courts, wherever they went, they
got complaints of this increasing political
pollution, of people not fit to be High
Court judges being appointed for unworthy,
mainly political, reasons; and in order to
repel this increasing political pollution—
Mr, Gokhale has not referred to all this,
they made a specific recommendation, and
1 had pleaded that that recommendation be
adopted, but it does not suit the purpose of
an jncreasingly power-drunk exccutive.
And so, the Law Commission made a re-
commendation that article 217 be amended,

Article 217 prescribes the condominium
for the appointment of High Court judges,
that is, consultation by the President with
the Chief Justice of India and the Governor
and the Chief Justice of the High Court
concerned, They said that the word “Gover-
nor'” be deleted, because the Governor has
become a front for Chief Ministers to
appoint their own unworthy creatures to
the High Court.

Already, there is a precipitous escalation
in the quality of our High Court because of
this increasing political .pollution, because
of the extent to which Chief Ministers have
been putting m their creatures. T have been
fricndly with more than one Chief Justice
1 know how they had stood out for one or
two years against the Chiel Minister’s no-
minees and in utter disgust they had given
up, because usually they were asked for their
concurrence.

Fhe Law Commission also drew atten-
tion to this. In the letter by the then Chief
Justice S. R. Das, he drew attention to this
fact that because of this increasing political
pollution, canvassing for judgeships in the
High Coutts, to use his exact words, had
now become the order of the day.

Several years ago, I had argued a case
in the Rgajasthan High Court, 1 had then
addressed the Bar and they complained
about this pollution in the High Courts.
¥here was a function in the Supreme
Court. I wwas sitting near Chief Justice S.R.
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Judges. That was the extent of the political
poliution that has taken place and will
now completely overwhelmed ths Suprems
Court.

About this supersession, does  Mr. Gokhale
think that leading members of the Bar,
Setalvad, Chagla, Daphtary are all fools?
Does hs think that the whole Supreme
Court Bar, which passed that resolution
condeming this appointment, consists o«
fools? Doe: he not think that we know and
have some semblance of knowledge of the
relative qualities of these judges.

Why has everybody besn outraged?
Everybody has baen outraged becauss of
this poltical coup against the Supreme
Court, crude and unprincipled. That s why
we have been outraged. Lawyers of anY
standing in this country have been wterly

outraged.

I am sorry Mr Gokhale again shows
evidence of the utter weakness of his case
Isuppose he thunks there are very few peopl®
in this House who understand the Conati.
tution So he says openly that what 15 in-
volvedin article 126, My hon friend, Shyam-
nandan Mishra said ‘no’. Apart from the
headnole, read the plain language of the
article. Article 126 only applies to a  pro-
tom, acting, appoiniment, 1t has got nothing
to do with the appointment of every Judge
;0 the Supreme Court, which arl. 124
governs,

Now it has besn argued at great length
that hore consultation may be by the
President with such Judges ash: oy dee
necessary. This whols thing, this casubstry,
this palpable disingenuousncss in the way
the Government's case has been urgued,
Does not Mr. Gokhale kuow that aince
independence at loast, this has hardened
jnto an acceptance of art, 1247 Do he
not know that up olli this time, alweys th,
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oulgoing Chief Justice was comsulied?
Docs he not know that other judges were
alao consulted? Does he not know that we
had Jawaharlal Nehru? [ often fought
with Jawaharlal, but in the final analysis,
he was not only a gentlemen but he was
sengitive and was a democrat. Does he not
koow what happened in Patanjali Shastri’s
vase? He had a few months to go. Jawahar-
lal sent for him aud asked ‘What about
Mukerjee taking your place? But that was
the difference between the Supreme Court
then and now. Because you have utterly

and corrupted the Supreme
Court. Mukerjec said : *No’. The whole
Supreme Court, all the judges of the Sup-
reme Couri, threatened to resign. Nehru,
democrat as be was, said : ‘I will bow to
the feelings of the members of the Supreme
Court’.

Here we know that there was no attempt
1o consult the outgoing Chief Justice, I am
yuite certain that there was no attempt to
consult any Judges of the Supreme Court.
Deliberately, cynically, you threw article
124 into the wastepaper basket,

Deliberately, cynically, in a brazenly un-
principled way, you throw your own inter-
pretation of article 124 into the waste-paper
basket. 1t savourcd of communist styled
tactic—the hole-and-corner, conspiratorial,
unprincipled political coup that you have
perpetrated on the Supreme Court. Who
approves you are trying to justify this break
of that ope line of seniority—the Political
Affairs Committee of the Cabinet approved,
You place a political stamp on the fore-
head of Mr. Ray, With great respect, may
| ask the Law Minister : which member
of that Political Affairs Committos, inclu-
ding himself and Mr. Kumaramangalam,
was qualified to judge those Judges? Have
they ever sat with them? You argued before
them. So have I. 1 will not tell you, because
you may not like it, what my experience
has beenn before Mr, Justice Ray, before
whiom 1 have appeared on several occasions,
But who are you to arrogate presumptuous-
Iy to yourself the right to adjudge the mem-
bers of the Supreme Court? That is preci-
sely why art. 124 postulated that their peers
would be consulted; their poars would
know their ability. At least the membars of
the bar have some good idea of the relative
qualities of the Judges. What did you do?
Seo the reaction of Supreme Court Bar.

Look at the affront. Do you think it is easy
for me as a person who has been trained in
a certain tradition to speak against Judges
ar the Supreme Court? The whole Supreme
court bar has been outraged, utterly owt-
raged. What have you gone and done? 1
do not koow whether you intended it bt
you have achieved it. You have not oaly
brought the Supreme Court into the vortex
of every kind of controversy but you have
brougbt it squarely into utter disrepute, into
utter contempt...

SHRI K. D. MALAVIYA (Domaria-
ganf) : You have done this.

SHR1 FRANK ANTHONY : Shut up;
what do you understand about this? Just
another comrade, obviously you believe in
this ... (Interruptions) You have polluted,
and debased the fountain head of justice:
that is what you have done ... (fmrerrup-
tions) T am not a drummer boy like you,
my friend, although I am nominated .
(Interruptions),

SHR1 B. P. MAURYA (Hapur) : You
had been a drum boy; I will produce the
certificate.

SHRI FRANK ANTHONY : We in the
Constituent Assembly framed the Directive
Principles to separate judiciary fiom the
executive in the lower reaches. They have
utterly perverted the whole spirit of the
Constitution. Why? To keep the executive
independent of any political taint. What
have you gone and done? You have gone
and subjoined the Supreme Court to the
Bxecutive; you have made it avowedly an
appendage ol the Exocutive. That is what
you have done by putting the stamp of the
political affairs committez on the forehead
of Mr. Ray.

1 am going to be quite frank bocause we
in the Supreme Court Bar know this. One
of your major objectives was this, not
yours parhaps. Mr, Gokhale so much as
your senior colleague who has master-mind-
ed this to remove the road blocks to pack the
Supreme Court, We know, Mr, Gokhals, to
what extent comrade Mohan Kumaraman-
galam has been trying to propel his proteges
into different courts.

SHRI G. VISWANATHAN : He wanted
to become Chiefl Justice,

AN HON, MEMBER : That would have
hoen & great injustice.



235 Appointment of

SHRI FRANK ANTHONY : He may
yet becomo the Chisf Justice; you never
know. But T do pot want to mention names,
Just one name was bruited around, Mr,
Kumaramangalam said that I was not
mukh;themhwhmlwldhimthatur
Hegde bad been his bere-nofre; Mr. Hogde
was his bere-noire. He was terrified of Mr.
Hogde. We were on opposite sides in the
Kerala University Act case. He lost. Mr.
Kumaramangalam was appearing for the
communists. But he did say he was terrified
because, —you may not agree with Mr,
Hogde's policies, T do not want to say much,
I have not agreed with Mr, Hegde in many
cases; T have appeared before him, but—of
his ability there was no doubt. He has been
one of the most outstanding Judges that
has ever adorned the Supreme Court and
you were utterly terrified of Mr. Hegde.
You knew : If Mr. Hegde become Chief
Justice, and you would have another Mshr
Chand Mahajan; he would not allow you
move one inch in the direction of lawless-
ness. He would have kept the whole Suprome
Court intact, He would have prevented you
from pocking the Supreme Court with your
proteges, and all your abject yes-men,

Now the road 15 open. I only wanted to
imention one thing. You wanted for a long
time to do something which those indepen-
dent Judges would never allow, neither
Mr. Shelat, nor Mr. Hegde, nor Mr. Grover
Mr. Krishna Iyer—I do not know, I know
of him, I have read his views; they are
utterly subversive of the Fundamental
Rights. You have kept him waiting in the
w.ngi of the Law Commission. Now, [
have no doubt that in the next four or five
months, he will find a placc. But look at the
disservice you have done to Mr. Ray. You
have branded him as a Government ser-
vant; you have branded him with a brand
of cain, that he allowed himself to be ..

SHRI C. M. STEPHEN : You did this
by kicking up a row; you have brought the
Supreme Court into disgrace and contempt
by kicking up a row over a normal appoint.

ment; you are guilty of that ... (fmterrup-
tions).
SHRI FRANK ANTHONY : You have

branded him with a brand of cain and he
» allowed himself to be made use of to murder
his brother judges. That is the tragedy.
See what Mr. Mukherjoe did; sos What
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others did. If Mr. Ray had any self-respect,
I say that he would not have accepted this.
Sec what he has gone and done, he has
precipitated in the Suprems Court this evil
of one Judge cutting the other Judge's throat,
Now that you have introduced the political
taint in the Supreme Court, what Mr, 8. R.
Das said has happened with regard to High
Courts : one judge cutting tha other judge's
throat. One judge waiting on this or that
Minister. Now, before the next Chisf Justice
is appointed all your Supreme Court Judges
will be lining up in the Secretariat, one
canvassing against the other, one trying to
outdo the other in handing down judge-
ments in favour of the Government.

T can understand the fact that certan
sections of the Communists have welcomed
this appointment. T do not know whether
you know that some of the little coteric
which looks to Mr. Kumaramangalam foi
judicial preferment i the Supreme Court
are hoping that now that the road block 1
cleared, some of them may come to the
Supreme Court. God help us! Not even God
may be able to help us. Some of them may
be propelled into the Delhi High Court.
Even there God won't be able to help us
But comrade Kumaramangalam dyed-in-
the-wool communist he 15, has let the com-
munist cat out of the Government bag.
What has he gone and done? He has puwt
himself forward as the keoper of the social
philnsophy of the Government.

What is the social philosophy of Comrade
Kumaramangalam? Parliamentary demo-
cracy, fundamental rights and independent
judiciary—these are bourgeois concepts and
these are marked down for destruction by
his people. This is the social philosophy of
Com. Kumaramangalam, I was reading the
other day and somebody said that he is
much coming into prominence, be-
his own people put him into promi-
nence. This little coterie in the Supremu

Court, thﬂ:v that Shri Kumaramanga-

lam is the de ﬁmo Deputy Prime Minister

Tndia. The Prime Minister eats out
his hands in legnl matters, Mohan
Kumaramangalam is a likeable chap; he
15 expensively educated and 1should have
umaginod that he is very hkeable and very
sociabls.

SHRI PILOO MODY : More sbphist:-
cated than the reet!

gfgd
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SHR1 FRANK ANTHONY : What
hag the written in this pamphlet ? The Com-
munists cannot take power frontally; let
us do it by infiltration, That is what Shri
Kumaramangalam has done. He has in-
filtrated; he and his fellow comrades are
controlling the levers of economic power.
Hp will now control all appointments in the
Supreme Court,

SHRI PILOO MODY : And elsewhere,

SHRI 8. M, BANERJEE (Kanpur) : He
is talking like Hitler.

SHRI FRANK ANTHONY : My friend
who does not know anything about demo-
cracy knows less about the law.

SHRI S. M. BANERJEE : We are tight-
ing the election and gotting elected whereas
he is 2 nominated Member.

SHRI FRANK ANTHONY - These
people who are committed to the murder of
domocracy are now mouthing slogans of
democracy. What does democracy consist
of? The first postulate of democracy is the
rule of law and the first postulate of the rule
of law is an independent judiciary? Against
whom is an independent judiciary here—to
protect the citizens and the minorities and
against the lawlessness of the Government.
I, at one time, used to do practically only
the criminal side. To-day I do much more
coastitutional work because, everyday, the
largest volume of cases in the High Courts
is by the aggrioved citizens. Against whom?
Against the lawless Government, against
ity nepotism, corruption and vindictiveness.
Who protects them against these—only an
independent judiciary, The other day, T was
appoaring before one of the judges. He said
it in jest probably he meant it also. After
this, do you expect any kind of protection
against the Government? Who is going to
peotect the citizens? Indeed, who is going
to protect the minorities? For thirty years I
have fought almost alone for them in the
Supreme Court. Judgments afier judgments
in the cases that [ have argued have handed
down a series of decisions vindicating our
fundamental rights, especially, under Article
30, Kumaramangalam, in an interval in the
Supreme Court, told me one thing. One of
the things he told me, probably, when we
came out from there during lunch time, was
this. ‘Mr. Prank Anthony, if at any time 1
have the power, 1 shall see that Article 30 1
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taken away.' Now he does not have to amend
the Constitution. By interpretation, he would
see that Article 30 can be denuded of all
content. May I now end on this note?
Mr. Chairman, this is just another political
gimmick. How have your judges stood in
the way of your lightening the miseries of
the people of this country?

As [ said in my speech on the President’s
Address, what are the three gallopers—onc
is galloping inflation— what have the poor
judges got to do with the galloping infla-
tion; what have they to do with the gallo-
ping unemployment; what have they to do
with galloping corruption? The only thing
that stood in the way of corruption was
the Court. You have now added galloping
lawlessness of the Executive.

SHRI PILOO MODY : Galloning com-
munism,

SHRI N. K. P. SALVE (Betul) : Sir, as
one belonging to the accountancy profession,
I am very close to the legal profession to
which Mr. Frank Anthony has the privilege
to belong and I do not want for a moment to
run away from the fact that some of the
members of the accountancy profession as
well as legal profession have been quitc a
bit agitated and are at the moment nursing
a serious grievance over the supersession
order. That is a reahty from which I do not
want to run away. Training and tradition
has deeply anguished me because of the
manner in which this controversy has been
carried on afler the appointment of Mr. Ray
as the Chief Justice of the Supreme Court.
If we are really interested in maintaining the
high dignity and high esteem of the Supreme
Court, the minimum we could have done js
not to paint a picture as though these three
superseded judges were the be-all and
end-all of virtue and the others are super-
cut-throats and unprincipled unscrupulous
stooges of the Governmend. T wish pettiness,
acrimony, bitterness and personal rancour
had not been brought into the comtroversy
in the way in which it has been done. If it
has been brought, [ must submit that my
party is not at all guilty of the same.

One of the superseded judges, a learncd
man and a great jurist that he really was,
made certain extremely spiteful and ran-
courous personal remarks against the Prime
Minister, These remarks, I submit with
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concerned, do not bencfit the dignity of a
Supreme Court Judga, even if he has tumed
overnight info a politician. It is a disgrace
to both the judicuary and politics.

S:lklmoo MODY : What did he
say

SHRI N. K. P. SALVE : I have read the
roport of what he has sald, Whatever he
stated about the Prime Minister in relation
to various matters is according to me not
W.SupmmCqudmldonot
know what Mr. Mody's notion is about &
Supreme Court Judge and whather he has
ever appeared before a judge to know the
dignity of the Courts. These expressions,
wuldwhavehaenusdbyanﬂwwho
wants to maintain the dignity of the Supreme
Court. Bven if he has turned a politician
overnight, he must realise that even in poli-
tics there is some dignity.

I want to make absolutely clear that not
forlmn!dowe.hmonlhisddnof
the house want a judiciary which should
c\"crbewhnrvicnt to the executive. Such a
thyu. more than the opposition we know,
will shake the very foundation of the parlia-
mentary institution and will very seriously
umperil democrecy . We want a fair, just,
1ndependent and incorruptible judiciary,
which is not merely an absolute necessity,
4 absolute postulate, but an indispensable
condition, for purposes of stabilising demo-
cracy. Tbe whole question is. whethar in
the supersession order we have done
aaything to shake that foundation of
democracy? I further wish to make clear to
thoss who have been condemning the
supersession order, that we on this sile ol
the House do not want a judwiary which
will work at the dictates of the exscutive,
If this supsrsession order is merely a plan
or device to put up a few stooges who will
always abide by the orders given by the
executive and two their line, we will fight,
to the bitter end. But the present judges
are not sioogos, There is sowne reason, sonme
principle and rationale behind the super-
session order which I want these gentlemen
to kindly understand. So far as we are con-
cerned, democracy I3 not merely a cult,
which gives a governmoent of the peoples’
choicc, but we love it as the way of our life
as an aificle of our laith, as the very feund-
ation of our value and we shall cherlsh
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it. Let thete be no mistake about this
fundamental truth of the matter.

With this I want to come to the real issue
involved in this controversy. Ruls of senio-
rity and constitutional provisions heve been
referred to. I do mot want to go into the
polemics connected with either seniority
rule or the constitutionality of the matter.
Shri Stephen has dealt with it. Shri Frank
Anthony, in 8 very ostensibly erudite speech,
said that the supersession order was a
nullity, We only agreoe to disagree with him
on this fssue. T do not want to go into the
legality of the rule of seniority, or whether
the order was constitutional and whothe:
this particular supersession order is valid or
not, because I want the rationale of the deci-
sion of the Government to be understood
on the merits of the matter from our
viewpoint. Unless it is understood properly,
the criticiss which has been levelled reck-
lessly, I submit, 15 wtterly untenable and
uncalled for. And I assure the entire oppo-
sition that this bitter personal crnlzcm of
the Prime Minister, or Shri Mohan Kumara-
mmhmmshﬁﬁokhah,nwmmgdu
tomthmofmmt:&muﬂ}
ciary nor is it going to serve the ca
parliamentary domociacy. Let us be serious
m our business.

Coming to Shri Atal Bihari Vajpayee,
with rapt attention I heard his extremely
fivent Hindi specch, in the mnlmﬁlhent
language that ho uses. We may d:ﬁ_er- with
hum on his political philosophy or his ideas,
but we all admire his command over the
language. But T want to point out to him
that where the verbinge becomes stronger
than the argument, both become weak. The
verbiage should not be stronger than the
argument, Shri Atal Bihan Vajpayee sand
that Shri Mohan Kumaramangalam sccused
the three superseded Judges, of being pmhl
and their honesty was impugned. T subwmit
that Shri Mohan Kumaramangslam has
never said anything of this sort, he could
not have said anything of this sort because,
50 far as the intcgrity, honeaty, learning and
wisdom of these three judges are concerned
we do not consider for a moment that they
are wanting in anything. They are great
men, able mcn; and let us be wery dleal
about it.

But, Judgos have their owa prediiections.
prefercaces aud Likdogs. Have we not known
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of two types of judges, namely, acquitting
type and convieting type, even though they
are not dishonest or bereft of integrity?
Then there are judges of the widow-type and
judges of reversioner-type. There are judges
who held that the widow under the old
Hindu law was merely a trustec and the
whole property should belong to the rever-
sioner and they always attempted a judg-
.ment in favour of the reversioner. Then
thete were other judges who were more
humane who thought that the widow should
be given the fullest protection. That does
not mean that one judge loved the widow
more than the reversioner or vice versa.
They preferred our principle to other. It is
one's own predilection. In income4tax cases
also we hear of judges who are pre-assessee
and pro-department. That does not mean
that either of them is dishonest.

So, the basic point is that all these three
judges are honest men of integrity. Not with
standing that, they have been supsrseded
for very valid reasons Lo which T shall come
presently. Let it be understood that we do
not impugn them, we do not assail them,
we do not cast adverse aspersions on their
integrity, honesty and learning. However,
notwithstanding ‘their senlority, they have
been superseded for reasons which we think
are valid. The basic issoe is that the vast
masses in the country have enjoined on us
the supreme responsibility of drastically
revolutionising the entire socio-economic
set up and putting an end to the order of
exploilation leading to the most disgraceful
disparities. How do we achieve this without
udhering to o certain  socio-economic
philosophy or certain socio-political phi-
logophy? We have, therefore, adhered to a
certain socio-political philosophy. Any
opposition of such socio-politival philosophy
ut the polls, at the public meatings, at the
State Legislatures, at the Parliament levol,
ut the Rajya Sabha level is not only neces-
sary but we welcome the same and we can
meet it, but if such philosophy is opposed
by the judges in the Supreme Court, for
rcusons which may be valid or may not be
valid, then however honest, however emi-
neot, however senior the judges may be, a
gprawe situation arises, and a solution has
to be found to this grawe situation. The
problem has to be solved, The question is,
however able we may be—to fight the poli-
ticsl opposition to our political philosophy
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at the polls, at public meetings, at the public
forum, at the State Legislatures, at the Lok
Sabha, at the Rajya Sabha, how is it possible
for us to fight out a political battle in the
Supreme Court? It is well nigh impossible
to fight at the Supreme Court level so far as
we are concerned. T submit that it is an
uneven fight. Our country has enjoined on
us certain respoasibility to carry out certain
programmes. That can be dome if certain
measures are taken. If we meet this oppo-
sition in the Supreme Court, how can we
fulfil the mandatc which has been given to
us by our electorate and how do we, as the
representatives of the people, help the
people achieve their hopes, aspirauons and
ambitions for which we have been sent by
them with great hope« pinned on us? We
cannot allow the Supreme Court to be made
a ground for fighting a political battle and,
thercfore, this supzrsession. This has o be
undm'stood.

Mr. Frank Anthony referred to political
pollution. He was not here when I pointed
out the basic difficulties we werc facing.
The difficulty faced by the Party was in the
implementation of the mandate of the
people. We are out to implement a certain
socio-economic philosophy and various
measures are to be taken, How is the party
going to fulfil the promises if the Supreme
Court Judges are going to ignore all this,
not because they are dishonest, but because
of their predilection because of a certain
philosophy to which they subscribe and
which is opposed to our philosophy. That is
the difficulty which has arisen and, therc-
fore, this superscssion order has been made
and this step has been taken by us purely to
enable the nation by a democratic process
to give to itsell the socio-economic order it
has becn dreaming of. We have done this
not to discredit the learncd judges, I repeat,
not to humiliate the distinguished jurists,
not 10 make the Supreme Court a stooge of
the Government, but merely bacause we
honestly disagreed with the political phi-
losophy of the three judges which is wholly
opposed to our political philosophy and we
do not want our political philosophy to be
defeated by the judges mn the Supreme Court,
for we cannot fight a political battle with
them there,

{ submit in the end that our action
bona fide. Atalji said history will judge
we have been dishonest. I challeage this

Bux
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the democratic foundation, .

I am further willing to submit that more
‘Western democracies have taken such steps.
They have had to'supersede Judges and those
democracies have emerged far stronger
than what they werc, Such a step has not,
in any way, adversely affected the demo-
-cratic foundation. You may disagree. But
for God sake, while swearing by the dignity
‘of the Supreme Court, don't use undignified
and invective language against either the
Chief Justice or other Judges, And for
God's sake, do'nt use personal invectives
either against Mr. Mohan Kumaramangalam
or the Prime Minister. ..

(Interruptions)

SHRI N. K. P. SALVE : T hecard your
speech with rapt attention, I do not say
that you made any personal remark. That is
not my allegation. My only allegation
was that you attributed to Mr. Mohan
Kumaramangalam certain words, dishonesty
and lack of integrity. ..

SHRI ATAL BIHARI VAJPAYEE : 1
did not say that,

SHRI N. K. P. SALVE : Then, there is
no dispute. 1 apologise to you. If you
accept that so far as integrity and honesty,
wisgdom and learning of the three Judges
are concerned, we have absolutely no dis-
pute between us, then there is no point of
dispute,

As I said, we accept this challenge.
History alone will judge whether the action
of supersession which we have taken is
going to really strengthen the very founda-
tion of our democracy or not.

SHRI 8. A. SHAMIM (Srinagar) : Mr.
Chairman, Sir, I rise to congratulate Mr.
Mohan Kumaramangalam on his theatrical
performance in this House on the 2ad of
May, Unlike the Law Minister, he was very
frank, honest and forthright.

He is a distinguished criminal lawyer,
1-am told, and has many acquittals of mur-
dorers to his credit. The Government,
realising the gravity of the offence it had
committed, had engaged a very eminent
iawyer, But | am not sure whether Mr.
Mohan Kummwphmﬂn.umnr

' m\r 'y m:
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‘becanse ‘be forgot that he was not arguing

 before & reactionary and. boutgeois court

but was arguing befare the people of India,
and the people of India do fiot undetstand
the refined Bnglish and involved legal argu-
ments.. The people of India will judge him
by what he was said and what he has meant.

His delivery was indeed very good, But
what he delivered was rather disappointing.
The accused has confessed. Let us not waste
time in arguing. Let us pronounce the
mtlﬂdlhlﬂwhlIM'llm
going to do.

T do not challenge or dispute the Govern-
ment’s right to appoint the Chief Justice,
to disappoint other Justices and porpetrate
injustics on the people of this country.
After all, the people of thz country get the
Government they deserve. With a massive
mandate, they have brought this Govern-
ment and they have to suffer until they
throw it out. | do not dispute that under
article 124 and article 126, the President
and the Government have the authority
appoint Judges. My only contention is that
this right was subservient to a limitation
which came into being as a convention.
Adherence to this convention was not il
concession given to the people of India by
their benevolent Government. This was u
rule of propricty, a rule of procedure, to
avoid suspicion, to avoid criticism or doubt
regarding the bona fides of the Government.
By destroying this convention, the Govern-
ment has not destroyed the convention
alone but an institution,

Why was this convention necessary? In
the words of Mr. H.M, Sxrvai :

“Convention is based on the view thii,
on the whole, the interests of the judi-
cia] administration are better servcl
by eliminating the discretionary powcrs
in the appointing authorities than !~
a soarch for the best man,”

It is said that, 15 years ago, the Law
Commission suggested that seniority alone
should not be the criterion for appointment
of the Chief Justics of India. 1 agre.
But fs it not a fact that this very law Commi-
ssion had suggested that this convetnion,
if it is t0 be broken, should be made public
long bofore it is broken? But bow i il

- mvhbﬁuthmhﬁmdma'd
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Justice of Jndia took place with the sudden-
ness of palestinian Commandoparation and
with the suspense of a Hitchcock thrilier?
How is it that the whole drama was cnacted
in the darkness in the sams manner in which
the new Congress was born?

[ am not mourning the death of a cenven-
tion. I em worried about the crisis of
coofidence it has created. Today in the
name of social change, revolutionary
outlook and political philosophy, three
inconvenient judges have been got rid of.
! am foresecing a situwation in the near
future when the entire supreme Court will
be packed with forward-looking. pro-
gressive judges. What will happen at that
particulur point of time? At that tume
what objective norm wil be  applied 7
I gave some thought 1o 1. AL that time,
1t will be only personal pieference ot pre-
judice, porsonal likes and dishikes of the
person appointing.  Tlow s the citerion
of ‘progressivism® to be applied 10 such
4 situation?

I also envisage another siuation,  What
happens if a judge who 1y committed to
sacial phifosophy and has a progressine
ontlook 15 thorughly ignorant of the legd
knowledge. docs not hase any wed what law
w and how 1t should be mtetpreted ? In
such a situation, s it thar (he progressive
aud forward-leoking judge well be appointed
Jand the law-knowing juler, the man who
iy campetent to wmerpret the law, will be
superseded? In this age of sunersesion.
anything 15 posble

SHRI PILOO MODI:Mrs. Indua Gundha
i also gomg to be supersedied.

SHRIS.A SHAMIM : Hy me and not
by you.

{ have nothing to say agamst M. Jusine
AN. Ray. And [ dv not particulaily luke
Mr. Hegde., more so0 after 1 have beard his
spoech yesterday. He is a disgusting speuker.
But 1 am entitled to know as to what more
the objective tosts appliad and expenments
performed on Mr. Justice A. N. Ray to
find out that he was the best of the judges.

The only information that I have got
abowt Mr. Justice AN. Rey is through
my learned friend, Mr. Hiren Mukherjec.
In future when 1 Want to ksow abowt
the qualifications of the prospective Chiel’
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Justice, I do not know whom I should
approach because I am told that my learned
friend Mr. Hiren Mukherjee, is not going
to contest the next parliamentary elections
when the appointment of new Chief Justice
is due.

Therefore, what T am interested in is in
knowing for certain as to what are the quali-
fications which go into making a Chicf
Justice. In short, what 1 am submitting
is that the appointment of the Chief Justicc
of India should be institutionalised and not
personalised.

1 agree with the man of Stecl, Mr. Mohan
Kumaramangalam that judges are not
infallible, they are ordinary humanbeings,
they commit mistakes very often. And <o
does Mr. Mohan Kumdramangalam. Is
that not true of Prime Minnter and other
Mimsters and, paiticularly. of the Ministe
of Stedl and Mines! How do you over-
come this dificulty, by appointing men
who ate not fallible or prone to muking
earrors? [ am afrzid, such Robots are nut
being manufsctured on a commercial scale
a4y vet, and we shall have to put up with the
wdmary hunman beings fo. the time bong
I, Mr Cheet Juane Ray super-human
cnougn Aot to comn it mistuhes which, his
wortlin pradecsssers bave committed? 1)
that 1 so, 1t 1 good news, but ton good (o
be tiue, The Judges alve face dilommas
m decidimg an issue i one way or the uthe:
amd 1t should not Fe held apainst them,
tven Mr. Mohan Kumaramangalam the
other day confessed shat he was tacing a
legal dilemmt as o how he should deal
with Mr. Mukleryae obaut whom  ths
House had taken ¢ unanmimous decision.
When the Stoel Munuster confessed facing
adilcmma it was not held against him. Then
why <hould it be held cpainst the Judpes
of they are giving dwenting ¢r  minerity
udgements ?

In pussing, may | mahe anothe: submis-
sion? This abiluy and suitabilvy clawse
in the appointment of Judges should be
applied in other political and administrative
spheres alko. For instance, why should
Mrs. Gandhi be the Prime Minister of this
oountry when abler and more suitable per.
sons like Mr. Mohan Kumaramangalam
and Mr. AN. Ray are avaiable? Then,
the Members of the Union Public Service
Commission should be t6id clearly to select
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only those people who have a progressive
outlook and who are forward-looking,
Even if they have merit, they should not
be considered, Only (hose who are for-
ward-looking, should be selected. Why
stop at the Supreme Cowt, why not take
this social philosophy into the lowest
1ungs of the adminisirative set up? Let
us recruit officers direct from the AICC
and abolish this bourgeois Public Servic
Commission. We must not allow the back-
ward-looking people to come in the way
of forward-looking Congressmen.

In his historical speech with geographical
overtones, Mr. Kumaramangalam, the de-
fence Counsel of the accused, was very
sarcastic to some of the Supreme Court
Judges. If 1 have understood him, he
told us that they are a bunch of reactiona-
ries. T cannot question it because he knows
the learned Judges moie than 1 know.
But may I ask : who selected and appointed
this bunch of old reactionaries to this highest
court of the land? Believe me, Sir, neither
myself nor my father had the opportunity
to do so. It was Mis. Gandhi and her
ittustrious father who made the appoint-
ments to the Supieme Court. 1 seec a
calculated move by Mrs. Gandhi in deni-
graung and ridiculing her own father,
When sheridicules and denigrates the Judges,
in fact, she is denigrating her own illustrious
father. What an ungrateful daughter?!

Mr. Kumaramangalam m his 55 minutes’
spesch—I wish I had half this time to expose
him—quoted many American jurists and
precedents to justify the unjustifiable. He
referred to the British and Canadian judicial
systems and tried to draw support and sus-
tenance from these countries. It 15 strange
togic from a8 committed comrade! How
is it that be quoted all the decadent, rea-
ctionary and imperialist countries and not
the ‘most progressive of all the countries,
the Soviet Russia. This must be an omis.
sion. Since when have we decided to look
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ment of the Chief Justice. You can take
care of them.

Why follow tho judicial cxample of
America alone? Why can't you follow other
precedents ? President Nixon has very recen-
tly accepted the responsibility of bugging the
telaphones of democratic party office.
Will Mrs. Gandhi aceept the responsibility
of bugging my telephons No. 384281,
Coungressmen, belonging to Mrs. Gandhi's
Congress, unite; you hove nothing to lose
but your credibility.

16hrs.

Sir, before concluding 1 weuld refer to
the social philosophy theory of Mr. Kumara-
mangalam. 1 cntirely agree with him and
his few party men who say that social change
should be brought abowt swiftly and speedily.
1 do not agree with my friend M). Pilco
Mody who wants o slow orderly change,
The people ar¢ imoatient and they are not
going to wait till Mr. Mody and his 7 friends
replace Mrs, Gandhi. Let us make laws
which are invested with that social philoso-
phy. Let us make laws and amend the
Constitution in 4 way which will brmg
about the desired change. The Supreme
Court has given us the right to amend
the Constitution as we demanded. 1 have
already voted twice in the 24th and 25th
amendments and 1 do not mind voting
for another. Let us bring an amendment
that from now onwards the Congress
President will hold the office of Chiel
Justice of Indma simultancously. I will
vote for this amendment also.

Finally, T would ask a few quecstions.
They arc : Was the appointment of the
Chicf Justice agreed upon by the Nehru
Forum Members of the party as well?
Has it been accepted by Maheraju Karan
Singh and other Maharajas of the congress
party? Sir, 1 am tempted to quote one
Urdu verse.

& e gra g€ oY, www W,
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ranks of the faithfuls. At the time of his
retirement from the High Court, he said :

g feead watar feTamu 6 7 am,
ag @t & 1% w@mT 6T ey fF T a
AT TN AFHAT 5 THIfae a8 94 AT
aY g3 dramr B e &F 7 A |
AT & a5 ST ey Oila o s 4]
AT a8 a7 AT e ailyy Ja5 Lo g
Jds L) 4 lie 5 cigel § cilb

[JT & &5 T e sl Jya On

16°52 hrs.

[Surr K.N. Tewari in the Chair.]

And lastly, Sir, he was the judge who said
that the police in this country is the most
organised gang of decoits and bandits.
And it is he who said yesterday that the
appointment of judges and the Chief Justice
of the Supreme Court, should be left to
these bandits and decoits.

2 #Y7 AAE W ML A 3H Hifqat

% faar |
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SHRI VASANT SETHE (AKOLA):

From this discussion which has been going
on for the last two days there are certain basic
points which emerge apart from the heat
and outbrust or disappointment or whatever
you may like to call it. I just thought
whether this furore would have taken
place if Mr. Justice Shelat who was to retire
in July was allowed to take ever as Chief
Justice. Therefore, if Mr. Shelat had been
the Chief Justica, as the senior-most judge,
and then if in the meantime, Government
were to accept, to have a change from the
convention, and declared as a policy that
hereafter, they decide to accept the recom-
mendation made by the Law Commission;
and decide to enroll a person as Chief
Justice even on other grounds from outside,
would this furore have been there? What
I have seen here is this. There are two
sections in those who are critical of it.
One, who feel indignant about the modelity
and about the timing as they say, like Mr.
Dapthary, ex. Attonrey General. There-
fore, the question is this, I am not going
into the constitutional aspect. This has
been dealt with by other speakers, al-

though my friend Mr.
tried to distinguish it and
124, by convention has come
as meaning preference by senic

SHRI FRANK ' ANTHONY :
consu]tanon e 3

S!-IRIVASANTSAT}IB Your only 7
was about consultation. Even if seniority
ru!e:stobemaso—M' ve
no objecuon. hitre

Court. Cons
appointment of Chie
The consultation wi
Chief Jusnce ai:'

mandatory r' T
Judges. But, there
requirement in ih

are something to be
Government. That was
which he was trying to make
therefore, try to refresh his m :
recall what these Articles are.

19 refers to right to freedom. It
all citizens shall have the right to fi
of speech and expression; to assemble s
ably and without arms; to form assocm.tlom s
or unions; to move freely throughout the
territory of India; to reside and settle in
" any part of the territory of India; to
hold and dispose of property.
most sacroscant for Shri Piloo
Then, it says : :

“(g) to practise any profession, ©
carry on any occupation, trade or busi
What is this right to acqmre,
dispose of property? When
on a pedestal so high, what wo
right more sacrosanct? Even
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untimited . propérty, uWWW'

tation. of the people, even if property i
disposed of in the most clandestine manner

at the cost of the pouplo.nthismhtm-

sacrosanct? _

SHRI PILOO MODY : Unlss
the -hon. - Member is  trying
to make  political propaganda,

which he is entitled to do and to which

1 have no objection, T would say, if he is .

trying to argue the legal point, that none
of what he has said has ¢ver been mentioned
by me either in this speech of mine or in
any other speech. The obsession with
property seems to be a matter which is
in his head; it is not with me.

SHRI VASANT SATHE : He said that
the right was inherent. 1 would like to
ask him what he means when he says
that it is inherent......

Mr. CHAIRMAN : The hon. Mcmbcf
should trv to conclude.

SHRI VASANT SATHL: 2
1 was told that we were
to got 12 minutes cach. [ have not
spoken even for 8 minutes, because [ have
heen looking at the clock alf the time.
If you want me to stop, 1 shall do so. But
this is really unfair,.,...

THE MINISTER OF PARLIAMEN-
TARY AFFAIRS (SHR1 K. RAGHU-
RAMAIAH) : 1 have requested the Chair
to give each Member 12 minutes.

SHRI VASANT SATHE : I have
spoken only five minutes. ., ...

Mr. CHAIRMAN : He has taken &
minttes already.

SHRI VASANT SATHE :1 am tryiop
to make a very serious point.

SHRI PILOO MODY
with cheap political jibes.
SHRI VASANT SATHE : I am sub-
mitting that there is nothing inherent in
the right to property. The right 10 property
is in a society. When you live in society
with human beings, organised by law,
within a definite territory, you acquire
thoss rights. You do not acquire those
rights in a vacuum, devoid of society or
right to

: Very serious

MAY 4. 1973
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ctive - Principles, - for: ium i lﬂiﬂe
38. Article 37 provides ;

“The ‘provisions - -omhmd in t}xis
Part shall not be wroruubh Ivy any
m...,.,." '

That is the only crime which thh=mir!a has
commitied, and, therefors, the people do
not get protection. And it further says :

“....but the principles therein laid down
are ncvertholess fundamental in the
governance of the country and it shall
be the duty of the State to apply these
principles in mgking laws.”,

SHRI PILOO MODY : That is executive .

action,

SHRI VASANT SATHE : When the Statc

tries 10 make laws, what does i make
those laws for? In article 38 we find that :

“The State shall strive to promote the
welfare of the people by securing &nd
protecting as cffectively as it may
# social order in which justice, sociai.
economic and political, shall inform
all the institutions of the nationaf
life.”

And with what objective? We find
article 39 that
“The State choll, in particular, direct
its policy towards securing-—

(1) that the citizens, men apd women
equally, have the right to an adequaie
means of livelihood;"

Is this more fundamental or is the righ
to acquire property al the cost of the rest
of society more fundamental? The article
further says :

(b) that the ownership and comtral of
the material resources of the .com-
munity are so distributed as best to
subserve the common good.™.

So, what is more fundamental?

When the State tries to do something and
to make laws to achieve thls objective,
what happens? What has besn happening
actually? Sinoe when has this crisis come
about? §t has come about since the ver-
dict on the Golaknath case.

SHRI PILOO MODY t Beforo that
cverybody biad food In his stomach.
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SHRI VASANT SATHE: Till then, Govern-
menat ware not trying to depart or break-
away from the convention. But since the
Golaknath case verdict, the settled law was
unsetiled by a majority of one vote against
six fudges.

Therefore, consider this point. Consis-
tently thereafter, after the Golak Nath
devision, for all these yoars every progres-
sive metsure taken by Government has been
neutralised and negatived by the Judges
of the Bupreme Court. What was their
attitude? What was their approach to
even the provisions of the Constitution,
to the principles of the Constitution, to
which they had taken an oath of allegiance?

Thetefore, I would like 10 submit that

as far as this trend is concerned, al] that
is aimed at 1s that these two wheels of the
chariot, the judiciary and the executive, must
along with the legislature move together in
the same direction. If ono wheel moves
in reversc, the chariot cannot move. If
you are to do anything really for the people
of this country, the judiciary must be in
tune with and in harmony with the Parlia-
"ment. That is the objective. All that has
been tried to be done under the power of
the President in a most constitutional manne:
is to keep aside these who are not in har-
mony with the directve principles, objectives
and policy of the Constitution which have
to be implemented if at all you want to
puil the people of this country out of the
mire of poverty with the help of laws
made by us.
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“He asked the audience to resolve to
overthrow the Government.”
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“Shri Atal Blhari Vajpayee, the Jan
Sangh leader, urged Chiel Justice
AN. Ray to resign on his own, or
elso ‘we will be forced to make him
quit®,”
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SHRI P.G. MAVALANKAR (Ahmedabad);

Sir, after having heard the Minister of Steel
sad Mines day before yesterday, we, the
mombers of this Houss have begun (o wonder

3y parpose would be served by
our remaining in this Howe, and, secing
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that the way he wants this country to go 1s
the way towards totalitarianism, whether
even the Lok Sabha would be 2 completely
comumitted body with one suitable \oice
in conformity with the voice of the Govern-
ment. All the same the happy situation
is, that there are still opposing points of
view being expressed on the floor of the
House and outside and therefore, while
fortunately time is still on our side, we
should 10 it that demociatic institu-
tions and values arc protected, may, en-
hanced. Now, 1 freely concede that while
discussing this vital matter, we cannot take
extrenw positions, for the truth of the matter
hes svmewhere in between. On which
side of the extreme this particular truth lies
1s of course, the real question. And,
this 15 a guestion whach is both debarable
and undoubtedly controversial.

It s not without singnificance that the
Governmeat’s defence two days ago was
constructed by the Minister of Stee! and,
Mines, and not by my fricnd Mr, Gokhale
who 1 would thinkh as Minister of Law
and Justice should have intervened in the
debate on the first day itself. It is interes-
ting and even suggestive that the first defence
should have come to us from Mr. Mohan
Kumaramangalam, The whole House
hnows what his social philosophy is and 10
which kind of social philosophy he is com-
mitte throughout his life. He now wants
to extend that philosophy to other major
organs of the Government like the judiciary.
The tragedy of the situation is that the
minister in his steel frame-work mentality
has tricd 10 undermine the independence
of the judiciary. His speech undoubiedly
was a brilhant performance. He so very
cauly converted all the Congress MPs to
his own pasticular 1igd philosophy. But,
I ask the Congress members; Do they
honestly one and all subscribe to the Lind of
communistic and rigid phulosophy to which
he was referring? If they do oot, then
why should they not coroe forward in the
open and say that they do not agres with
the kind of social philosophy to which the
Minister was referring?

As 1 said a little while ago, the Minister
ofswdmdﬂimdldundoub\nﬂymb
a briliant performance. We all
his ecudition, bis debating skill and hhd.

E
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advocate of his calibre would do. He
spotlighted the facts which suited him,
and he highlighted the questions which fitted
his plea, without, of course, bothering
whether what he was illustrating and quoting
was the complets picture and whether all
this was in the full context of the relevant
issues and questions involved.

He quoted the precedents a nee-
ments of events and persons USA,
UK, Australia and Canada, But he dare
not quote from any country whose social
philosophy he has been so steadfastly hol-
ding to and preaching everywhere. Even
there he quoted them only partially because
he wanted to quote only that which will
suit his plea. So, he did not quote or tell
the House that in those countries, USA,
UK, Australia and Canada there is demo-
cracy and people continually resort to the
various democratic processes that obtain
in thosc countries. He never mentioned
that these countries have a responsible and
responsive cxectuive, something which is
totally absent in India today. He never
mentioned that in those four countries,
in these four democracies, there is a strong
opposition. He never mentioned that those
countrics have a robustly independent judi-
ciary, He never mentioned that those
countries have a free press with an unending
freo flow of news and views. He never
mentioned that those countries have inde-
pendent radio and television network which
are free to criticise the government. He
never mentioned that those four demo-
cracies have vigorous uRiversities where
habits of critical thinking are developed.
He also never mentioned that those countr-
fes bave an informed, intelligent and en-
lightened public opinion. Qver and above
all this, the constitutions of these four
countries have various buik-in safeguards
and safety valves and they have adopted
the system of checks and balances. Be-
cause of all these things, even if they make
a visibly or an apparently political appoint-
ment, that political appointment cannot
be anything but independent because once
a jodge is instalied in his place, he has to
function as an independent judge, since he
koows that all these factors and agencies
to which 1 have made a reference will

revolt against him if he gave justice in favour,

of the Government,
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Now, 1 ask the Minister of Mines : Are
then factors available in this country?
theym.tw:rthnuhkmhduid
Wﬂtmpwhdmw,
have said “all right” becauss
Mmmboundwmt
sons 80 appointed from acting in
way. But, in the absence
these factors in India we should not allow

i

let there be no mistake about it—

a frontal attack by the executive on
fm processes of the judiciary, The
Government's action is sudden and swift
both in style and substance. It is nothing
elee but the result of secret scheming by the
small caucus who have scant respect for
democracy and democratic institutions.
It is a caiculated and clover move to under-
mine the independence of the judiciary.
The cavaliar and dramatic fashion in which
the Government have acted so suddenly
has caused concern and consternation
not only in this House but throughout the
country.

The issucs involved are fundamental and
basic. They are issues of far-reaching signi-
ficance. Therefore, I feel that Government's
action is without wisdom and without pro-
priety. 1t will certainly undermine the
whole edifice of parliamentary democracy
and it will bring a democratic c:ms:i.lution
into great disrepute.

As many hon. Members, pa“tlculnrly
on this side of the House, have said, we
are not discussing individual personalities.
We have nothing against the person of a
Judge as such. I for onc want to adopt
an impersonal approach to the whole pro-
blem. We are discussing policy questions
because democratic values are at issue,

The principle of seniority is not sacrosanct
or sacred. But why this sudden realisation
of the good in the Law Commission's re-
commendation after 15 long years?

1 ask the Minister of Law and Justico—
1 hope, he will reply to it—why was the
the Parliament and, more
particularly, the highest judiciary itself
not taken into confidence before taking
such & stop of supersession? And, Sir,
towpenedeuotone but thruhm

ﬁﬁ E“"*Ei’?"f
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their self-respecting nature and  selfless
attitude, The whole nation salutes to
them for that,

Much has been said about Judges and
social changes. It is known all over the
world, whether they are democracies or
any other type of Governments, that Judges
are conservative by nature, It is their fun-
ction to conserve law and order. They
are bound to be consarvative. But when
you make a judicial appointment ,what
about Judges' own philosophy? How can
you divorce it totally from his thinking,
acting and deciding? It is true, of course,
that Judges must not hamper progress in
the country. The people’s wishes, Parlia-
ment’s resolutions and enactments, must
be respected. But let us not forget that
peoples and Parliaments are not perfect
and mnot infallible and they are liable to
doing unjust and undemocratic things.

So, the Judges being fiercely independent
and devoid of any party and factional
politics, decide on merits of the case, on
the basis of the lettar and the spirit of the
Constitution, It is only in this sense that
Judges can be “committed”, that is, Judges
who are “committed” 10 the principles of
Constitution, to the letter and spirit of the
Coastitution. But when the Government
says that they want Judges of a different
type, “committed” Judges as the slogan
goes, they want “committed”™ Judges mean-
ing conformist Judges who conform to
Government's point of view. They want
“yes—men™ who will be “yes-men™ to
whatever Governmment want to suggest
and act. Therefore, I say, this is a concept
and style and activity which is wholly out
of tune with democratic theory and practice.

The fathers of our Couostitution laboured
hard to build up an independent judiciary,
In the last 25 years, this bastion of freedom
aod the fundamental rights of the people
romained, more or less in  tact
and beyond reproach. But now that glo-
rious edifice and all the accompanying
vital conventions and traditions have been
allowed to crumble down and collapse.
The people’s faith and confidence in the
independence of judiciary has been shattered
% the Government action—I underline
the words ‘faith’ and ‘confidence’. The
people’s confidence has been shattered and
they have been disturbed. Therefore, 1
feol, this damage has been beyond repair.
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You, Mr. Chairman, will sec that the
reaction in the whole couniry is spotnaneous,
sharp, swilt and sure, whether it be in Delhi
or Bombay or Ahmedabad or elsewhere.
This is some consolation that our people
outside are awake 10 the democratic ideals
and values. This political sabotaging by
the ruling party has shaken the judicial
institution and our Constitution to their
foundations. The Government have in-
jected and introduced politics into judiciary.

Why did the Government do this at the
time they did? The timing of the Govern-
ment action is important. It is so0 soon
after the recent historic judgment on Funda-
mental Rights wherein three superseded
Judges gave opinions against the Govern-
ment. That has aggravated the people’s
suspicion. Jn matters, judicial and funda-
mental, not only must you be clear clean
and fair, but you must also continuously
appear to be so without really shattering
the people's faith and connfidence. That
really sustains the people’s confidence
about the independecc and impartiality
of Judges and justice.

Moreover, this is a case wheie there
has been inflicted a penalty on free opinions
of the jndividuals, Democracy should value
free opinion, A free opinion is always
a different opinion. It can often be an
awkward and inconvenient opinion. There-
fore, 1 am infinitely sorry and disturbed
that this Government should have done all
this extra-ordinary and extra-constitutional
Manoeuvring. The pity of it is that they
are using democratic framework and letter
to destroy democratic freedoms and spirit
of Constitution, This is the great tragedy.
This reminds us of what Hitler did in Ger-
many during the early thirties of this century.
1 hope .we do not want these things to happen
in this countrv,

SHRI B. R. SHUKLA (Bahraich) :
Much eloguence has been mis-directed, mis-
spent, and has produced only more heat
and little light. The real questions are,
firstly, whether the appointment of the
Chief Justice of India and the consequsnt
supersession of the three judges of the Sup-
reme Court is Constitutional and valid,
and, secondly, if it is Constitutional and
valid, whether it is an act of gross impro-
priety on the part of the Government which
is responsible for such appointmont
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and, thirdly, whether, even in spite of the
so-called improper act of supersession,

to which we should address ourselves.

Mr. Shyamnandan Mishra and Mr.
Frank Anthony have said that it is not in
accordance with the Constitutional pro-
visions. Mr. Shyamnandan Mishra says
that he is not a great Constitutionalist,
But so far as Mr. Frank Anthony is con-
cerned, he is a senior advocate of Supreme
Cotwt and we wanted that his statement on
this point should be accurate in law. Arti-
cle 124 read with article 126 nowherc lays
down any procedure of consultation for the
appointment of Chief Justice of India.
When this matter was brought before the
Constituent Assembly, Mr, Ananthasayanam
Ayyangar saud:

“The important amendments that
have been made relate to the necessity
for the President consulting the judges
of the High Courts in the States, Con-
sultation with the Chief Justice is neces-
sary for making appoiniments of puisne
judges of the Supreme Court. So far
as Chief Justice himsell is concerned,
there is no higher judicial authority who
may be consulted ...."

SHR] SHYAMNANDAN MISHRA :
1s Mr. Ayyangar an authority? My
humility should not be equated with igno-
rance.

SHR1B, R, SHUKLA : 1 do not say that
he is an authority. Since you respect his
opinion, 1 quoted him,

There is another judicial decision of the
Supreme Courl reported in 1966, All India
Reporter, Supreme Court, page 1987,
in which 1t has been laid down that the
President, when he is constitutionally obliged
to consult anybody, must consult only
that pe 881 and nobody else. If he is
requiredh o consult *A’, and if he consults
“‘A’ and also 'B’ and ‘C’, then thc whole
decision s vitiated. Now the position is,
when under the Constitution there is no
obligation to consult anybody, then as the
Constitutional Head of the Union of lodia
he has to act on the advioce tendered by the
Cabinet and that Cabinet is beaded by the
Prime Minister, The Prime  Minister
advised him to appoint Mr. Justics A, N.
Ray as the Chief Justice of India,
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the ground of political
question is, what is the political improp-

M. Justice A. N. Ray was a suitable person
because he was duly appointed as the pulsne

say that the moment Mr, Justice A. N. Ray
has been appointed or elevated from the
position of a puisne judge to the position
of Chiel Justice of India, he would sell his
conscience, he would become a docile
man and he would simply act as an instru-
ment and tool in the hands of the present
Government ?

SHRI ATAL BIHARI VAJPAYEE :
This is what Mr. Kumaramangalam wants.

SHRI B, R, SHUKLA : It means that
all these Judges, headed by Mr. Justice
A. N. Ray, have been good and hounour-
able Judges, men of integrity and no re-
flection has been sought to bs cast on thier
integrity except by an oblique reference
by Mr. Vajpayes when he said that Justice
Ray was responsible for deciding a  casein
favour of Mundhra. If all these Judges
continue in future to decide cascs coming
before the Supreme Court, then, do you
mean to say that all those cases in which
Justice Ray would be sitting as the Chief
Justice or he would be constituting a Bench,
those decisions would be influenced by the
Government? Such a short-sighted view
of the calibre and character of our Judges
is wholly unwarranted and you should
not attack their integrity in this unwarran-
ted fashion. Therefore, my submission is
that our democracy is not in danger because
of this appointment then comes the question
of convention. What is the convention?
Now, the mere fact that certain Senior
Judges of the Supreme Court were appointed
also as Chief Justices in the past was merely
a coincidence. They were good, honest
and able Judges and they were sanior also
and, therefore, the senlority was not yot a
condition prescedent for their appointment.
It was just a coincidence and if senionty
is accepted as a rigid criterioa for appoint-
ment of the Chief Justice, it maans that the
President and the Government have ab-
solutely no say and no discretion in the
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matter and that would be introducing a
pew clause, a new provision in the Consti-
tution which is not there for the time
bei

Third thing—about committed Judiciary,
Now, much has beea said about committed
judiciary, Mr. Kumaramangalam has,
in his specch, nowhere said that committed
judiciary means conformance adccording to
the pattern of the communistic regime as
prevalent in Russia, So, the word ‘com-
mitted' means that we are not a ‘Sthita
Pragnya' or ‘Paramahamsa® within  the
meaning of Gita. Everybody is committed.
Mr. Vajpayee is committed to one concept
or the other. Here, we are committed to
a different concept of social philosophy.
Mr. Frank Anthony is committed to a
different concept of philosophy. He said
—Mr, Vajpayee was not here then—that
an impartial judiciary was the creation of
the Britishers, and that this is for the first
time we are meddling with it. I want to
remind him of the history of Lord Bacon
in England, who was removed for acts of
corroption and  nepotism. Therefore,
corrupt Judges have been found everywhere
in the world.

Now, what will happen if an eminent
advocate of the Supreme Court like Mr.
Frank Anthony is clevated to the Bench
of the Supreme Court. ..

SHRI B. P. MAURYA : No, No .

SHR1 B, R. SHUKLA : ....and Mr.
Mohan Kumaramangalam is aiso elevated
to the Bench of the Supreme Court. I
am sure that as they have different sets of
values and philosophies, they will create
a deadlock.

So, commitment means commitment to
the social and directive principles of the
Constitution and anybody who, by his legal
quibbling and constitutional hair-splitting,
wants to retard the progress of the country
and proves a hurdle in the implementation
of the aspirations and urges of the people,
he would have to be removed and only in
this context, we have to understand the
word ‘committed judiciary®.

M. Piloo Mody only is only trying to
reap the harvest of discontent. He is col
locting in his small basket rotton and rejec-
tod eggs. But let me assure him that not
only thousands and lakhs  of

people but crores of people are behind the
Prime Minister and her party. They want
that directive principles should be imple-
mented. A few hundred lawyers under
the misguided leadership are only creating
a fuss and a furore If there had been any
doubts in the mind of the aninformed people
regarding the supersession of Mr. Hegde
and his colleagues. those doubts stand
dispelled by the statement of Mr. Hegde
which he gave in his Press Conference.
In his statement he has proved that the
moment he has put off his judicial robe
he has put on the rcadymade garm:nt of
a politician provided by reactionary parties
like the Swatantra and others.

SHR1 KARTIK ORAON (Lohardaga):
Much water has flowed down the stream
and all types of arguments and counter-
arguments have been put forth regarding
the supersession of the judges. It is not the
sole case of supersession in this country,
there arc numerous cases of supersession
which have gone on; but they have all
gone unheard, unwept and unsung. No-
body has bothered about them. Not even
the Opposition has brought forward any
such case of supersession.” But why is
there so much of mud-slinging and so much
of subrerattling about the supersession of
the judges? Whether it is supersession of
a clerk or of a judge, it is after all super-
session; it is just the same; the pain is the
same. 1 don't personally sec much sense
in discussing this in Parliament. Of course,
Parliament is to protect every individual,
rich or poor, high or low, That is thers.

The opposition brought out the plea
that the Chief Justice should be appointed
on the basis of semority. If at all this is
to be done, then the seniormost judge should
automatically become the Chief Justice.
But this is not so. We have the provision
under Article 124 of the Constitution where-
by the President has got to appoint the
Chief Justice. The fact that the President
has been authorised to make the appoint-
ment clearly shows that he has got the
discretion in the matter. According to this
Article, in the matter of appointment of
Chief Justice, the President is not obliged
to make consultations with the Supreme
Court or the State Government or .
Executive. Therefore, 1 have failed
understand why this reasoning is bro
forward. My point is only this, I

sfs§



267 Appointment of

[SARI KARTTK ORAON]
not want to go into the legality or illegality
of those things. What is supreme—whether
the will of the people or the Supreme Court?

SHRI DINEN BHATTACHARYYA:
Shrimati Indira Gandhi,

SHRI KARTIK ORAON : Yes, cvery-
body wanted to be Indira Gandhi but
everyone has miserably failed to capture
the imagination of the people or the will
of the people except Shrimati Indira Gandhi.
It is the will of the people which has demons-
trated their faith in her. They have res-

under the dynamic leadarship of
mati Indira Gandhi. They have done
it by the massive mandate they have given
for our party in the 1971 elections. Will of
the people guides the destiny of the nation.
Will of the people is the law of the land.
Whoever tries to ignore that will of the
people will himself be destroyed. That
has been done. Therefore, let us not argue
about this, The will of the people has to
guide the destiny of this country. When
the majority of the people want that things
have to be dgne in a particulr way, then
this will have to be done that way, and there
is no question about it. Therefore, I think
that ware just beating about the bush and
wasting the valuable time of Parliament by
talking about this question of supersession
of jodges, this, that and the other. But
we are not talking about the poor people
of our country who are dying of starvation.
Why are we not talking about them? Let
us be realisticc. Today, nobody is going
to ask the Opposition parties for anything.
The people of this country are not going to
ask this party and this Governmeat whether
Karl Marx was right or not, but they are
going to ask them to provide them with
food, shelter and clothing, medical faci-
lities and educational facilities and so on,
Therefore, there is a tremendous burden
cast on the Government. So, in all deci-
sions of any kind, they have to be careful
1o see to what extent it is in fulfilment of
the wishes and aspirations of the people
of this country, and if they take any decision
in the light of this, there is nothing wrong
about it.

Dr. R. M. Jackson has defined an expe-
rienced judge in his book. The Machinery of
Justice in Fngland (1953) as follows: He
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Justices of Peace, and he has argued
valuable book as foillows: fn bis
“‘An experiance judge® means one
who is well used to trying defendants,
and who generally speaking, makes an
excellent job of that side of his daty.
But when we come to the passing of the
sentence, our ‘experienced judge' is
experienced merely in following a cus-
tomary measure, and his experience
does not extend 1o knowing what
happens to those the sentences. Should
we describe a man as being an ‘experienced
physician® if he ordered doses of medi-
cine and never enquired what result they
had on the patient?
This Government and this parly has a
tremendous responsibility to meet the
requirements of the people of this country
and, therefore, they must have this point
in their mind all the time.

1 have been going through the records
of all the Chief Justices of our country, and
have found that in most of fhe cases, just
before retiring, they have passed some sort
of judgment or the other which is contrary
to the will of the people or the aspirations
of the people. Take for instance, the case
in regard to the supremacy of Parliameat,
the privy purses case, the case of nationa-
lisation, the case regarding compensation
for property and so on. In all these, all
the retiring judges have gone aganst the
will of the people. Only one judge, namely
Mr. A. N, Ray has been acting aimost in
consonance, though not always, because
he has his own judgments also, with the will
of the people. We have to take note of
this, and therefore, let us not make any
fuss about these things.

Suppose somebody commuts the offeace
of reckless driving or reckless writing and
talking or somebody gives a reckless judg-
ment....

MR. CHAIRMAN : Now, the hon.
Member should try to conclude.

SHRI KARTIK ORAON : Shri Hegde,
Shri Grover and Shri Shelat have boen say-
ing that there has been damage o the in-
dependence of the judiciary and the cause
of democracy. But 1 would submit that they
are not the custodians of the independence
of judiciary and the cause of democracy, If
that were so, if there had been that farcs
of correction, then there would have boen

was the secretary to the Royal Commission many more judges who would have



and resigned. But nobody
elso has resigned. What have, these people
been superseded, been saying?
said that he would like to be
judged by the Bar not by the Government.
He says that the wrong done to the three
Judges was of small significance compared
o the damage done to the independence
of the judiciary, to the cause of democracy.
1f that was so, the other Judges would also

-

Then he said that because he passed
an adverse judgment against the Prime
Minister, he has been victimised. This
only shows that he has been having a gulity
conscience all the time. He knew that what
he was doing was wrong and did not believe
that what he was doing was correct.

These are the facts, So I feel there is no
case for this discussion, there is no need
to discuss the supersession of the Judges.
Let us discuss supersession in general.
That will be a wonderful thing for the
country, otherwise not.

With these words, I think the action taken
by Government, by the President, is per-
fectly in order and ought to be applauded
by the people of this country.

SHRT SHANKERRAO SAVANT (Kol-
aba) : The supersession of the three Judges
has touched off a storm in the privileged
world, in the world of the propertied classes
and the intelligentsia,

SHRI G. VISWANATHAN : What
about you? You do not have property?

SHRI SHANKERRAQ SAVANT :The
members of the Bombay and Delhi Bar
had collected yesterday. All they did was
to shower some abuses al the Congress
and Shrimati Indira Gandhi. Of course,
they have been doing this for a pretty long
time and, therefore, it need not surprise
us.

What surprised me in parficular was that
Shri Madhu Limaye, the socialist leader
should join in the chorus, because when
the Golak Nath case was decided, it was
Shri Nath Pai who was the first to tell
Parliament that it was laying down a very
poraiclous principle.

SHRI P. VENKATASUBBATAH (Nand-
yal) : He brought forward a non-official
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SHR1I SHANKERRAO SAVANT :
Yes. He said it would take away the so-
vereignty of Parliament; therefore, we must
undo what has been done by the judgment.
Strangely enough, another leader of the
Socialist Party, Shri Madhu Limaye, Is,
now hand in glove with these reactionaries
who, according to Shri Nath Pai, put indi-
vidual liberty above social welfare.

Shri Limaye has stated that it is not the
fact of supcrsession which is more material,
but the procedure of it. T cannot under-
stand the distinction because once it is
decided that the supersession was lawful,
in accord with constitutional propriety and
was needed for further advancing demo-
cracy, it is immaterial what procedure was
followed. But it seems the Socialist Party
has given up its socialism and is only after
the hate-Congress campaign.

Both Shii Anthony and Shri Viswanathan
have pooh-poohed the present policy of
taking into consideration the social philo-
sophy of judges. They have said that
there will now be a clamour for the loaves of
office. They are shouting from house-
tops about the independence of the judiciary.
When this was there, did we get any type of
whimsical judgments or judgments reflect-
g the individual independent thinking of
of the judges from the munsif's court to
the Supreme Court? If not, why should
the need for conformity to social philoso-
phy cause chaos or clamour for loaves of
office? So it is no good saying that simply
because at the top there are certain princi-

- ples laid down, that there will be conformity

to certain socialist philosophy, they will
now be clamouring for loaves of office.

They are talking of a fight to the finish.
That is nothing new, At the time of the
Bank nationalisation casc and at the time
of the abolition of the privy purses, they
1alked of the same thing.

AN HON, MEMBER : Who talked?

SHRI SHANKERRAO SAVANT : Al
these people. They cannot put up a
better performance new with the help Mr,
Hegde who s less intellipent and more
conceited. We are prepared (0 accept
their challenge. After the huliabaloo
about fundamental rights and directive
principles, T just want to tell them one thing.
There are three arms of the State, the legis-
lature, the judiciary and the executive,
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Is it not necessary that all the three shonld
run in unison? The main question is:
What would be the result if they pulled in
different directions? If in order to make
them pull 1n the same direction some prin-
ciples are laid down, there is nothing wrong
and the Government is perfactly right in
saying that the judiciary should conform
to certam principles. The confrontation
with the judiciary has not started only from
Golaknath case. Gokalnath only high-
lighted the conflict which was started much
earlier. Immediately after the passing of
of the Constitution, this very Supreme
Court Jud down that incitement to murder
was permissible because 1t was covered by
the fundamental night regarding freedom
of expression. They quibled with words
of the Constitutton to come to this strange
conclussion. Thereforc we had to pass the
first amendment to the Constitution. After
the first amendment was passed, the Supreme
Court held that this amendment was proper.
There after at the time of Golaknath case,
they reversed their own verdict and held
that the first and the fourth amendments
were all uitra vires, But, when they saw
that undoing all legislation during the pre-
vious dicade would introduce chaos and
would lavite anarchy they introduced a
totally ncw principle and laid down that
whatever might have been done in the past
was legal, but in future the Government
should not take recourse to the powers
under these amendments. When the judges
are giving such whimsical judgments should
the eaciutive and the legislature sit silent?
As a matter of fact we gave them 8 or 10
Years to behave properly. When we found
that mn every important case the Supreme
Court was going against us, we took the
proper course namely to see that they
conformed to the soctal philosophy of the
comstitution and that the exccutive, legis-
lature and the judiciary all pulled 1 one
direction. Therefore my contention 15
that there is nothing wiong in what has been
done. Something has becn said about
articles 124 and 126 of the Constitution.
The marginal note 10 Articles 126 1s wrong.
We are 10 go to the article itself and not
by the marginal note. That is an accepted
canon of interpretation of statutes, Arti-
cle 126 speaks of the appointment of Cnief
Justice and not of the appointment of acting
Chief Justice or of permanent Chief Jus-
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tice. If article 126 is taken out of ths
Constitution thore will be o provision for
the appointment of Chief Justioa. This
will be absurd.  Therefore, my coatention
is that this appointment is only under arti-
cle 126 and there is no provision in it for
any consultation with the outgoing Chief
Justice. There is thus abwolutely no legal
impropriety or violition of any of the arti-
cles of the Constitution or any other law.
Therefore, whatever has been done
properly and as such should be accepted,

17.09 hrs

(MR. SPEAKLIR in the Chau)

MR. SPEAKER : You have all exceeded
the time that was allotted. What shall we
do now?

SHRI K. RAGHURAMATAH : The
hon. Minister may begin hus reply at 6 p.m.
today.

MR, SPEAKER * Then there cannot be
any other business today.

SHRI K RAGHU RAMAIAH : Private
Members’ Business has been postponed;
only the introduction of the Bills will be
there.

MR. SPEAKER : Was it with the per-
mission of the Chairman? Otherwise, you
will kindly sit down. T shall call you.

SHRI M. SATYANARAYAN RAO
(Karimnagar) : I shall not take more thas
three minutes.

MR. SPEAKER - All nght,
continue,

SHRI M. SATYANARAYAN RAO :
Mr. Speaker, Sir, since morming T was
hearing the speeches of the Congroess
Members. I was really astonished whether
all of them were speaking from their hearts
are they have been instructed by Shri Raghu
Ramash and Shn Kumaramangalam to
speak like that. The question is whether the
Government 8 right or not to appeint as
Chief Justice whomsoever it wants. Whether
it is just and proper constitutionally or not
I am not going into that.

1 have no doubt that it is certalnly consti-
tutional for the Government to do that.
But, the manner in which this appointment
has been made has created some in
the minds of the peopie. I am told that

Then
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gentleman has been appointed as Chief
Justice because he happens to be not only a
friend of Shri Kumaramangalam but he is
also a relative of him, That is why the
people are very much agitated about this
particular matter. I am told that the Prime
Minister had no role in the mauer and Shri
Gokhale had nothing to do with it. Shri
Kumaramangalam has played the role, and
he is responsible for the appointment of Shri
Ray as Chief Justice. That is the reason why
the people, and we the Members, are agi-
tated,

Before hearing the speech of Shri Kumara-
mangalam I was wondering why there was
so much of hullabaloo about this gentleman,
But, when I heard his spoech, I felt that it
was a justificd agitation on the part of the
lawyers as well as the people outside, and
also here, in their saying that he is selected
because he has got certain social philosophy
and so on and so forth. Particularly he men-
tioned about the suitability, I do not agree
with what Government has done.

Shri Kumaramangalam is saying that a
judge must have a social outlook or whatever
philosophy the Government possesses.

THE MINISTER OF STEEL AND
MINES (SHRI S. MOHAN KUMARA-
MANGALAM) : I never said that we must
haw a social outlook. I said that every
judge has such an outlook. The question is :
what is that?

SHRI M. SATYANARAYAN RAO
In your speeqh you have said that you have
selected him because of the social philosophy.
You have also mentioned suitability. T have
got with me the spsech. This is not proper
on the part of any Government, and Shri
Kumaramangalam whether he is responsible
for the appointment or not, to say so. It i
wvery dangerous. We know that’in democracy
Judiciary must be very independent. It has
also got its own role to play; the executive
has also got the role of implementing whate-
ver the law that is passed by the Legislature,
The judge is supposed to interpret the law
that is passed by it. It is not that because of
his social outlook or because of cerain
philogophy that he possesses, he should be
appointed. He has no business to inter-
pret according to his own philosophy. His
duty is to interpret the law according to the
Constitution. Whatever be the Constitution,
that is up to the judge to interpret

-then it is for

it. If he interprets it differently:
the Government to
amend it. You have done it now. We are
very sorry to note that only recently ina
judgment of the Supreme Court—it is
favourable to you—they have held that
Parliament has got the authority to amend
the Constitution and also to abridge the
rights, Even then the three judges have
been superseded. I do not know why that
has been done. I am sorry for this action of
the Government. It is dangerous and it is
not only not in the interest of the Congress
party but alvo 1t is not in the intiest of the
country. I appeal to the Members, parti-
cularly, the Congress Members, to bewarc
of this decision. This is a first step and so
many things will follow {rom that. 1 hope
that you will also be superseded one day
1 am sure as to why the Prime Minister is
talking all about this convention. There is
no convention at all. You'show me as to .
which article says that the President is
obliged to appoint a particular parson as
Prime Munister. He can appoint anybody
according to the Constitution.

According to the Constitution, he shal |
appoint the Prime Minister, and the Minis-
ters will be appointed on the advice of the
Prime Minister.

If we go according to the letter of the
Constitution, the President can appoint even
Mr. Vajpayee or Mr. Banerjec as Prime
Minister, That way the Prime Minister can
be also supsarseded. Think for a moment
what will happen if be comes to power.
He will finish all of you. You are not taking
it very seriously. So, you better tell Mr,
Kumaramangalam, ‘‘Stop here; don’t pro-
ceed further.”

SHRI SAMAR GUHA (Contai} :  Sir,
no issue, cither political or legal, in our
domestic sphore, has agitated the men of
the judiciarv, the legal profession, the press
and the p:ople at large, more than the
appointment of the new Chicl Justice of the
Supreme Courl. Tt is not merely a question
of ascertaining the comparative merits of
Mr. Ray and the three superseded judges.
It is not even the quastion of mere super-
session and not observing the convention of
appointing the senior-most judge as Chief
Justice considered as something as sacro-
sanci—which is agitating the people’s
minds. The most important point
which is agitating the people is the
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political motivation bohind this act of super-
Session, In it the people see an inlet of a
growth of a certain kind of ideology, totali_;
tarian ideology, that may subvert the future
of Indian democracy. In it an attempt has
boon made to make our judiciary subservient
to the executive. By this act, an element of
political subterfuge has been introduced
which may scuttle the whole edifice of our
democracy.

This is the apprehension of the people and
this apprehension has been alarmingly justi-
fied by the principal spokesman of the
Government, Mr Mohan Kumaramanga-
lam. In a melodramatic way, like the devil
quoting the scripture, he was quoting the
scriptures of the so-called bourgeois demo-
cracy, which was only an artifice to camou-
flage his own purpose. He was propounding
the theory of selection of judges on the
criteria of their affiliation to a certain poli-
tical and social philosophy. Not only did
pe propound the theory of a committed
judiciary, but I will go a step further and
say that he had propounded the theory of a
dictated judiciary,

In his dramatic mood, he was accusing
M. Justice Hegde of wanting to oust the
press, oust the Parliament and oust the
people. But Mr. Kumaramangalam very
cleverly concealed what he himself wanted
10 oust. He wanted to oust the very founda-
tion of our democracy by propounding the
totalitarian theory of dictated judiciary_

I have said that T do not consider, my
party does not consider, that the principle or
convention of appointing the seniormost
Judge as the Chief Justice is sacrosanct.
But the question is, suppose, one judge has
to be superseded by the other because of
the question of merit or capability, if therc
is a certain conflict or contradiction, how
will that conflict or contradiction be re-
moved? Who will do it? No doubt, it will
be done by the President. But, in such cases,
what are the conventions? Unfortunately,
we have not set up any conventions, norms,
principles or procedures in case the issue of
supersession of a certain judge arises, If
only the Government had set up some con-
ventions, then there would have been no
occasion for making these charges. The
will of the President is usually implemented
through the executive, that is, through the
Cabinet, the Prime Minister or the Political
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Affairs Committes of the Cabinet. There-
fore, you should set up some™healthy
democratic priticiples, norms and procedme.
If you want to superseds & Judge, it should
not be done acoording to the whims of the
executive but according to certain insti-
tutional principles which you have to set
up.

There is another dunmw theory that
has been propounded, namely, “suitable
social philosophy”. The selection of the
Judge will be according to his ideological
convictions or social philosophy. Today his
social philosophy may be suitable to the
Congress Party. Tomorrow it may be
suitable to another political party. Before
1970 the Congress was not what it is now,
In futuie, who knows, what it will be? As a
student of scisnce T may say that neutrons
cause fissfon in the mass of atoms, But all
neutrons cannot cause fission in all mass
‘atoms, Certain condition has to be created,
certain compulsion has to be generated in a
mass of atoms, Then one or two neutrons
are enough to cause nuclear blast o the
mass of atoms. The neulron inside the
Congress, Mr. Kumaramangalam, is induct-
ing and propagating a certain ideology and
creating a compulsion inside the Congress.
creating conditions for fission i.c., for anotler
split in the Congress. I am saying this be-
cause no honest member of the Congress
has tried to really challenge the theory of
certain suitability of social philosophy on the
basis of which the judges would be selected.
Unless you aie cautious about it, the future,
would be bleak because like a fcutron would’
be causing a nuclear blast, this subtle poli-
tical and ideological indoctiination will
cause a nuclear blast inside the Congress.

The Judges will not be guided by the social
ghilosophy of one party today and anothet
party tomorrow. They will be guided by the
Constitution Everybody hnows that in our
Constitution while the Directive Principles
arc there, there is no directive to implement
those principles enshiined in the Consti-
tution. This has introduced certain contra
diction between the Directive Principles
and the Fundamental Rights including in
our Constitution. That is the reason why we
have supported this Government to change
the Constitution. In fact, many chamges
have been made. T yield to none fn my
desire, and the Socialist Party strongly
feels, that nothing should be allowed 10
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stand in the way of social change and if the
Constitution has 1o be changed, it should
be changed.

I want to draw your attention to what a
twice-clected President of the Congress had
said. He wanted India to be a Socialist
Republic and he wanted India to frame its
Constitution according to the principles of
a Socialist Republic. He stated in his book
‘The Indian Struggle' :

“In our free India the Constitution
should not be framed according to mid-
Victorian concept.”

1 am referring to Netaji Subhas Chandra
Bose. At that time he was dubbed as a fas-
cist and totalitarian for his outlook regarding
Constitution of frec India.

1 know that judges, even though they deal
with principles of jurisprudence, their sub-
jective predilections are bound to come in.
Jurisprudence is not an exact science like
Physics, Chemistry or Mathematics, and, as
such in® interpreting laws they are quite
likely to be subjective on occasion, In
correctly interpreting laws, they will be
guided by the constitutional provisions. If
the Judges find that certain amendments we
have made are not according to the funda-
mental structure of our Constitution, they
have the right to strike them down. Tf the
Goverament is really for the social change,
for the Socialist reconstruction of the
country, certain radical measures have to
be taken, a new Constituent Assembly has
to be convened.

Our Constitution is the creation of a
Constituent Assembly which had a different
authority, different origin, different concept,
different capability. This Parliament has not
. tried to completely, structurally and funda-
mentally, change the Constitution which
was framed by the Constituent Assembly.
If you really want, we can do it by con-
vening a new Constituent Assembly. If you
really have the courage that you want
socialist transformation of our country, you
should convene & new Constitaent Assembly
and we will wholly support you in that
effort.

Before that, if some judicial confrontation
comes, if the issue of supersession of Judges
comes, it is time we should adopt and
formulate certain morms, certain principles’

certain procedures so that the executive may
not have the over-riding authority to appoint
Judges according to their suitability which
will mean you are trying to subverting
Judiclary, which will mean you are going to
set up a “committed judiciary” and, ulti-
mately, a “dictated judiciary™, because it will
Nﬂmvmunmtﬂmsﬂnwwﬂne of
the Indian democracy.

SHRI AMARNATH VIDYALANKAR
(Chandigarh) : Mr. Speaker, Sir, the reac-
tionary clements in the Opposition parties
are in the habit of raising false alarm and
creating a sensc of insecurity in the minds
of people in order to exploit their sense of
panic. Formerly, they used to raise a slogan
that religion and culture was in danger;
then, they raised a slogan that language
was in danger and, now, having failed to
utilise those sloagans, they have raised a
slogan that judiciary and democracy is in
danger.

In fact, we should look at this problem in
a proper perspective. This conflict between
the judiciary and the legislature the conflict
between the Parliament and the judiciary,
is an old story. I will not go into that because
my time is very short. But really it was the
Opposition that dragged judiciary into the
political arena. When the Opposition thought
that the two institutions under the Consti-
tution stood for stability and continuity—
the judiciary is for stability and continvity
and the Presidential office is also meant
for stability and continuity—the Opposi-
tion tried to drag the ex-Chief Justice, Shri
Subba Rao, into the Presidential election.
He was the Chicf Justice when the Golak-
nath case was decided. His political philo-
sophy and social philosophy was known to
them. So, they persuaded him to resign from
the office of the Chief Justice and drew him
into the political arena by putting him up,
on their behalf, for the Presidential election.
They thought they will utilise the Presidentiat
office for their political purposes, that is, to
keep the starus quo and oppose the social
change.

Then again, they thought that the Presi®
cential office could be utilised at the time of
the Iast Presidential election and they raised
a slogan that they wanted the ‘Presidentiat
office to stand for stability and, by stability,
they meant status quo. At that time, the
controversy with regard to bank nationalisa-
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tion was going on and the coniroversy
regarding abolition of privy purses as also
going on. They thought that the President’s
power could be utilised for opposing that
social change and for keeping the siafus
guo.

Now having failed in that, they want that
Judiciary should be used for their purpose
and they expect that judiciary should protect
the vested intoresis. Mr. Anthony was saying
that judiciary in our country was to protect
1he citizens. Which citizens? Do they want
that it should protect the vested interests and
iandlords? Whom have the judiciary pro-
tected in Golaknath case and subsequent
cases? Did the judiciary protect the tenant
against the landlord? Did the judiciary
protect the rights of the workers against the
monopolists? Did Mr. Anthony and other
friends raise thar voice that judiciary should
protect the people who are being crushed
under the present system? They did not talk
about that. Never did they stand for that.
Mr. Frank Anthony did not stand even for
those detenus whose liberty was at stake.
Now they thunk that, according to their
conception, protection should be given to
the srutus quo, the present system. That s
what they think by stability’.

This is not a question of this judge or that
judge. The question is which political philo-
sophy, which social philosophy, is going to
be adopted. I do not say that whatever this
party says or that party says should be done.
The conflit was between Fundamental
Rights and Directive Principles, In all the
discussions, the question was what kind of
importance, how much of weight, should be
given to the Directive Principles. Those
jodges thought thet Fundamental Rights
were much more important than the Direc-
tive Principles, The Directive Principles
enjoin on the Government to run the
admdnistration in a way so as to protect the
rights and interests of those who are crushed,
those who are downtrodden, But the judges,
for instance in the Golaknath case and other
cases, tried to ignore the Directive Principles,
and the Opposition did not raise their voice
againat it, saying that the Directive Prinei-
ples were as important and as part and parcel
of the Constitution as the Fundamesmtal
Rights were, This is thereal question I say
that we want the judges to be committed,
not 1o this party’s philosophy or that party’s
philosophy, but they should be committed
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to the Ditective Principles as riruch o8 to the
mammmu.mmnaymm
philosophy and thinking of most of the
judges were not in conformity with this,

Much Ras been sald about the Principle
of seniority. T do not want to quote ail the
decisions, But there are decisions of the
Supreme Court itself; in all cases where the
question of appointrient by selection was
raised, the Supreme Court has given deci-
sions—and Mr. Hegde was also there—that
it i8 for the Government to decide and
that seniority is not the sole principle. 1
want to quote only one ruling, the ruling
given by Mr. Justice Wanchoo, the then
Chief Justice and Mr. Justice R. 5. Bacha-
wat, Mr. Justice V. Ramaswamy, M. Justice
G. K. Mitter and Mr, Justice Hegde

“Within hmits seniority is entited to
consideration as one criterion of wclection,
It tends to climnate favournnm or the
suspicion thereof, and experionco is
certainly a factor in the making of a suc-
cessful employee. Scnionty is given most
weight to promotion from the lowcst to
other subordinate positions. As emplo-
yees move up the ladder of responsibility,
it is entitled to less and less weight, When
seniority is made the sole determinmng fiae-
tor at any level, it » a dangerous guide.
1t does not foliow that the employee
longest in service in a particular grade is
the best suited for promotion to a higher
grade; the very opposite may be irue.”

In this and many other judgments, the
Supreme Court has taken the view that
seniority should not be the sole criterion;
in the case of selection posts, it is for the
Government 10 decide who 15 the sustable
candidate.

There is a lot of talk about conveation,
1 can cite many instances where this conven-
tion has not been followed. It is not a con-
vention really. In the Rajasthan High Coart
Mr. Wanchoo superseded other Judges,
There are other cases also, in Madhya
Pradesh, and 1 can cile many instanoces,
but for want of time, T will not go into them,
But this is not the convention that is diways
followed, and I can say that in ail these
matters, the Government has been the ceal
judge and in this mattar, if they have ignored
the soniority, it is only a right case and ¥ is
in order to pramote a social philosophy
that is acocptable to the people and that is
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the philosophy that is enjoined and sccepted
in our Directive Principles.

Now, there is a Iot of talk about politics.
They say that we have been persuaded by
our political considerations, Who is not
swayed by political considerations? They
want that the Judges of the Supreme Court
should decide cases in a particular way to
protect their vested interests. They wanted
the President also to protect their interests.
What is politics now? What is the politics
in India at present? The politics is whether
we can give reliel and succour to the people
who are down-trodden, who are suffering,
and whether we can through legislation give
them protection, If the law stands in the
way and if the judiciary stands in the way,
I can say that those Judges who stand in
the way and those Judges who are wedded to
the philosophy of status guo should be super«
seded, and I think they are not fit and not
suitable for occupying that high post.
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SHRI § MOHAN KUMARAMAN.
GALAM In the course of his speech Shr
Satyanarayan Rao made a false and scuril-
lous statement that I was related to Chiwef
Justice A N Ray Ths 15 totally false I am
in no way related to Justice Ray 1 can only
express my regret that Shni Satyanarayan
Rao should have made such an irresponsible
statement and descended to a low level of
slander If he had any doubts he could
bave discusstd with me, he could hawe
cleared the matter with me.

SHR1 SOMNATH CHATTERIJEE
(Burdwan) Sir, it 1s no doubt that this
matter has becn agitating the pubbc mnd
It 1s utterly wrong on thewr part to say that
all the lawyers 1n the country except the
Steel Mmnuter and the Law Minster and
the supporters on that bench, are reactio-
nanes, and they go on abusing lawyers as a
class without gomng into the merits of the
case So far as the political aspect of the
matter is concerned, our leader Mr. Gopalan
has dealt with it, I want 10 make some
observations because of, if 1 may say so,
the arrogant intervention made by the
Steel Minsster while dealing with thus matter
which really does not pertain to hs Mins
try Thws policy statement which was sought
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to bemade on the floor of the House by the

Government with regard to the appointment
of Chief Justice came from the Steel Minis-
ter and neither the Prime Minister nor the
Law Minister came out with a policy state-
ment.

This s an amazing attitude on the part
of the Government. When the matler
first came up on 26th April, 1973, the Law
Minister tried to give an explanation on the
basis of some sort of reasonableness, trying
to resurrect an old Law Commission’s
recommendation which had never seen the
light of day; at least, Government never
thought of opening its pages to find out
what the recommendations were and whather
they should be followed or not in the past.
Now, after the intervention of the Steel
Minister, that facade of reasonableness
has been ripped open. No longer any reliance
1s being placed on the Law Commission’s
recommendation,

The Law Muuster gave an additional
justification that we must have certainty
and stability in the law of this country and
we must know what the law of the land s,
as interpreted by the Supreme Court of
Indin. Now, the Steel Minister, his colleague
has gone much farther ahead, In the
summary which he gave to us, this was just
a minor and fifth point; in the order of
priorities, certainty and stability of the
taw of the land was given the last prefe-

must be able to understand or appreciate
the wind of change that is supposedly
blowing in this country under the dynamic
leadership of the Prime Minister of India.

This is the reason that he has put forward,
1 am not going into the question of the
constitutionality or otherwise of this appoint-
ment just now, because the timo at my dis-
posal is short. Suppose that, or let us con-
cede that tho President of India, who is

my childhood, and I bave appeared before
him in a number of cases at the Calcutta
High Court as well as in ths Supreme
Court of India, He has adorned the office of
judge with distinction and ability, and I
have no manner of doubt, and I hope, that
he will be able to discharge his dutics of
the great and high office that he is now
occupying, in a2 manner which will be in
I_‘e.uplnz with the best tradition. But, Sir,
it is mot a question of personality.

I am not holding any brief for any of the
superseded judges. We are not enamoured
of the judiclry. Shri A. K. Gopalan has
already spoken about this, and so, I would
not gepeat zll that. The question is on what
basis you would select a particular person
and appoint him as the Chief Justice of this
country or the Chief Justice of a High
Court or the judge of a particular High
Court, for that matter.

So far as the convention is concerned,
the Law Commission’s recommendations
with regard to the convention has not been
followed. Mr. Seervai, who is now one of
their principal exponents, in his book has
referred to this convention and has said
that this healthy convention should be
followed in future to avoid executive inter-
ference in the appointment of the Chief
Justice of this country. But Government
has not followed that. This convention has
been given a go-by. Very well, let them give
a go-by to this convention. But how are
they going to appoint the Chief Justice of
this country in the future? How are they
going to appoint Chief Justices of the High
Courts 1n this country in future? What age
the standards?  Are thess appointments
going to be made on the basis of the sub-
jective satisfaction of a particular Minister,
or of the Prime¢ Mmister or of the Steel
Minister or of any busy-body Minister deal-
ing with this matter? These capnot be
matters of subjective decisions. How does
one asséss specifically the qualifications of
8 person to be the Chief Justice of Indiat

Now, this has to be done 1
What are tho objective standards? How
does one find out a Judge's political cutiook?
A Judge is not supposed to hold any poli-
tical views, at least not to air them in public.
He is not supposed to prociaim his soclal
philosopby opealy and publicly. Then how
does ons asoertain ft ¥ 'Wil] there be & viva
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the data of retirement of Chief Justice Sikri.
I phoyld like to know when it was first
degjded 2s to who would be the next Chie ,
fusticn or who would not be. Was it
kept hanging till the judgement in the
fundamental rights case was delivered?
Was it that only after the 25th of April,
the Government started thinking on the
bagjs of the social outlook or the socal
philosophy disclogsed ju that judgsment
on Tucsday, who would be the Chicf Jus-
tice of India and who would not be? Was
that the way this was done? It could not
have been so . Thecefore the decision
must have be.o talen much earliv and
this 18 being >0'1gul to M given effet to on
ths basic of the decision that has been
given in some cages and § of the obser-
wajions made by some of the judges. We
are entitled to say that some judgement
s wrong bat w: shouald not necussanly
impute motives Lo a particular judge and
thon say he was a reactionary on the basis
of some obsorvations here or that he
was progressive on the basis of some obser-
in another judgement. You then
and choose on the basis of your own
predifections. Thero will bo now compe-
tition among these judges to curry favour
'# the exoputive Govérmnment. Fur ins-
I have been raising this question:
do you offer job and assignmonts to
11—415 Lsa/73
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retired judges? That is ope of

clous principles that bas crept in the judiclal
set-up of this country to lure those judges:
if you keep yourself in the good books of the
Gavernment your future even afer retire-
ment will be looked after. They will be
parading before you with their certificates
of social philosophy and political outlook
to get appointments. Therefore, T submit
that the reasons which have been put for-
;;fﬂh‘mwwirwm 3 they are

The rea! reason was to single out one
judge' for a very Inconvenient and annoying
judgement which was given. 1 need not
claborate. I am caly sorry for Mr. Justice
Grover and Justice Shelat becauss in order
not to give the impression that a part-
cular judge has been singled out these rwo
judges have also been clubbed with him.
Otherwise it would have been too obvious
ovenn to the votaries of Indira socialism
and that is tho real object of this super-
session.

MR. SPEAKER : Shri Parashar
(Interruptions).

SHRI S. M. BANERJEE : We only
got one speaker even after extension .

« MR, SPFAKER : The time taken by them
wus not more than the allotted time. You
can count il

SiiRI S. %', BANERJEE . In our casc
Shri Mukhojee did not tuke more than
25 minulcs.

MR. SPEAKER : You do not know.
T know 1t

SHRT S. M. BANERJEL : Why should
w3 be superseded in the House. My party
should not be superseded like this,

18 Hrs.

MR. SPEAKER : There is no question
of supcrsession here. Shri Parashar.

PROF. NARAIN CHAND PARASHAR
(Hamirpur) : Mr. Speaker, Sir, it is rather
paradonical that on the one hand the spokes-
men of the Opposition should say that they
agrse with Shri Gopelan that they do net
believe in the judiclary and on the other
band, they should find out a point to crith
cise the Government for the superscssion
of three judges. This is = convenieat
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stick in their bands to whip the Government
for what they think was not correct. In
fact this Ia & historical turn in the bistory
of Constitutional march of the country.
T would congratulute the Government for
the bold decision that is taken and a clear
Hoe that is given.

Y would refer to one of the editorials of a
newspaper publhbed from Delhi which is
mot a Congress paper-The Times of India
editorial dated 28th April— says that ‘the
Supreme Courtis not a third chamber.

SHRI PILOO MODY : That is not
a Congress paper. Then whose paper is
it? Government of India is the custodian
of this paper. Pechaps this he doss not
know,

PROF. NARAIN CHAND PARASHAR:
‘This is an important warniog that the Sup-
reme Court cannot be ths third cha nber of
legislature. What is at ssus 1s not the
superyession of thiee judges or the appoint-
ment of the Chief Justice. What s at
msue is the character of the Suprems Court
In il democratic countrics, 1n thmr march
towards the consututional democracy, there
have been times when there has heen a ¢on-
flict—a confrontation—betwesn the judi-
clary as such and Parliament. On the
other hand, even in the US. . . .This
has happensd and I would just refer to two
sentences from a book by Mr Samuel
Krislov eatitled ‘The Supreme Court in
the Politcal Process'.
“In the twenticth century all this has
been reversed. The modern Supreme
Court reflects a Presidency sensitive to
the Electoral College votas of large,
liberal states with urban predomnance
and a Senate increasingly responsive
to much the same pattern. Presidential
appointments take into account scoatos
riu! attitudes but reflect more nearly the
President’s own and teod 0 make the
Court more liberal than aither braach
of Congress, and certainly moce 30 than
the House of Represeatatives.”
In the past cven the slavery was being
defended by the Supreme Court olf the
U.S. Wo are very happy that the time has
come when the Fifth Lok Sabha 13 witnoss-
ing that the resctionary forces have got &
big biow and the frustration in the ranks of

these people is_ a symbo I of decp-scated
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sspicion, O the o hand She Sos Nat
Chatterjos hopes that the teoure of e

Justice A, N, Ray would ba good for the
coustey and on the other hand, he is casting
aerious doubts, May I ask the Oppositida
Members that by their scts or by their
criticism, are they enhancing ths prestige
of the Supreme Court which they are s
avowedly and protestingly trying to pre-
tect? By their speoches and by their poee
tests, they are braging down the digaty
and the respect in which the Suprems Coant
should be beld in this country. 1 would
say that there iz another sentsnce sbomt
the members of the bar, in the editorial
by the paper referred to above, What
they are doing is this, They are vary much
championing the democracy. But leading
members of the bar are making & sad mis-
take in talking and putting across the view

that the court can by itself be a custodian
of democracy.

In a democracy, Parliament is suprems
and the will of the people as reflsctad i
Parliament must make its mark and most
shape the destiny of thu country. Secondly,
I shall tell you that thoss psople who am
criticising the supcrsession of the thres
judges would have dons the same thing st
the time of Justice Patanjali. When Pan-
ditJawaharlai Nehru tried to put forwaed
this view that there should be continuilty
in the tenure of the Chief Justice and that
Justice Mukerjee should take over, the com
bined body of judges had said that they
wanted Justice Patanjali to be the Chld
Justice and not Shri Mukerjee. May ¥
ask a question as to why they are sgling
out three judges saying that these are the
judges who have been victimused by the
Congress Government for gving wviews
against the Minister or Prime Minmter?
May I ask them whether in their view il
the other judges of the Supreme Coumt,
except these thres, are acceptable to tham?
If all the other judges who constitute
2 muyority of the Supreme Court are accopt-
able 1o them, then it 15 fpso facto true thay
ooe Chief Justes cannot do grave harm to
domocracy, as they are now saying.

Mr. Mubra bas very feelingly referved
to theautobiography of Mir. Justics Mahajan,
“Looking Back” who fortunately be-
that the son of My, Justice M. C. Mahajas
bas becn elected from a pariiameatary
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constituency of Himachal Pradesh and he
is_ sitting on these benches today. He
subscribes to the philosophy to wheh we
arc all now a party,- May I remind the
opposition that one of the sons of Mr.
Mahajan is there as judge of the Punjab
High Court. Mr. Vajpayee referred to
this confrontation between a yogi and
commissar, between this and that. I
would remind him that Mr. Madhok would
tell Mr. Vajpayee the same thing about the
Jan Sangh. We say, yes; this is confron-
tation. The age of confrontation has
come, when there should be a confrontation
between those who champion the cause
of the masses and those who champion
the cause of a few money-bags, between
missionary and the mercenary. Till three
months ago, suits involving property worth
Rs. 20,000 or more alone could be heard
in the Supreme Court.. May I know how
many people in this country have property
worth Rs. 20,000 or more? For filing a
suit in the Supreme Court, one requires
Rs. 10,000 for paying the fees of the advo-
cate and other expenses. So, in this poor
country, how many people can go to the
Supreme Court? All this noise is just
a humbug and show to let the country feel
that a grave harm is being done to demo-
cracy. [ maintain that the march of con-
stitutional democracy is safe in the hands
of the Government and the Supreme Court
.cannot be given the right to arrogate to
itself the powers and programmes of a third
chamber. It is just a body to see that the
law is correctly interpreted and correct
decisions are taken,

I welcome this challenge thrown by Mr.
VYajpayee and I hail this confrontation be-
«cause it will show clearly as to who is with
the haves and who is with the have-nots.
Let it be decided once and for all. Those
people who are having vested interests in
the seats of power would not allow any
kind of progress in this direction. Mr.
Palkhivala was given 39 days to argue his
case but the Government advocate was
given jusi 21 days. Since he had to defeat
all the arguments which were put for-
ward, the Government advocate ought
to have been given larger number of days
but he was not given. I do not_criticise
the pe,rsoqality of the judge or the
other. T think all the judges are
equally honourable. But ultimately it is
not the appointment of the Chief Jus-
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tice or the selection of a few judges but th
supremacy of the will of the millions-of the
people of India that is going to -determine
the destiny of India, The vesied interests
will get a staggering blow at the haads of"
this Parliament, which is supreme.: = vak

THE MINISTER OF LAW, JUSTICE
AND COMPANY -AFFAIRS (SHRI
H. R. GOKHALE): Sir, the issue
is a serious matter and does not admit of
any fun, It does not admit of acrimony,
high temper or imbalance. Let us, there-'
fore, approach the issue in the spirit in’
which it deserves to be approached. Some
of you on- the other side may not sz eye
to eye with what I am going to say. But’
you will agree that the issue is funfamsntal
and of crucial importance and it will be
better for all of us if we do not deal with
it in a light-hearted manner. -3

It is unfortunate that some of those
sons who had recently been the Judges of
of the Supreme Court have themselves baen
responsible for making statements which
will denigrate the prestige of the ]udu:iary :
I do not have the capacity to match Mr.
Justice Hegde's power of vatupm'auon or
abuse. But all that I can say is by what he
has said he has only given further justi-
fication for the action whwh the Gavamnmf
have taken. NG TN

Themajorlssuem,ashasbeenstaiedby
hon. Members on both sides of the l'l'ou,
what are the circumstances, what are the
considerations which should weigh with the
appointing authority in making the selection
of a Judge, much more so in making the
selection of the Chief Justice of the highest
court of the land. But, before I deal with
that question, there are a few collateral
matters, incidental matters, to which re-
ference was made in the course of the long
and arduous debate of six hours today,
which I would with your permission like.
to dispose of first,

I thought the constitutionality of
action taken was not seriously challengedy
although it was seriously challenged today
by the hon. Member on the other slde, _
Shyamnandan  Mishra. Some rel
to it 'was made by Shri Frank A
also. You will remember that wlnn'
other day I had the occasion to spe
a short while and intervene in this d
sion, it was at the zero hour when the
no full-fiedged debate. It was
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ot wowld hgve otherwise said.
Sir, I disagree with that soggestion.
¥ would Iike to point out that while every

(lmt_hul During the long debate,
im spite of the greatest provocation, I did

the same courtesy now. I began by saying
rh!nllofyaumynop agres with me.

SHRI SHYAMNANDAN MISHRA :
We are only trying to seck clarification.

SHRI H, R, GOKHALE : It is for the
purposs of giving clarification that I am
here. That is why I'am replying to the
dobate at the end of the debate, the purpose
being that I deal with most of the major
points that have been raised in this de-
bate.

With regard to the constitutionality,
1 may mention that on the first occasion
I had applied my mind carefully to this
question and I had no doubt in my mind
that the order of tho President was fully
in conformity with the comstitutional pro-
visions. It appears from what the hon,
Member, Shri Viswanathan, said today that
there ‘bas been some misunderstanding

on his part as to what X said. 1 did not™
say that the power did not flow from the
ynstit or article 124, to make the °

appointment of the Chief Justics.

SHR]I H, R. GOKHALE.: I do not
sy (has agticle 126 itself is-enough to derive

ifﬂfff;

* aricle thers s no such

should-be confined only to acting. spplont-
mendts, - But it. has reforengs to a case whine'
a vacancy in the office of the Chisf' Justics:
occurs and, when the' Prosident is. entitied:
to ask amy one or ‘the othet of the puisne
Judges of the Supreme Court to take vp

£y
g
;
if
1
if

that even in the case of acting appointments:’

of short duration, it was very clear, under
article 126, that the President was entitied '
to ask a Judge, whether junior or seaior,
to take up the position of the acting Chiel
Justice. I gained support from this on the
understanding of the plain language of
article 124. There is no doubt in my mind
that the power to appoint the Chief Justice
rests with the President, (Interruptions).
You may not agree. You have put your
point of view and I am entitled to put my
point of view.

Looking at the first part of article 124,
it refers to the appointment of Judges.
I will come to Dr, Ambedkar's speech be-.
cause a reference was made to Dr. Ambed-
kar's specch in two or three speeches during
the course of the debate. There is no doubt
that so far as the appointment of Judges
of the Supreme Court is concerned, there
is an obligation on the President to consult
such Judges of the Supreme Court or of the
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flows from that article to appoint a Judge
or a person who is not a Judge also as the
Chief Justice of India. (Interruptions).
Let us not argue between ourselves because
there will be no end to it. On most of the
points, you will not agree with me, But
when | speak here, I am not speaking only
to convince you. I am not that much op-
tiristic. 1 am speaking through this House
to the entire nation. The entire nation has
been listening to the debate and it is my duty
to put the Government’s point of view
before the House.

SHR1 SHYAMNANDAN MISHRA :
1t is our duty also.

SHRI H. R. GOKHALE : You have
done it.

. SHRI SHYAMNANDAN MISHRA :

1 will have to rise on a personal explanation.
He has been referring to me. Here are the
vords uttered by him. I have a right to
reply to him. I rise on a personal ex-
planation.

MR. SPEAKER : Afterwards, Don't
interrupt him in between,

SHRI H. R. GOKHALE : Therefore,
my submission is, there is no doubt with
regard to the constitutional validity of the
appointment made in the present case.

A reference was made to Dr. Ambedkar's
speech in the Constituent Assembly. I
have read Dr. Ambedkar’s speech.

Dr. Ambedkar was considéring three
propositions in order to find out as to
what is the best method to be adopted in
India. It was present to his mind as to
what was the system in America, It was
present to his mind as to waht was the sys-
tem in the United Kingdom. He has said
that in America there is the necessity of
confirmation by the Senate; the circums-
tances prevailing in that particular type of
political system might have made it reason-
able for them 1o have adopted it, but in the
circumstances obtaining here, he did not
think that that was the proper system to
adopt. He has given that view. About
Britain, be says that ‘appointments are made
by the Crown®. It is not quite clear to me—
Dr. Ambedkar was the greatest of our
Constitutional lawyers; therefore, when
I w2y this I am saying with great deference
and to him—; I do not know what
kird of distinction he was trying to make;
it is not clenr because he did not elaborate
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it—“appointments are made in England
by the Crown”, The Crown in England
does not make the appointments in the sense
that the King or the Queen makes she
appoiotments. In England they are made
on the advice of the Council of Ministers,
The same position, for all purposes, obtains
here. We do not have the Crown. we do
not have monarchy, we have the President,
and morc or less the same principle is
contemplated in India also—the appoint-
ment is made by the President on the advice
of the Council of Ministers.

With regard to consultation, I have read
that pairt of Dr. Ambedkar’s speech verv
carefully. What he says that *“wc have
found a middle course which is suitable to
India™. As I poiated out, he has referred
to Britain and said that appointments arc
made by the Crown. With all respect and
deference to him, [ do not sev the di-
flerence. but something must have been
present in his mind, I am quite sure. Hc
says, “Wc have cvolved a middle course.”
It 1s not only that Government adiiscs
the President of India but there is somec-
thing cle, “namely, consuliation betore
the appointment is made”. That is what is
meant by his saying *“we have evolved
a middle courst™. That 15 quite true.
Therefore, to the extent to which comsul-
tation is obligatory, as Dr. Ambedkar said,
a middle course has been evolved in India.
That middle course, in my respectful sub-
mission, applies to the situation where—
I am not referring to the High Court appoint-
ments; for the sake of the present appoint-
ment, let us take the Supreme Court only
—you have to consult the other judges,
such of the other judges as the President
may deem necessary, and consult the Chicl
Justice of Tndia necessarily when you make
the appointment of a judge. 1 haie nuot
been able to see how from the speech of
Dr. Ambedkar it could be inferred that he
abbo meant that you must consult whiie
making the appointment of Chief Justice
of India ulso. On the conuary, the articic
itsell excludes consultation with the Chief
Justice of India when oppointment of Chief
Justice of India s to be made. So, that
takes care of the first objection that has been
raned.. .

SHRI SHYAMNANDAN MISHRA: No,
that is wrong. (Iterruprion). 1 have quoted the
Prime Minister’s reply in the Rajya Sabha.
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SHRI H. R. GOKHALE : 1have not yet
finighed. I cannotyeally hope to satisly
cveybody. But 1 have to put my point
of view before the Houss and that is what
1 am endeavouring to do. The Prime
Miaister’s reply also, which was referred
to by the bon. Member in the course of his
specch, does not alter the position at all

correctly .

MR SPEAKER : Plcase do not interrupt
him every time n between

SHRI SHYAMNANDAN MISHRA : He
1s referring to my point, to what I smd, and
am enyitied to tell ham that he ys not re-
presenung my pomnt of wview conectl
1 have referred to the Prime Mimistor's
roply. He is misquoting that reply Now.
this 18 the position. After all this s Parlia-
ment of lndia 1t s our Parliament and
the Chaii has to be of help to us

SHRI SAMAR GUHA : If the hon
Mimster avords mentioning names, then pei-
sonal explanafions can also be avoided,

ot wg fewd (F1wr) - & e
faegm o g g ¥few gfs o
T @ ¥ u A o g oW ol
IV, qF N WA § IEH AW
Amde WY AT §

A Judge—does 1t not include the Chuef
Justice ?

ot gfeee w1 B goaTgR Ay A
T § W o wfew frgwr
arece

SHRIH R GOKHALE : It does pot.
1 have sa:d 1t that it does not. I have also

dealt with this

1 have already said that when you appoint
4 person who 18 not already a Judge, you
have to undergo the procedure of consul-
tation. 1 have started with that, that
jutsst who is not already a Judge is to be
appointed or a Member of the Bar is to
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be appointed, & judge, before he can be
appointed the Chiel Justice, consuitation
with the Chief Justice is obligatoy. That
1s what I said in the beginning....

SHRI SHYAMNANDAN MISHRA :
Now, be has referred to the reply of the Prime
Minister which she made to a guestion of
Shr1 AP, Chatterjee in the Rajya Sabha and
she said that in appropriate cases consuita.
tionscould be made. That was the Prime
Minister’s reply.- 1 bad quoied this ..

ot wadre Wy (gfearn) @ A
oTE AT N AE Ao & fag
#rar & 7 fie fodey o wivfiforam &
¥ fag

SHRI SHYAMNANDAN MISHRA : T
am reading the wording of the reply which the
Puime Minsster made in the Rajya Sabha Tha
1s what 1 have quoted. The point of ordir
s that he s nmusiepresonting what | have
«id I that not a point of order?

SHRI C M STEPHEN : [t cannot be
4 point of order Point of order elates to the
enfoiccment and iterpretation of the Rules
of Procedure He can nse on a point
ol explanation not a point of oider

SHRI SHYAMNANDAN MISHRA : He
1w nusquoting The Prime Mimister said
“In any case, all appointments of Judges
in the High- Courts and the Supreme Court
as well as the Chefl Justice aue made by
the Pressdent 1n accordance with the pro-
visions of the Constitution and afir appre-
priate consultation”— not consultations
in approprnialc cases He » misquoting
me

SHRL H R. GOKHALE : It does
not make any differencc

Then, 1t 1 unfortunate that in the course
of the debate, certaun references were made
to the present incumbent of the high office
of the Chwef Justice of India. It 15 not
necessary for me to refer to all those mnnu-
endos, but to onc in particular, it i my
duty to refer becsuse according to me,
it 15 & balatant atiempt not only to impute
motivations to the Government but alse
1o the Chief Justice of India. It was said
n the course of the speech of one hon
Member that there were prior consultations
with the Chief Justice of India to take an
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assurance from him that he will decide
cases favourably to the Government. No-
thing can be a greater falsshood than this,
1 had occasion to say this in the other
House but I had to repeat it to-day that
no Minister is worth his sait if he asks for
such an assurance and no Judge is worth
his salt if he gives such an assurance.

1 did it for the sake of the record because
it was 4 very wiong thing to say and make
an allegation of that type Sir, there is
a lot of misunderstanding as to what is the
attitude of the Government, what is the
bt polivy of the Government which n
adopts in the matter of select on of Chief
Justice of the Supreme Court of India.
The word Commutted judges has been
freely and frequently referred to. 1 have
no hesitation in saying that the Government
is not interested in having commutted judges
in the sense in which that word has come
to be used and understood now. More
thun any one ¢lse the Government v very
keen and will see to it that India will have
« strong and independent judiciary, and
that judges will function according to their
oath withoat Tear, illwill, affection o favouwr .,
‘Therefore. the idea in making the appont-
ment s not at all that the ndependence
of the jdwary™should be affected. T
want 10 maeke a brie! referenco to this as-
pect of the matter bhecause much has been
~uid and mamy of the arguments also over-
fapped

1t has been sard that if you do not appoint
the seniormost person, according to con-
vention, then, the democracy is in danger,
mdependence of the judiciary is in danger,
and so on. Does the independence of the
judiciary depend on the temptation to get
this high officc? Are our judges made
of that poor stuff? That is, that if this
is denied to them, they will forget the soath
which they have taken? Has this happened
in India for the last 25 years? In the High
Courts numbers of appointments have
bheen made like this and even in this period
number of judgements have been made
sirtking down legislative actions, striking
down kgislations, executive action of the
Government. holding cases against the
Government. [t has not affected the in-
dependence of the High Court. How
mmwthuuanomstomm:
of the Supreme Court, al-
:lu:mﬁ it is done constitutionally, although
it is comstitutionally permissible?

tunity for the purpose of attacking Govern-
ment and attributing motives to Govern-
ment. Let us face the issue straightway
because that is the issue on which I have
to be frank with the House, The impres-
sion which was given was that judges, as
it were, were like supermen or demi-Gods,
that they have no opinion, have no predelic-
uons, have no prejudices, have no bias
etc. Every judge, whether of the Supreme
Court or of the High Court, or for that
matter of any other Court, like any other
man is subject to all these prejudices, all
these opinions, the bias and the predelic-
tions. 1 don't want to take the time of
the Housc giving so many quotations.
There are plenty of them giving the experi-
ence of very eminent and learned judges
at a time when this issue was not any part
of a controversy. But [ would only
quote a two-line and a very telling quota-
tion from an American judge who says
thus :

“The great tides and currents which
engulf the rest of men do not turn
aside in their course and pass the
judges by."

Judges are subject to all influences of theee
tides and currents, and you cannot blame
them for this. I am not blaming them
for this. In fact, T would be sorry if the
judges were so immune to what 1s happening
all around that like stones they do not react
to anything that is happening around,
Judges do react one way or the other,

The impression given that by saying
that judges have to have an awareness or
a special social philosophy, we are saying
«omething new, ignores the fact that aven
in the courts as they are constituted today,
much before the present appointment of
the Chief Justice was made, there have
boen judges with social philosophies, and
there have been judges with positive views
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on social, economic and political matters,
andtlup and philosophics are re-

the sense in which that expression is used.
But probably Mr. Justice Hegde's definition
of committed judges 1s that if a judge is
committed to the starus quo and if & judge
is committed to the philosophy of the by-
gone centuries then he is indopendent and
he is all right, but if 8 judge is wedded to
social change and ideas and the currents
of modern life then he is not independent.

I am saying this with a sense of respon-
sibility, and I am not saying this because
of any want of respect for the learned
Judge Mr. Hegde. I have always held him
as a person in high regard, and I do not
dispute his right to have his own opmmon
and views. It is natural that people react
differently on different occasions and on
different issues. But Mr, Justice Hegde
has a philosophy and a social outlook of
his own, not only after he got out of the seat
on the dais of the Supreme Court Bench,
but even when he was a sitting judge of
the Supreme Court; not to talk of his
observations and his views which can be
gathered from judicial pronouncements
which have been made from time to time
by the learned judge, I am talking of his
known views which he has uttered on the
public platform in the course of the last
several years. I think “that it was asked
by some Member, perhaps Shnt Frank
Anthony, 1 am saying this subject to cor-
rection, with reference to a veiled attack
on my hon, friend and colleague Shri S.
Moban Kumaramangalam, that if you do
not have faith in parliamentary democracy,
then how democracy could be protected.
1 agree that if a man does not have faith in
parliamentary democracy, then democracy
n the hands of such a men is in danger;
and two or three years back, when Mr
Justice Hegde spoke on a public platform,
at a lawyers' conference at Bangalore--
and this is not on hearsay, because T was
present at the conference myself, and the
speech is also available—and <aid that he
thought that the parlamentary system of
government was not suitable to the gemus
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of India, and he advocated that India should
have the Presidential systom of government.
It was an expression of a view om puolitical
matter, when he was still a judge of the
Supreme Court.

SHRI SHYAMNANDAN MISHRA : It
1s not negation of democracy.

SHRI H R. GOKHALE: 1t is nol nega-
tion of the democracy; that 1s what my hon
friend says. That was why I began by
saying that it is felt that if a judge has viow»
which are in conformity with the ideas of
,mm.mamwww
democracy; is a t .
Bm.hue.'M;.hl‘ulﬁcel-h;dc was challen-
ging the very fabric of the structure of our
Constitution where we accepted pariia
mentary democracy as the most suitable
to the genius of our country. I am mot
disputing his right to hold that view. On
the contrary | am saying that it is his right
to hold that view. Somcone ebe may
even say, after all, we had a certain system,
1t is now time that we have a second look,
and the country should have another sys-
tem. I am not objecting to any person,
much less Mr. Justice Hegde, holding a
view of that kind.

To say that a Judge has no views, no
outlook, no prejudices and biases and no
political opinion is, T think, to ignore
realities.

He delivered & spoecch in the Bharatiya
Vidya Bhavan some months back on a
subject called ‘Perspectives of the
Constitution'. It will be too much if I
refer to the whole speech.

SHRI SHYAMNANDAN MISHRA :
Please read out some portions.

SHRI H. R. GOKHALE : I am coming
to the major portion. He made a quotation.
1t 15 usual that when you guote something,
you want to rely on that quotation and ex-
press your view in support of it. He quoted
from the remarkable book Asitn Drama
by Myrdal, It contained a quotation which
expressed the views of the eminent autho:
on political matters, After quoting that
these were the obsarvations of Mr. Justi.

Hegde :

“The place of wise and independent
advisers was taken by courtiers and
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self-gockers, There appears to be
a keen search for yes-men™.

What was he doing il not talking politics.
If my hon. friends say, as they are eatitled
to say, that this is the position in the country
aad this is bad for the country, [ can under-
siand it. But it doey not lie in the mouth
of a sitting Judge of the Supreme Court
to reflect on th: composition of the Govern-
ment and say that it is composed of people
who are courtiers and yes-men.

SHRI SHYAMNANDAN MISHRA: He
was quoting Myrdal.

SHRI H. R. GOKHALE : Therefore, it
i wrong to say that Judges have no
opinions. I do not dispule then right to
have these opinions,

SHRI SAMAR GUHA : Fiom your
argumsats, the infercnce is that for his
political opinion, he has bcen bvpassed

SHRI H R. GOKHALE: [ am coming to
it. Dot not be impatient. I will answer it
squarely, whether you agree with me or not,

SHRI SAMAR GUHA : Thisis nota
dictated democracy.

SHRI SHYAMNANDAN MISHRA :What
does Myrdal mean? You have got flatterers
aod paycophanis.

SHRI H. R GOKHALE : Not just quot-
ing him. Aftet quoting him with approval,
these were his observations. What |
quoted was not Myrdal’'s observation.
Fhis was Mr. Justice Hegde's observation.
If I was not clear before, let me maike that
clear, that what | was quotating was not
the learned author of dsian Diamu but
Mr. Justice Hegde.

Again, I say T have no objection Lo Mr.
Justice Hegde having his views. In fact,
this is in support of what I am saying that
Judges do have wiews. They do have
political philosophies. Like all human
beings if they have views, you cannot blame
Mr. Justic: Hegde for having them. I am
not blaming him [0 having those views,
What | am saying is that to procecd on the
basis like a person who is amoral and aiso
apolitical, that he does not think this way
or that way, is a line of thinking which is
based on an illusion, which is not based
ont realities.
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SHRI SHYAMNANDAN MISHRA :
Who said that ?

SHR1I H. R. GOKHALE : You have
not said that; but you were not the only
member to speak in this debate.

SHRI SHYAMNANDAN MISHRA : No-
body has said that,

SHRIS. A. SHAMIM : Thc{o were only
two main speeches (Interruptions).

SHRI H. R. GOKHALE: I want to make
it clear that we have not taken into account
political comsiderations, as are taken into
account in many other countries for the
purpose of this appointment. The reference
to the other countnies was only for this
limited purpose of showing that even in
countnes where 1t 15 almost unanimously
accepted that a democracy of the type which
we have envisaged exists and a judicial
system which s thc same or similar to
ours exists, not only are the known views
of a person taken into account, but the fact
that he had a pobtical past 13 regarded
as a plus point in the matter of selection
of a judge or to a high position in the judicial
hierarchy. We have not done anythihg
hke that. 1 believe Justice Ray has no
political past. We have not taken any
political considerations into account. Why
should this be a matter of consternation
and shock n India? [ was very sorry
to hear Shn Frank Anthony—unfortunately
he is not heie —express the view that the
difference between other countrics aod this
country 1s that in our country democracy
had not taken decp roots. In spite of the
fuct that this country has been facing diffi-
culties of a very big magnitude, democracy
has established itself 1n this country and
the people of our country have gained a
reputation of being the largest democracy
in the world. I think it 1s wrong to dem-
grate the political genius of our people by
saying that here are our people who are
not able to understand things, about what
is democracy, as the people in America
or 1n England or in Australia or in Canada
do.

The real trouble is that it was so embar-
rassing for some to find a situation in
America, England, Austrulia and Canada
where they have that provision there, politi-
cal past as a plus point, and then to make
out a distinction by saying that you do
not look at that.
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Here I have made it absolutely cloar that
the political past exparience served as the
Docossary pre-requisite for the purpose of
the plus point in the matter of appointment
of judges, There is nothing to bo shocked
lboulitulfmnuhinglmhwm
heavens have fallen and it has not happened

lmhueiulhewnrldmdlthuhappmd
only here,

What is the purposc? In the appoint-
ment to the high office you take the back-
ground and the social outlook of the person
mto consideration. It is only in the Su-
preme Court or High Court that matters
of high constitutional importance affecting
(he- public affairs come up for discussion.
It is there that an understanding of men
matters, as the Law Commussion has put.
A person is appointed to the high office.
How do you find out? Some body asked
n the course of the debate. It is not on
the ground that a man holds reactionary
VICWS Or progressive views as Mr. Chatterjee
had practically at the end of the debate
wanted 10 suggest. Rcactionary and pro-
gressive are relative terms [ do not wish
to use them. What § sad was that thee
was something hke what the countiy e-
gards as socio-economic philosophy, It
1s not a political party, 1t 15 not a question
of the ruling party. Tt 1 defined, for
example it i1s indisputable that we have
adopted ociabist pattern of sodiety as the
basis of our future evolution of social and
economic policy.

SHRI SAMAR GUHA : That has to be
enshrined in the Constitution, Only then the

judges will interpret it according to the
Constitution,

SHRI H. R. GOKHALE: For exampie we
regard secularism as our basic tenet. There
can be hardly any dispute that we cannot
bave untouchability in this country and we
rogard communalism as an evi so far as
this country 1s concernod. We know that
wein India want progress in certain social
directions. It is to give effect to the will
of the nation, to the will of the people that
all the functionaries of the agencies which
make up this foderation have to function so
that progress has 1o be made.

As the time when we thought of thesc
matters the Supreme Court judgement in
the rcent constitutional amendment was
not available, but the House remembers
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with what overwhelnving mujority the two
Houses of Parliament passod the 24th
amendment to article 368. It was (o give
effect to the principle that Pagliament in
this country fs sovereign and that no Court
or no authority howsoever high can stand
in judgement over the will of Parliament.
We proceed on the basis that Parlizment’
reflects the will of the nation through its
elected reprosentatives, and yet how the
philosophy and outlook of a judge can work
in decisions can be found in the recent
observations it made by Mr. Justice Hegde,
dealing with the questions how much
sovercignty and how much representative
character can really be attributed to Parfia-
ment. The Judge said that a thing might
be passed by two thirds majority, but it
might not reflect the will of the people.
SHRI SHYAMNANDAN MISHRA : 57
per cent of the people are against you.
SHRI H. R. GOKHALE : It mught em-
barrass you, but this 1s the gquotation taken
from the judgement of thc learned judge
in the recent decisions 1n the Supreme Court”
“The assertion that either the mayority
of members ol Parhament or ewven
2 rd members ol Parhament speak
on behalf of the nation has no basi
m tact. Indecd it may be possble
for the ruling party to cany through
important constitutional  amendments
even after it has lost the confidenic
of the clectorate .. Therefore L
will not be correct to say that
whenever Parhament amends the
Constitution, 1t must be held to have
done it as desired by the people.”

This 15 based on the philosophy. |
do not dispute his integuity; I am not saying
that he 1» not entitled to have Lhis view.
But, herc 1s a social philosophy reflected
in a judicial pronouncement,

As against that, the present Chief Justice
of Indin—] am going to trace the hstory
which 18 a very important matter becausc
this is a matter in which a lot of misunder-
standing has been created and it has got 10
be cleared—on this very impartant issuc
says

“The amending body to amend lr
Constitution represonts the will ol
the people.”
But this is not only with regard to Artick
368 because that was a major issuc. [0
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fact, we had our quarrels over Golaknath's
case on the right of Parliament to amend
any provision of the Constitution. That
was the issue at stake. This momentous
<ase went on for months and months toge-
ther where elaborate arguments were heard.
Qut of 13, 11 judges have delivered their
Judgements. In this case, we are told
that Parlaiment cannot be said to really
represent the wishes of the people. Even
though it may have tow-thirds majority,
it may have lost the confidence of the poeple.
That is all decided by Justice Hegde although
others do not believe in this. Is it not im-
porting tnto the judicial prononucement the
political philosophy in the understanding of
tho matier? | am not quarrelling with
him. Don't be under the impression that the
jadges do not import the political philovo-
phy in their judicial provouncements.

This 15 not all. The House is aware
of the bitterness and the fesling of (rustra-
non wrcated by the judgments of the Supreme
Court in the past on Articla 31{2). We
hnow that there had been pronouncements
repeatedly made in the past when the Anticle
had been upheld. The Fourth Amendment
had held that the adejuacy of compensa-
ton cannal be gone mto, I had been
held that compensation need not be muthet
value Oaly a little time befoie the bank
nationalisation case, the Supieme Count
had claborated ths in the Shantilal Mangal-
das Caver And yet what happenad in the
bank nationalisation case? In the bank
nationalisation case you go back where you
were. You must pay the market value.
Article 31(2) was really the result of the
Fourth Amendment. The amendment was
rendered completely nugatory to allow it
to remain so. But, I must say that on that
we went again to the Supreme Court.
Now thisissue was there, What is the mean-
ing of the word "amount’'? Why did we
imtroduce the upward amount? To say
that this is the will of the Parhament that
if property is acquired for a public purpose
in furtherance of the public policy, it is
not obligatory to pay the compensation,
that is, at the market value, 2y inferpreted
tw the ‘Supreme Court. This 18 what the
Partiament, in its wisdom, desires th do in
a particular case, is a matter which is not
nmticiable. That was the object.

. Now, Inok at the Jiffering upproaches of

the lexrmed judges. Mr. Justioc Hegde says:—

“The Court cannot go into the ques-
tion whether what is paid it is payable
is wmmmn It can only go into
the qumuon whether the ‘amount’
in question was arbitrarily fixed or
illusory or whether the principles laid
down for the purpose of determining
the ‘amount’ payable have reasonable
relationship with the value of the
property acquired or requisitioned",
Therefore, you may put in the word
‘amount’. That is not compensation. We
shall determine what is the reasonable
relationship between the value of the amount,
that is, market value and what you have
paid. The view taken by the learned judge
in this whole matter has again put us in
a nebulous state; we were put back to the
position prior to the passing of the 25th
Amendment. 1 am determining the philo-
sophy, opinions and views of the judges
on the basis of their judicial pronounce-
ments. I can use Mr. Hegdes spoeches
hezause he was making speeches. In the
casc of others, we do not have publc
speeches.  Fortunately others do not wvery
often go and make speeches in public.

As against this, Mr Justice Ray saud :
In fixing the amount, the Legislature
will act on the general nature of

legislative power. The principle may
he specified. The  principle
which may be acied upon by the
legislature in fixing the amount may
include considerations of social jus~
tice as against the equivalent in value
of the property acquired. Considera-
tions of social justice will include
the relevant Directive Principles, parti-
cularly in Article 3%(b) and (c). Thexe
principles are to subserve the common
good and to prevent common detri-
ment. The question of adequacy
has been excluded from Article 31(2)
by the Constitution Fourth Amoand-
ment Act. [t cannot be said that the
legislature would be under the neces-
sity of providing a standard to meayore
an adequacy with reference to fiting
the amount. The Constitution does
not allow judicial review of & law on
the ground of adequacy of the amount
and the manner as to how such amount
is to be given otherwise than in cash.
The difference in approach to social matters
and to the interpretation of the witl of Pariia.
ment and what Parliante 1t rsgards as pira-
mount # very obvious, not bocause of
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dishonesty or want of integrity [ would
never say that—but because,it 1s bom
out of a socal philosophy and conviction
which 1s embedded 1n the mind and thinking
of o judge, as in the case of all other men

SHRI SHYAMNANDAN MISHRA :
Then why did you give Rs 55 lakhs to the
Birlas foracquinng the Bula house®

SHRI H R GOKHALE : Let us not go
1ito extraneous matters now. Let us look at
article 31C The House 15 aware undet
what urcumnstances it became Decessary
tor Parhment 10 wtroduce this new article
It made 1n a sense & very novel and far-
reaching approach to constitutional pro-
bleme masmuch as for the first tme 1t gase
supremacy to the Dircctive Pnnciples over
the Fundamental Rights Parhament had
learnt from enperience over the course of
years what had been the result of the political
phbilosophies of judges having been brought
1 honestly by men of intergity in interpre
ting the legslations, whether constitutional
amendments or otherwse, passed by Parha-
ment. Here 15 1t relevant to refur very
briefly to one thing Somebody said, why
did you not appoint 50 and so when he was
1 the mmomty mn Golaknath’s case” 1
thunk st s runmng away from the main
pomt. Golaknath's case was certamly
not the first although it was the onc which
gave the hardest blow on the will of the
people Theie have been cases before

ot qg fawy asw wERa, A
TIET W A8 | wAT WEea faw
TG § ITMEI G £F B
TR A AT & D gawr $§ o
*% fx gTF SgTor exd-wfge & ar
a7 wafag s E gH A ww-
wzH T4 wifge § |
MR. SPEAKER : That s an acessible
document. Why should they give n?
SHRI H. R. GOKHALE: 1 will not quote
any more because [ thnk [ have quoted
enough to ndicate what u my point of
view Why [ am quoting is not to say that
X judge 1 bad or 1 not haviog integrity
or ability or capacity or honesty.
It v a question of an outlook of a Judge.

Whetber he likes it or not, be imports and
briogs it mnto hus judicial pronouncements,

k3 ) -
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o wy fawd © ww aw weefe W
Ffawre & WY F wes & | WU e
T TAw Ay ® Ay ¥ o aw AW w7
wfzar aar i )

SHRI H. R. GOKHALE : sy
@agr for Fondus not the be-all and
end all ol the matte Thar.' v what
I am sayine

sit g fawd  wwfa ot sfem
agar QAT ST AER |

SHRI H R GOKHALE :1 had not
finshed Before that he mierrupted me In
Justice Ray you have the combsnation of &
person who upholds the 1ight of souety in
respect of properry and tn hun you have 2
person who upholds personal  hibertaes
Why should we turget it so soonm '
I will not quote any moie, because it

unne.cssary to  quole more

The mpression given 15 that when the
Government 15 saying “we have to take into
account the social outlook * 1t bas sard
something revolutionary, out of the way,
and something which hasnot happened be-
fore 15 happening now That is not so
It has happened all the tme i the history
of the Supreme Court and High Court
for no fault of anybody It 1 n the nature
of things, whether 4 human being s a judg.
or not, to have a pmiosophy 1f he bhas
to fuoction as & human beng, consciously
or unconsciousiv he has fo import his phi
losophy into the judiial pronouncements

The Golakh Nath case was mm 1967 W
witd that of we are wrong, we will corrou
the Constrtution, amend the Constitution
We amended the Consutution We saw the
same thing 1o the Bank Nsuonalisation
case The Golak Nath case came afler two
previous decisions where the compleic
amending power of Parlhament has been
upheid by the Supreme Court. The Bank
Nationalnation case comes afver article 31(2:
had been intarpreted to mean that compen
sation payable was not justicsble and no
the market value In the Princes Case the
Supreme Court had given a judscial pronoun
coment that whothor you recogmie the
Ruler or not, or whom you derecognie,
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is a political act. Here they thought that
it was not a political act, they can go into
tho question because it was a constitational
question. Where do we go? The Court may
decide mgainst us, but we are entitled to
know what is the mind of the Court. Has
it a mind when it changes its pronounce-
ments from time to time? when public
policy and public legisiation has to depend
on the law laid down by the Supreme Court,
If the Supreme Court goes on changing from
time to time, how are (hese people who arc
congerned with the implementation of public
policy te function?

The reason why 1 mientioned or quoted
those cases was not to throw out anybody
hecauvst he was against us in the Golak Nath
case 01 with us or becuuse he was against us
in the Bank Nationaliwation case or with us.,
Thut wuc hardly relevant, The idea is. it
you ook back over a reasonable period of
years and take the judicial pronouncements
of various eminent individuals, you will
be able to arrive at an objective basis, u
ratiomal conclusion, as to what outlook or
what view a person has with regard 1o
matters with which this Parliament, and
through this Parliament the people of thas
country, arc fundamentzlly concerned. It
this s what we have done, I have no apology
and I need not be apologetic in supporting
the appointment of Mr. Justice Ray. Mr.
Justice Ray hes 4 long and cutstanding
ciureer ot a judge. He has no political bias
In one case o man muy give a judgment 1n
favour and in another cuse be may give u
judgmoent apiinst u particular party. That
does not really give an indication of hi
outlook. We have 10 give a change to all ot
them te find out how they resct on bas
national rssues

1 am guue sure that even ater ali thiy
hue and cry the Supreme Court of India will
remain is o firm foundauon of democracy
in this country.

it is regrettable that thy has been expluied
for political purposes. 1t is more regrettable
that the Judges themiclves should have gom
on and participated in seminars organised
by political parties. 1t » much more regret-
table that onc of them i yet a sitting Judge
of the Supreme Court and [ have no words
to «ziticiec him. The pont is, bow it is that
suddenly in a day after the resignation, one
wakes vp to find his views are in tune with
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political parties. One does not' form his
views overnight,

Therefore, when we say or for that
matter when it i sail that the philosophy
or the awareness which a Judge must have as
a human being irrespect of important mat-
ters, it is not a demand that a Judge should
be “committed””. Tt is, on the contrary, &
demand that a Judge will be committed to
nothing efsc but to the Constitution itsclf
which includes the Directive Principles.
The Directive Principles in a  nutshell
contain a philo-ophy of the Constitution.
When you sce that what the Judge saya is
against the philosophy of the Comstitution
itself, then I do not think any Government
which has any sensc of 1esponsibihty or any
Parliament which seeks to represent the
people can 1ake the view that we will put
people there who will not implement the
philosophy as gnshrined in the Constitution
itsell

It is not recently thai these questions have
arisen. These questions have arisen from
time to time. Some hon. Members said that
I referred to America. We must refer to all
the countries because situations similar to
this have arisen vverywhere. 1 think, it is
very important that I put before the Houswe
a statement made by President Roosevelt.
| want to rcad u small extract from the
troadeast address of Prosident Roosevelt
delivered on March 9, 1937, [tis very telling
because it deals with o situativn, more or
fess, simudar 1o ouns. 1 quote

“When the Congress has sought 1o
stabiise national apriculture, to improve
the conditions of labour, 10 safeguard
business against unfair cornpetition, to
protect our nutional resources, and in
many other ways, 1o serve our clearly
national nceds, the majority of the Court
has  °n aysuming the power 10 pass on
the wisdom of these Acts of the Congres+
—and 10 approve or disapprove the public
policy written into these laws. That is
not only my accusation, It is the accusa-
tion of most distinguished Justices of the
present Supreme Court ... §n the face
of these dismenting opinions, there is no
basis for the claim made by some members
of the Court that something in the Consti-
tution has compelied .them regretfuliy
to thwart the will of the people. Tho
Court in addition 10 the proper use o:
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itself up as a third House of the Con-
gress—a super-logislature, as one of the
Juatices has called it—reading into the
Constitution words and implications
which are not there and which were never
intended to be there. We have, there-
fore, reached the point as a Nation where
we must take action to save the Consti-
dution from the Court and the Court
from itself. We must find a way to take
an appeal from the Supreme Court to
the Constitution itself. We want a Sup-
reme Court which will do justice under
the Constitution---not over it, In our
courts we want a government of laws
and not of men, 1 want—as all Americans
want—an independent judiciary as pro-
posed by the framers of the Constitution.
That means a Supreme Court that will
enforce the Constitution ‘‘as written that
will refuse to amend the Constitution by
an arbitrary exercise of judicial powet-

amendment by judicial say-so. It does
not mean the judiciary so independent
that it can deny the exitence of facts
universally recogmsed Tlwost oOppo-
sing this plan have sought to atouse
prejudice and fear by cryng that | am
~eeking to *pack' the Supreme Court and
that a beneful precedent will be eslabhi-
shed, What do they mean by the words
‘packing the Court?” Let me uanswer thn
question with a bluntness that will end
all honest misunderstanding of my pui-
poses.

“If by that phrusc it is charged that
1 wish to place on the Bench spineless
puppets who would disregard the law
and would decide specific cases as T wish
them to decide, 1 make this answer :
that no President fit for his office would
appoint, and no Senate of honourable
men fit for their office would confirm,
that kind of appointees to the Supreme
Coun,”

This was what President Roosevelt said in
1937 when the Wew Deal legislation was
under challenge,

It is not as if we in India are saying this
for the first time because as far back as
1949 our great, Prime Minister, pandit
Jawaharlal Nehru, uttered these historic
words in the Constituent Assembly :
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“No Supreme Court and no judiciaty
can stand in judgment over the soverign
will of Parliament representing the will
of the entire community. If we go wrong
here and there, it can point it out, bt in
the ultimate analysis, where the futurce
of the community is concertied, no judi-
ciary can come in the way, And #f it
comes in the way, ultimately the whole
Constitution is a creature of Parllament
.« it is obvious that no court, no system
of judiciary can function in the nature of
a third House as a kind of Third House of
correction. So, it is important that, with
this limitation, the judiciary should func-
tion ... uitimately the fact remains that
the legislature must be supreme and must
not be interfered with by the courts of
law in such measures of social reform.™

Qur great architect, Pandit Jawaharlal
Nehru, said it a far back as 1949. When
| am saying today is this. We do not want
the Supreme Court’s independence to be
fettered at all. In fact, we wunt 4 strong and
mdependent Supreme Court, but 4 Supreme
Court which will decide under the Consti-
tuton and not over it. It is Tor us now to
say that we want to take the appeal from the
Supreme Couit to the Constitution; because
otherwise 1n some of the judgments whee
do you get this 1dea that the power of Parha-
ment, as 1ead 1 the Constitution, » absu-
lutely clear and without any hmitation
They say that there arc some basic features;
this is a limitation not written in the Consts-
tution but introduced in the Constitution hy
Judicial say-so. That is exactly what we wal\
not allow to happen, We do not want that to
happen in this country. We will be failing
in our duty if w= do not take steps in this
vital matter to see that we appoint inde-
pendent and strong judges who will uphold
the Constitution and not sit over it, who will
decide matters not in accordance with ther
political outlook but in accordance with the
outlook and the philosophy as envisaged
in the Consutution itself, in accoidance
with the views accepted by the community
at large, by the country at large, and in the
direction in which this country is seeking Lo
go. 1 do not think any Further elaboration
1S Necessary.

In the end | would add this that it 1
unfortunate that judges have bocn broaght
in and references have been made 1o indi-
vidual judges. When 1 referred to Judges



317 Bills Introduced

1 never meant any disrespect to the individual
judges. T thought I was entitled, and I am
entified to look at the judicial pronounce-
ment of a judge. Once they are renderad:
they become public property. Therefore,
without making any allegation, without
attempting to refer to the learned judge who
went out of his way to make all kinds of
remarks, 1 would only say that I do not think
they deserve any reply. All that I want to
say is that we have no animus against these
individuals, As the Law Commission itsol’
bas said, when certain persons are super-
seded, it does not mean any disrespect to
them, because the considerations are di-
flerent. It is interesting to mote that the
present Chiel Justice himsell has struck
down laws made by Parliament. Only in
the very recent past he was a party to the
decision striking down the Maintenance of
Internal Security Act as well as the Govern-
ment’s order regarding mewsprint control.
1 wish to make this abunduntly clear and
then 1 will concludc. We are in no way
interested in having a pliable or weak court.

On the contrary. it i~ the cardinal principle
of ours that the court must be independent
and strong. But independence and strength
in a court by iself will be of no value with-
out an understanding of the deeper forces
of to-day which motivate the millions and
mullions of ocur countrymen who wanta
new and better life and our jusufication 1ot
doing what we have done 1s that we belive
that the gentleman who to-day adorns
that high position of Chief Justice of India
has shows that not ooly in terms of his
knowledge and understanding of law, of
mdependence of thought and action he
ranks among the leaders of judicial pro-
fession in our country but also that he
possesses an understanding of where our
country is going and where all of us want
to go, to transform a great country to the
India of our dreams.

Thank you, Sir.

19.17 hrs.

CONSTITUTION (AMENDMENT) BLLL*
(Amendment of articles 248, 250, o)
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*Published in Gazettc of India Fxtra-
ordinary Part 1, Scction 2, dated 4-5 7.
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SHRI SAMAR MUKHERJEE (How-
rah): 1beg to move for leave to introduce a
Bill further to amend the Constitution of
India.

MR. SPEAKER : The question is:

“That leave be granted to introduce a
Bill further to amend the Constitution of
India.

The motion wuas adopted.

SHRI SAMAR MUKHERJEE : |
introduce fthe Bill.

WILD LIFE (PROTECTION)
AMENDMENT BILL*

SHRI RANABAHADUR  SINGH
(Sidhi) ' 1 beg to move for lcave to intro-
duce a Bill to amend the Wild Life (Protec-
tion) Act, 1972

MR. SPEAKER : The guestion 1

“That leave be granted to introduce
a4 Bill to amend the Wild Life (Protec-
uon) Act, 19727

The motion was adopted.

SHRI RANABAHADUR SINGH I
introduce the Wil

MR SPFAKER * Next Bill s withdrawn,

NETAJI NATIONAL ACADFMY BILL*

SHRI SAMAR GUHA (Contay 1
request for leave to mtroduce a Bill 1o
prowvide for the establishment of the Netaji-
National Academy to disseminate know-
ledge on various important subjects, such
as

(a) Economics ol Planning;

(b) Comparative political philosophies:

(c) Advance military science; and

(d) Problems of Indian National inte-

gration and matters connected there-
with and mcidental there to.

1 beg to move for leave to introduce a
Bill to provide for the cstablishment of the
Netayi National Academy to disseminate
knowledge on various important subjects
and matters connected therewith and inci-
dental thereto.

tintroduc>d with the recommeandation of
the Presider.



