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We will take up, .

'SHRI SAMAR GUHA : What about my
‘request, Sir ? Will you please ask the
.Government to make a statement ?

MR. SPEAKER : I will resist this if you
goon like this. I am not prepared to
Iist_en to you,

‘SHRI SAMAR GUHA : 1 will have to
make you listen. People are being killed by
the Pakistani tanks. I have to make you
hear because you are here to hear us_, *

‘MR. SPEAKER : Nothing of what the
hon, Member says will go on record.

Everyday a scene is being created in this
House. What is this ?

Now we will take up this Bill after
lunch.

We meet after lunch at 2-]5.

1313 Inﬁ.

" The Lok Sabha adjourned for Lunch
till Fifteen minutes past Fourteen
of the Clock.
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The Lok Sabka Rcmtmbhd qﬂa’
Eunch a1 Sixteern minutes past
Jourteen of the Clock,

[Mr, SPEARER in the Chair]

CONSTITUTION (TWENTY
FIFTH AMENDMENT) BILL

THE MINISTER OF LAW AND
JUSTICE (SHRI H. R. GOKHALE) : Mr.
Speaker, Sir, I rise to move :

““That the Bill further to amend the
Constitution of India, be taken into
consideration.”

Sir, in the last session of Parliament the
Constitution (Twenty-fourth) Amendment
was passed with an overwhelming majority.
It has now become =a part of our Constitu-
tion. The famous judgment in Golaknath
case has therefore gone out of the field.
Having asserted the supremacy of Parliament,
it is now open to amend any provision of
the Constitution and the decks are now
cleared for the passage of the Constitution
(Twenty-fifth Amendment) Bill.

The present amendment seeks to amend
Article 31 and to add a new Article, Article
31-C. The proposed amendment substitutes
the word ‘amount’ for ‘compensation’. This
amount may be fixed by law or may be
determined in accordance with such princi-
ples and given in such manner ' as may be
specified in law. The proposed amendment
also provides that no such law shall be called
in question in any court on the ground that
the amount so fixed or determined is not
adequate and that the whole or any part of
the amount is given otherwise than in cash.

The proposed amendment is necessitated
by the judgment of the Supreme Court in
what is now known as the Bank Nationalisa-
tion case. After the Fourth Amendment
was passed by Parliament, there have been
many judicial somersaults on the interpreta-
tion of the Fourth Amendment, but in the
last case, the Bank Nationalisation case, the
continued use  of the word * ‘compensation®
led to the interpretation that the money egui-

_vslemofthe pmpertyanqmrednmsthe
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given for any property taken by the State
for a public purpose. This interpretation
gwcn by the Supreme Court completely ren-
ders nugatory the provisions of the Fourth
Amendment which made the adeguacy of
compensation fully non-justiciable. Even
Mr. Justice Subba Rao, as far back as 1965,
had held on the Fourth Amendment that
the compensation payable and its adequacy
was not justiciable, nor were the principles
laid down in the statute- justiciable. But
very soon thereafter he overruled himself.
He was again overruled in a subsequent case
by the Supreme Court which is known popu-
larly as Shantilal Mangaldas case where the
Supreme Court held that adequacy of com-
pensation was not justiciable,  If the matter
had rested there, then full effect could have
been given to the Fourth Amendment, but
then, as [ stated earlier, therc was another
somersault and the matter was argued again
before the Supreme Court in the Bank
Nationalisation Case, The judgment in the
case of Shantilal Mangaldas was overruled,
and the Supreme Court has again laid down,
relying on the use of the expression compen-
sation, that compensation means money
equivalent, in other words, il means the
market value of the property.

This decision of the Supreme Court in
the bank nationalisation case really, although
not expressly, repealed the Fourth Amend-
ment which was passed by this House in the
year 1955. 1 have mentioned this history
only to point out to hon. Members that
what is now sought to be done in this amend-
ment- is to restore the siatus gquo ante which
prevailed after. Shantilal Mangaldas's case
and before the judgment in the bank
nationalisation case was delivered.

It is also important to remember that
the proposed amendments provide for the
Sxclusion of the applicability of article
19 (1) (f).in property which is covered by
article 31. This again became necessary
becouse of a change of view in the décisions
of the Supreme Court. FEarlier decisions of
the Supreme Court had consistently taken
the view that both these article, namely
19 (1) (f) and 31 are muturily exclusive and
if the provisions of article 31 are held to be

Applicable, they do ‘not have to look to .
article 19 at all to fiind out whether a

~ programmes  will
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legisiation is maomble Bu: amn. in the .
bank nationalisation case, that view was.
reversed, and a posnion was introduced
wherein it was held that even if all the
requirements of article 31 were satisfied, you
must test it also on the anvil of article 19
to find out whether a particular legislation
imposes a reasonable restriction or not. So,
this set at nought completely the intent and
‘purpose for which this Parliament had passed °
the Fourth Amendment in 1955, and that
is the reason why the present amendment
has been put forward before the House for
consideration to restore the sfatus quo ante
and to make it clear beyond doubt that it
is for Parliament to determine as to what
is the rcasonable amount which should be
‘payable in the case of acquisition of property.
1t is not the court which will be the final
arbitor to decide oh the reasonableness of
the amount, but it is this Parliament which
would be the final arbitor for deciding as to
what amount can be regarded as adequate
or can be regarded as reasonable for the
aquisition under a particular legislation.

It is obvious that it should not be
possible for the court to block measures of
social change by compelling payment of
compensation of such a high quantum as to
make it impossible to implement the socio-
economic measures. Hon. Members will, I
am sure, appreciate the crucial importance
of this.

On the agenda today is a far-reaching
programme aimed at restructuring the entire
socio-economic fabric of our country. This"
will involve greater and greater State inter-
vention including nationalisation of major
areas of . industry and comerce. Clearly, if
we are compelled to pay market value as
compensation for .everything we acquire, our
become impossible of
implementation or at best beset with threats
of litigation and stay orders all the way.

SHRI PILOO MODY (Godhra) : ‘What.
‘progfamme ?

AN HON. MEMBER : s‘o'ci'aua
soclety B

smuu R. GOKHALE : ‘Even as far
back as 1955, when the Fourth Amudmenl_
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.was moved and taken for consideration,
Pandit Jawaharlal Nehru intervening in the
debate had made very significant remarks
in respect of the obligation of the State to
pay compensation at the market rate for
propertics acquired. He said this :

*If we are aiming, as I hope we are
aiming and we repeatedly say we are
aiming, at changes in the social structure,
then inevitably we cannot think in terms
of giving what is called full compensation
Why ? Well, firstly because you cannot
do it, secondly because it would be
improper to do it, unjust to do it, and
it should not be done even if you can
do it for the simple reason that in all
these social matters, laws etc. they are
aiming to bring about a certain structure
of society different from what it is at
present. In that different  structure,
among other things that will change is
this, the big difference between the
have's and the have-not's, Now, if we
are giving full compensation, the have's
remain the have’s and the have-not’s
have-not’s. 1t does not change in shape
or form if compensation takes place.
Therefore, in any  scheme of social
engineering, if 1 may say so, you cannot
give full compensation, apart from the
other patent fact that you are not in a
position-nobody has the resources—to
give it.”

Panditji mcant what he said. But the
whole objective was frustrated by the deci-
sions of the Supreme Court; they were
rendered nugatory, particularly in the last
case, namely the bank nationalisation case.

That is why T should again emphasise
that the present amendment has become
necessary to restore the position which
obtained prior to the Bank nationalisation
case to enable propery to be acquired for a
- public purpose on payment of reasonable
compensation as will be determined by
«- Parliament.

Speaking on the issue of corﬁpcnsaﬁon.
it would be very interesting to see how even

as far back as at the time of the first Round
Table Conference Mahatma Gandhi said
these very prophetic words, He said :

“If the national government comes to
the conclusion that that step is neccessary
no matter what interests are concerned,
they will be dispossessed and they will
be dispossessed. I might tell you, with-
out any compensation, because if you
want this Government to pay compensa-
tion, it will have to rob Peter to pay
Paul, and that would be impossible.™

What is the reasomable amount must,
therefore, of necessity be left to the decision
of Parliament. Judges howsoever eminent
cannot be permitted to cnter the political
arena 50 as to infuse their own political or
economic thinking in place of the philosophy
which Parliament in its wisdom may accept
in the interest of the people ol the country.
The danger of making political and econo-
mic decisions dependent on the individual
philosophy of Judges was pointed out by a
prominent member of the Bar, then a mem-
ber of the Rajya Sabha, in the debate on
the Fourth Amendment. He said this :

“1t is rightly said, Sir, that law is on¢
generation behind society and lawyers
are two generations behindsociety, and
1 may add that judges are three generu-
tions behind society.”

SHR1 ATAL BIHARI VAJPAYEE
(Gwalior) : What about former Judges ?

SHRI H. R. GOKHALE : The member
who said this was than an eminent
member who spoke on this, These arc
the words uttered by a then member of the
Rajya Sabha and at present a sitting eminent
and distingushed Judge of the Supremt
Court — I am referring’ to Mr. Justice
Hegde. ' '

That is precisely why the danger of
asking Judges to interfere in the political

arena is this, that they import their concepts
which were probably good three __."gcr_:crattons ]
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ago. Thal is why the amendment intends to
put the judiciary beyond the pale of contro-
versy by making the determination of com-
pensation non-justiciable.

May I say this, that it is not to take
away somcthing from the powers of the
court, but it is really to protect the court
from itself, the judges from themselves,
because if the judges begin to enter into a
discussion of politics and economics, it is
inevitable—as indeed it should be inevitable
—that they will be subject - to criticism from
the people at large. Tt is to save them from
this catastrophe that it is always regarded as
essential that judges should be protected
from public controversy on matters which
arc political, matters which are economic.

Critics of the present measure scek to
invest property rights with an aura of
sacrosanclity by regarding it as a primordial
institution of the law of nature. It is this
approach which led the Supreme Court in
the Bank WNationalisation Case {o seek help
{rom the now archaic and long-past dead
theories of Blackstone who regarded property
as a natural right. Such a view is not only
out of tune with the juristic approach to the
institution of private property in modern
jurisprudence, but it is not in tune even
with the native genius of ancient and tradi-
tional juristic thought in India. The indivi-
dual's right to private property must yield
second place to the supervening right of
society to acquire the property for a public
purpose. That is the eminent and dominate
basis of the amendment which the House
is called upon to consider today.

I cannot do better than once again
remind the House of what the Father of the
Nation said, again many many years ago.

SHR1 PILOO MODY : Do not desecrate
his name.

. SHRI1 H. R. GOKHALE : He said :

“q have in mind many things [ would
have to do in order’ to equalise. condis
tions.
‘gether India would be “engaged In pass-

ing -legisiation in “order . to - raise the
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downtrodden, the fallerr, from the mire _
into which they have been sunk by the
capitalists, by the landlords, by the so-
called higher classes and then, subaquently
and xlentnhcal!y by the British rulers.”

“If we arc to lift these people from the
mire, then it would be the bounden duty
of the National Government of India in -
order to set its house in order, comti-
nuelly to give preferences to thesc people
and even free them from the burden
under which they are being crushed.

And if the landlords, zamindars, monied-
men and those who are today enjoying
privileges,—1 do not caroc whether they
are European or Indian~-if they find that
they are discriminated against, 1 shall
sympathise with them, but 1 will not be
able to help them. I will therefore be a
battlc between the haves and the have-
nots.”

Sir, that really takes me to a more vital
part of the 25th Constitution (Amendment)
Bill, and that as, the newly introduced
article 31C and which, 1 am proud to say, is
a land-mark in the constitutional history of
India. This article, for the first time, gives
to the directive principles of State policy in’
our Constitution a place of primacy and
predominance., The directive principles arc
fundamental in the governance of the country
and it is the duty of the State to apply these
principles in making laws. Though the direc-
tive principles are not in terms enfor-
ceable by any court, the proposed amend-
ment makes the enforcement of the directive
principles possible,

The proposed amendment proves that
no law giving cffect to the policy of the
State towards securing the principles specified
in'clauses (b) or clause (c) of -article 39
shall bé¢ deemed to be void on the ground
that it is inconsistent with or takes away or
abridges any of the rights conferred by article
14, article 19 or article 31 of the Constitu-
tion, not withstanding anything contained
in article 13. The two clauses, namely, ()
and (¢) of article 39 enjoin on the State to
direct the policy towards securing that. owner-
ship and mnlml of mltennl\ moawcs -of the -



'zz‘l cwm (zsaa Aum':.) Bill

[Shn H R. Goklmle}

'_-eemmuntty are so distnbutod as best to

- subserve the common good and that the
" operation of the economic system does not

sesult in the concentration of wealth and

means of production to the common detri-
. ment. The implementation of these directive
principles is vital for the achievement of our
objectives of re-structuring society so as to
make it eqalitarian and just. The proposed
amendment removes the majore road-blocks
in the implementation of these directive
-principles. A legislation containing a decla-
ration that it is for giving effect to the policy
conuined in article 39 (b) and (c) of the
" Constitation will disable courts from scruti-

nising: whether such legislation in fact gives

. effect to such a policy.

. The Law Commission, in its recent
report, has fully endorsed the basis of the
proposed amendment in the following words :

“However, as we have already indica-
ted, directive principles not being cenfor-
_ceablc were given a some what inferior
position in judicial process. The propo-
- sed Bill for the first time recognises the
_primacy of directive principles and has
. selected two of them enshrined in article
39B and 39C for implementation in the
~ first instance. That is why we think the
Bill marks the beginning of a new era
in the- coustitutional history of our

. co“nw-’.

{ am proud to say that this cluuse refers

to implementation of the directive principles
.of the Constitution. The Law Commission
. 1.am, tempted to repeat these words because
I want to emphasise with regard to the basic
approach undcrlymg these articles which arc
- proposed to  be amended —has fully agreed
- that after it is-adopted Parliament will have
- ~heralded a new erain the pursuit of the
‘goal plapad before the nation by the Cons-
titution : to -establish social and economic
+ justice in this country, The Commission
gs in. fu’ll nx:eemen: with this. ob,)ect of the

; Hsvm; apmcmed the basic appmcb
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Law Commission has made two recommenda-
tions which we have found very: difficult to
accept. The Law Commission, for example
wants that the bar to judicial review should
be confined only to article 19 (1) (f) and (g)
and not to the whole of article 19, But I
must point out that the Law Commission
itself agrees and concedes that the reason
for the apprehension which the Government
has in its mind for including the whole of
article 19 is justified. It in terms refers to
the decision of the Supreme Court in the
price page schedule case which is now very
well known as the Sakal newspaper case, and
the Law Commission says that “*The appli-
cability article £9(1) (a) was unduly and
unjustifiably extended in that decision so as
to apply in the case of newspapers where a
price page schedule was fixed.

Now the result  of it was that inspite of
the basic right under 19(1) (a) being availa-
ble to the common man. it actually worked
for the protection of the monopolists and
property owners. It was nobody’s intention;
it can never be the intention in a democratic
set-up to touch the basic fundamental rights,
such as the right of association, right of free
speech and so on. Itis equally the inten-
tion and confidence of the Government that
under the garb of the exercise of these basic
rights which are meant for the common man,
it should not be made to result in the pro-
tection and perpetuation of monopoly and
property owning class in this country,

That is why the Government has found
it unacceptable to confine the power of judi-
cial review tmly to articte 19(1) (f) and (g),
and thought - it advisable that it shouid be
applicable to the whole of 19 (J’rrrcrmptious)

The Law Commission has also recommgn-
ded that in article 31 the declaration which
is made finally, determinative and non-justi-

ciable should be deloted. - Once again 1. find.
it extremely -difficult to accept the reason

. given by the Law . Commission for meking

this recommendation that it . should be dele- -
ted. The Law. :Comimission mentions it'as

@ ground. if the declaration is - kept as it is
uﬁamymzmicie 31C, Iam mmﬂm the : '

andnamade mmticeabhem méam_
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whue there 1- colourable exercise of power
or where there is fraudulent use of the cons-
titutional power, or.as the Law Commission
says, if you use this particular article for
making a law for a purpose  which has no
nexus whatsoever with any of the Directive
Principles contained in artticle 39(b) and (c)
cven then, says the Law Commission, the
Court will bc precluded from going into the
matter and find out whether the law furthers
the implementation of article 39(b) and (c).

I would very respectfully join issue with
the members of the Law Commission on this
because it is well settled and well known
in jutisprudence that howsoever rigid and
tight a declaration which disables the court
from going -into the justiciability of a matter
might be, nothing can happen in which the
court might say : I realise that this is a fraud
and still I am helpless. The court can never
say : this is colourable exercise of power
and this particular clause bars me from going
into the colourable cxercise. Even if the
whole declaration is left as it is, the court
is not as helpless as the Law Commission
believes it is.

On the other hand if the clause is dele-
ted, the dungers are far greater than the so-
called advantage which will be gained by
deleting the clause. Once again, I say that
if the courts are asked to consider and decide
as to whether a law really implements and
gives effect to the Directive Principles con-
tained in article 39(b) and (c), what are we
doing if not dragging the judges and courts
into an arena which rightly belongs to the
field or public life, with which a judge, those
who are individuals as jugdes, is not con-
cerned. We expose them to criticism but the
worst danger is that we enable them to in-
fuse their own political philosophy in their
judgments which unfortunately has been the
experience in the country for the last ten
years, Should we take this risk and should
we enable the courts to determine whether
4 certain- law is adequate, is sufficient to
implement the Directive Principles 7 When
Parliament makes a declaration in its wisdom
that the law.is intended and -meant for the

{urtherance ~of one .or both the Directive

Principles: referred to in- article - 39(b) and

12 lthmdinstomﬂmaucmym
tlsmchory ﬂmtﬂﬂwﬂld bemada jﬂlﬂdﬂb‘% .
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that in'a political matter the judgea of the
court should be asked to sit in political
judgment when their ficld really should be
confined to decisions on legal mterpretl-
tion.

That, according to me, was a far greater
danger, a danger, would repeat, not to the
intentions which we have in going ahead
with our programmes, but a danger to the
reputation of the Judges themselves because. it
has been shown that the Judges have been
tempted to be drawn into the political arena.
Otherwise | am not able to understand how
in the 1970's Blackstone can be the basis
of a decision for saying that property is a
natural right, as if nothing has happened
after Blackstone died. Even in England, a
country which is otherwise regarded as fairly
conservative, in the last 50 years the Judges
have gone back on that position. Even Lord
Denning, who is a sitting Judge of the Court
in England today, has said in more than one
judgment that we cannot go back to Black-
stone in this country, when the wvery comp-
lexity of modern times requires lagislation
to deal with situations which are unheard of
and which could not be imagined when Black-
stone lived. Therefore, you import a new
theory of jurisdiction. How do you import
Blackstone unless you import your own politic
and economic theory into interpreting the
legislation ? Therefore, the question. for con-
sideration before the House is whether the
recommendation of the law Commission
should be accepted. I am afraid it is impo-
ssible to accept that recommendation for the
reasons which have mantioned. Opening the
door of jurisdiction to the judiciary would
mean enabling them to examine whether the .
Directive Principles were or were not imple- °
mented by the legislation in question. Such
a thing would import the political philoso-
phy of the Judges and, as I have said carlier,
it would involve the Judges in matters which
rightfully belong only to the political and
cconomic sphere. That is why the decla-
ration, I submit to the House, should remain
as it is. ST

"By passing the proposéd nmeﬂdment.

' Homvdﬂbenkln;a decisive. and lﬁuoﬁc-

step'forward ‘towards the fulfilment of our

" social obawtiw Iwonld. Mm, mom--
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' mend to the House the passing of the pro-
posed Twertyifth Amendment.

‘SHRI SAMAR GUHA (Contai) : What
about the amendments that you have circu-
_la;ed ? :

.SHRI H. R. GOKHALE: When the
- question of amendments, comes, we will deal
‘with them. Just now the question of the
. amendments does not come.

MR. SPEAKER : Motion moved :

“That thc Bill further to amend the
Constitution of India, be taken into con-
sideration.”

“SHRI P, K. DEO (Kalahandi) : I beg 10
move :

_ “That the President of India be reques-
ted to refer the Bill to the Supremc

. Court under article 143 of the Constitu-
tion.” (23)

SHRI ATAL BiHAR! VAJPAYEE : 1
hcg to move :

“That the Bill be circulated for the pur-
pose of cliciting opinion thereon by the
15th February, 1972 (24)

SHRI PILOO MODY ;: On a point of
submission. The Government has given notice
of three official amendments.

-MR. SPEAKER : They will be taken up
when we come to Clause-by-Clause consi-
deration. This is :he motion for consideration
of the Bl!l

_ SHRI PILOO MODY : I am making a
submission, ‘not trying to tell you something
that you already know. -

"My submission is that we should know
whether the Government intends to move
-these amendments or not before the debate
- tkes place so that the debate can be mean-

_NQVEMBER 30, 1971 '
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ingful, because if they intend to move them,
there is so much that can be said in the
dcbate that would otherwisc not be necessary .,
So, I think that in a situation like this, on
such an important Bill, the Government
must make its mind clear at this point.

MR. SPEAKER : This is a submission
to the Government, not 10 the Speaker. The
total time is 8 hours. Perhaps 5 hours may
be devoted to general discussion, 2 hours
for the clauses and 1 hour for third reading.

SHRI PILOO MODY : What about my
submission ?

MR. SPEAKER : That submission does
not concern me; that concerns the Govern-
ment.

SHRI PILOO MODY : That mcans, they
will have 24 hours more for horse-trading.

SOME HON. MEMBERS :
be extended.

Time should

SHRI ATAL BEHAR] VAJPAYEL : It
should be 10 hours.

MR. SPEAKER : We will sit for longer
time, if necessary.

Shri Samar Mukerjee.

SHR1 SAMAR MUKERJEE (Howrah) :
Mr. Speaker, Sir, [ am not a lawyer nor a
judge and 1 do not know the subtleties of
these formulations in the Acts and Rules. So
1 will not deal with thosc aspects. This
amendment is of a political nature and so, I
will confine myself to the sphere of politics
and economics. I have heard with attention
the quotations made by the Law Minister,
particularly of Pandit Jawaharlal Nehru and
Gandhiji, in relation to the objectives before
the country, which they have placed. But
these are very old quotations. The objectieves
placed by them before the country were aiso
very old. But the Constitution of the country

* was scrving ‘the big business, the  capitalists

and the monopolim for the last 25 yedrs, lt_
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is now after 25 years that you feel the neces-
sity of introducing this amendment in article
3! in regard to compensation. The purpose
of the amendment as stated by the Law
Minister, - is to restore the Status quo ante.
That means, you are holding the views which
you were holding up till now for the last 25
years, though you are placing here the poli-
tical outlook that you want to bring about a
change in the pattern of society and in the
. economic and social structure of society by
minimising, if not ramoving dispurities,
among the people. You have also said that
the struggle is going on between the haves
and have-nots and this amendment is to
bring about changes in the lives of thc have-
nots, so that some curbs can be placed on
the haves in the from of some restricted
compensation. If you really want to analyse
the Constitution from the point of view of
haves and have-nots, I would request you to
deeply ponder over the real class character
of this Constitution. It is a constitution to
exploit and safeguard the exploitation of
the society. Unde, this consitution monopoly,
capitalism has grown on a big scale. It is
under this constitution that the land-lords
vested intercsts have got the protection of
this government and also the courts. Today
you are referring to courts and accusing the
judges of holding out-dated views and inter-
pretating the provisions of the Constitution
with that old outlook.

Are you really serious in bringing about
a change in the social structure ? No. That
is quite clear because you want to restore
the status quo unte by introducing this
amendment. That means that you want to
safeguard the vested interests by these arti-
cles. Tn the Directive Principles of the Consti-
tution you have stated that there should be
no concentration of wealth; yet, during these
25 years there has been a phenomenal
growth of monopoly capitalism on the one
side and ‘concentration of poverty on the
other. That is why 25 years after indepen-
dence you have to raisc the slogan garibi
hatao. How has garibi intensified so much ?
Because, under this very Constitution you
allowed the vested -interests to rob the poer
people. Now if you want to introduce any
changes which are of a basic and fundamental
nature, then the estire  Constitution should
be chlnr:d lock, stock and barrel -

years but
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SHRI PILOO MODY : This is the,lock:
stock and barrel wil] follow,

SHRI SAMAR MUKHERJEE : We have
been repeatedly clamouring that exploitation
by big business, particularly foreign imperial
exploitation should be stopped. The big
monopoly capitalists should not be aliowed
unchecked robbery and exploitation of the:
masses. In order to bring about basic social
changes towards socialism the primary neces-
sity is that the means of production must
be taken away from the hands of the indivi-
dual and pleced under the control of society
by nationalisation. They should be the pro-
perty of the entire society. Without the
socialisation of the means of production you
cannot bring about changes in the sovial
structure and there can be no basic changes
in the relationship of production without
taking over the big properties in the hands
of the entire society. Article 31 was the
biggest barrier in the way of that because.
of the judgment of the Supreme Court about
compensation for 14 nationalised banks. So,
you are coming forward with this amend-
ment., But when an amendment is being
brought forward, it should not have a provi-
sion for payment of compensation, or at least
the compensation should not be the market
value. The basic solution is that this article
should go completely and there should be no
compensation for either foreign or  local
monopolist capitalists. Their property should
be acquired without any compensation. Simi-
larly, from the big landiords thc entire land
should be taken away without payment of
any compensation. That should be distributed
among the landless and the poor peasants.
They should be distributed land completely
free of any cost. Then there can be any basic,
fundamental changes in society and in the
economic structure. By simply bringing about
these types of amendments no basic change
will take place. .

The Directive Principles were there incor-
porated in-the Constitution {or. the last 25 -
those Directive Principles are
simply pious wishes, only to hoodwink the
masses. On the one side there are the Direc-
tive Principles and, on the other, there is
full guarantee for unfettered exploitation to

thehmvemd .interests through - the clausea
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- -of Findamental Rights. You have turned the

. right of _property into a fundamental right

- and you are not yet basically, fundamentally,
~changing that article.

., : lfyou are serious, you must bring about
_ provisions of that nature. But instead of that,
we. see evon amendments to the amendments

- that have been brought forward here, You

. are silent ‘whether you will press for them
‘here or not. Bui these new amendments to
the amendments quite signify that under the
~ pressure of the big business you have even
-retreated -from what amendments you had
brought . forward in July last. That is why,
though we are prepared to support the origi-
nal amendments, we .are not prepared to
support the new amendments to the amend-
‘ments.

In the name of minorities vou want to
" maintain ‘the system of huge profiting through
- educational institutions. You know the
example of Kerala where the entire Catholic
Church turned to be an educational system
as a source of big business. They have
amassed a huge amount of money and have
_become a centre of reaction and corruption,
" By this new amendment you want to protect
‘these types of vested interests. That is why
we are totally opposed to these new amend-
ments to your original amendments.

~ 'Also, you have brought. forward one
amendment on page 2 which says ‘‘which
does not give adequate effect™. This question
of adequacy is subject to interpretation by
the courts. By this amendment also you are
creating some loopholes for the courts to
_ interfere in these cases, That is why also we
are opposed to these.

-Then, you have introduced that two-

. thirds majority of those present in the House
- as.-well as-the majority of the total strength
.. dhould’' be the condition for .introducing
-~ Jegislation under these amendments. This ‘also
is 2 subimijssion to the pressure of the wested

- _interests. If this is accepted, in the State

.- :Assetoiblies - generally for 'the . twosthirds

mmh present ‘or for any particularly -
(- purty to'get. may ‘not be. possible -in‘many -

cases. Thatis why these measures will be
held ‘up: So, I am opposed to these new.
amendments to the original amendment -of
the Constitution. . . .

Regarding clause .3 (new article 310),
you are taking away entirely the rights con-
ferred by article 19. Here also I am opposed
to taking away the entirc rights under
article 19,

15 hrs.

Here, the apprehension and the concern
expressed by the Law Commission’s Report
is just because article 19 confers the right of
speech, association and other elementary
democratic rights to the citizen. That right
you cannot take away with the provision of
this new clause which you want to introduce.
That is why T want that only sections 15()
and (g) should be taken into this amendment
and other sections should be left out.

My conclusion is that this amendment
which you are now trumpeting, that it is a
very big step in introducing the basic funda-
mental changes in the social structure, is not
the reality though you are using it for your
election purposes. But still it will be a
slight curb on the big business. That is why
we are supporting it. In order to change the
social structure, we want that the changes in
the Constitution should be more basic and
fundamental, That is why we are demand-
ing, time and again, that these big business-
men and the foreign imperialists should be
given no compensation and these big land-
lords should not be given any compensation.
Only small and medium owners or busin_as-_
men should be given some .compensation.
Otherwise, there cannot be any basic, funda-
mental, change in the social structure of our
country. :

'SHRIN. K. P. SALVE (BetuD) : .M.
Speaker, Sir, after listening to the very able,
erudite and lucid speech of the hon.  Law

_ Minister, there is hardly :any. necessity for me

to deal with any fact which. deals with. the

 historical -background leading to  present:

amendmient to:ths Constitution.. However, $0
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a compmm and a conscientious student of
the Indian Constitution, I have no doubt in
my mind, it would not be - very difficult - to
infer and ascertain that in the preceding two
decades, when with various amendments we
.riddled the Constitution, we have never
deviated 'and departed from the cardinal and
basic principles which has commended them-
selves to the founding fathers of the Consti-
tution.

In fact, the Parliament in exercisc of its
constituent authority, invariably, maintained
the primacy of the Fundamental Rights not
only over the rest of the constitutional pro-
visions but also over the Directive Principles.
That such primacy was very zecalously
guarded by the judiciary is a matter of
history.

However, we managed to enter & phasc
when, as indicated by the hon. Law Minister,
these very Fundamental Rights started
becoming a sort of weapon as it were, a sort
of an instrument as it were, in the hands of
the vested interests, in the hands of men, as
my hon. friend, Mr. Kumaramangalam, would
call them, men of property and property
alone to fight the progressive measures that
werc made and enacted by Parliament and
various State legislatures. This is how a
conflict arose between the Directive Principles
and the Fundamental Rights and it was of no
wonder that a time came when the Dircctive
Principles came to be identified with the
cause of the down-trodden, with the under-
privileged, with the famished and the poor
the and Fundamental Rights came to be
associated with the cause of the very few, the
vested intcrests, the men of prosperty and
property alone.

And then the battle royal reached. its
crescendo in the case of Golak Nath in
which by a stroke of pen the Parliament was
stripped of its constituent authority to tinker
with the fundamental rights and the
Parligrmoent was told that the law  which held
the field for nearly 17 years was not to be a

Dd law prospecnw:ly

And by a mapmy ot 8ix to ﬁva Judles
it wag held that the Parliament/shall hereafter

mtexerduiu comtituem autlwmy “in ;my
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manner whamoem cither to abridge o

abrogate the Fundamental Rights, Sir, even
the most fervid and most devout supporters
of the Golak Nath case at one time, to-day
admit that that particular decision of the
Supreme Court unfortunately happened to

be given in a manner which was not -only
incorrect but it was also improper. t

It is whispered very loudly, Sir, I repeat
it is whispered very loudly that then own °
political philosophy got itself super-imposed
in judgment when the Judges were called -
upon. to interpret a written Constitution. 1,
for one, would not want to utter a single
word that would mean any disrespect to 'the
Supreme Court. For, it is necessary to main-
tain such diginity of Supremc Court to keop
intact the infrastructure of democracy, we
show the maximum deference and respect to
the Supreme Court. 1 do hope, Sir, that the
Supreme Court will also show respect to
itself.

Therefore, we were compelled to come to
the Twenty-Fourth Amendment Bill. There
is a slight change I want to make to what
the Law Minister said about Twenty-Fourth
Amendment. We came in with the Twenty
Fourth Amendment Bill, the Law Minister
said, to re-establish the supremacy of the
Parliament, There is a slight change I would
fike to make. We did not establish the
supremacy of the Parliament. We established,
we reiterated the supremacy of the people
through the elected representatives working
in the Parliament. That is how it was. That
is how it was so far as thc Twenty Fourth.
Amendment Bill was concerned.

Everyone now holds that the Twenty

Fourth Amendment Bill is a valid piece of. .

fegislation. Though there is again a8 whisper
that until the earlier law which was the law
of the land was duly reviewed -by the
Supreme Court itself Twenty Fourth Amend-
ment itself could not be wvalid even if
Parliament has power to amend part III of
the Constitution.’
may be debated before the Supreme Gourt
However I do hope not.

The present measure, the memy.rifm' '

.Amdment to: :he Conaituzlon ua ¢om-

That is @ matter .which .
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" pletely new approach. It is a drastic depar-
- ‘ture in - the approach to ihe Constitution,
~both ‘in the matter of approach of the
Parliament to the Constitution and in the
principies which, so far have been cherished
or the principles to which the Constitution
- has conformed ail these years, and the
‘principles which commended itself to the
_founding fathers of the constitution. There-
fore, this measure, now for the first time,
"is such a drastic change in the approach, a
- drastic departure from the principles that for
the first time we have come to establish the
primacy of the Directive Principles over the
Fundamental Rights, some of the Funda-
mental Rights, especially the Fundamental
Rights relating to property.

Therefore, I agres with the Law Minister
that this is a historical landmark of the
Indian people in their pursuit to achieve their
socio-economic objective and surely, it isa
commendable endeavour by which we want to
‘facilitate the creation of a Welfare State by
establishing a social order in which the social,
political and economic justicc will continue
to inform ali the institutions in the national
life of the country. Therefore, I do submit
that this measure is so radically progressive
that I would describe this measurc asa
revolutionary measure  brought by this
Parliament.

1 would refer to what that great Italian
patriot, Mazzini, who along with Garibaldi
established a new order in italy, said about
revolution. I this concept of revolution is
true, then that applies to the revolution
which we are secing here to-day. Said
Mazzini :

-“Great revolutions are work rather of
principles and not of bayonets and are
achieved first in moral and afterwards in
material sphere.”

MNever ‘was it more true than what it is in
what we are doing today in Parliament.

'1..1"‘_5*'?\"5:'. Sir, it is necessary for me to
" enpiress some doubts that I have as regards

. -this measure~—they.arc doubts of a technica)

nature. I must make it clear as my predé-
cessor made it clear that he is not -a lawyer,
that 1 am also a chartered accountant only.
Therefore, my field is not Constitutional
Law. I will, therefore, depend upon commen-
sense; I am not going into the futile subtie-
ties of law.

The first doubt which comes to my mind
straightway is this. Whether the very object
which we have in this Bill, is likely to be
frustrated if we keep the Bill in its present
from ? The object clause makes it absolu-
tely clear that as a result of the decision of
the Supreme Court in the Bank WNationalisa-
tion case, clause 2 is being cnacted. The
Supreme Court held that compensation
is a Constitutional guarantee and therefore
compensation equivalent in money of the
property which is compulsorily acquired has
to be given. The Supreme Court contented
that Parliament was right in enacting that on
the question of adequacy of compensation
they cannot go into, but that determining
whether or not we are giving the full equiva-
lent in mony on acquiring property is
justiciable. This is an interpretation which
1 cannot understand. 1 cannot understand
the rationale when you agrec to stop your-
self from going into the adequacy of com-
pensation but still keep open for your
consideration the question whether or not
the same is equivalent in money for what
you have acquired. Arc the two processcs
different. The mistake therefore which I
think we may be committing—is this. We
have only changed the word ‘compensation’
and put in the word ‘amount’. The mechanics
of the entire article continue to show that
we are exercising the right of eminent domain
the right of requisitioning and acquisition of
property unaltered. s it not, therefore,
possible for the Supreme Court to take ¥
view like this ? Never mind the nomenclature
or name you call it by compensation or
damages or solatium. Never mind - whatever
name you call it, so long #s you exercisc
the right of eminent domain, your obligation
to make good the loss to the person who
loses the property is expressly recognised and
in that sense there is no change in the law.
And when that concept - comes in, -to take
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“it for granted that the controversy of the
status quo is clinched by the present amend-
.ment, I think is a view, not free from doubt
and I do not -certainly share the compla-
cency that this Bill in its existing form will
achieve the objective enumerated in the
Statement of Objects and Reasons in that
difficulty.

1 do hope therefore that this matter will
be carefully gone into once again. What may
happen is after one year it may come back
again for umendment and we find ourselves
where we were after the Bank Nationalisation
Case. Then we shall have to re-start a fresh
the same thing once again. For too long a
time we have waited. We have repeated
amendments after amendments, far too many
time and far to long, Sir. Let us put an end
to it. Let us make the thing obsoiutely clear
so that the courts do not find ways and
means to get within their purview and that
it does not become justiciable on the ground
releiving the status quo despite amendment.
In fact, if this still remains justiciable by
any means or manner then the entire purposc
and object of clause 2 would have been
completely frustrated.

My next doubt is with regard to the new
clause, 2B. It is stated therein :

“Nothing in sub-clause (f) of clause (1)
of article 19 shall affect any such Jaw
as is referred to in clause (2)".

As was ably explained by the hon. Law
Minister, it became necessary to insert this
particular clause because Supreme Court held
in Cooper’s case that when you acquire pro-
perty for public purpose, it is not enough if
you comply with the requirement of Article
31, but, you have also get to put on the
anvil, you have to take care of what is stated
in 19(1)(f). Now, we are confining ourselves,
therefore, only to 19 (1) (f) completely for-
getting that there. is ope more sub-clavse
where there is again property coming and
that is sub-clause (g) of article 19(1). What
happens if you go to take trade or business
which is covered by sub-clause(g). Then again
you w.:l.l have to_come for further amend-
neat, - Therefore, why can you. not take
precautions at this stage, t0 bring in - sub-

Bill
clause (g) ? Tl'us is of great importance but -

somehow this seems to have completely

escaped the notice of the draftsmen. ‘While
acquiring property you ‘may comply with
art. 31 but there is one more impor-
tant Article to be taken care of, which may
not have been -locked into ‘in the caseof
Bank: Nationalisation Case but nevertheless
which does become ‘important, and that is
Article 14 which guarantees equality before
law to everyone. In respect of that article,
it has been held by various courts that it
takes in arbitrariness, it takes in reasonable-
ness, it takes in generally discrimination and
particularly it takes in discrimination of such
type as it calls hostile discrimination where
unequals are treated as equals. - . Then is it
not more than likely that - some day, when
we arc acquirmg some property, it would be
found.

MR. SPEAKER : The hon. Member

should try to conclude now.

SHRI N. K. P. SALVE : There is no
equality of time.

N. HON. MEMBER : Shri N. K. P.
Salve is not more equal than others.

SHRI N. K. P. SALVE : . .. it is likely
to be found that we may not be able to
exercise our authority under article 31 with-
out satisfying article 14.

I would request the authors to consider
whether or not it would be wise also to
take article 14 along with article 19(1) (f)
and (g). The last point that I want to ma'lw'
on this clause is that there are going to be

- laws where we are going to acquire property

without the declaration under article 31 ().
The other day we have had the Income-tax
Act amendment; for acquisition of property
under that Act, there is not going 'to be a
declaration that it will be immune from the
scrutiny and examination of thecourts, Now,
that type of law in which there is not going

.to be a protection of ‘the. declaration . will

have to be.determined only with - refenénce

.40 powers in article which we are .sooking to
.amend, namely article 31 {2). .- In.that case,

if the matter of mst:cmbnmy is not properly ;
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uhmcmot.inslmlf we are likely to causes common detriment, then alone
8ot imo very serious difficulty. it may come within the scope of pmposed
fgdapat - amcle 31C,
pisiic. '!bn 1 come to clause 3. Clause 3 as :
« X #ee it, introduces a revolutionary concept. ‘Detriment’ is again such a nebulous
It-has established the primacy of the Direc- matter that once you go to court to deter-’
“tive: Principles undoubtedly - over certain  ine what is detriment to a community you
Fusdamental Rights. Now, therefore, the 45 ot know what will happen, for what
~time has come “"h“'_ﬂ the courts will have to may be detrimental to the socicty in which
sﬂmm ambit and the exact gamut of Shri Piloo Mody lives may not by. some
the Directive Principles. And when 1 read standards at all be detrimental to the society
- the Directive Principles for the first time to in which 1 live and so on and so fourth.
< determine their ambit—and 1 bave discussed g, | respectfully submit that this particular
- this matter with eminent jurists—1 find that  ,5pect may be looked into so that we do not
- the wwo principles in respect of which we ;4 ourselves trammelled and  fettered
- are making this legislation arc extremely  pecause of the extremely narrow gamut and
- nareow in their ambit and gamut. The two  ambit of the two Directive Principles in mak-
principles read as follows: ing progressive laws.

‘Article 39 says : . .
a ' There is one more very important sugges-
tion that I have to make. In this clause, why

“(b) that the ownership and control of  paye Government not taken along with arti-
the material resources of the community cles 14, 19 and 31, also article 26 7 As you

" ar¢ 80 distributed as best to subserve the

know, there are many religious or sectional
common good;” :

institutions, whether they are Christian institu-
tions, Parsi institutions Hindu institutions or

"This Directive Principle is not at all revolu-  Sikh institutions, which are fabulously rich
tionary. It is an extremely static principle. and many of them to our knowledge, on
1t only says that the entire material resour- account of the court cases, are found to be

ces should be so distributed as to subserve managed by people who are not too honest.
theeommon good. This might have been a Therefore, if we want to acquire their pro-
- very good Directive Principle in the Victorian perty, then this clause will not be of any

era. At that time, it might have been consi- avail to us because article 26 is not taken
dered very progressive, but today it is not in here. Why should we leave out fraudulent
50, because it does not state that the material  religious institutions irrespective of religion

reséurces will be taken under social control to which they belong ?
ur that they would be u.ken under the State '

ip. In conclusion, T want to say that the

Law Commission has suo motu given its
report on the Bill. 1 consider the approch
of the Law Commission extremely unfortu-
¥ . nate. They seem, to be pleading with us for
: "that the operatmn of the economic the Supreme Court; it is wanting to establish .

. -system does not result in the ‘concentra- a rapport betwean Parliament and. the

. tion of wealth and means of production Supreme Coutt, “There is no need for this.
wthnmmondemmnt-“ S We respect Supreme Court I do not know
: ' : who gave them the drief for the Supremc
'I‘ht bﬁwﬁw anple doss.. not say that Court. They hiweé said something about the
. whiere-thers is such comcentration of ‘weaith  -Supreme Court which is ' very very unchari-
“_hd ‘means of production : that by itself  table.- What' one of the Judges “has said
‘-mmnmmmnm but onlyw&meiz : ;hn’bnenntmtd to bytho Lathisw

lecmse. we ‘have the next principle
*-Huch says :
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but T would like to share with Members of
Parliament what thcy want us to share with
them, This is what they say :

“In this context, we would like to refer
to the observations made by Mr. Justice
Cardozo, the great American Judge of
the Supreme Court of the United States.
Said Justice Cardozo: —

‘The great tides and currents which
cngulf the rest of men do not turn
aside in their course and pass the
Judges by.”

*“We would invite the Union Govern-
ment and the members of Parliament to
share our faith in the wisdom of
Mr. Justice Cardozo’s observation.*

Whether we share our faith in Justice
Cardozo’s observations or not, while Law
Commission came as the Messiah to plead
the cause of the Supreme Court, they have
actually ended by maligning the Supreme
Court. which is unfortunate.

There are many more things 1 wanted
to say about Law Commission which for
want of time 1 am leaving out, but I say this
that whatever may be the right and authority
of the Supreme Court and the Law Commi-
ssion, I do hope that neither the Law
Commuission nor Supreme Court shall arro-
gate to themselves any responsibility which is
of a political or social nature and land
themselves into the predicament of scathing
criticism to which Shri Gokhale was referr-
ing just now. They have no business,

MR. SPEAKER : No, no.
StDp now,

SHRI INDRAJIT GUPTA (Alipore) :
Mr. Speaker, Sir, while speaking during the
discussion on the 24th Amendmenti in the
last session, I had pointed out-and I want to
repeat that now—that there is some common
ground ‘between Government and certain of

our friends on this side, but both of them
from opposite ends and for opposite reasons

no doubt are trying to show is that these
amendments are something which are really

twnluuemry in nqme 1 bad mado it cear,.

He should

and T make clear now also as . regards the
25th- Amendment, that there is nothing
revolutionary about these amendments., . The-:
24th Amendment, as- the Minister himseilf .
reminded us in his opening remarks, merely.
restored the position as it existed prior to
the Golaknath case. In all the years before
this case, nobody kicked up & big hullabalco
in this country saying that there was anything
dangerous and revolutionary in the Constitu-,
tion. But the Golaknath case upset that exist-
ing position. The 24th Amendment restered
the status que ante. In the 25th Amendment:
again, even as recently as 1959, we know
that in the Shantilal Mangaldas Case, the
Court had taken a particular view on this
question of compensation. I may just quote .
part of the judgment of the Supreme Court
in the Shantilal Mangaldas Case becaus®
it is very relevant now with reference to ‘the’ _
25th Amendment : o

“Whatever may have been the meaning
of the expression ‘compensation’ under,
the unamended article 31(2), when__
Parliament has expressly enacted under
" the amended clause™— L
they are referring here to the Fourth Ammd- .
ment —

“that no such law shall be called in ques-.
tion.in any court on the ground that the.
compensation provided by that law is

not adequate, it was intended clearly”—. .

this is what the Court is saying—

“to exclude from the junsdiction of the
Court and inquiry that what is fixed or'
determined by the application of the’
principle specified as compensation ‘do#s :
not award to the owner & jhst eqdu‘lbtrl_"
of what he is deprived”. !

15’24 hre. ' o vt
[Mr, DrPUTY SPEAKER in the ‘]

' This wutheSupremeeru mnvlcw
in the Shantilal Mangaldas case only N
1969, And dupitu this, in. the Baﬁk
Nationalisation case, another - bmchol' ti\«aT
same, SupemCrowt teakamm view,
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aﬂd ﬂ_mﬂom now, the Govérnmem is faced

with the necessity of coming forward with a .

I'mh amemlmm

Mr, Salw has cast some doubt. I do not
know what sort of a lawyer he is. But he is
in sny case ‘much more of a lawyer than I
am, (Fnterruption)

~ AN HON. MEMBER : A senior lawyer.

.. SHRI INDRAJIT GUPTA : I concede
he is much more of 2 lawyer than I am. 1
have never studied law. But he cast some
doubt on whether the su bstitution of the word
‘compensation” by the word ‘amount’—even
that —if foolproof or not, legally speaking.
I am not competent to say; it is for the
Government and their legal advisers to make
sure about that. But you can never be sure
of anything, now, that goes before the Sup-
reme Court. My point is that this is above all
a political issue, Let me make it quite clear.
I agree with my friend Shri Mukherjee tiat
this Constitution requires many more funda-
mental changes, really revolutionary changes,
not pseudo-revolutionary  changes; but
whether these changes can be brought about
within the four corners of this chamder, I
do not know. They may have to be brought
about through some action somewhere else;
some action somewhere else -is alone responsi-
ble also for the 24th and 25th amendments
coming here. That also is quite true.

.1 just want to remind the Government
that it is not a Jegal question. It is primarily
a .political question, and the question is

'whether at the stage at which our country
has. ulcbed which is to be given primacy —
property rights or public welfare ? It is a
- simple guestion with which we are faced now.
It has nothing to do with socialism as Mr.
.Balve correctly pointed out. Some of the
divective pnnmplcs could have held good in
the Victorian era also, but yet, in our coun-
. try, in; this modern era, these directive
. nrindpm however vague, however ‘nebulous,

-_ hm never yet been translated into legal .
;_uqhn. wnomwmted you ali thﬂe years
. Trom 'framing laws in cobsonpnce “with the’
..'.'mwndpiu?‘wm was pineking yaur'
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way ? If you had done it -earlier, the people
would have welcomed it all the more.
Obviously, there are changes which have taken
place in the country which have acted as the
compulsion on the Government. That is a
good thing. [ say it is no longer a question
of a Bill. It is something that the ruling party
put in its election manifesto. It has become
the possession of the people, of this House.
The election manifesto of the ruling party in
the last elections, and on the basis of that
manifesto, all the assurances which the Prime
Minister herscif gave to millions of people
in the country when she went round address-
ing them-—those things have become the
possession of the people of this country, and
it is on the basis of that manifesto and those
assurances that the people also came forward
and gave you, what you are so fond of
remianing us always — the massive mandate.

If I may guote from vour manifesto at
that time, it was stated :

“The spirit of democracy demands that
the Constitution should enable fulfiiment
of the needs and urges of the people.
Our Constitution has earlier been amen-
ded in the interests of economic develop-
ment; it will be our endeavour to seck
such further constitutional remedies and
amendments as are neccessary to over-
come the impediments in the path of
social justiee.”

- Tt is on that basis that assurances were
given :

SHRI
vague.

PILOO MODY : Delightfully

SHRI INDRAIJIT GUPTA : Yes; as
vague as the directive principles. 1 agree.
Now, since the 22nd July, when the original
Bill was introduced in this house, it is the
possession of the people of the country. If.
you want to go back on it, you have to
understand the lmplicauons for your plrty,
for the Government and for the cotmm' and
lhe people

Al this’ ik, ailthis campti@n has' goue
on unco the 22nd’ July, the main pmtuonfm
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of which are my friends over here who have
been conjuring up the spectre of total expro-
priation of property, who have been shedding
crocodile tears for the small property owner,
small shop keeper, small peasant and small
artisan and they have been saying when they
were going round that once that Bill was
passed there will be no security and he would
expropriated. All this is- of course not true
but only moon-shine. This is just an enabling
power.

As has been said on a previous occasion,
theoratically speaking, many Parliaments in
this world can pass laws which can be taken
to the point of absurdity but if they do so
those Parliaments and those Governments
cannot survive a minute after that. Last time
during the course of the debatc Mr. Kumara-
mangalam quoted from a judgement given by
a Judge in England in which he said that the
British Parliament had no written Constitu-
tion and there was nothing to prevent the
British Parliament from passing a perfectly
valid law saying that all bluc-eyed babies
that were born in England should be drowned
at birth. But having passed that, they could
not survive. Similarly somebody clse said
somewhere that the British Parliament can
enact a perfectly valid law for boiling the
cook of the Bishop of Rochester to death,
but it has not done so.

So this is an absurdity, We are not deal-
ing with property which is not in fact an
impediment to socio economic reformes. We
are dealing with property whose concentra-
tion is in the hands of a few people and
which concentration, I agree with my friend
Mukherjee, has been allowed to develop
over the last twenty five years of the Con-
gress regime. This is economic concentration
resulting in large holdings, industrial mono-
polies and big princes and land-lords. It is
that which is now. coming in the way and we
are concerned only with that we arc not
concerned with any other property.

‘One can always argue that any law is
liable to abuse or misuse. But that can never
be an argument against bringing an enabling
law, ‘Our party is pledged to support this Bill
in its orlgmal from ds it was introduced, We
have: ﬂmﬂw for. it :hmushtout the
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country, just as the reactionary. and: yvested
interests have also campdigned throughout
the country against it spreading ' imagioary .
fears among the small property owners,. -

I have to say this. Technically speaking:
it is true that the amendments standing inm -
the name of Mr. Gokhale have not been -
moved but the Government is not willing to. -
tell us just now whether it intends to move
them or not, However they have been circula- -
ted and are in the possession of the House.
1 cannot give my observation .on this. Bill
without taking them into account. Because
they have been circulated let me say just the
opposite what 1 have said : if this Bill. is
sought to be put through with the amend-
ments which have now been tabled and
circulated, our party is totally opposed to
that and will oppose this Bill_, (Interruption) -
I shall enjoy the spectacle of Mr. Mody
supporting some of Mr. Gokhale's amend-
ments.

SHRI PILOO MODY : I do not support:
any of their Bills and I do not support their
amendments. I do not support their Govem-.
ment but you do,

SHRI INDRAJIT GUPTA : The total
cffect of these amendments will be, in our
opinion, completely to underminc the wvery
structure and purpose of the original Bill. 1
would like to know what happened between
22nd July and now which has suddenly
brought about this*volre face. Semething has
happened which is political, not legal com-'
pulsion. What has happened which has bro-
ught about this retreat ? When the siren was .
sounded by the friends of Mr, Mody, the-
warning was given and the black-out exercise
has begun, and you are trying to bring lbout' '
a black-out. -

SHRI ATAL BIHARI VAJPAYEB
Back out.

SHRI INDRAJIT GUPTA Bacl: out
and biack out, both. x

‘What are the second thoughts whrch
moved you besween July-.and now.to. bying
forward these. amendments 2 Perbiaps it <is due
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to, tbe fact. that towards the end of July thm
Government received a draft Ordinance from
the Kerala Government providing for the
take-over of all foreign-owned plantations in
that State, Is it that ? Is it that which has
hurriedly inspired the idea of a two-thirds
miajority. in the State Legislature because that
Ordinannce has not yet gone back to the
~ srate, has not yet been approved or assented
to. The Kerala Ministry, which recently your
own:party has also joined, has unanimously
approved of an Ordinance and sent it to you
for your approval, providing for the take-over
of all foreign owned plantations. Now with-
out giving assent to that Ordinance, if you
can first push through this third amendment
of Shri Gokhale, then the Kerala Assembly,
of course, is tied hand and foot. It cannot
bring ‘about a two-third majority there in
favour of any such Bill. You are placing a
veto in the hands of the foreign plantation
owners by this amendment. Is that the
motive ? There may be some Bills or Ordi-
nances contemplated bysome other States
also, T do not know. Tn the case of Bihar the
Biit for the abolition of the Tata Zamindaris
in Jamshedpur is pending before the Central
Government. The Bihar Government has
passed it, but the assent or approval has not
been ' given. So, you cannot expect us to
regard with equanimity these amendments as
some things which are innocent. We have to
look behind them and see what is behind
them, and we see the pressure of the reaction-
ary vested interests—those who are outside
the ruling party itself which do not want the
Tata zamindari or the foreign plantations to
‘be'taken over. It is the pressure of such
people. which has brought forward - these
amendmunu

Wc md in the newspapers—of course

that is their domestic business, but 1. cannot

help commenting on it—that their parlia-
mentary Party of their Parliamentary Execu-
~ five wasmot even consulted before these
" amendments were drafted and circulated.
‘So, why.;should we not be suspicious that

SOme pressures operating behind the scenes

1;:0 brought about this mctlouary slidsng

k ?

‘Idonatm m«;h time, Bo. Inill
mahonamtwooommummamnd-
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anything . against: it. .
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ments. I would like to mention first of all .
the second and third amendments because to

our mind these are the most dangerous and
mischievious.

SHRI N. K. P. SALVE :
speaking hypothetically ?

Why are you

SHRI INDRAIJIT GUPTA : I am not
going to get a sccond chance to speak.

SHRI N. K. P. SALVE : Therc is the

clause-by-clause discussion.

SHRI INDRAJIT GUPTA : I do not
know the argument or logic in support of
the word “adequately” in the second amend-
ment because they have not come to the
stage of explaining it. But, to my mind,
however much you try to explain it away,
it does give the Judges a loophole by which
they can intervene to decide whether con-
centration of wealth should be reduced or
not, end if so to what extent. This is pre-
cisely what Shri Gokhale in his opening
remarks said be did not want either. The
Supremc Court Judges should not be allowed
to exercise political judgement or so-called
socio-economic judgement. They are not
there for that purpose. Suppose some State
Government comes forward with a ceiling
on urban property” and fixes it at a ridicul-
ously high level and they say that it will be
Rs. 10 lakhs, 1 would like to go to Court
and challenge it on the ground that it does
not give adequate expression to the Directive
Principles. It talks of an urban ceiling, but
fixes it at an absurdly high figure. If the
amendment is accepted, my road is blocked;
I canpot go before the court and plead
against the ridiculously high ceiling. There
are other examples, which can be given from
the other angle. So, on the face of it, it is.
adding to the confusion. In fact, it will
cnly allow the judieiary an entry again into
this field to give a political judgment. There-
fore, we cannot mport it. .

Commnotha qunuan olthe spem!
two-thirds majority, I do not want -to say.
it -is 30 -paipably
monstrous. Ymmtwdmhmﬁnﬁ#
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_Bill which a State legislature or 'Parliament
may make in future for acquiring property
to the status of a constitutional amendment.
¥You cannot permit this thing to happen. It
means, as I said, putting a veto in the
hands of the reactionary defenders of the
status quo. If amendment No, 3 is insisted
upon by Government, there is no question
of not opposing it; we will oppose it to the
last, but I' think it would have been far

better if they had not come forward with.

this Bill rather than bring it forward and
then bring in this amendment.

Apart from the constitutional validity, I
would like to ask, do you think it is in line
with constitutional propriety, without con-
sulting the State Governments or State
Jegislatures to bring forward an amendment
herc saying that every State legislature, in
future, if it wants to pass such a Bill, can
do it only by two-thirds majority 7 It may
be constitutionally valid for you to do so,
but is it proper in a federal set-up? Is
this the meaning of constitutional propriety ?
How do vou think the States will take it ?

- Finally, 1 come to amendment No, 1.
Educational institutions of minority commu-
nities should be protected as far as possible
in conformity with the commitments and
pledges given under articles 26 and 30.
There can be no two opinions about it. But
our quarrel with the amendment is not on
that ground. Our guarrel is on the ground
that it says, “any property belonging to an
educational institution,, " The property may
have nothing to do with the educational
purposes of that institution at all. There are
all sorts of educational institutions in this
country. Some of them do not have huge
propertics. They just have their institutions,
some buildings, etc, But there are other
institutions in various parts of the country
which own huge amounts of landed property
and other things, which have nothing to do
with their educational purposes.  This is
opening a lophole where by big holders of
property, by a simple subterfuge, can just
transfer the properties in the name of some
cducational or charitable trust and get away
with {t, Then, there is also the confusion
a3 to what Is m:nority and who is majority,
1 think Mr. Bith in. Cl.lcmta cen claim 10
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be a member of a minority community.:
Certainly, he belongs {o a linguistic minority .
when he operates in West Bengal, You know

" his wealth, property and possessions there.

Even his property which is outside West
Bengal can be transferred to some so-called
charitable trust or institution within Bengal
and you have to pay the market value. If
you want to keep something which is in
conformity with articles 26 and 30, we bave
no objection. It should be thought about
and redrafted. . But this sweeping provision
about “any property’’ is something which is
meant not really to protect the interests of
minorities but to protect the interests of
certain vested interests who may happen to
belong to minorities.

In conclusion, 1 would just end with one
or two quotations. This is from a news-
paper which . everyone knows here, the
Tribune; 1 do not know the complexion of
that paper. I find there an editorial written
on the 17th November where they say :

“The judicial view hither to has been

" that the Directive Principles should be
enforced without amending the Funda-
mental Rights, which is like making
omelettes without breaking eggs, ..., .No
doubt, the vesting of these new powers
in Parliament and the State Legislatures
is capable of abuse. But the fact that
a power is capable of abuse has never
been a reason, inlaw or in fact, for
denying its existence or clullluuing its
use for a proper purpose.”

Therefore, finally, let me just once again
make a presentation of a small guotation,
both to Shri Mody and also to the Ministers
on the other side; 1 am sorry, Shri Chavan
is not here because he has told me in the
past on the floor of this House that this

" gentleman whom I am quoting is out-moded -

and out of date. May I ficst just quotz and:

- then reveal hm 1denmy ?

- We Commnsts have been repmached _
with the desire of abolising the right of
personally acquiring property as the fruit
of a man's own labour, which property

.is alleged to be the ground work of all -

" personal rreedom wﬂwtymd mdepe.n ,



285 Cmm (251h -gj;ﬁér:.) Bill
*'_ . [Shri Indrajit Gupta] ~

o Hi_.rd-wbn."_ self-acquired, self-carned pro-
. perty. ! Do you mean the property of the
e petty artisan and of the small peasant.”

f --1 mny add bere ‘of the small shop-
keaper - :

Cova I‘orm of property that preceded the

‘bourgeois form 7 There is no need to

. -abolish that; the development of industry

~.'has to a great extent already destroyed
- “vit, and i8 still destroying it daily,

You are horrified ot our intending to do
away with private property. But in your
existing society, private property is al-

. ready done away with  for-nine-tenths of
the population; its existence for the few
is solely due to its non-existence in the

. hands of those nine-tenths. You reproach
us, therefore, with intending to do away
with & form of property, the necessary
condition for whose existence is, the non-
existence of any property for the immense
majority of society.”

Whom am I quoting ? 125 years ago, in
. 1848 that old man Karl Marx, now sleeping
peacefully in High Gate Hill, London, said
‘this. = 1 think thesc words are as true today
--88 they were then, Today I make a present
of it here.

MR. DEPUTY-SPEAKER : Before |
call the next speaker I would like to make
an announcement. In order to allow more
members to participate in the debate the
House will sit till 7 O'Clock today and there
will be no lunch hour tomorrow.

. SHRI ATAL BIHARI VAJPAYEE:
This is not fair either to the House or the
Members. The BAC decided to do away
with the funch hour but we did not follow
that. ‘Tomorrow we can sit during the lunch

- hour, but not after 6 O’clock today.

- MR. DEPUTY-SPEAKER : You will
"agree that the! fixing of the time of the House
. ¥& the prerogative of the Speaker, and he has

done it. When the House sits, ‘all other
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items of _cngagement arc less unpunmt than

~ the business of the House.

SHRI ATAL BIHARI VAJPAYEE -But
you are informing us at 4 O’Clock. This is
not fair. = This is not the prerogative -of the
Chair. This cannot be done in this away.
You should have consulted the House,

SHRI SHYAMNANDAN MISHRA
(Begusarai) : We can sit  longer tomorrow,
What is the difficulty about it ?

SHRI PILOO MODY : 1 suggest that
as a protest you may adjourn the House.

SHRI S. M. BANERJEE (Kanpur) :
The BAC is meeting at 4 O'Clock. The
Speaker should have waited at least till that.

MR. DEPUTY-SPEAKER : | have con-
veyed to the House the decision of the
Speaker, namely, that in order to give more
time to members the House will sit up to
7 O'Clock. This issuc can be raised in the
BAC meeting if you do not like it of it.

SHR1 SAMAR GUHA : We have other
engagenments also. Will you kindly convey
to the Speaker, suddenly when at 4 O'Clock
this information is given, what are we
todo?

MR. DEPUTY-SPEAKER : Hon.
Members should realise the basic thing that
when therc is business in the House, that
has primacy over any other business.

SHRI SHYAMNANDAN MISHRA :
Then you can go on up to 5 O'Clock in the
morning !

SHRI PILOO MODY : Pleasc send that
advice to the Prime Minister. 1 suggest, - you
send it to her m ‘writing.

. uff g ®o gHo WA (g‘é fm"t)
gqream wgea; & ai-fafaeeT, wga @<
e frfreze mmﬂmm!ﬁw 2591
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gy § oW wre Al & ei-fafret
arga oY I v & fory ot guroeA
Rar wrgaw 1 iy 8% qga swrA § WX
AT I & 71 XY s difae Dei-
oft gaT geeft s ot grrohar e wngw
® gar 1 ot wEdta g agw A ey
f& q@ faw & w1 w@ NFYTA @
aff § st o gu gwelf agw & g
fragNefeamarafia Y, 2w
et FiEzgea w1 ar ot anfees
HOETHE ULTH BT §, T A GRIAE
% @ qor d3 @y 7T fxar wg )

IqTeaet AT, st FUT GAAT g

& & 719 FY FvwHg A1 qgar g fw

ag 37 %! femaeY § f& the Constitution
should go lock, stock and barrel and the
country should be ruled through the barrel of
a gun. It is not our philosophy. We are com-
mitted fo a revolution but to a revolution
through consent. through law and through
Parliament. This Bill is a radical measure
which furthers our march towards revolution
by consent.

=} gxeiia qoar agd 7 o7 fe @
§ wr§ aga WeguaQ aw afi § 1 &,
o9 qrdfe ¥ ag et sy fe fow
wee ¥ ag fas svav @, Iawr gw aqe
FE O | 9T, ITAF AHIA, ATT FA
N fE @i ard a1 §7 n% aw A
g § fe oW wqagw, faawl giw
wE ¥ qREdE-IARE-dRy e
foar §, sa® awmm qurew far avAm
AT goX 3w QHTIE *Y oo 7g qiferarie
gt ar 2w ufwekwd @M1 7g an
w1 shifaw aff § ? ag age snifay ey
E—Q-fx wrwt F 1 ow ww @ oo
& v arr ot 3 arferande fearee w3,
Wﬂaritg&gqa‘mftmnlﬁfﬁaw
Wriﬁ mm,mi:momsz
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anh afamive ag #uf | AW

R § fr ity i e st s
o, fesdiagas ®Y faar wry foad Qg
FT WGT, RO NG 4G W
w3y H L, sy gaer g . wig A
%% FOT T F1 FHJGA AT gAT
& o SEw) gH oA o are deg W
g fagwr gorese arfeardee an s,
f«wﬁ&ﬁa’fﬂtﬂtt&i&[ﬁlmw.
sritfes waw aff g 7 -

a0 WA, = e gear oft & wgr
fr godl &€ gut o &1 5 wae gt
g A vy fF ai-fafree & qu sy
— W WRTew-and | I
(wi-fafreex) Reel-ardr w1 faw
fear ST gsiie w12 ) 39 U+ wodzy
w1 WY faw fear, foumdt gitw $12 ¥ Q3
¥gr 91 % sndved Uy ¥ wdvaNT
qifaariz #T awdt § | IU% TW HWAE
FEIT 9T IT HEN FT IZAT—AE WY 6
UrH gEay 5, s gr A A ¥
IqFY «AT | I gF *F FNfcdr ¥ N
haar gat, a8 W ¥9 fanfafeke amgn
fiar g, saife faudiz wite 1 afer
& A WY §B ha¥ @ ag ¥ ¢ W
#eifedy & fFd T4 & g wE ¥ 9w
JaAT ®Y 0% 7 qonfcdr ¥ foad wT
faar | &t wifwdee srga & o fs qw
HeEre TETH WY oz qwd §, vyt

F e d g wieheges & wf

aié @ § Paadl 3o @t swer ad ¢ alx
Fo AT A § | A § g ¥ e A
TEied walAd waaT ®Y, @@ A
gfae Y, sawr fas § dfw ﬁﬂtm-
¥ q@ wiedzgun § sad pwde a@
o frgege o sradfe fafgoea &
q7aT §—which I call as the soul of

. the Constimtlon WE £ 14 "‘TW
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'_ fiﬁ gﬂmc g fexw 2w & wOF amﬁﬁ
- wY Www genfae st Dfadee afew
Fraaft ot oad fag ow amET fwae
fwar 3w & wgar g fw soor qga @@
- arfefwn 32 ¥, forai giraeIE w) arad §
Y g war d fe o srajfees fafagsy
- & e s arw o sfefagas uszw
& oF st & gaF wee o fafeow &
ge ® v fearmar €1 w@d awr
Heww 39 aror ¥ ardw & A auaar
AT agT g awar § 7 wwaw  gw @
© fw 3z {fefagaw faadl g, w9t §
afee s gad w1 e gfefagas faadt
& Syr wrgfadt Y, @2z A T Aga
) feradt Y QmE w34 A orwwa § o
- EAT WY TATH g &, uRarfas enad
F g §, ewrfas aiRw ¥ o B
a1t gew & §9 dfedfaee ga gow &
frewa #1 guT ¥ 8% g @y § At
e w3 ¥ arog w9 W@ar ? oW
o WY amwg A @ wwfag #§
wgar § 5 ag o Wera szn 1 H gw
a1y W wrAar § R AR gw wEn
FTT gu A we (& fggeara & wif
foaegaa s g T &g a1 AT
wFR oY qg Teva &) AT G ar o A
¥ @ & o @ wear § fw gH wie)-
Zgoa # aga @ Al §) AR FET wA7
- a@m &YT aga fgewa ¥ AT ¥2T |

IqTEqL WEXT, FA7AT A gAY Afewe
faa @ At g wi§ wEsha o gas!
g Afade) aar 1} ¥ ) wAqT A guw)
 afese faanr § @Y sifeezama & aga @
- gedifaat ey & farg faar § | aar FTEd
& fe arasfoal ¥ gz gwic @ w0, sam
¥ vmar AT wW ¥ wa FAE ¥ g

g o ond, srraeral o g7 R N
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Ty A awAr wigat § fs agf avRw
# grafodt g wry oY & @ wgar
feqaar qrgat fo 3w § <@wd ww
fafan &Y o% star fwgr s @AY &=
I Wit B wR & Al wiedzgaa &
AT & argew W § g aeART
FIAT qEMT—ggd M§ aF g § 1 afwq
qg o ARER+T ATYT AT §, A IT FEAAN
T IMA FT FATU WK Frwar § | €F W@

H o FEd Haga M avwWwfw

siedizgaa ) @ $T w1 aa W@y
g, WEAMA 1% HiEATgUA F AA FE
o1 W@ §—ara a1 9T gHIX WA A
waa qiEf & el ) TG ¥ | v AL
qIE OF aga a8 aFre wt faet g€ feara
o foad gz faar & frge faa &
qre 1 & fgrgeam & amferi 1 faaet
g g1 A | gaw afd gwE W
IqEF A Y AAT, FANA BT A MFAT
# e ag} «av wrgar afea & 9@ quaan
fF o% gaar awr a9vw, a7 HiEATgA
# gadl qiw g et g §, agf@
¥ FIHT CF AT ¥ I A@ FT AL
wear g ?

zq wiedlzgwa & afewa 31 (v)
dfw-z sifadl § famt gar & 5 qitweac
et & difam F° F segT Sy Aeef
fawRdy, IEF FAWT A®E dog &
garfas a1 Q11 YA grag ¥ gy
& fow sadt & fow oAz ) a7 few
arfeat fafeqa &1 waw § 7 ag ¥
sere #41 fFqrar @ g ?

SqIETy JERA, H&T @fdT & T
§ wrpe oh mar § oYX IAF waAART
T q1F W7 mwmi‘:frfmqmmﬁaﬂ
fﬂﬁmmﬁiqmw famwﬁ.
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fed) O 'w) ot w33 & fog v Wrg
agw a9 & fog @t Gifer ¥ AF N
H19ET &, SEwT FRAEA  AHe I &
garfas fxar o afsq agt av @
wifefsw w1 areg® 8§, g oF gAfeT
grftw & 1 ag sifagT gad & afeq &
s feamcag wifara s T &Y @
it B qifeaniiz feaft & afears a1
AR war ag w1 Y@y wAA Far
fagd sAF Al § nFm, FFEA W
17 w1 S fear sy ? ave fee gt

9T JY FEATLAT & ALY WyE F

16 hrs.

N AR qEd T FEHT { gATA
FEAT ) OF A7 A 78 w4 onav § v
ghw #12 & gfcfeesas w1 Sa1 @
g T arfeariz g & T &1 afz Rar Y
MAsgmg T rsdarar g 1 &
agl a3 srgadt rad oY ;e W I¥
&Y $TAT Jrgay AfpT g Q@ g @
fo gftw #1 § @3 gg &r g@ 2@ &
TATT §1 AFAT Y AL A gHY § A
fe arfaards & 7 go o ST
arsferrsl #1 guEI & | gNT FE w
gHt g< st &5 791, §3 waT, IAHY FIAT
A asTr Iv s fr gt a gw A
fear oy | g9 S0 § osefs
gy wsdY g, fad ot @9 &y &
w3rw dtar fie Mad qiga ¥ qanar s wf
Fatgd A Y €1 ANy aga A
DY § w3l 1930 AT 1942 & FAF Y
T g F@ WY &) AU wiwrw @
fo s Qo @ g N a7 = A4
st Har M agt QT Ay gf §, & wa¥
wgar wrgar § fs wrwr oy faeew ars
wfeew &, guey gl o 9T ¥ ) o
¥ fecen o afezs g faas age
T & ot & ? ofeed ¥ MW qX
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whezw w felre, wfew % v ax ofees
T e 0T fedireee, aftzg & My 9T
afeze g ¥T1ET oMW wfezag & wm w¢
afezq ww firew | vg an 5o srwr wfeew
¥ q19 9% giar ¢, AT W x9 feww
a1% wfeeq & 9§ favarg aff | o &0
AT AT ag wAI q¥T TgAT & 1 A
g & oY @ wrar & aAT Al AT @
rafag o favzr snw wfezw ¥, Weww
frmd # geea ¢ aife waar am
AT BT 17 fas q% | AT KO &
faw afe gite 12 # qrd w1 w1 ST
ggar &, gré H1F A qrad B &7 w0
qeAT § AT AN FIE] FT qEG F FH
FTAT 92AT § O IaWy wfg ar &Y
ST FY For A7 qgAT § AT W
Wt #fg wifs gaw faar s qura
agi g

FrfEdt arg FTHT F AT FT W@
g | srakfeer fafavew o gail wife-
ZgqT ¥ W wq § 3w fefefasn & wq
war § fe zraifeea Tafoaea v fefa-
g gz o7 fadtw fear oy o9
FieIgyee avsad) ¥ fsdza w) ¥ 1 99
97 W HHE A FE T—They will not be
enforceable by court. Wﬁl"{ oo
& a@ ¥ airarg gar o, IWATRE &
w1 g€ N T, g agrar o s gER
aYwr g7 fF g9 awg @ gW 4% oW
TN &Y qrrax Sfezew adl | Afwa
IR wgr a1 e ag sradfeey fafacew
W & YA Legislatures shall be governed '

in framing the laws. They were directions to
the legislatures to keep them in view beforc
framing the laws.
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1 can sey that I am totally oppossd to these
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- SHRI FRANK ANTHONY (Nominated-
‘Anglo-Indians) : Mr. Deputy-Speaker, Sir,
may 1 say at the outset that T am at least
partinlly happy at amendment No. 11 in the
name of the Law Minister and because of
that 1 do not propose to speak as strongly
as I might otherwiseé have done. Under that
amendment, those of you who have read it,

- Would see that the Government now proposc
that if there is compulsory acquisition of
Property of an educational institution parti-
Cularly under Art 30 then the market value
will be paid." 1 had begun to think that the
Government with its overwhelming majority

or absolute majority — some of us quite

_ frankly and fanatically supported the ruling
Party on the eve of the elections because we
felt that the paramount need of the country

"was for a strong and viable government at

the centre and, above all, a government
committed as we had hoped, to the Funda-
mental Rights of a secular democracy—after
this ‘majority therc have been disquicting
trends towards authoritarianism and that is
why this amendment, as I say, has made me
pu'tully happy.

SEr, dnﬁng the debates in this House,
when I opposed the Twenty-fifth Amendment
-at the introduction stage and made soveral

_spoeches on the Twenty Fourth Amendment,
I ynderiined my preoccupation with minority
. educational institutions. I have had the privi-
lege of being associated with them for the
" best part of 30 years, with about 600 and
odd schools, and it has been ' my endeavour

. to-ensure that these schools take their place -
- naYpart of the larger pattern of Indian educa- -

. lwn Anihcdinz edmﬁamm taday acclaim

._’.-

thene sclmoh om wh:ch I !mre the pnvilm
to preside, in & manner of speaking, as bein;_
in the vannmrd of Indian edmﬂm -

Su-. I have tabled one amendmmt md
this is to Amendment No. 11 to be moved by
the Law Minister. T wish to add after the
word ‘amount’ the words ‘in cash’. 1 am hop~
ing that Mr. Gokhale will still remember
some of his affiliations as a lawyer. It would
be meaningless and it would denude’ it of all
contens, if, while you are prepared to give
minority educational institutions compulsorily
acquired market value, you calcuate the
market value in terms of bonds which may
be payable many years later. Therefore, I
would request the hon. Law Minister to
accept this; this market wvalue which is cal-
culated should be paid in cash,

During the debate on the Twenty-fifth
and Twenty-fourth amendment I had asked
Mr, Gokhale not once but several times 3 or
4 times at least,—that he may at least give
me a straight, simple answer, I regret to say
I was unable to evoke that simple, straight
answer. The question I asked Mr. Gokhale
was this, that in my very humble view, Arti-
cle 31C as proposed extinguishes property.
In the face of 31 C, if you take the power
to extinguish property, do the cherished
fundamental rights of the minorities survive ?
What T am particularly concerned with is
education. There is this right under Art, 30
and to some extent the right under Article
26 because that will protect the religious and
charitable trusts of the minorities. I was not
able to. get a straight answer from Mr.
Gokhale. On one occasion he said : ‘Well,
we are not considering the Twentyfifth
amendment. Now we are considering the
Twenty-fifth Amendment and 1 am repeating
that question for about the fifth time or the
sixth time. In view of the proposed. Article
31 C do the fundmental rights enshrined in
Article 26 and 30 survive ?

By way of abundant caution, 1 have given
notice of an amendment thuno'law under
Art 31 C shall derogate from the’ funda-
mental  rights. in- Articles 26,29 md 30.
Arﬁﬂenhwlthreurdtomeofﬂwm
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l now come to the Bill pnera!iy I have
heun hoping - that Mr. Gokhate will call a
spade a spade~—he need not call it a bloody
spade and emulate Anglo—Indian language—
but I have been hoping he will call it a
spade. T am hoping that he will accept this.
This Bill and particularly provision 31 C has
changed the basis and the basic character of
the Constitution, what was uptill now the
heart of the Constitution. The founding
fathers did this — among whom 1 had the
privilege to be counted. Sir, I am not as old
as I look and I feel a little younger than T
look. Our founding fathers deliberately carved
out Chapter Iil and. as my learned friends
on the other side remember, the heading of
Chapter 111 is put categorically as ‘Funda-
mental Rights’. Now, Sir, advisedly thesc
Fundamental Rights were fundamental, they
were meant to be fundamental, they were
transcendental. ' )

No doubt, the directive Principles are
there. They are very important. They are
meant to guide and to direct the Government
in reaching towards certain objectives. But
up till now, with your Fundamental Rights
being, as they were intended to be, trans-
cendental, the Directive Principles, in any
attempt to implement them, had to be har-
monised with these Fundamental Rights. You
could not supersede the Fundamental Rights
with the Directive Principles. Now, what are
you going to do 7 What do you intend to do
at one stroke ? You are changing the whole
basic character of our Constitution. At lecast
admit that. Do not try and nationalise that.
Say, “Yes, we thought it was necessary; we
are changing the whole basic character of
our Constitution’”. And I should have thought
that in pursuauce of that, you would have
brought in another verbal Amendment to
delete the expression ‘Fundamental Rights’
from Part 111 because they are no longer
l'undammtal.

Now, what have you made fundamental ?
You have made the Directive Principles
fundamental. All right; if you find that it
squares with some kind of new-found pseudo-
bem'emve philolophy. all right but uy ‘SO
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in terms that the Fumlamnml Riﬂm are no.

longer fundamental, we have not only

changed, but we have — if I may use the
expression, or correct expression ---subm:tod '

_the basic character of - the Constitution; we

are superseding the Fundamental Rights, we
are making the Directive - Principles Ffunda-
mental, Say this to the people of India, at
least to those who understand. 350 miltion
illiteratc ‘people may not be able to under-
stand that. I forget who said this; I think it
was Indrajit Gupta who had eaid this “What
has prevented you'. Now, in the name of the
Directive Principles, you are subverting the -
whole basic character of the Constitution. '
What has prevented you these long years
from implementing these Directive Princi-
ples ? I cannot go through the who!e nmut
But here is articie 45 whlch sa.ys

“shall endeafvour to provide within ten
years from the commencement of the
Constituation,,,,”,

—that is, by 1960 —
_ free and compulsory education”.

Have you anywhere come ncar the attain-
ment of that Directive Principle ? On the
other hand, we sce not only a bleak but the
grim paradox of galloping illiteracy. 1 was
reading an article the ‘other day; according
to a conservative estimate, 350 million -
Indians are illiterate. By the turn of the
contury. according to another conservative
estimate, we will have at least 400 million
illiterates, and by any standards, India has
the dubious privilege "of contributing the
largest numbcr of illiterates to the sencml
world pool' of ill:temes.

Again, what does article 44 cnjoin ? It
says : ' .

.shall endcavour to secure a. uniform C

ci\rll code“

I do not want to join hand.-. lri!h the

"Jan Sangh on this or _on any other issue.

But why have you mnot done iv ?
You  will never 'do’ it, because you “are
wnmed more w:th voxm&hing ’nus is
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loan overdue Who has prevemed you from.

baving a uniform civil code ? Have these
Fundamental Rights prevented .you from

‘baving a uniform civil code ? You would not
do it 2. You may do it with regard to my

-"m_n_:_u_nmuy. We do not object. We are in
many ways progressive, and certainly we will
80 along with you, uniform civil code or no
uniform civil code, I do not know, but you
do not do it. And you will not do it as long

- @s you have got both eyes, not one eye only,
on the number of votes that you might catch
from a particular direction.

Now, what are you doing ? You are now
making fundamental and transcendental arti-
cles 39 (b) and (c). My gricvance is this,
Article 39 (b) reads thus :

«_..Ownership and control of the mate-
rial resources of the community are so
distributed as best to subserve the com-
mon good.”

It is first class as an enunciation of some
vague philosophic social objective. But you
are now installing it as the paramount funda-
mental right, a vague amorphous sweeping
provision like this, How are the courts going
to interpret this? I do not know whether you
intend that the courts should at any time
interpret this 7 But what I am saying is this
that anything can be brought within the
sweep of article 39 (b), not so much of article
39 (c), anything which any State may end-
eavour to bring within the purview, 1 would
sdy, rather, the mischief of article 39 (b).
I can understand certain parties like the
CPI (M) and perhaps one or two other par-
ties who are avowediy not concerned with

democracy, who arc avowedly not con-
cerned  with democratic rights, who are
avowedly not concerned with- funda-

mental freedoms, who think that these
are all bourgeois concepts—and I see increa-
_sing numbers of the ruling party who seem
to be at one with them, the CPI (M), regar
ding all these fundamental freedoms and

. democratic values as.a “bourgeois concepi—

~Lean uu'dﬂ!stand these parties taking this
stlnd But now what is going to happen ?

'kovém 30 Y971
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31C, however you may rationalise it. and
explain it, gives the power of expropriation
simplicitar, A mere ipse dixit under 39 (b)
and you expropriate. What do you give ?
Let us see whether the Supreme Court. says
that there is a difference between amount
and compensation. But what do you intend
to do ? You may not do it. But I say you
are going along with people who are commi«
tted to destroving the Constitution. The
people who will do it are the people who
have no time for the Constitution—no time.
They will do it. The Communists in Kerala
will do it immediately, and what will they
give ? They will expropriate by making use
of this legalised sort of confiscation or theft—
does not matter as betwcen the two words—
and they will give a derisory amount. For
one crore of rupees, they will give one rupee.
And what are you now saying ? That it will
be outside the purview of the courts.

I can understand Indrajit Gupta saying
this. But 1 do not understand the ruling,
party, the party of Jawaharlal Nchru saying
it. People like Indrajit Gupta and his ilk
are committed to destroying the Constitution
and you are going along with them. They
are committed to destroying fundamental
freedoms and you are going along with thems
My hon. friend is taking objection to thjw
small concession of two-thirds majority. No; s
what do you do ? Each time you pass the¢
legislation, you are in terms superseding thd
fundamental rights, and the least you couli-
have done was, as I said, to put in this provt
sion for having this two-thirds = majority, no,
that it is going to act as.much of a brake
We see this competition in pseudo-radicalism
today. Everybody is jumping on to this band
wagon, the slogan-mongering band wagon
for, for many politicians—1 say it with res-
pect—it is ‘probably true that many have
never done honest hard work, had never
carned an honest or competent living. For-
them this is mother’s milk. You are institu-
tiomlisim and legalising confiscation.

. SHRIH K. L. BHAGAT : He canmf
..thisbeemln hehu nemhsdlo guthrouch
thctna!ofanclechon
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'SHRI FRANK ANTHONY : This is a
snide remark, But what amazes me is that
people who contest elections spend lakhs but

““have no ostensible means of livelihood.

SHRI PILOO MODY: Why arc they
on opposite side not ' smiling ?

- THE MINISTER OF STEEL AND
MINES (SHRI S. MOHAN KUMARA-
MANGALAM) : And you.

SHRI N. K. P. SALVE : This is a very
cheap jibe.

SHRI FRANK ANTHONY : How far
will this policy carry you 7 Aficr this farrago
of slogan-mongering has exhausted itself and
you expropriate Karni Singh - poor chap, I
voted against him last time; 1 will tell you
more about it -when the 26th Amendment
comes—what will you do ? You expropriate
the Birlas. J am not concerned. 1 want
some of the disgustingly wealthy people on
the front Trersury bench to be expropriated.
But what will happen after that ? You work
it out arithmetically. After you expropriate
cverybody who is expropriatable and distri-
bute it to these many millions of heads of
our population, it will come to two or three
rupees per head per month for one year.
After that, where do you go? When you
have institutionalised this, what are you left
with as the instruments of progress ? Can

there ever be any substitute for hard, honest
work ?

Now, today what are you doing ? You
are killing every motive, every incentive, for
any honest person to do any real hard
work. '

Already we see this deceleration ine in-
dustrial progress, and now it is going to be-
come galloping after the 25th amendment.
Nobody but a fool will invest money; nobody
but @ fool will put into his investment the
sweat and blood when he knows that at the
next minite the communists particularly will
expropriate and give him an itlusory amount
for all the sweat and blood and ‘honest work
that he has put haslin. (Interruption) Already,
because: of our restrictive - short-sightei
polici¢s, 'we have made India a paradise for

B

smugglers; Now, with the Twenty-fifth
Amendment Bill you are going to make it -
a paradise for the blackmarketeer and every- -
body who wants to operate under the table.
They will all operate under the table; and-
that is what you are going to do. '

A specially pernicious feature is this. My
friend theie —what does he want to do ? . ~

MR. DEPUTY-SPEAKER : The bon.
Member’s time is up. _ -

. SHR1 FRANK ANTHONY : 1 will finish
in five minutes. Now, he orated about the
power being there before the Golaknath judg-
ment. But this Bill is much more far-reach«
ing than what the position was before the
Golaknath judgment. On the pretext of
qualifying property, what are you doing ?
You arc effacing the whole spectrum, the
most vital of all the fundamental rights. That
is why 1 do not understand how, some of my
democratic friends, lawyer {riends can sub-
scribe to it. At least, a person like Shﬂ
Asoke Sen, has had the moral courage to
come out and writc articles about it. .I would
have said, “All right, if you are really con-
cerned,”’—one judge, I think it was Justice
Hidayatullah who said—take property out
of the fundamental rights capter; take article
31 out, and take 19 (i) (f).” I know serveral
of the Independent Group will not agree
because they fecl there should also be a right
to property. Take property out of the funda-
mental rights chapter. That would have been
the most honest thing. But on the pretext or
qualifying property, you are wiping out .thc
whole gamut of fundamental rights. 1 just
cannot understand it, Why ? Because you
want to continue this pretence that you are
not destroying property and so you have
seized on this, and on that paretext what are
you doing ? You arc institutionalising discri-
mination. You have putin article 14 in-
clause 31 (¢). This is monstrous; Wh_qt d_o
you say ? You are institutionalising discri-
wmiination, Mr. Gokhale, Does it not. outrage
your erstwhilo judicial conscience ? (Interrup-. -
tion) You can say deliberately, “¥es; we
are expropriating our political opponents; we -
are doing'it deliberately.”. and they urc hel-
pless. They canmot . invoke article 14. Then
what are you doing ? An even mare perni-



- are trying lo. institutionalise
legisiation. -As the' Law Commission has
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_-cm mrtof 31 (c-). un the pretext of
~ qualifying property rights, you are wiping out
'aﬂthaseven Areedoms. in article 19. Mr.
Gokhale, the Bar will be very ashamed of
you. You are wiping out all the seven free-
-doms. . 1 just do not understand why you
are domg it.

“MR. DEPUTY-SPEAKBR The hon.
Member s time is up.

' ©'SHRI FRANK ANTHONY : 1 am fioi-
shing. Mr. Gokhale, what are you doing ?
You are wiping out the right to assemble,
freedom of ‘speech,  profession, everything.
1 do not know whether this example will do.
_Tomorraw, you mighty come and say, “Well,
Mr.’ Anthony, 'you have got a reasonably
big library. We are taking over your library,
"because we want to redistribute it to a lot
of poor people.” But 1 will say,—(Interrup-
tion) “Why aren't you taking over Mr.
Gokhale's library 7 Mr. Gokhale is now
persona gratu in the ruling party. [ cannot
invoke article 14, ¥ say that you are dest-
roying profession under article 19 (i) (g). 1
may reply you cannot invoke article 19 (i)
(8); you have no profession left. This is the
gift you are giving to the country.

- _You arc destroying article 14. You are
destroying all the seven freedoms; the seven
freedoms were not absolute; they were
subjected to rcasonable restrictions; all in
the name of qualifying property. This is
the supremc tragedy. (Interruption)

MR. DEPUTY-SPEAKER : Please con-
~clude. T have given you 20 minutes.

SHRI FRANK ANTHONY : 1 will
ﬂmqh Sir.  Then, my friecnd saw one side
of the medal. 1 refer to amendment No. 12
““daes not adequately give effect.” He scems
to-read into it that you are giving jurisdic-
.tionto the Supreme Court. 1 say that you
colourable

~ sald, you can never oust the jurisdiction of
the Supreme Court. You may say so. If it is
. -mmlnumwe the Sumnw Court can- assess

it, - They have alerted you. You only used.
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the word ‘sffect’. 31(c) - says: “no law
containing a declaration that it is for giving
effect to such policy shall be called in ques-
tion on the ground that it does not give
effect to such policy.” Now you are putting
in: ., does not adequately give cffect.”
What are you doing ? You are institutional-
ising, in my humble view, colourable and
fraudulent legislation, .

SHRI §S. MOHAN KUMARAMAN-
GALAM : Yes.

SHR1 FRANK ANTHONY : The cat
is out from what Mr. Kumaramangalam
ys,..(Interrupirons) ’

THE PRIME MINISTER, MINISTER
OF ATOMIC ENERGY, MINISTER OF
ELECTRONICS, MINISTER OF HOME
AFFAIRS AND MINISTER OF INFOR-
MATION AND BROADCASTING (SHRI-
MATI INDIRA GANDHI) : Shall we
remove that word ?

SHR1 FRANK ANTHONY : The
communists will use it where there is the
very remotest connection with the directive
principles; you will now be able to say that
the nexus may not be adequate; that there
is no real nexus. By using the word ‘adequa-
tely’, you have institutionalised colourable,
fraudulent legislation. Shame on you, Mr,
Gokhale.

SHRI H.R. GOKHALE:
not want the word ‘adequately’,
remove it ?

If you do
shall we

~ “SHR1 FRANK ANTHONY : You tell
me what your intendment is and 1 shall tell
you whether you should cut it out,

Finally, 1 want to say - this. I have. been
in this House for some time. In my humble
way 1 have fought what I have regarded as
not desirable legisiation or mnds When
the Andhra Bill. was .on the. floor of the
House, -1 fought it almost alone in. thig Housc
because -1 sajd. thata tragic blunder was
bcin; nommmcd by the Gowrnmcm. that
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we' m&sivin; hostages to disintegration.
People will now perhaps say that what I had
sakd l:lnn -has proved to be tragically pro-
 pbetic. '

w.hat.an you doing mow ? 1t is not a
blunder; this is deliberate. ‘You are chan-
ging the whole character of the Constitution;
you are making this Constitution—to which
you make us take a oath of allegiance —a
hand-maiden of lawlessness and a symbol of
political and legislative lawlessness. You
are inviting the country through this to take
to the streets. Because what have been our
bastions ? Our bastions have been, firstly
tha Fundamental Rights and then, the Sup-
reme Court. By one evil stroke you are-
effacing the Fundamental Rights: you are
also effacing the jurisdiction of the Supreme
Court.

SHRI VIKRAM MAHAJAN (Kangra) :
This Rill is a challenge to this House to
arise to the level of events which are being
created. Never before has such a momentous
decision been taken as we arc taking today
to bring about social and economic changes,
to eradicate poverty and bring about cqua-
lity of opportunity, the right to live and the
right to make the country worth living. My
learned friend Mr. Anthony was saying that
the whole character of the Constitution was
being changed because the concept of funda-
mental right is changing and that we were
trying to delete the chapter on fundamental
rights from the Constitution.

Every gencration has a right to decide
for itself what fundamental rights it would
like to have. No generation can decide
for all times to come and say that these are
the fundamental rights which will govern the
life of the people for all time 1o come, for
all the future gencration. 1t would be a
static concept and any generation which says
so in my submission would be a very immo-
dest generation becausé it would be claiming
itself to be a perfect generation which has
created a perfect Constitution.

As 1 have. submitted carlicr, the goal is
the Directive Principles. . 1 would like to
quote a passage from the Law Commission’s
Report in which they give the observations
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of Pandit Jawahar. Lai ‘Nchtu on fundumn-'
tal rights as under :

“The servieé of India means the sérs

- vice of the millions who suffer. It means -
the ending of poverty and ignorance and
disease and inequality. of opportunity,
The ambition of the greatest man of our
generation has been to wipe every.tear.
from every eye. That may be beyond
us, but as long as there are tearsand
suffering, so long our work will not be.
mer." -

The Commission continues :

“Thus considered, the Directive Princi.’
ples can be appropriatcly described in
Nehru's words as being dynamic. in
character, while Fundamental Rights
can be described as static. 1n describing
Fundamental Rights as static, we do not
propose to underestimate their signifi-
cance and importance in the Constitu-
tional set-up devised by the Constitution
and the democratic way of life was
adopted by us. They, no doubt, consti-
tute a distinctive feature of our Consti-
tution and are, in feact, justly regarded
as its cornerstone. But the very nature
of the Directive Principles postulates
that their ultimate objective is to satisfy
the ever-growing legitimate but unsatis-
fied hopes and aspirations of common
citizens of this country to enjoy life,
liberty and happiness in ample measures
and, in that sense, they are inevitably
dynamic in character,, :

What I am submitting is that the object
of this Bill is to meet the aspirations and
the needs of the people. This Bill by itself
will not bring about the changes which we
desire, but it is a great step in achieving the
objective.  OI course, there are maoy more.
Bills which have 10 be brought to bring
about the desired results, but this is a Bill
which on its own will bring about a crut
and revolutionary change. "

It is said that this Bill will change the:
entire’ concept of the. Constitution, .- My
learned friend has mnot read a few - other
provisions of - the Constitution. We have.a
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- which empowers the Government - to pass

- legislation without giving the exact compen-
sation or the exact value. All the zamin-

" daris wero abolished without giving the

_market value. The land ceilings were brought
without - paying the market value. That

' . amendment has been in the Constitution for

the last decade, but nothing was done to
expropriate the opponents as Mr. Anthony
put it. He put forward the argument that
. this Bill will be used to expropriate the
propu-nes of the opponents, out the expe-
- rigoce of the past decade shows that such
powers were never used to kill the oppoent.

For the benefit of my hon. friend, L
would like to read articie 31A of the Cons-
titution.

' : ‘.‘(1) Notwithstanding anything contained
in article 18, no law providing for

" (a) the acquisition by the State of any
estate or of any rights therein or
the extinguishment or meodification
of any such rights, or

“shall be deemed to be uvoid on the

ground that it is inconsistent with, or
. takes away or abridges any of the rights

conferred by article 14, article 19 or
- article 31.°

So, the State Legislatures and Parliament had
.the power a decade carlier to pass any law
which would extinguish any state and that
law could not be-challenged in a court on the
" ground that it was contrary to articles 14,
19 or-31. With the help of this provision,
. zamindaris were abolished and land ceilings
tmposed without paying market compensa-
- tiom. Never was this power uscd by the
States or the Centre against its opponents.
The people have the confidence, and I hope
-'my learned friends will also have the confi
. dlence, that the present Bill will not be used
’ mﬂ'ﬂy <A@ expropriate the properties of.
. oppooenis. Mr. Frank Anthony gave some
- examples and said, “You may take away my
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library but not that of Mr. Gokhale” . May
I say, any State or the Centre can passa
law that all the bluc-cyed babies bom in -
this country shall be thrown into the Jumna,
but a Government which passes such alaw -
would be thrown out the next. day. 8o, if
a Government passes such absured laws, it
would be thrown out the next day.

Some friends have said, the judiciary
should be given the power to decide whether
the compensation is adequate or not or
whether the directive principles have been
followed or not. 1 would have supported the
idea that the judiciary should come in, but
I think the time has come when the judiciary
should not be brought into the controversies
of the modern system which aims at bringing
economic changes for the betterment of the
people. Otherwise, the judiciary will be open
to criticism and it will affect its general work-
ing in other spheres also, because every time
the judiciary comes in, it will be deciding
one way or the other and the party which
loses will criticise the judiciary. Therefore.
it should be between the people and their
representatives. People should expect from
their representatives a just and fair legisla-
tion and the representatives should be able
to bring about a legislation which aims at
eradication of poverty. If they fail in their
duty, people will throw thom out. 1 hope
the judiciory will be kept out of this contro-
versy. It should be between the people and
their reprcsentatives without the judiciary

coming in. 1 fully support the Bill to the
extent it keeps the judiciary out of the
controversy.

Lastly, I would like to quote a passage
from Abraham Lincoln as to what he said
about a century back :

“This country with its institutions
belongs to the people who inhabit it.
Whenever they shall grow weary of the
existing Constitution and Government,
. they can exercise their constitutional
- right of ameading it, or their revohition-
ary right to dmnmbnr It:-oF - over-
m ‘t.’. ) ) ) . - . .
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MR. DEPU‘TY-SFEAKER As a result
of a review in constitution with the Business
Advisory Committee, the Speaker has decided
- that the House should sit upto 6-30.

. SHRI PILOO MODY (Godhra) :
Mr. Deputy Speaker, all these years, I have
laboured under the impression that there
were several democrats outside the Swatantra
Party. I think today I can claim that I and
the Swatantra Party must be the last bastion
of democracy in this country. When the
President of India puts his rubber stamp on
this constitutional amendment, India will
have signed its second tryst with destiny,
having converted a constitutional democracy
into a totalitarian oligarchy devoid of the
rule of law.

We are already beginning to see the
symptoms of it all over, Debate has gone
on at high levels, debate has gone on at
lower levels, it has gone on in this Parlia-
ment and at its lowest level it has taken place
at Jantar Mantar Road.

Our much-abused Constitution not only
permitted but directed the State to create a
social order in which justice, social, econo-
mic and political shall inform all institutions
of national life, leading inevitably to a wel-
fare state. For 25 years this Government has
had the opportunity to bring it in line with
the Directive Principles of State Policy, but
it has failed. Even after this amendment is
passed it is still not going to happen. What
we are going to have is greater arbitrary
exercise of naked power to establish perha.ps
a Police State.

What is it that the Constitution has
inhibited us from doing except the vindictive
use of absolute power ? That is the only
thing that the Constitution has debarred
these people from doing. If I may be allowed
to quote the relevant article, 39{b)—by the
way, this (b) seems to be the bee in their
bonnet—

“that the ownership and ‘control of the

‘material resources of the community are -

8o distributed- as best: to nubuem :he
-mmm

Hawﬂwydmh?Cmumehtudtﬂu'f
" on that bench truthfully say that the public. -

sector, that monster that they have. created

or.a major part of their public sector, by
shuffling the ownership and control by taking

it under their own control, has so distributed
it as to best subserve the common zond'f Is
this their idea of common good ?. And yet
they have done it..

Can they say that the operation of the
economic system does not result im ‘the
concentration of wealth and means of ' pro-
duction to the common detriment ?. Was . it
not they who instituted this system of -
lincensing ? The issue of licenses was entirely
in their hands and so they could bave con-
trolled thesc big business houses., Who
issues licenses to them ?

AN HON. MEMBER : Morariji.

SHR1 PILOO MODY : My hon, friends
would like to disown him and claim Karl
Marx. I am not concerned with it. To me
the Government is Government, red, pink,
blue, turkish, non-turkish, red-turkish, pink-
turkish or blue-blooded. I do not care a
damn,

Talking about the concentration of
wealth, have they not imposed expropriatory
incom-tax and surcharge levy of 97 per cent,
wealth-tax, gift-tax and estate duty ? Has
anybody stopped them from collecting them
honestly ? They talk about the concentration -
of the means of production. What about the
public sector ? That, certainly, i8 not con-
centration of private wealth. But it has not
functioned well. What about the company
law which you cannot apply honestly ? What
about the licensing and credit control ? They
have all these instruments.

They may talk about them,  they may
propagate them and they may collect votes
on account - of them. But they have not
implemented any of those things which they
could have implemented. What have they
done ? They have created black markets, .
black marketeers, smugglers, bootleggers and

they have slept with them  becnuse these are

the principal mpporm of this Gm

'aocilﬂsmf
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L What s it that th:s Consl.ltut:on has
" stopped them from doing 7 Has it stopped
* agrarian reform ? Has it stopped you from
. economic controls ? Under this Constitution,
as it stoed, one state or the other—let me
quote—*‘intermediaries were  abolished,
ceilings were fixed, cultivating tenants were
regulated by law, the tiller of the soil secur-
ed cultivating rights against the absentee
. landlords, scattered bits of land were con-
‘solidated by a process of statutory exchange."
‘All this has been pmmtted To read
" further

“the State, instead of talking loosely of
taking away the fundamental right to
property, should concentrate in the mak-
ing of a comprechensive law of land
tenure regulating the rights equitably of
the ryots, cultivating tenant and the
landless labour and place it on a stable
basis which would have validity for a
substantive period of time,

Instead of ideological debates and
dialectics, jurists, research scholars, and
economists may investigate the problem
for evolving reasonable principles of
compensation relevant to this social and
economic conditions of our country.
Fixation of compensation is not an exact
science |

- Even on the industrial and business
front, the constitution has conferred
large powers on the State to regulate
them, to prevent concentration of wealth
_ and exploitation and even to nationalise
an industry or business, on economic
considerations in public interest,

The fundamental rights are not abso-

.- lute rights but arc subject to laws of
social control. The right to equality is
subject ““to the doctrine of classification,

-~ the tight to admission to colleges and
... cmployment is subject to the laws making
special  provisions for backward commu-

- nities and scheduled easts, the right to
.- .seven froedoms is ‘subject to laws of
*. . :.reasonable restrictions in public interest,
. the'right to life and personal liberty is

subject to procedure prescribed by law, |
the right to property is . subject to the

law of deprivation, acquisition and

taxation.” . .

and the right to speak in Parliament is sub-
ject to the ruling of the Speaker.

“The right to work depends upon the
employment potential created —

not on slogans or socialism or anything else
but on the employment potential created -—

“‘the right to health upon medical facili-
ties given, the right to education on the
educational opportunities provided, the
right to equal pay on the prosperity
generated, the right to leisure on the
technology and automation accepted by
industry,  The distinction between funda-
mental rights and the potential rights
embodied in the directive principles,
rests on the fact that the former exist
but the latter are created by human
ingenuity.”

an ingenuity that these people do not have.

*“The judiciary has to decide both on the
scope of the fundamental rights and the
permissible limits of the law of social
control and to decide also on the validity
of laws to creating statutary rights, on
the basis of the tests of legitimate encro-
achment,,, Out of this conflict evolves
the new social order by the process of
judicial adjustment ond through the
rule of law."

Not Shri Gokhale's law but the rule of law.

SHRI H. R. GOKHALE : Whose inge-
nuity is this ?
SHR1 PILOO MODY : ‘‘Autocratic

- power finds the judicial check irksome
and seeks to explain away its incom-

- petency or neglect of duty by posing an
. inflexible -and irreconcilable mnﬂiﬂ
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" ‘betwoen fundwnenul l‘llhﬂ and directive
pnmph‘“

AN, HON, MEMBER : This book may
be laid on the Table of the House,
. SHRI PILOO MODY : It will shock
you to receive it.

THE MINISTER OF EDUCATION
AND SOCIAL WELFARE AND MINIS-
TER OF DEPARTMENT OF CULTURE
(SHRI SIDDHARTHA SHANKAR RAY):
What book is it ?

SHRI PILOO MODY : I have to inform
the House, particularly in view of its sensi-
tive nature, that it is the Golak Nath case
judgment which enshrines all this and sancti-
fies this.

SHRI H. R. GOKHALE : This is Golak
Nath’s ingenuity ?

SHRI PILOO MODY : It is the Golak
Nath case judgment which sanctified this
and which made it possible, even though
Shri Gokhale may have forgotten how to
cvaluate a judgment,

SHRI SIDDHARTHA SHANKAR
RAY : Where did you read from ?

SHRI PILOO MODY : It is not a
Constitution Amendment; it is not™economic
reform; it is not national¥reconstruction;
it is not garibi hatao, but it is political
skullduggery that these [people are up to.

Confucius, the Chinese philosopher, said :

“When he was young, he judged men
by their words. When he grew up, he
judged them by their deeds.”

As a young nation, there is a tendency
on the part of the public to judge leaders
by their professions. In a few years time,
‘they will be judged by their deeds,,,

—mnot by there constitutional amendments.
This is what Mr. Gunnar Myrdal, a

socialist: economist, wrote about “proclaimed
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- leftists and mﬂm" that © you 8€0 —— S0 -
‘many of them here. 1am so glad to see the .

new entrants, Mr. Salve, Mr. Mahajan and T
do not know who else have - become new
entrants overnight. About "proclmmed lu!‘lms
and progressives™, he said : .

“There is a yawning gap between their
profession and practice;, between there
public and private life — even between
what they say in one place and another. -

The main obstacles to sociallsm in
India are not the so-called reactionaries
and vested interests. It is the inability of
socialists to live upto what they preach
to the public.”

This is why socialism will not get ushered
into India. He further says :

“Ministers preach egalitarianism —
absolute eguality — to the public, and
legislators advocate ceiling on income
and wealth. th, they' cn_loy €NOTMOus
perquisites _,

Mr. Gokhale. how big is the bungalow
you stay in? How big a garden do you enjoy ?
What right you have to talk about socialism.
Sir, I think, you will bear me out that, nor-
mally, I do not indulge in any personal attack
on anybody. But I am going to take this
magnificent opportunity to say something
about Mr. Gokhale who resigned from a
Judge ship of the Bombay High Court because
he found the salary inadequate, At that time.
I sympathised with him because the Rs. 3500
or Rs, 4000, that he was getting, plus per-
quisites, a cheap housc, peons and the whole
lot, was perhaps too little for Mr. Gokhale, I
do not blame him for resigning because he
always wanted to come and occupy this chair.
After all, this job of his carriesan annual
salary of Rs. 12 lakhs as a result of the new
taxation levied in the last three years. Every
Central Cabinet Minister, unknown to the :
public outside, is paid salaries and perquisites
of Rs. 12 lakhs. If you do not believe it, I
have all the calculations with me here. I will
be very happy to lay them on the Table of -

. the House. I do not need any taxation experts

on evasion .and avoidance toadme ‘me.on-
the sub;ect. :
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i SHRIHR GOKHALE Hc is ‘an

) S.HRI PILOO MODY This is the very
: Iiune Gokhale who says that, in fature, the
. “battle is going to be between the “‘haves"
“and the “have-pots™; I seriously wonder
-about his sanity. Is he in his own bath-room
‘going to box with himself before the mirror ?
On the one hand, he is very much of a
“have” ‘and, on the other hand, he is very
.much of a “have-not”. It depends on how
you look at the “haves” and the “have-nots”,
Mentally, 1 say, he is a “have-not”,

SHRI H. R. GOKHALE : What are
‘you 7-

- SHRI PILOO MODY : The Law Commi-
ssion recommended, the Cabinet accepted,
and the Minister introduced amendments to
his own Amendment and, last night, he
invented an argument, an argument against
the Law Commission, an argument against
the Cabinet, an argument against his own
amendments, and he justified it in the name
of morality. The fact of the matter is that
Mr. Bhupesh Gupta in the other House put
the screw on him, not to bring these amend-

SHRI 8. M. BANERIJEE : Sir, I rise on
a point of order.

-SHRI PILOO MODY : And Banerjee is
going to put a screw on the House right now.

SHRI S. M. BANERIJEE : My point of
order is this. Firstly, he should make a
.speech. His entire speech should not be a
quotation. That is one thing. Second thing is
‘that he has mentioned the name of the hon.
Member of ‘the other House, Shri Bhupesh
‘Gupta. His personal or private life is not
lupposed to be known to him. This is very
unfair.' He is losing his property. Let him
“lose. He has acquired a mass of health. We
. do not: ;mdge What is this coucentntm of
' '_ 'health ?(Inrﬂmpﬂan}

MR nsrun-sm\xﬁn I think it is

: notdosnbhtorafertoaMembermanother
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SHRIN.K. P, SALVE: Many" tm”
arenotmgoodmte,sotony .

SHRI PILOO MODY : Now that you
have given your ruling. I thought you would
have ruled him out of order. Instead of that
you have thought it fit to give me advice as
to whom I should mention in the other
House.

I would like to quote that to Mr.
Banerjec and to you on the many an occasion
that mention has been made about Members
of the other House, To me Mr. Bhupesh
Gupta is not Mr. Bhupesh Gupta, the editor
of a newspaper. To me, he is the leader of
the Communist Party, If I cannot say Mr.
Bhupesh Gupta, shall I say ‘Leader of the
Communist Party in the Rajya Sabha’ or the
‘Leader of CPI here’ or ‘Mr. S. M. Banerjee’
who has constantly carried their brief all
these years. They put the screw on Mr.
Gokhale and on the Government and on the
Prime Minister and overnight, morality came
to the rescue of Mr. Gokhale who withdraws
these amendments because these people have
threatened that they will not vote for them.
I don’t pay any attention to such threats at
all. They will go down on their knees and I
would like to tell Mr. Gokhale that even if
he introduces his amendments, these people
are going to vote for him, They dare not go
to their electorate without you. So, don’t get
blackmailed by people whom you have to
keep down.

Sir, only in a democracy are there res-
traints and in a democracy, society is so
organised that no man or woman, no body
of men or body of women, can cxercise full
or absolute control over the destinies of the
nation. This is the basic essence of a demo-
cracy and what this Government is trying to
do is exactly the opposite, It is the doctrine
of limitation which makes a democracy
acceptable, This Government wants that there
should be no limitation on its power what-
SOeVET. s .

The founding fathers, our dear founding
fathers, great men, who put in great sacrifice,
had great vision and honesty of purpose,
great concern and  these aro the people with

tbebost im‘lant:omintheizhfe,ﬂddlbﬂlﬂd
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| _smu_ FRANK ._m'mom t W!:y a
year and a half ? For four years we sat.

SHRI PILOO MODY : Four years, Mr.
Anthony says, For four years they sat and
produced a Constitution which is to be dis-
missed in one moment by some clected punk
kid riding into Parliament on the trail or the
petticoat of a Prime Minister driven made
by power.

THE MINISTER OF PARLIAMEN-
TARY AFFAIRS AND SHIPPING AND
TRANSPORT (SHR1 RAJ BAHADUR):
Sir, this is highly objectionable. He must
withdraw it. It is shameful. You have got a
lady sitting by your side.

MR. DEPUTY-SPEAKER : T think this
expression is unfortunate. I request you to
withdraw that expression.

SHRI PILOO MODY : Which expres-
sion ?

MR. DEPUTY-SPEAKER : That word
‘petticoat’ — will you withdraw it. In the
context in which you have used, it is unpar-
liamentary ___(Interruptions) Will you please

withdraw it ?

SHRI PILOO MODY : I am not anxious
to use that word. 1 withdraw it. But 1 must
have a substitute. Shall 1 say, riding on the
trail of her popularity 2 What shall I say ?
Is there any of you brash enough to say that
that is not true ?,_ (Interruyption).

The Law Minister quoted Nehru, A poor
examiple to quote. Because for everything
Nchru said, he provided a quotation with
which he could be refuted. I have a book full
of this and if he is so inclined, in his leisure
I will give him quotations: which refute his
own quotations of Nehru,

Let me make a plea.  As ridiculous as it
may sound, I want to make a plea. We have
no tradition 'in this country of common law.

We have no established norms of publ:c :

ommon or helmrlour. o

Bffl e
We bave no he.riuge of freedom and' :

- democracy and therefore to transcend funda-’

mental rights, to arm Parliament and politi-
cians riding on this mass hypnosis with these
powers is irresponsible in the extreme. I -
see before me the three eminent jurists; I

calicd them on the last occagion the three -

blind mice on the treasury benches. ‘It is
in this way that they are trying to. bring
about the deathknell of Indmn democncy
It saddens my heart.

In 3500 years of recorded history men
all over the world for the most part have
lived in tyranny and under oppression. It is
only on a few occasions in a few places, a
few men enjoyed the liberty and freedom: of
free men.

- 17 hrs.

AN HON. MEMBER : Why are : you- .
mournmg"

SHRI PILOO MODY : I know, if demo-
cracy dies, to him it is a joke, because, we
know, he has never sworn by it. - But it is
indeed true, it is a mourning, because for the
first time we were lucky enough for 20 years
to enjoy this whiff of fresh air, this breath
of freedom and the fact that our people
could not participate in it can be laid straight
and firmly at the footsteps of these people
in power and Mr. Banerjee. The spirit of
man will survive and it will fight on. This
world and our country and the peopie living
in it will survive the onslaught of Mrs. Indira
Gandhi and her Government, they will .
survive this cra of history because the spirit
of man reigns eternal and even though in the
next few years you may plunder all you like--
even Chengis Khan plundered—on some day,
there will be established in this country,

SHRI S. MOHAN KUMARA-
MANGALAM : A swatantra  Government ? _

SHRI PILOO MODY : Truth cannot
evade even the worst cynic.  Some day there
will be in this country a Swatantra Govern-
ment, a free Government, freély -clected,
The reason I have this faith is because I
know that irrespective . of - what the ‘350
people here can be made to say, the struggle
for freedom will continue, and "continue for

_ evm- Thauk you.
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. SHRI ~ SHANKERRAO  SAVANT
- (Kolaba) : I rise 1o support the Twenfy-
_fifth Amendment to the Constitution moved

: -'bythel.alemster

: Theueed for this amendment arose out
of the Supreme Court’s judgment in the Bank

" Nationalisation case. While giving its judg-

ment in R. C. Cooper vs, the Union of India,
the Supreme Court held that the Act 22 of
1969 is not altra-vires. That is the Bank
Nationalisation Act. Secondly, it said that
the. selection of some banks only for nation-
glisation does not coms under the category
of hostile discrimination. Thirdly, it said
"that the provision of compensation in Act
22 of 1969 is bad because it contravenes
Art 31 (2) of the Constitution as the item
‘compensation” mentioned therein means
‘just compensation’ which means market
vdlue. It also laid down that the method of
- giving compensation must be reasonable.

In giving this judgment. the Supreme
Court had gone against its own earlier judg-
ment. in Shantilal Mangaldus’s case where it
had held that the court could only sec whe-
ther the compenstation given was fraudulent
or illusory and it had no power to see whe-
ther the compensation was just or adequate,

This legislation has had a tortuous course.
In the Constituent Assembly itself there was
a dispute as to whether the compensation
should be equivalent to the market price, and
to avoid the payment of market price, they
dropped the word “just’ from the draft pro-
posal for paying just compensation. But the
Supreme Court in Bela Bannerji‘s case held
in 1954 that although the word ‘just’ had
been dropped, still the connotation of the
word ‘compensation’ was that the market
price must be paid.

This was the signal for the Fourth Amend-
ment which made the adequacy of compensa-
tion non-justicisble. This amendment was
interpreted in Shantilel Mangaldas's case

referred to carlier.

_ 'i‘hus,‘- éll-'awns. during the last 22 years,
_ Parliament had bee_n proposing its. theories.

' NOVEMBER 30, 1971 =
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of ' private property in one way and the
Supreme Court has been disposing of them
in another way. It is to make the law both -
fool-proof and knave-proof that the present
amendment has been brought forward, '

To pay full compensation is to perpe¢tuate
the very evil of concentration of wealth
which we are seeking to abolish, The
amending Bill has taken care to see that this
injustice in the distribution of wealth is not
perpetuated.

I have suggested one amendment myself,
but it is not of a revolutionary nature. It
is only meant to fill up a lacuna existing in
the Bill. I shall explain this lacuna while
moving the amendment.

1 shall now confine mysell only to some
of the amendments moved by the Law
Minister himself, and I should certainly like
to give my views on those amcndments. In
my view, they are not necessary because
they will not only dilute the original Bill but
they will negative it in part.

The amendment regarding the proposed
payment of market price to educational
institutions of minorities - is a step in the
wrong direction. We are told that the
Twenty-fifth Amendment is necessary to
usher in an egalitarian society and to hasten
the era of socialism. Is our socialism par-
tial ? T8 it meant only for the majority and
not for the minorities ? Are we to suppose
that all Anglo-Indians are opposed to soci-
alism, like Shri Frank Anthony ? 1 am sure
that there are men even in the Anglo-Indian
community who are prepared to share the
toils and turmoils of the fight for socialism.
It is only then that they can share the fruits
of socialism.

There is no firm definition of “minonity’.
The Hindus are in a majority in most of the
States but they are a minority in Jammu and
Kashmir. The Sikhs are.a majority in the
Punjab but a minority everywhere olse. The
Christians are a majority in the Nagaland
but they area minority sverywhere: else.
Therefore, the word - 'mmcmty here. wﬂl-
cause only confusion.-
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. This dlscnmmm:m in favour of the
_ minorities, apart from its being illegal, is
- politically a bad precedent.
10 be a thin end of the wedge of political
pampering that may spoil the minorities
themselves and may ingrain in them a sense
of separateness from the main body of the
Indian population which jo spite of differ-
ences in caste, race and rcligion and Jauguage
is determined to march hand in hand to-
wards the accepted goal of secular demo-
cracy.

I would, therefore, like to say that the
amendments proposed by the Law Minister
regarding the educational institutions of
minorities to which full price is proposed to
be paid, should be withdrawn by the hon.
Law Minister, and the present Bill should
be kept as it is, with just one amendment
which 1 shall move afterwards and which is
necessary only to fill in the gap or the lacuna
which remains there otherwise.

SHRI N. SHIVAPPA (Hassan) : While
rising to support this important amendment
which is really the first milestone in our
onward march to solve the untold misery and
sorrow experienced and suffered by the teem-
ing millions of our country, 1 want to make
one point clear. That is about the necessity
for this amendment.

Many of our colleagues wventured with
the help of quotations and authorities to put
their case. 1 am only venturing as a lawyer
not to make any interpretation or as an
argument this way or that for the sake of
argument. T want to concentrate my argu-
ment solely and purposefully on the very
true spirit, perspective and objective for which
it was brought forward and is now the sub-
ject of consideration by this august House.

In all these 24 years of our democratic
history, whether on the floor of this House
or outside, most of our political stalwards
not only from this side ‘but also from the
other sidc have only written volumes or
spoken profusely extending lip-sympathy and
courtesy to the downtrodden, oppressed and
suppressed  and cconomzcally backward
unfortunate and innocent people. They have

never known what is the definition of mean-

It may prove

Cémrﬁ'.- '-(zs'm Amelt.) 2:90 .
8l -

mg of the words ‘fundamental” rlslmu' 'l‘hm"
gentlemen have - only talked and interpeeted
or . written. volumes for th: sake of 9 per-
cent of the people of this country. Who: are
they ? It is - we the MPs, State - legislators,
educated officers and Judges of the “High
Courts and the Supreme Court. These -atal
wert judges whom we all respect are not in
turn prepared to recognise and respect 5
views of the members of Parliament expressed -
on the floor of this House, - .

I'want to say categurically that these -
people have definitely said only as an -eyeé- .
wash or vote-catching ruse or to further their
vested intcrests for their own ends and noth-
ing else. The discussion and deliberation of
these people and the interpretation of the
courts were only to safeguard the interests of
the 9 per cent who constitute the intelligen-
tsia, those who have amassed waealth cither .
by good means or bad. They never thought
in terms of conceding the Tundamental rights
to the remaining 91 per cent of the popula-
tion of this country

What is now urgently needed to bring
about these amendments to usher in an era
of socio-economic development of the country?
Only we had the courage to set this process
in motion. We have now two big personali-
ties. One is the personality of our hon. Prime
Minister, [Indiraji, the lender of the grest
Congress organisation after the rift; the other
is the personality of the nation of India, the -
91 per cent who constitute the downtrodden,
oppressed, suppressed. Their interests have
not so far been taken care of by the Supreme
Court Judges or other people who have been
delivering judgments or talking on the politi-

cal platforms all those years from Kanyaku-
mari to Himalayas.

So-it is not an amendmentor a consﬂtu-
tional provision that we have to enact ouly
for the sake of somebody, . Why :shouid
think of fundamental rights only in terms of
9 per cent of the people 7 Why were. thsy
not for the sake of the 91 per cent ? Henge,
the object and the nccessity  of this mmnd-
ment have got their reason behind in the
dc:mocrauc history of the last 25 yem

‘The mund thing: i, thc Golaknmh case. .

' What is :hns Golaknath case ? 1t is onIy 8



Mﬁmtuﬁnn is beiﬂs ;wen by whom ?
. ,--h*iimtbeim*ukenby the ‘Supreme Court
1 onby-the High Court, much less by the cxe-
" “outive; mor by any. other alien friends; it was
<. giwen by this House. It was given under the

,.rfwon' it was given by provisions of
ﬂiﬁﬂmitmlon. So, as a lawyer, if really

- "ail’ the judges - of this country have gota
- liftle bearing on the idea or the intention of
© - the legislature which is to be carried out by
" tiem, for the good of the country, it is that
. 'fiitenmn that is incorporated .in this par-
tmlpr constitutional letter of the law. Who
_is making the letter of the law ? It is we. So,
‘the  legislature, the supreme body of this
" country, has got the right to look into the
condition of the people, whether the ‘haves’
or ‘the ‘have-nots’. We are not bothered Piloo
Mody s _belly being developed or sunk. We
are only bothered about cases where the
_belly has. already sunk back, the belly of the
poor poople, It. must also be developed.
‘Bread ‘has to be given to them. Where can
‘we give the bread ? The intcrpretation of the
" letter of the amendment is different from the
spirit-of the amendment to be thought of,
namely, why it should be brought in; why it
nhould be .implemented; where was the
necéssity and whether anybody has got the
eoutalc and the capacity to bring it in.

_ lt’ the Supreme Court has an idea, what
_altemalm suggestion has it made ? 1t is
- only a. body, an institution, to interpret the
“Constitation and the law, and nothing be-
yand- should be done, nothing should be
done such as dictating terms to others. It
h.“ mmd’ the authority to give dictation
,md that too, a controversial dictation. It
" is pot a uniform dictation even. Even in
the Golaknath case, they only posed a prob-
. lem: To.whom ? Not only to Parliament
~but to the nation. We went before the
'mafion.” This is not a subject-matter which
- ‘has come today beforc Parliament. I want to
: Zmlu.'mtc this. I want to inform this House
't]ll.t we had g -discussion on the floor.of this
" -Fouse; we had taken it up deliberately —the
. cmlnlmnth m«-wmany a time on - thc ﬂoor
thi:.-Hm‘_ne_.,-

f we' c&t; recail- l.he case, tins Golaknath :
pmed wo tmpormm pmt:iems w two-.

agencies : one to the fegislature and the other

to the nation’ at large. So, the nation prac-

tically took a particular stand and declared
that we "are going to authorise this Parlia-
ment through their elected representatives 10
scc that the amendment is brought in, and
that was declared by our hon. Prime Minister.
We got the vote; we got the sanction and
we got the backing of the nation and ‘the
nation stood behind that. What the nation
said is that this House should promulgate,
this House should bring the amendment and
this House is free to do it. We will "do it.
Nobody can rise any objection. Nobody
can pass a remark. [ have heard the agru-
ments from the Opposition who conflict
with each other and contradict each other.
It is very unfortunate. If we compare Shri
Piloo Mody's arguments with those of other
colleagues who gave their version, we can
say that they are all good stalwarts and
lawyers and Parliamentarians and judges.
They have advanced their beautiful arguments
in their own colour. We have no objection.
But, at the same time, what is their ultimate
idea ? One side wants that the entire Cons-
titution should be abolished or the word
‘compensation” should not be there or it
should niot be open to judicial review. The
other side wants that no letter in the Cons-
titution should be touched. These are the
two sides or agencies sitting there, and they
want to -go before the country and before
the nation and want to give a  sigh of relief
from economic oppression and suppression.
They want to build Rome in a say. That is
also their ambition; their hope. And then,

.Mr. Piloo Mody's hope is known to us.
That is, the big houses and the strategy of

evasion should continue. If all that is going

10 be advanced, well, he knows that friends

have leamnt it and our colleagues on the
other side also know it.

On our side, we are democratic socialists.
We are living in a democracy, and through
democracy, we are going or travelling on the
path of democracy and trying to see that the
socialistic policies and programmes are imple-

- mented peacefully and- comm:ctiveiy, not in

nmambmuousmnworm any:ntl'am
maher, | not by means al‘ blnodshnd and

 reyolution. <
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. Welu.ve uken the country into confi-
'dm The country has reposed confidence
in’this Partiament and in this leader, There-
fore our friends need to take to task the
tuling party for introducing this amendment.
‘Our ‘cabinet, our Law Minister and our
Prime Minister have given sufficient thought
to this matter and after careful examination
of the Golaknath case threc amendments are
simultaneously made to the fundamental
rights.  First, it gives power to Parliament
to amend the Constitution. Secondly, it
says- what sort of property should be taken
over and what amount should be paid, whe-
ther it is adequate compensation or other-
wise. This is a comprehensive, sensible and
purposeful draft. It does what the country
is expecting us to do.

The amendments suggested to article 31
impose some limitations on the rights under
articles 14, 19 and 39. What are the limita-
tions 7 They are reasonable restrictions. In
this context I want to invite your attention
to the remarks by some Judges. They have
their own motive behind interpretation in
Golaknath case or other case. On our side
1 am glad that Mr. Gokhale has given a very
good exposition. I want to put to you what
Mr. Hegdeji who was a Judge himself had
said. In a reception given to him immedi-
ately after he assumed office as a Judge in
Udipi which is in my State in his own area
where he was practising he made this obser-
vation about judges :

““Any ass can become a Judge and when
it becomes a judge it will bray judici-
D‘ll!l}’"-

This is what Mr. Hegdeji has said on
assuming office as a Judge. If that is so
what right have they got to comment about
the contributions made by this august House
consisting of more than 500 elected re-
presentatives of ' the people. They have
mixed with the people and they know what
they want. They have studied the Constitu-
tion and they want the judiciary. to act
according to the letter of the law which is
Passed here. - Why has it not heen done ?
Why give an interpretation which acts as an

impediment  to the progress of the nation ?
Why mml Pmammt ¥ This . Pnrhament .

¥

' o&nnotbeconh'dieﬂclﬂmby the judicmn'_

‘or by the buredcratic system. Mr. Piloo.
Mody wunts that exploitation should. be
coatinued. ‘We do not want that exploitation
should continue whether in the form of
legalised exploitation or  authoritarian ex-
ploitation. He wants that money should
earn money. We do not ' want that.. We
want that the worker should earn money and
live. He must be able to work and- live.
So many judicial decisions about . property
have come here. As a lawer I have seen this
things. This is an unfortunate _state’ of
affairs. It has been wel thought of by the
hon. Leader of this House and we are happy
that this amendment has been placed  before
this august House for its consideration.
This will go through, this is" & must .go
through, This is a must for the country's. -
progress and prosperity and for the achieve- -
ment of the objectives of -our policies nml :
programmes. o Gt

SHR1 BISWANARAYAN SHASTRI .
(Lakhimpur) : I rise to support the Consti-
tution (Twenty-Fifth amendment) ' Bill which
is before the House. The Constitution
(Twenty-Fourth Amendment) Bill which ‘has
now become an Act and the Twenty-Fifth-
and Twenty-Sixth Amendment Bills which.
are before the House, in my opinion are three
different aspects of one complete thing.
Practically the Constitution Twenty-Fifth
Amendment Bill is the most important of all
amendment Bills so far brought to amend
the Constitution, because all the _previous
amendments are piecemeal amendments and -
this amendment seeks to give wider power to
Parliament and State Legislatures, and  for
that matter to the elected representatives of
the people in a word to the people, All these
three amendments are necessitated by the
Supreme Court judgement. Many = things
have been said here about those judgments.
Tam uotalaww and]amnatnom; into "
that aspect. . Whatever I say is fmm the

“point of v;ew of common sense,

- The present Bill is going b0 impose. sorae
restrictions on property, and there is “somo .
controversy. . Practically: it is -an . jssue -

-petween ' the - Directive Pnnciplu and - the

-Fundamental Rights. | Whenever there isa’
conflict Wthm'mﬁ.:yqzmz-uke' the -
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h#!p of lhe pmamble of our. Canstimuon
whane it lsas heen clearly s!ated i

" : ".Fwsrice soc:al economic ancl pohticai

s ;:bgny of :hought,
. faith and worship;

- Eqiﬁffry of status and of opportunity;
- and to promote among them all

expression, bcliet'.

. f&aremu_v assuring the dignity of the
© individual and the unity of the nation.™

‘Nowhere is there mention in the  Preamble
~of the right to property, not a word. It is
.found in the Fundamental Right chapter
and not in the Preamble. If we analyse the
Fundamenta] - Rights and the Directive
Principles, it will be clear to any lay reader
that Fundamental Rights are static and the
Directive Principles are dynamic and they
.direct. the State to go in certain directions
‘and to implement certain ideas. Therefore,
if the Fundamental Rights stand in the way
- of the implementation of the Directive
Principles, the Fundamental Rights must be
- amended for the welfarc of the majority of
the people. There is a maxim :

" ‘Bahu jana hitya, hahu jana sukhaya.’

For the welfarc of the majority of the people
and for the happiness of the majority of the
' peopie Fundainental Rights, if necessary,
must be amended. There is a mythological
story in our Puranas. The Vindhya mountain
stood in the way of the lcarners and pilgrims
who .wante._d_ to go to South and to subdue
it, the help of the Sage Agastya was sought.
Agastya reduced the mountain to its size.
80, if the Supreme Court or anybody stands
in tha way of the 1mplementmon of the
_ '_d:mctive pﬁncnpies. those things are to be
" reduced to their proper size. In this connec-
tion, I would like to quote Gandhiji. When
. ‘Iouis Fisher, the famous journalist inter-
; viewed Gandhiji, he asked Gandhiji's opinjon

‘about iand., Gandhiji's reply was, “The
- peasants would simply  seize the land". And,

) 3'._andm§i ‘was mot an extremist. Regarding

.- ‘compemsation, - Gandhiji said, t!\nt \muld bie
'r;_mmlmpmaiblo. L e EARA
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- It is also argued in _certain quarters that
the concept of Indian society is going to be
changed by this amending Bill. They refer to-
the ancient method of Indian society and
the present method. 1 am a student' of his-
tory and therefore, 1 can say with some
authority that in ancient India, the king who
was the repositary of the commuanity had the
right to property, but even he had no righ;
to the land. A king could give away. as
gift all their property but not the land, be-
cause Jands belongs to all. There is common
ownership of land :

7 yfm: woy AdaTECTREE

Property is not simply land, building
money and machinery. The intelligence and
the discovery of a person is also property.
if these things arc restricted for years to
come, the entirc nation will be deprived of
these discoveries and the intelligence of a
particular person. For instance, if Shakes-
pearc's works were cofined to his descen-
dants, the world would have been different
today. But that was not done. If by this
monopolistic trend or sretus quo method of
forces we are going to restrict something for
generations to come, the nation, the people
and the world will be losers. Therefore, for
the benefit of the common people who are
in thc majority, it is proper that the State
should be enabled to take possession of what-
cver it needs.

If compensation at market value is paid
for surplus property to distribute it among
the people, the very purpose of such an Act
will be defeated. For instance, there isa
big company with large resources and capital.
If it is taken over and market value is paid
to the company, it means they are paid even
what they do not require or they will be
made richer than what they are at present.
Therefore, the question of adequate compen-
sation or market value does not arise and it
has no meaning in the present context. The

same can be said about the abolition of privy

purses. If, in licu of privy purses, compen-

_sation is paid ‘ to them, only the nime will

be different ‘and they. will get the same
ammm and same facilitics: Th«vforc the
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very purpose of . abolrshms those things and
__acquiring surplus property above the ceiling
will be defeated if adequate compensation
‘or market value is paid to the owners, There
" i8.no justification Tor the {ear or apprehen-
gion in certain quarters that the small land-
holders or property-holders will be deprived
of their property. Itis quite absurd and
hypothetical. In spite of the existence of
some. such provisions in the Constitution
already, so far Parliament and the State
Legislatures have not made any law which
deprives the people of their right in an
arbitrary manner. Therefore, this apprehen-
sion is not well-founded.

The boggey raised about the rights of
the minoritics is also politically motivated.
I do not want to go into it,

Then about some comments in certain
judgments that the elected representatives
of the people cannot be trusted with. 1f they
cannot be trusted with, I do not know who
under the sun can be trusted with. Because,
the Constitution in its very preamble says
“We, the pcople of India, having solemnly
resolved to constitute India intr a soverign
democratic Republic and to secure to all its
citizens justice, _hereby adopt, enact and
give to ourselves this Constitution.” This
Constitution is prepared, drafted and adopted
by the elected representatives of the people
and given to the people. If we cannot trust
them with the Constitution, could we trust
it with people who are sitting somewhere
clse, who are not concerned or worried with
the problems of the people ?

This Bill empowers both the Central and
State Government to make laws which will
translate certain ideas which are embodied
in the Directive Principles of the Constitu-
tion and thereby give relief to the people
who have so far been deprived of their legi-
timate dues. With these words, 1 support
this Bill

SHRI T. BALAKRISHNIAH (Tirupathi):
Sit, 1 rise to support the Twentyfifth Amend-
ment Bill presented by the hon. Minister of
Law.  The hon.- Minister in his
Speech: hus ‘pointed out the object and
ﬂecmuy oc zhis ammdins nm e

opening
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Law is channlm from generation to .
generation. Dharma is changing from yuga .
to yuga. 5o, laws are made according'to
the changing socsal circumstances and chans-
ging social conditions. Law cannot be rigid;
it has always to be flexible, - So, it is but
right and proper that we should bring ina
law which is suitable to the conditions of
the people. '

The judgments of the Supreme Court in
the Golnk Nath case, bank nationalisation
case and the privy purse case and our mani-
festo were put before the people by us during
the clections. People have given their
mandate by electing us in a majority. Now,
should we respect the judgment of the people
or that of the Supreme Court ? I have got
the greatest respect for the judges of the
Supreme Court and the High Courts becanse
they arc mature men with good legal back~

ground. But they do not have contact with
the people. They cannot feel the pulse of
the people. When a villager comes to me

and says that he needs a house, I forget for
a moment that I am a parliamentarian or a
lawyer and [ feel that something should be
done for them and 1 request the Government
to do something for them. There are millions -
of people without homes, without land and
without jobs. How arc we to solve these
problems .if thesc are standing as obstacles ?

We know pretty well that we are wedded
to democratic socialism. According to that
we must frame our laws and in accordance
with the principles that have been enunciated
under articles 38 and 39 of the Constitution,
But my learncd friends on the Opposition
side are pressing very much about the Funda-
mental Rights. What is fundamental ? Are
our lives fundamental or our laws ? Are we
realising that we are livmg in an unrealistic
world ? That realisution is not there. Their
cry is like 2 cry in the wilderness. They do
not suggest any ways and means by which
we can achieve all these objects. They have
not suggested how we can help _the poor
man. : ) :

My iearned friend, Shri Frank Anthony —
1 very much appreciate his oratory but not

_ his point—has asked what this Government
had been doing all these years;
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: -'.Goum'mc imphuwnt the Drrecllw Prim-

. _ples of Btate Policy. We know the difficulties.

':._-:Wﬂly ‘could not. be implemented. To

" pyercome those difficulties we are thinking

_' of leglsimon

: ’I'ben are millions of Schedu]ﬁd Castes
.peopk in our country. In spite of 23 years

. ‘of our: democratic rule, we are not able to
; ._amidﬂ them not. houses but at least house

: ‘sites or .even hut sites. That is the posstlon
v oin il?hq.ch we are placed now.  What is it duc

'to? It. is not that our Government is
itctmg in efforts . but it is because of the

‘rigid laws. - The rigid laws are not permi-
~ #ting it.. Under the Land Acquisition Act
'_whenever they propose to acquire something,
~geyeral formalities have to be gone throush
and_ -this. word. “adequate compensation™
stands as a boitleneck. The man who is
aggrieved, the landlord, immediately goes to
‘the High Court, files a writ and gets a stay.
- On account of the stay this will never sec
- -the light of the day and the purpose will not
be served. For years topether it will be
prolonged. = Will it be possible for us to
provide bouse sites for these poor people
who really need them ?

' .l.'}‘.[l hrs.
. . {Mﬁ. SPEAKER in the Chair)

- About compensation 1 would  like to
submit one thing. They are always claiming

*  wmarket value. The compensation ot the

“amount fixed by Government or Parliament,
they say, is not adequate. They want more
compensahon and to become richer. Itis

" not because  of anyone's individual efforts

- ‘that one is entitled to so much of compensa-

+tion but itis because of the efforts of the

. State. Those who are economists or have
: utu&ied economics know pretty well that in

the modern " civilisation in and around the

- growing cities and towns, the State provides

:‘f “all modern amenities to live a- modern and

2. civilised. life and hence the value.of the Jand

‘imorsases, - For that why should the Goverm

mmaunhu nwnstlupropmy?

-cooperate: with the Government.

ﬁmmmorethmtheremd mountw '

om0 iy B O

Is it possible for g poor man or a middle
class ' man or a lower middle class man to
own a house site at Jeast for the construction
of a house, leave ‘apart possessing .property
or any land or any such thing, so that he
can say that he has got a house of his own
to live in after his retirement or to go..and
atayinaftcrhlsdays work 7 Can ‘he feel
like that ? It is not poss:bie because the
value has increa.!ied :

I, therefore, submit that the Government
is justified and right in substituting the word
“amount” for the word “compensation™.
Man is greedy, ambitious and selfish. He
wants more money and more treasures, The
land which cost Re. 1/- twenty years back is
now costing thousands of rupces. The land
which he got for a mere darkhast free from
Government, he is now selling for lakhs of
rupees. Are we to pay lakhs of rupees for
that 7 Wherefrom can we get that money ?
It has to be paid from the State treasury.
The Government cannot afford to pay com-
pensation as expected by these people. We
can only pay an amount.

After all, Government’s intention is not
to deprive the petty peasant and the small
shopkeeper of what he has but to help those
who -have something or nothing to fall back
upon. It is with that intention this Govern-
ment is coming forward with this Constitu-
tion Amendment.

Coming to Fundamental Rights; I submit, -
that the courts can only interpret the law
and apply it. It is very well in the case of
individual cases, but not in a case where ‘a
policy matter is taken up by the State. - In
a policy matter taken up by the State, the
Judges who are sitting there, who have. got

a mature mind, who have got a calm and

cool thinking. must give sound advice and -
"!t.thqy'
come to & kind of adverse judgment, that

will come in the way of progress and create
not only obstructions but also confusion and’
chaos in . the State.: Therefore, I submit,

tMIm_mmoﬁymm thahw and .
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" apply it. Itis the Pﬂlmt that isa
. supreme body. It can ¢nact any law that
- {8 suitable for the country and that is sui-
table for the people. If the High Courts or

" the Supreme Court—a time will come when

we'can manage cven without them — assert
that they have got superiority over the Parlia-
ment, they must forget that they have any

* supetiority over the Parliament. The Parlia-
ment has to work within the framework of

" the Constitution and the judiciary has to
work within the framework of the Consti-
tution,

The Twenty-fifth Constitution Amend-
ment Bill is an important Bill and, I can
say, it is a bold measure in ¢he history of
Parliament that we are going to pass and it
is only under the able leadership of our
Prime Minister that we can achieve socialism
and economic progress. “Now or never”
goes the saying. Now is the only time
when we have got a majority to bring for-
ward any progressive measures and, if we do
not make an attempt or an’ effort to bring
forward any progressive legislation, we can
never do it in future.

SHRI J. B. PATNAIK ( Cuttack ):
Mr. Speaker, Sir, I consider it a great privi-
lege to support this Constitution Amend-
ment Bill. This Parliament. with this mea-
sure, will go down in history as a success-
ful Parliament and, certainly, the Members
who have participated in this historic action
would share this honour.

This is a very bold attempt and, 1 should
say, it is_an attempt in the right direction to
.. remove a great contradiction in our Consti-

‘tution. The contradiction is between the
rights of the people, the Fundamental Rights,
and the Directive Principles of the State
Policy.
‘ter, there are three articles which concern
the right of property of the citizen and these
_ 19 and 31, Article 19
confers the n;ht of property on the citizen

s and articles’ uandalmveﬂwm the protec-
In (ho-

tion. of law ‘and the laws-courts.
- Directive Principles of the State Policy, arti-
ole 39 confers on- . the' citizen - the, right for

 adequate .mieans “of - livelihood. . From this
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In the Fundamental Rights Chap-
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(hat the mésns of Broductica’ of the society -
should be so controlled and dutnbuhed as to
subserve the oommongood

And that the oporauon of- t:he eeonomic-'
system does pot result in the concentration
of wealth and means of production- to the
common . detriment.. The Preamble .of the
Constitution . also envisages ~ social." ‘asd
economic justice. So the  preamble of the
Constitution and the right conferred - on the
citizen . in the Directive Principles of the
State Policy are in contradiction ' with the
right to property that is given in the Flmdmr
mental Rights Chapter. . .

When the right to property was first
embedded in our Constitution, concentration
of wealth had already taken place. The
wealthy the landlords and the capitalists.
took advantage of this right to property and -
within years of our Independence, further
concentration took place so much so that
when the Monopoly Commission went - into
the whole matter in 1965, they found that out
of 2259 companics they examined, 1536
were controlled by 75 houses whose, total
asscts were Rs. 2605°95 crores, 1t .comsti-
tuted 46°97, of the non-banking . private

sector. If the banking business was taken
into account, it would have been much
more.

Now the Commission which went into
this inquiry as to how this concentration
took place had quoted a famous authority,
Dr. Lokanathan. Dr. Lokanathan said :

“In spite of the fact that Parliament.
cries c¢very day against (Lhe business
community, nolhm; matcrial is done.”

1t only proves that dunng these years thau;h
the successive Parliaments have cried in- evety
session against the business community, -
against the capitalists and Monopolists noth-
ing tangible was achieved by way .of redress:
ing the grievances of the people. That !hmu'-_'

. only how. far-flung and tight were the: tens.

tacles of the. monopolists and the - capitalists

" .and thus this contradiction - ;:emsudtu the .
- great woe, uemmmanddmnmnofthe”




. .Year after year, the per capita income
ghows & very slow growth. In 1960-61 at
the 1960-61 prices it was Rs. 306. It rose
to Rs. 321 on the basis of the same price.
of '1960-61 in 1968-69. 8o, within cight
. yeams the per capita income rose only by Rs.
1% whereas' the capitalists multiplied their
wealth and multiplied their income., When
“we are calculating this average per capita in-
".come, it is a very wrong assessment because
‘in this assessment of average per capita we
_are taking into consideration the wealth and
- income of the big capitalists and the big
‘monopolists which is just like assessing the
flow of water in the river Jamuna. We take
- the whole bed area of river Jamuna and the
water that flows in it and when we make
the average calculation of the water flowing
in the river, we make the same mistake as
this average. Now if someone goes to the
river to find out the flow of water and if he
does not know swimming, he is going to be
drowned.

Now this contradiction must go and this
Parliament which is wedded to the goal of a
 soeialistic society must act now and remove
this contradiction.

Coming to the amendment itsell, 1 should
say that the spirit of the amendment is the
same as the spirit of the Fourth Amendment
to.the Constitution in 1955. Art. 39 before
any amendment provided that no property
shall be taken possession of or acquired for
public purpose under any law authorising the

. taking of such property or acquisition unless
the law provides for compensation for the
property or either fixes the amount of com-
‘pensation or specifies the principles and the
" manner in which it is to be determined. On
- account of the extended interpretation given
‘bythe Supreme Court given to the word
- ‘acquisition” Clause (2) of Art, 31 was
- amended and substituted in 1955 by the
" Fourth ‘Amendment with some verbal changes,
- but the most material addition to that clause
. wad that no such law shail be called in ques-
" tion in‘any Court on - the ground ' that t!te

_ compensation provided by that law is -

_-__'adqqum h
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Thus, for the first time the guestion of
adequacy of the consideration was taken out
of the jurisdiction of the courts. A now
clause 2A was also added in 1955 by the
Fourth Amendment Act. The main effect
of the said amendment was that compensa-
tion was payable only where there is a trans-
fer of ownership 1o a State or a Corporation
owned or controlled by the State and no
other mode of deprivation of property. This
amendment was taken in its true spirit in
many judgments of the Supreme Court. But
the Bank nationalisation revealed the fraility
of judges to obvious political and economic
formulations of their own.

The insertion of a new clause—Clause
2B—doecs not materially affect the consti-
tutional position. Claase (5) of Art 19
which was therc from the very beginning,
from the very inception of the Constitution,
authorised the imposition by the State of
restriction on the exercise of the right of
property in the intcrests of the general public,

The right to property was not even ab-
solute in the British days. Property could
be acquired for public purposes. When our
Constitution was made, this was duly taken
into consideration in Article 19(5). It was
clearly stated that property could be taken
over in the interest of the public.

Insertion of Art. 31C s more or less a
declaration of law already embgdded in the
Constitution. It is already too late for us
that even after a lapse of two decades we
had not taken up lcgislations in the line of
economic policy laid down in  Art. 39(b)
and (c). If the State gocs on paying money
compensation at the prevailing market rmate,
it would mean in cases of pemons having
concentrated large properties in their hands
that thiey would get movable cash equivalent
instead of immovable or other tangible pro-
perty. Thus the concentration would remain
as’ before except that certain properties will
ba converted to money at the cost of the
State,

“The' position hm is &iﬂ’ersm whete
the cantpenmwn m the shap: of cquivﬂm!
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':-mukc: va]bu goes 0 -the hands of' such
persans or sources where there is no question

_of concentration of wealth. - For such cases
of complete indemnification we have clear
- provision in Art. 31A(1) as amended in the
_ ncth . Amendment in 1964, Such
‘persons. who  held land ~ within  the ceiling
limit on personal cultivation are entitled to
get full compensation.

There are some Members who are always
crying wolf, over touching the right to pro-
.perty. If we take into consideration the right
.of property actually enjoyed by the peopic
of our country we find that 90 per cent of
our people do not have property; and out
of the 10 per cent, 99 per cent are only
small property holders. Only 0°1 per ceot
are the monopolists and big capitalists and
some of our friends are weeping about those
people, that their rights are being taken away
by this amendment.

The test of property, according to a greal
political philosopher, Locke, is that it has to
be conducive to the well-being of many und
the well-being of the society. There is no
absolute right to property. By this historic
amendment of the Constitution, we  will
remove the contradiction in our Constitution
and ‘the Parliament and the State legislatures
will now be free to po ahead with their
legislations to accelerate progress towards the
goal of socialism. In the years of indepen-
dence in all the contests between the rights of
the capitalists and the big landlords und the
rights of the people, it is the people who
always went to the wall. Now, alter this cons-
titutional amendment, it is the other way
round, and pow it is the turn of the
capitalists to go to the wall. The capitalist
integument, as I would like to put it, would
now burst as under and we would go ahead
towards our goal of socialism.

18 hra.

THE MINISTER OF STEEL AND
MINES (SHRI S. MOHAN KUMARA-
MANGA'LAM) Mr Speaker, Sir, 1| must con-
fess to a certain feeling of disappointment as

-1 sat lmmmg to the speeches, particularly
~made by Members on  the other - side. |
expected that over.such an important
) matter we would haveacerum Tevel ol' al*gu-
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: menl a certain seriousness, not the expmssion

of hyperbole, of violent adjectives which are -

no substitute for argument, for discussion. -

And 1 would prefer, if you will allow me,; to
deal with it in terms of fundamentals.

- What exactly are we doing ? What is our |
aim 7 It is not, as my hon, friend Shri Piloo.
Mody said, arbitrary exercise of naked power,
not as Shri Frank Anthony said, the establish-
ment of a totalitarian . State, a paradise for-
blackmarketeers; all these expressions -are
cheap but they do not advance the argument. .
And it is the trgument that is important in
a4 debate in a House like this, and 1 'shall
proceed to argue my case, and I hope my.
hon. friend Shri Piloo Mody would listen.

Now, | start from the position that no
where, no where in the world has it been laid
down that enly if property is taks=n away. by
payment of market valuc compensation is it
a democracy. That is my first and principal
point. You take the Universal Declaration
of Huiman Rights at the United Nations. You
will find there that everyone has the right to
own property alone as well as in association
with others. That is article 17 there. Again,
no one shall be arbitrarily deprived of his
property, and ‘arbitrary’ has been said to be
‘except by the exercise of law®, that is, law’
passed by the Parliament of the. country.

We may go back to the Magna Carta
before which even many Members of the
Opposition, 1 think, would be prepared to
bow more quickly than they bow before our
own Constitution. It says :

“No free man shall be seized or impri-
soned or stripped of his rights or posses-
sions except by the lawful judgment of
his equals or by the law of the tand,”

All that we are saying here is that no
person shall be deprived of his property for
a public’ purpose, and the State shall not
acquire any public property for a public.
purpose except by a law, that is, by a law-
passed by Parliament. What is there arbitrary

about it 7 What is there undemocratic about '
that 7 It.exists in many Parliaments in the -

world. Let me quote France also which by
the standards oF, -shall' T’ call it, the Right
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Oppmiuon ‘a dmawrauc oountry The provi-
sion- thm is that :

. “Laws. shall establish the regulations
- cpacerning the nationzlisation of enter-
‘prises and the transfer of the property of

" 'the enterprises from the public to the
. private sector.”

“Laws shall determine the fundamental
- principles of property. rights, civil and
" . commercial obligations.”

The word ‘laws’ means laws passed by
_‘Parliament. Jf that is good cnough for France,
which I think is a democracy, if that is good
enough for England, if that is good enough
for the Univarsal Declaration of Human
Rights, why is it not good cnough for us ?
Are we lesser men ? Are we persons who
cannot be trusted like they can be ? Surely,
this is the first and the most fundamental
question which my hon. friend oppsite has
to answcr

He may accuse us of misusing the powcer.
Yes, we shall have that out in another debate
when we discuss the way in which it is exer-
cised and the mistakes that we make; yes. we

- make mistakes; everybody in the world makes
mistakes; we shall try to correct them. But
today we arc not on that question, We are
on the question of the power that is to be
given to Parliament, Should or should not
Parliument have that power 7 And 1 say “Yes,
it should’.

‘Noaw, I shall go back many many moons
ago to what happencd when  Gandhiji
himsell seid. something in this connection at
the Round Table Conference. 1 am obliged
to my hon. friend Prof. § L. Saksena because
he in his speech in the Constituent Assembly
had quoted Gandhiji's speech at the Round
“Table Conference, and led me to what | am
going to quote today. When he was asked,
“What is the formulation you would like to
* make regarding private rights, regarding pro-
pcrty fghts he said-:

“Thc sccond: formula lhat lhave got
wiih me - (hasnly drafted by listening to
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. the point we are debating today.
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other persons’ speeches) is that no existing
interest legimately acquired and not being:
in conflict whith the best intcrest of the
nation in general shall be interfered with
except in accordance with the law appli-
cable to such interests™.

Then he cxplained what he meant. He said :

L
“Then you have ‘not being in conflict
with the best interest of the nation'’. 1
have in mind certain monepolies legiti-
mately acquired” ---

undoubtedly ‘legitimately’ means under the
law at that time in force—

“but which have been brought into being
in conflict with the best interest of the
nation™,

Those monopolies are Lo be taken away,
limited, restricted, confiscated, whatever it
may be, in accordance with what 7 With the
law applicable to such interests ?

You can go to many parts of the world,
you can go back in constitutional history,
you can go back in law. You will find at
cvery stage that ultimately it is law, applied
in the interest of whom ? In the interest of °
the nation.

You may charge us when, for instance,
we have taken over the coking coal mines
‘that you bhave taken it over in  your indivi-
dual interests, that you are going to use
the voking coal only to swell your bank
balance’. We will answer that charge. It can
be easily answered. But that is not the point
at issue. The point at issue is: do we or do
we not necd this power in order to achieve
the programme of socio-economic reform to
which we are committed ? You can say that
the programme is not in the interest of the
people, that the programme is a programme
which is against the interests of the people,
You can throw us out. By.all means, you
have got the right.to do that. But that is not
What we
are concerned with now is what- is the scope
of the power that should be . given to Parlia-
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" “ment. Should or should not Parliament have

the power to decide what should be the
ompensation to be given when property is
taken over in the national interest ?

Sbri Frank Anthony talked of Shri
Gokhale’s library. 1 thought he would keep
to a higher level of debate. Who is interested
in a lawyer’s library, even in Shri Anthony's
library 7 He may have it. If he wants my
library, if he fecls like having another library,
we-are prepared to give it to him. That is
not the point. We are not after people’s
librarics, We are not after people’s clothes
or shops or small fields. We arc interested
in a major resturcturing of the cconomy.
Soon we are going to come before you for
the take-over of the coking coal mines. What
should be the compensation that should be
paid to them ? Should there be compensation
for the coal that is also underground, and
which wz have taken away, as it were, exploi-
ted by the mine-owners ? It can be argued
that we should pay compensation. We say
no. Whether we should or should not is a
matter (or us, for Parliament, to decide. This
is a political question to be decided by politi-
cal beings who are vested with political Power.
It is not & matter for the judiciary. This is
simply what we arc trying Lo stress here, when
we reassert the position as it stood before the
Cooper case, Everybody accepted this as the
interpretation and understanding of the
Fourth Amendment to the Constitution. We
are reasserting only that. Suddenly to discover
that the whole world, as it were, is being
shattered, that democracy is being completely
murdered and using all such expressions does
not, I think, advance one's knowledge of
the issue actually at stake.

1 would like to refer here to the speech
of Shri Samar Mukherjee in which he dealt
with our policy. 1 do not propose to deal
with our policy. There will be plenty of
opportunities for doing so. The question
which I am sure Shri Mukherjee will address
himself to'is this : does this change in the
Constitution enable Parliament to take what

" action it wishes in the field of social reform ?
If we fail to take such action, you will deno-
unce us. That is your prerogative. If we have

to take such action, we should have the power

~ to enable us to take it. If one day you come
to power, you. should also have that power.

|
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To anybody, any party, which .wishes on the

basis of the decision of the majority of the
peoplc to achieve certain  socio-cconomic

reform, this Constitution should be a weapon

which will enable that party to achieve it.

That is all we arc seekiug to do. What 1 am

surprised about it is that once more you are.
harking back to article 19 (i) (a) to (¢), for-

getting that even the Law Commission has
accepted the position that keeping article

19 (i) (a) outside, as it were, the purview of

article 31C would only enable reactionaries

to use it for their own purposes. What the

Law Commission has sald is, “Do not be

apprchensive, gentlemen in Parliament, in

Government, because we  are sure actually

they are not going to do that. They will learn.

If they do not learn, you can always amend

it again."”” We do not see why it is necessary

to do this; it is much better to make it clear

and say that we do not want to take that
risk. And that is why we have taken that

clause as a whole.

I was also interested to hear Shri Indrajit
Gupta, but 1 am surprised that he also was
not able to appreciate why it is, for instance,
that we have brought in the word “‘ade-
quately™. My friend Shri Anthony did a good
service to us by explaining what the introduc-
tion of *‘adequately” means. The introduc-
tion of the word “adequately”—the amend-
ment that is coming up tomorrow—is only
to make it quite clear that the courts will not
go into the extent to which articles 39B and
39C have been implemented; whether the ime
plementation is adequate or not. They will
entirely be restricted to cxaminatoin of any
connection between articles 39B and 39C on
the one hand and the legislation on the other
which, as Shri Anthony said, in any. event
they would have been able to do under the
scope of the doctrine of fraudulent exercise
of power or colourful exercise of power.
What we have gone is to make it quite clear,
and that is as far as we can go.

I was also unable to appreciate what
Shri Indrajit Gupta was saying when -he
remarked that supposing the legislation does .
not ‘‘adequately” achieve ' implementation of
articles 39B. and 39C; then,. the courts now
will not be able to go into - it, but surely. the
question is that we shouid bar the jurisdiction
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. _Uf tbe Courts We shonld not permit. the
'-courts as it were, to sit in political judgment
_on issues which are rcally political, both, as

.. my friend the Law Minister said, from the
point of view of legislation that we are going
- to actually implement and from the point of

. view of ' preventing the courts from beiug laid
‘open to criticism on the ground thar they
‘have gnnu into a politicnl ficld.

_ ¥ w,omld also iikc 10 mention that so lar
as the amendment which we “are bringing in

_relation to article 31 is concerned, by which
‘we gre safeguarding the right o “minoritics, it
is really to reassure the minorities that the
amendment of article 31 docs not in any way
affect the rights thcy have already got under
article 30. That is all. It is not meant 1o
widen any right, but it is meunt to make
‘more than clear the fact that article 21 (i) --
the amendment—is not dircected in anyway (o
whittle down the rights which (he minorities
already have under the Constitution. We are
not trying to create new rights. We are not
trying to expand the rignts. We arc only try-
ing to make it clear that what you, the minori-
ties, have already got under articly 30, we
are not going to take it away from vou.
Rest assured-that this amendment is not dir-
ected against you: and we have to make it
clear because, as often  happens, most nf the
big property-owners try to take shelter behind
the minorities -or the small property-owncrs,
‘We have no intention of going against either
the small property-owners on the one hand
or the minorities on the other. ¥tiz to
establish this ‘quite definitely, categorically,
that this has bven introduced as an amend-
ment. We have no intention to change the
positiont - in relation to minorities and  Wwe
thought it would be only proper - that we
should make it clear,

. Let me now go on to Shri Anthony's
* points. - There were not - very many  points
among them, but ) would like to deal with

“one or two of them. The first point I would -

- like to make clear is in relation to the attack

... ot the criticism he ‘made on the guestion of -

e adequpte cpmpemﬂtson. It is . very |mporlam.
it hus become very.important for us if we' ure

'.'--m»push fomnl wnh ithe womo-econmmc.
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reforms that we are trying to implement: it’

has become very important that the ques-

tion of justiciability of compensation should
be taken outside the scope of the courts’
jurisdiction. We have found this difficulty in
the Act which brought about agrarian re-
form in West Bengal. A stay was immedia-
tely granted and we were put intoa very
great difficulty as a result of it. We found it
very difficult even in the case relating to cok-
ing coal mines compensation and take-over
case where a writ was filed in the Calcutta
High Court, and fora week we were not
entitled to raise one tonne of coal while we
were compelled to pay all the workers all
their wages. This was what happened. Ulti-
mately after very prolonged arguements in the
court we were able to get that stay order
lifted. We found, as our friends in Kerala
know, that a very recent enactment in Kerala
about private forests had also been virtually
stayed and we were not able to go forward
st that il has become important for us.

Mr. Salve raised this question that even
the word “amount”” may not be enough to
enable us to achieve the object that we want
to. I do not think that he is correct. If he
rcads the Law Commission’s reports he will
find that we have got abundant fegal autho-
rity to support the position that we have taken
namely, the introduction of the word
“amount™ instead of the word ‘“‘compensa-
tion™ makes it clear that there is no question
of market value compensation having to be
paid. The Suvpreme Court in Cooper's case
relied cssentighly on the continued use of the
word ‘““compensatian” even in the fourth
amendment to come to the conclusion that
market value compcnsation has to be paid.
They said : We interpreted “compensation™
in Bela Banerjee case as market value com-.
pensation; you have continued to use that
word; since you have continued to use that
word what you have done is. to accept’
the meaning we gave to the word *‘compensa-
tion™ in - Bela Banerjee case. There was no
other alternative ¢xcept to gct away from. the
word “compensation.” That is why the word
“amout” has ‘been introduced. It has been
stated. by - the Law commission and by all.the -

- persons. whom we have: consiited that the
- use of the word “amnum" clw-ly indimu
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: what emamount that is cnmidend mson

. able and proper by Parliament, particularly as
you get the later part of article 31 (2) where
the question of adequacy cannot be aone into
by the courts at all.

“Mr. Anthony also said that we were
changing the whole character of the Consti-
tution by introducing article 31 C. Na-
turally this is the article that has come up
for most serious criticism both from
Mr. Anthony on the one hand and Mr. Mody
on the other. So far as 31 C iscon-
cerned we want to make our position quite
clear. If you take article 31 A of the Consti-
tution 1 think it should be clear to any-
body who reads it that we have already
raised as it were, the Directive Principles
above the Fundamental Rights because it
says that none of the laws which are really
aimed at agrarian reform shall be deemed to
be void on the ground that they are inconsis-
tent or tuke away or abridge any of the
rights conferred by Articles 14, 19 or 31.
This was introduced in 1955 at a stage when
the most important task before our country
was the exccution and implementation of vast
schemes of agrarian reform, abolition of the
zamindari system, abolition of land-lordism,
big land-lords etc.

Now today, in the seventies, in the
decade in which we are entering, the principal
task that is facing is what I would call the
abelition of the monopolies in industry, the
control that they possess in industry. 1 men-
tioned for instance the coaking coal mines.
I do not want to go into it just now.

My friend Mr. Mody is not happy about
the way the public sector functions. We shall
take the point whether the public sector
functions well or not, later on, That is not
the issue today. The issue today is this.

We go to the people with a certain pro-
gramme seeking economic reform. If we are
not able to execute that programme except
by.amending the Constitution in the manner
in which-we have proposed, we are entitled

to come . back to the Houe and say : we -

' wmunammdment ‘of the -Constitution in
order ‘to be able to imploment this pro-
y mmme of soclmnmc teform

Cm (25& det.) 3!4
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What does 31C uy?ltuyl Natvﬂth-'
standing anything contained in article 13, n- -
‘law which gives effect to the principles o
article 39 (B) and (c) shali be challenged in
the ground that it violates articles 14, 19%on°

3 . That is virtually the same as 3|'A.':T or -

is no difference at all. Then comes perhere
the most important part of that article :haps

“no law containing a declaration that it
is for giving effect to such policy shall be.
called in question in any court on the
ground that it does not give effect to such
policy.” .

I would like to #mphasis this because.  this
is possibly the most crucial amendment, The

Law Minister also emphasised that it was in

a sense a historic amendment because it

does place, and we have consciously placed,

these two Directive Principles 39 (b) and

39 (c) above the Fundamental Rights because

we consider that the task today on the.
agenda of our people is a serious, determined

effort to implement these two Directive

Principles and we do not believe that it will

be possible to effectively implement these

Directive Principles—I gave examples just

now of the various enactments in regard to

which we have had difficulties with the
Courts even in the recent past—Unless  we

have the protection of article 31C for such

legislation.

Mr. Frank Anthony said that as a result
of this even for a property worth Rs.'1 crore
we may only give a compensation of one
rupee. I do not know whether one should
always give a compensation of Rs. 1 crore
or Rs. 50 lakhs or even Rs. 10 lakhs when
one takes away a property of that wvaluo
because it depends on the historical condis .
tions in which that property was accu-
mulated.

1 was reading recently that the President -
of Chile, Senor Allende, nationalised the -
copper mines of Chile and he : promised the

U. S. proprictors that he would give them =

full compensation. He calculated the .com-
pensation -at 650 . million dollars or so.
Having calculated the compensation, he
presented a bill to those companies for 670

- million dollars which the companics had to
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pay... When the companies asked why they
had to pay 600 million dollars, he said that
was for all the excess profits that they took
. ‘away. over all the years that they were exploit-
ing the copper of Chile. What is unreasonable
“in that ? It is perfectly reasonable, and it
“ has happened in our country, and 1 say that
itis a wvalid and reasonable thing to take
into consideration. If for vears and years a
-~ particular company is paying out dividends
of 30, 40 or cven 50 per cent, kecping the
workers down as il were in the mire of
poverty, as wus done for decades in our
country, if crores of rupees ‘were taken away
by the foreign interests, particularly planta-
tions in the form of dividends, and at the
end of it all they say that we must pay mar-
ket value compensation, 1 ask: where is the
Jjustice or morality in such a demand ? So,
it is-a question of the circumstances. The
circumstances may necessitate compensation
of onc rupec. The circumstances may neces-
sitate 100 per ¢cent compensation alse. 1 do
not say we will never pay 100 percent com-
pensation. It depends on the circumstances
in which we take over a particular industry, a
particular arca of our economy. It is entirely
on this basis that we will come to our deci-
sions. But if one says all time that we are
not being fair, we are not being just, | do
not know how one talks about fairness and
Jjustice without looking into the real fac(s and
circumstances.

Mr. Anthony used the word ‘theft’. He
said that it would be theft. I was reminded
of a very respectable philospher of modern
political theory, T. H. Green, who is con-
sidered to be one of the most conservative
philosophers, who has written about the
. theory of the modern State. Looking through
his book the other day, this is what I read :

¢ ..when the possession of property by
one man intérferes with the possession. of

..+ property by another; when one set of
+,.men are secured in  the power of getting
- and keeping the means of realising their

- will, in such & way that others are practi-

. cally denied the power. In that case it

' may - traly.

: -‘be. said that ‘property is
Lo kheftnY _ e

" NOVEMBER 30, 1971
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Green was  discussing the matter on & very.
high plane, a plane to which I would request
some of you to try to rise, though you may
fail, and that is the philosophical plane. Here
is a narrow set of people enjoying peoperty,
and here is a vast mass of millions who have
none or little. Since the enjoyment of pro-
perty by the small narrow group is dependent
on the non-cnjoyment of property by
millions, it is “theft. He wrote this over a
hundred years ago, nothing very revolutionary.
Marx wrote this earlier, but Marx is
anathema to many on the other side and so
1 do not quote him. But you cannot object
to T. H, Green. That is why, if you go any-
where in the field of philosophical discussion
and political analysis, you will find that pro-
perty is always looked upon as something
transient and passing. Jt is not absolute.
Therefore it is that the approach which we
found for the first time really made in
Golaknath case is an approach that is
contradictory to all the progressive humanistic
writings of men over the centuries. T do not
want to take the time of the House, because
unfortunately there was not much that came
on which J can take very much time. But I
would like to deal with one or two points.

Mr. Anthony said, it is the courts who
mnust balance the rights of the individual on
the one hand and the rights of society on
the other. But [ prefer what Panditji wrote
quite sometime ago

«Ultimately the balancing authority can
only be the sovereign legislature of the
country, which can keep before it all
the various factors—all the publie, politi-
cal and other factors-—that come into
the picture."

It is only we—all of us sitting here, not
only on this side, but Parliament as a whole
who are capable of transmitting into legisla-
tion which we pass the desires of the people
to whom ultimately we have to render
account. The entire difference between the
judiciary on.the one hand and oursclves on
the other is that on -political questions we
have to render account and they do not. It

is their prerogative to interpret the -law, but
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_R is we whd’ luwe to m&ke the lsws and we
- make them in résponse to the needs and
‘urges of the people. That is the diffcrence.

- That is why we do believe that ultimately

" it is the people who must decide what is the
course that is to be followed. The amend-
ments that have come before the House are
really only aiming at doing that,

Lastly, there is a certain anxiety over the
* question whether article 31C will really
mean that the court will not have the right
to do anything at all. 1 dealt with it a little
carlier, but 1 would like to clarify one
point. Where does the linc of demarcation
come ? What do we say, the oourts can do
and want do we say, the courts cannot do ?
Mr. Palkhivala has rccently writien an article
and he has sent me a copy of the pamphlet,
His understanding of article 31C is,

“Even the question whether the laws
would in reality implement the Directive
Principles will not not be justiciable.”

He is perfectly right. We do not want the
judges to decide whether the laws would in
reality implement the directive principles,
That is for us to decide. They may or may
not, but surely we must be able 10 decide,
because iy understanding of articles 31B
and C is bound to be different from
Mr. Anthony's understanding, because our
political approaches are different. Now, who
is to deeide whether my understanding is
right or his understanding is right 7 The
People, the Parliament, not the judges,
because with the judges, it is a lottery. Some
of theme may be with me and some with
him. It depends on their political philoso-
phies. But they have not been appointed
judges because of their political philosophies.
We have becn appointed as Members of
Parliament because of our political philoso-
phy. That is why itis wrong to give that
power to the judges. It would mean com-
pelling them to take political decisions,
though some of them unfortunately have
been eager to do so in the past. I hope they
would not do so in future. This really is the
crux of the matter,

-1t is a very difficult world in ‘which one
fives, because we are trying to do -the -most
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~ bonafide actions not in relation to ourselyes

alone but in relation to Parliament, of
which all of us are'members. We are trying
to enable Parliament to  decide on certain
laws, to carrry forward and implement
certain laws. That is what we are trying
to do. I would like to end by quoting from
an American Prefessor of Philosophy who is
one of the leading figures, who has_discussed
the rclationship btween law and phdasopby
—=Morris Cohen :

“The principle of freedom of personality
certainly cannot justify a legal order
wherein a few can, by virtue of their
legal monopoly over necessities, compel
others to work under degrading and
brutalizing conditions. A Government
that limits the right of large Jand-holders
limits the right of property, and yet may
promote recal freedom. Property owners,
like other individuals, arc members - of a
community and must subordinate their
ambition to the larger whole of which
they are a part. They may find their
compensation,”

—and 1 appeal particularly to our princess .
on the other side—

“*spiritually identifying their good with
that of the larger life."

It is very important when we conclude our
debate on this question to get back ultimately
to the basic philosophical concept and their
rclationship with what objectives were put in
before our country. I  would appeal to all
hon. Members to appreciate that modern
democracy looks upon the right to property:
as conditioned by social responsibility, by the
needs of society, by the balancing of interests
which loom so large in modern jurisprudence
and not as a pre-ordained untouchable private
right,

1am sure the House will support this
amendment.
MR. SPEAKER : 1 thought we will con-

tinug up to 7 O'Clock. But hon. Members
are anxious that we should IdJOI.Im now at

630 p. m.



