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The motion was adopted.

SHRI C. K. CHANDRAPPAN: I
introducet the Bill

CHILDREN, STUDENTS AND
YOUTH (RIGHTS AND WEL-
FARE) BILL®

SHRI C. K. CHANDRAPPAN (Telli-
cherry): 1 beg to move for leave to
introduce a Bill ty provide for the
establishment of a Board to safeguard
the rights of children, students and
youth, to look after their welfare and
to levy u cess and for matters con-
nected therewith.

MR. SPEAKER: The question is:

“That leave be granted to intro-
duce a Bill to provide for the estab-
lishment of a Board ty safeguard the
rights of children, students and
youth, to look after their welfare
and to levy a cess and for matters
connected therewith”.

The motion was adopted.

SHRI C. K. CHANDRAPPAN: I
introducet the Bill

15.33 hrs.

MAINTENANCE OF INTERNAL
SECURITY (REPEAL) BILL®

SHRI ERASMO DE SEQUEIRA
(Marmegoa): 1 beg to move for leave
to introduce 3 Bill to repeal the
Maintenance of Internal Security Act,
1971,

MR. SPEAKER: The question is:

“That leave be granteq to intro-
duce a Bill to repeal the Main-
tenance of Internal Security Act,
1971,

SHRI AMRIT NAHATA (Barmer):
1 have an objection at this stage.

—— e
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MR. SPEAKER: I cannot allow it

SHRI AMRIT NAHATA: It is on
other grounds. It is beyond the juris-
diction of the House to consider it. I
will explain.

MR. SPEAKER: You should have
given prior notice.

The question js:

“That leave be granted to intro-
duce a Bill to repeal the Mainte-
nance of Internal Security Act,
1971.”

The motion wes adopted,

SHRI ERASMON DE SEQUEIRA:
I introduce the Bill.

CONSTITUTION (AMENDMENT)
BILL*

(Amendment on Article 80 and omis-
sion of Fourth Schedule)

by Shri Dinesh Chandra Goswamy

MR. SPEAKER: Now we will take
up further consideration of the fol-
lowing motion moved by Shri Dinesh
Chandra Goswemi on the 2nd May,
1975:

“That the Bill further to amend
the Constitution of India, be taken
into consideration.”

Shri Goswami was already on his
legs. He has taken flve minutes; he
may continue. ’

SHRI DINESH CHANDRA GOS-
WAMI (Gauhati): Sir, on the last
day, I only began my speech and,
therefore, I think, I should start
afresh.

The Bill which I have brought may
be a sensitive one which wants to
amend Article 80 of the Constitution
of India with omission of Fourth

Schedule. Article 80 deals with the

with the recommendation of the President.
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Council of States and the allocation of
seats in the Council of Stateg in
accordance with the provisions con-
tained in the Fourth Schedule. On
the basis of population, different num-
ber of seats have been allocated to
different States. The whole purpose
of my amendment ig that instead of
different number of seats being allo-
cated to different States, the Council
of States should have equal represen-
tation from all States irrespective of
the size of population and as such, I
have suggested that ten representa-
tives from each State may be there in
the Council of States and three each
from the Union Territories retaining
the existing provision of nomination of
‘twelve Members by the President
because of their distinguished service
to the country. This House has de-
bated in the past on various occasions
varioug aspects of Rajva Sabha and
views have been expressed by very
many persons that Rajya Sabha to a
certain extent has no function to per-
form and, therefore, it should be
abolished. Views have also been ex-
pressed in this House that the election
to Rajya Sabha should be direct one,
but these are, more gr less, matters
out of the scope of present amendment
and I wil] leave them out except re-
ferring to these whenever I feel that
this becomes relevant for the purpose
of discussion of the amendment which
I have sought for.

Sir, in spite of the fact that there
is strong debate going round the whole
world as to the necessity of the se-
cond chamber vet the fact remains
that all the leading countries of the
world, angd more particularly, the
feders) countries have bicameral legis-
lature, except New Zealand which
abolished its second chamber in 1951.
Except New Zealand all other impor-
tant countries have got the second
chamber though there is a famous
saying of one of the revolutionary
thinkers of the 18th century, who
<aid: “If the gecond chamber dissents
from the first, it is mischievous, if it
agrees with the first, it is super-
fluous” I go not go to that extent
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and I feel that the second chamber
may have many important functions
to perform in the parliamentary de-
mocrecy of a country, provided it be-
comes effective in its composition and
also in regard to it powers. What
are the functions of the second cham-
ber primarily? One of the function is,
the function of revision. That means,
the second chamber is composed of
more experienced and aged persons,
though the Law Minister, who is oppo-
sing this or looking after the Govern-
ment interestg today does not appear
to be wvery elderly person inspite of
the fact that he comes from the 2nd
chamber, Whatever it is, it is said
that the second chamber ig composed
of experienced ang elderly persons
and that itself is an asset. But I
feel that this argument has lost much
of itg relevance today with the growth
of the party system. When a party
brings a Bill in the House, whether it
comes from the Opposition or the rul-
ing party, all aspects of the Bill are
considered at the party level. and
therefore, whenever it is brought, it
has got a certain amount of previous
and thorough study, and as such I do
not see much of a purpose even if 2
Bill is gone through in two chambers
instead of onme.

It is also said that gome time be-
comes available between the conside-
ration of the Bill in the Rajya Sabha
and the Lok Sabha and it provides
an opportunity for a national consen-
sus to emerge on important issues. I
think, to a certain extent that has
also become irrelevant because the
national consensus jn important issues
are formed even before a Bill is
brought before a House because the
mass media provides enough opportu-
nity for the debate.

The third is that because in the Lok
Sabha or the first Chamber often the
members are guided by sentiments,
debates become more passionate and
in the Upper House as the Mambers
do not have the fear of facing the
electorate, it becomes more reasonable.
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‘It may be so because in the last two
years at least, we will have to con-
cede that in so far as the Lok Sabha
debateg are concerned—] do not say
that these debates lacked in merit—
but at least these debates were more
passionate than the debates in the
upper House.

The fourth and the more important
functions that the Upper House per-
forms is that it suppresses the centri-
fuzal forces and affords an opportunity
to the States to have their say in na-
tional legislation and in fact in the
debates in the Constituent Assembly,
this aspect was put with great em=-
phasis by Mr, Gopalaswamy Ayyangar.
A second Chamber is essential in a
federal structure because the House
of People being thg representative of
the people, obviously the people will
have their say there, but the States
also should have a say of their own
in a democratic constitution and the
Rajya Sabha, being a Council of
States, obviously the States will have
a say and, in our Constitution, we
have recognised the importance of the
voice of the States because certain
constitutional amendments cannot go
through unlesg they are passed by
the majority of the States. Therefore.
in our democracy people are the main
criteria but the opinion of the majo-
rity of the States on important issues
is also an important factor.

Whether this aspect wil] be proper-
ly fulfilleq by the Rajya Sabha will
be dependent to a great extent on the
composition and the powers which the
Rajya Sabha—and I will try to exa-
mine its existing powers and compo-
sition—hag in comparison with some
of the other Second Chambers that we
have in the world to-day. For ex-
ample, the most powerful Second

“Chamber in the world to-day, every-
one will have to agree, is the Senate
of the United States. The Senate

" Members are directly elected. Their
powers are, also much wider because
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the Senate possesses the power of even
vetoing treaties which are agreed upon
by the President. Ratification by the
Senate is necessary hefore a treaty
comeg into force and uptill now mare
than 60 treaties have been vetoed by
the Senate. In the United States
Senate each State ijs represented by
twp Memberg irrespective of its size
end population. Now, let us look to
another federal country, Australia.
There the Senate is not as powerful
ag that of the USA. There 60 Sena-
tors are there and they are elected,
ten each from the six States. There-
fore, irrespective of the size of the
population, uniformity ig maintained
there also of ell the States. Same is
the case in Switzerland also where
each State hag two members., So also
in the case of Soviet Russia where in
spite of the divergence and composi-
tion of the population and the area,
25 deputies gre there grom each Re-
public. The only country where this
principle is not followeq is Canada and
we are following to a certain extent
that pattern. In Canada 120 members
are nominated by the Governor-
General and 4 Provinces have 24
Members each and other Provinces
have got varying number of members
with @ minimum of 4. We have, to a
certain extent followed the pattern of
Canada and Eire because we have
accepted the principle of both nomi-
nation and indirect election ang also
the principle of not having uniform
representation. Our principle has
been to provide gne representative for -
every five million of the population
and one for every additiona] two mil-
lion or part thereof. Why T am
objecting and asking for an amend-
ment and asking this House tp cons-
der the necessity of changing the pre-
sent structure, I will just now come
to that,

In the House of the People, ob-
viously the House being representa-
tiveg of the people, the populous
States will have more representatives.
Nobody cen deny it and that should
be the first ang basic principle. But,
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unlesg there is another Chamber
where the smaller States may feel
that they are not overwhelmed by
the populous States, I think to a
certain extent a situation may arise
some day when the smaller States
may feel that their problems are not
being discussed in the proper pers-
pective as it should be discussed. For
example, to-day in the Rajya Sabha
we find that 7 States alone command
a majority in the Rejya Sabha out
of the 25 States (including Union
Territories). 11 States have 180 seats
while 14 States have only 45 seats.
14 States totally have 45 seats whereas
11 States have 186 seats. It is not
that these 14 States do not have their
own problems. They have many
diverse and complex problems but
they may not get an opportunity of
expressing their viewpoint in an
effective manner because they may be
overwhelmed by the strength of the
other major States. Obviously, at this
moment T will concede that not only
the quantity but quality also counts.
But in a democracy the number also
counts very much. Nohody, can deny
ang in gact this is one of the reasons
probably which prompted all other
federa] democratic countries like the
Uniteg States, U.S.S.R. and Switzer-
land to have uniformity of the num-
bers representing their States. 1n
the Uniteg States we find that the
Senate and House of Representatives
try to strike a balance of conflicting
interests through different composi-
tiong conflicting with one another.
For example, in the United States we
find that they have got eight farming
Stateg like Iowa, Kansas, Minnesota
and these States have 47 representa-
tives in the House of Representatives
whereag there are industrial States
like Illinois, Ohio, New Jersey, the
number of their representatives in the
House of Representativeg is 174. In
the House of Representatives the dis-
parity is there. The industrial States
may have a dominating voice end
much more time may be taken in dis-
cussing the industria] matters. But
that hag been balanced in the Upper
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House. In the Upper House the
farming States have 18 representativeg
whereas the industrial States have 14
representatives. It indicates that in
!;he case of conflicting interests which
ig natural in a big country like India,
if there is uniformity of the represen-
tationg from different States, the djs-
parity of a particular viewpoint to a
certain extent reduces and that is why
I feel, we should have also a fresh
view as to whether the composition
of the Rajya Sabha should be changed
because of this first principle alone.

Secondly, the Constitution has re-
cognised in our own country the equa-
lity of all States irrespective of its
size and its population and we say
that the Rajya Sabha is a Council nf
States. Should not this equality be
reflected in the composition of the
Rajya Sabha also? If all the States
are equal, should they not have equal
representation in the Upper Chamber?
If you do not give them equal repre-
sentation, can I not come and say.
theoretically wyou have given me
equal status, but in practical fleld
you have pot provided me an oppor-
tunity to expresg that equal status
because so far as numbers are con-
cerneq in Parliament both the things
do count. Theoretically I am equal
but in practically, I am in minority,
that is what T feel. When the Consti-
tution has laid down the principle of
equality of States, I feel that that
should be reflected in the Upper
House of the Rajya Sabha. That can
be reflected by treating all the States
equally. I am not for a moment
saying that populous States should
not have a predominent voice in the
House of the People. There these
States have the greatest degree of
representation. But when we have
made Rajya Sabha, the Council of
States, if we make the Council of
States and the House of the People
the same in composition are we not al-
most making the powers and functions
of both the House the game?
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What distinction can be there that
one is representative of States and the
other the representative of the people
# the composition is almost same in
principle? Can you say that for
representation of a particular body
-you will treat every State differently?
I have come before the House not in
order to give more representation to
any particular State. not to curtail
representation of other States but on
the basis of certain principles. May I
pose another aspect of  the matter?
Todav hoth in the House of the People
and in the Rajya Sabha, many com-
plex matters ar- to be discussed.
Many of us do not know the com-
plexities of particular regions. Some
such States are represented by only
a couple of Members in Lok Sabha
and Rajya Sabha. We ourselves know
the difficulties of getting sufficient
time for speaking in Debates. I know
the difficulties of getting time from
my Whip Mr. Mahajan to speak and
it any Member wants to speak on all
subjects he cannot do that. he will not
be permitted. I know that today if
1 want to speak on a particular sub-
ject, that requires certain amount of
expertise, certain amount of study and
so on. Would it be possible for a
member who may be the sole repre-
sentative in thig House or the other
House ty project effectively the prob-
lems of his State in the House? I can
tell vou that in some matters the com-
plexities of Stateg representeq by
smaller number of people are more
than the complexities of more popu-
lous States. UP is a most populous
State; we know much more about UP
than., for example. some of the re-
motest corners of our country. And
it you want debates to be meaningful
and effective, don't you feel that more
memberg coming from a particular
r2gion must be given opportunities to
express their view points? If States
are given adequate number of re-
presentatives, although these members
may not be able to project the views
in the House of the People, but in the
other House they will be able to
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project their views and those views
naturally will be reflected in this
House also. This is another reason
why I have thought it necessary to
bring this measure. This is a very
sensitive matter. [ am not saying
that my view point is the last view
point or the only correct view point.
But I thought that when we are talk-
ing about constitutional changes, a
debate should take place on many as-
pects, and this is one aspect to which
I thought I could draw the attention
of the House. And I do hope that
hon. Members will examine this view
point not from any sensitive point of
view, but from a rational point of
view in which I have tried to place my
whole case before you. .

MR. SPEAKER: Motion moved:

“That the Bill further to amend
the Constitution of India, be taken
into consideration.”

Mr, Daga. are you moving your
amendment?

SHRI M. C. DAGA
Sir. I beg to move:

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by the 7th May, 1976.” (1)

(Pali): Yes,

May I say something, Sir?
MR. SPEAKER: Yes,
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“True and proper representation
is never possible if the States are
represented jn unequa) numbers...”
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SHRI P. G. MAVALANKAR
(Ahmedabad): Mr. Chairman, Sir, I
welcome Mr. Goswami's Bill which
seeks to ensure a more equal repre-
sentation and a fairer representation
to various States of our Indian Union,
and I welcome it because it gives to
us all some chance to do loud think.
ing on the floor of this august House

about certain aspects of our Constitu-
tion and its working.

I am glad that Shri Goswami men-
tioned various illustrations from dif-
ferent countries, and he did not restrict
himself to USA onl-. He has referred
to many other federal constitutions of
the world. He has also said in s0
many words that the problem is bound
to be considered as very sensitive, and
perhaps explosive too, and, therefore,
1 hope the House gives dispassionate
consideration to the whole matter.
What does he want? He wants cer-
tain egual represen‘ation of the States
in the Rajya Salba, but the main
question is, do we really commit our-
selves to bicameral legislature? Mr!
Daga referred to the Bill sought to.pe
moved Ly Mr. Chandrappan in which
he wants the second chamber to be
completely abolished. I can under-
stand that extreme also, but if you
have a federal structure then I do not

see how you can escape having two
chambers. If you have the federal
structure, bicameralism becomes indis..
pensable because at the federal lavel
the Parliament will have to consist of
two houses—one representing the en-
tire country on the basis of popula-
tion and directly elected, and another
representing the States which are very
much part and parcel of the whole
federal scheme. Therefore, as long as
we have a federation, bicameralism is
a must and a question of abolition
of Rajva Sabha would be out of con-

sideration. Having said so, let me go-
to the original point and ask this

question. Does bicameral legislature

really serve the purpose for which, at

least theoretically, it is meant? Theo-
retically the idea is this; if you have

two chambers, then the lower house, .
being elected directly, consist of peo-

ple with passions. fury and enthusia-

ism and they may in a hurry talk

something, decide something and legis-

late something which may not be right

and good. Therefore, there must be

a second chamber to review, re.con-

sider and check, the haste, the hurry,

the rashness and the enthusiasm of the

Lower House. George Washington,

one of the founding fathers of

America and his associates were talk-

ing about bicameralism, because they

were also concerned about it at the-
Philadelphia Convention in 1787, and

even before that, between 1776 and

1787. One of the stories going round

about it was this, He had a guest at

tea. The question was asked, ‘Why

do you want a second chamber?' Tea

was being served in the cup. But it

was too hot to drink, So_from the

cup he poured some tea ‘into the -
saucer. and sald, ‘The first chamber,

the popularly elected House is the cup

and the second chamber is the saucer.

You pour the tea from the cup in to

the saucer: now it has cooled down,:
and you can drink the tea’,

The -iden, therefore, basically was
that the second chamber stops the:
arbitrariness, the absoluteness. ot the
Lower House; it corrects the first
chamber, it improves upon the ﬂrst_
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chamber. But this ig all academic and
theoretical, hecause as things go in all
democracies of any type where there
are free and fair elections and repre-
sentative bodies, you will find that
the second chamber hardly improves
on the first, because the party system
is there and the chambers work
through the mechanism of political
parties. What happens is that almost
every subject, every discussion, every
legislation, every resolution or debate
that takes place in the first House
is repealed in the other House. In any
discussion that takes place on any
subject, there are the same arguments,
the same lines of defence, the same
lines of attack, and there are hardly
any additional or new points made in
the second chamber. It is almost a
repetition of what is said in the first
chamber,

Moreover, having two chambers, the
other problem that arises is. what hap-
pens when there is a deadlock. When
the second chamber does not agree
with the first or vice wversa, whose
decision will prevail? Naturally, you
will have to say that the will of the
larger body must prevail, which means
the House which is directly elected
by the people, which is the Lower
House.

SHRI ERASMO DE SEQUEIRA
(Marmagoa): Not necessarily.

SHRI AMRIT NAHATA (Barmer):
There is provision for g joint sitting.

SHRI P. G, MAVALANKAR: 1
know. I agree that there is such
a  provision. But with the
mechanism of the party sys-
tem as it is and with the strength
of the Lower House being what it is
—it will be 545 now—and the Upper
House having only 250 members, if
we have a joint sitting, the built-in
majority in the Lower.House .is still
there and this majority plus the
Mmajority party's own strength in the
Upper House put together will mean
the same thing. So, it is only a kind
of contrivance of the Constitution that
if the two Houses do not agree, there

PAUSA 10, 1897 (SAKA)

. g g
-

Constn, (Amdt) 22z
Bill
must be a joint session and the joint
session will decide. Wha does it ulti-
mately mean? It means that even
when you have a bicameral legisla-
ture, one of the chambers must lead
and the other must follow. In all
parliamentary democracies—] am not
talking of the presidential type that
exists in America—wherever there are
two chambers, inevitably, by the logic
of things, by the very reality of politi=
cal events, by the operation of the
party mechanism, the Lower House. I
do not say dictates but certainly leads,
and the Upper House has to follow.

Therefore, perhaps the Lower House
pleases the Upper House by saying
that it consists of elders, wiser people,
statesmen, experienced people, more
matureg people. ..

SHRI ERASMO DE SEQUEIRA:
There the average age is lower than
that in this House.

SHRI P. G. MAVALANKAR: Théy
say, ‘Look here...

SHRI AMRIT NAHATA:. You mean
this is the Lok Sabha and that is the
‘Parlok’ Sabha?

SHRI P, G. MAVALANKAR: I am
using the phraseology Lower House
and Upper House. The Lower House
will say, ‘You are all experienced, and.
very knowledgeable persons, and your
chumber has in it some retired Gener-
als, retired administrators, retired
politicians etc, and, therefore, you give
us the benefit of your guidance, ex-
perience and advice, but ultimately
agree to what we say'! Even in this
built-in system, on all financial mat-
ters, it is only the Lower House, the
popularly elected House which has got
the full mononoly of doing everything.
This is so with regard to the Finance
Bills. If the Speaker of the Lower
House certifies that a particular Bill
is a Money Bill. the matter ends there.
That is what the Constitution says.

I am saying all this because this
debate also gives us a chance to open
out some wider issues. namely, whether
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we want a second chamber or not. I
feel that whether it is a unitary or a
federal state, if we have a bicameral
system, we must accept the fact that
one will have to lead the other. Other-
‘wise, there wiil be deadlock. No con-
stitution can deliberately create a
deadlock situation. So, it cannot be
allowed. Of course, if occasionally
there is 3 deadlock, the Lower House's
decision will prevail through this
built-in majority system which is there
in our own Constitution,

Having said that, I come to some
further points. What does my friend
Mr, Goswami want? He wants that
each State must have in the Rajya
Sabha ten seals and the Union Terri-
tories must each have three seats. If
a Union Territory becomes a State of
the Indian Federation, from three that
number will then jump to ten aute-
‘matically, I suppose, That js the pro-
posal which he has made That is a
step in the right direction, in the
sense that India is a federation; our
constitution-makers have said that
India, that is Bharat, is a Union of
States. That means the States must
have a say at the federal level and
the States’ authorities are co-ordinate
with the federal authorities in many
matters, I think his move is a step
in the right direction because it res-
tores at least to a small extent one im-
portant principle of federalism, name-
ly, equality of states irrespective of
their size and population in terms of
their status and their rights. In
America we find that a small State
‘like the Rhodk Island or Kentucky
-or Ohio has fewer seats in the federal
House of Representatives in Washing-
ton DC and states like New York or
California have a large number of
seats on fhe basis of their population.
But in the Senate of the American
“Congress there are two represéntatives
from each State, irrespective of their
‘size or population, because tHe princi-
ple of federalism is that all states are
ﬁ in their sfatus, powers and
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The constitution-makers thought of
India as a federal state. But in so
many constitutional provisions in the
structure, they have in the end made
it not a strictly or a genuinely federal
State. In the end what you get is an
Indian Federal Structure which is
neither completely unitary—you can-
not obviously do it—nor completely
federal because they could not atford
to do it in the context of the Indian
conditions of those days. Therefore,
they came to this kind of a golden
mean, a golden via media whereby as
Professor K. C. Wheare says, the
Indian Constitution !ic: provide? a
quasi federal structure. We have a
federal authority ana we have State
Governments, but these State Govern-
ments are more depencent on the
Centre in India, compared to the
American Scene.

Having said that, I want to ask Mr.
Goswam: one questicn; do you or do
you not want a genuine federal struc-
ture? If we are going 1o have a genuine
federal structure in our constitutional
set.up then what my friend Mr. Go-
swami suggests is a slen in the right
direction, because tolay the States are
in many respects at the mercy of the
Centre. In respect of concurrent
powers the State law coes not prevail;
the union law prevails over the state
laws. The residuary powers are en.
tirely with the federal government.
Matters of finance are entirely with the
federal government. Matters of foreign
affairs or defence, they are with
the federal government; you can-
not have ten different foreign
policies and financial policies.
Even in America. the States are on
the losing side. Ever since the Phila-
delphia Convention which was held in
1787, through these last nearly 200
years, the experience of the American
constitutional and political pundits and
also of enlightened individuals is that
the Centre is becoming more and more
powerful and the States are constantly
losing their rights. In our new con-
stitutional scheme, if we are able to
restore India to a more genuinely and
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mere properly worked out federal
structure, Mr. Goswami’s Bill is
certainly a step in the right direction,
because the States, irrespective of
their size and population, must have
equality of statug in the Constitution.
But that ig not going to be achieved
merely by giving 10 seats to each
State in the Council of States. The
important thing is that the States will
have to be given other rights like
financial viability, independent
economic  authority and genuine
autonomy in their respective territo-
ries. I want India to beccme a
genuine federation. A country of this
size and diversity can never be a
unitary State. It has to be federal, and
if that is so, let it be a genuinely
federa] State. Bu{ that purpose. Mr.
Goswami will, I am sure, agree
that he will have to bring another
Bill—or some other privale member
like myself will have to do it,—giving
the States other rights like financial
viability, genuine autonomy, etc,

SHRI ERASMO DE SEQUEIRA:
Sir, this is private members’ day and
it pains me that so many of our lead-
ing private members like Shri
Jyotirmoy Bosu, Shri Vajpayee, Shri
S. N. Mishra, our two Madhus, Shri
Piloo Modi, Shri Janeswar Mishra
and others gre absent from the House.

MR. CHAIRMAN: That is nof re-
levant to the Bill.

SHRI ERASMQ DE SEQUEIRA:
It is relevant bcause this is a private
member’'s Constitution ‘(Amendment)
Bill on which every one of these
gentlemen would have had something
very significant to say. I am sorry
they are not here, not because they do
not want to be here, but because they
have been held without trial under the
misused MISA. All the same, I am
happy that this Bill has come before
the House, because at a time when
Parliament itself is being made, in my
opinion, more and more irrelevant by
executive action, here is an hon.
member of the Congress Party coming
forward with a Bill towards making
one of the Houses of Parliament more
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relevant. I trust, if [ may say so, he
will not in any manner be made un-
comfortable in his party swimming
against the tide, as our colleague Shri
Ram Dhan had been a little earlier.
Sir, as Mr. Goswami rightly pointed
out, many of the problems of the
States are problems of the States
themselves and they apply in equal
measure to UP. as they apply to
Nagaland. Therefore, there is a lot
in what he is saying that the voic-
ing of these problems is distinct from
the problem of the people themselves.
Fortunately, of course, all problems
are problems of the people. There are
many problems which are problems
of the State itself.

I am one with Mr. Goswami where
he says that equal representation in
Upper Chamber will cqrtainly lead to
a greater balance of the voices that
emerge from the House to the people
if these voices are ever allowed to
re-emerge. Right now they are gross-
ly interrupted by the Chief Censor of
the Government,

There is one thing where I am in
disagreement with Mr. Goswami and
that is about the representation to
Union territories. There I am in
disagreement with the very concept
of Union territories because Union
territories today have the very same
structure, incur the same expenditure
as the States and | do not see any
reason why they should not be {urned
into States. As you know, I represent
a Union Territory, a constituency
from Goa. When I go to the Central
Government and say that my Govern-
ment which is mis-ruling even more
than this Government if it is at all
possible, is doing something wrong,
they say, talk to the State Government,
When I talk to the State Government,
they say, it is Union Territory and
they cannot do it. When I go to Goa.
they say that the papers are struck
up in the Home Ministry. Therefore.
I am saying that turn them into
States because they have the entire
structure of the State and they
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will exactly cost as much as they cost
and no less.

He was talking about the relevance
of Parliament. There are one or lwo
issues here. One of them was
mentioned by Mr, Goswami and that is
the question of whip. I know that a
bill before it comes to the House 1s
supposed to be discussed in the Parly.
We all know it is not. It is a few
who decide and a whip who carries it
through the House. In these circums-
tances, I submit to the representalives
of the Government here that one parti-
cular law and one particular article
that we should look at js the
West Germap Basic Law. In that
law it is very specifically provided
and it has happened after the Weimar
Constitution went the way ours is go-
ing, that no member shall be bound
by any order or instruction and shall
be bound only by his own conscience.
The Whip is prohibited in their
Constitution,

Sir, we are looking at the country
from the top down. My feeling is
that if we wish democracy to be
strengthened in this couniry and we
wish a position where nobody will
ever touch if which is not the position
today—it is being touched and des-
troyed by a very few people—then we
must make our Panchayats work. We
must make Panchayats a constitutional
institution. We must ensure that re-
venue accrues directly to Panchayats
and we must make a regular monthly
People's Sabha in the Panchayats,
something which must pe held just like
the Parliament session use to be held.
Then, you will involve the people in
the democracy and they will have
stake in the democracy and they will
see that none of us ever temper with
it.

Another point I wish to make is
that we are at the end of our term.
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Our mandate is running out. There
is nothing wrong in our debating a
major measure for, in my opinion,
we do not have any more right to
decide on it: because, if we continue
in this House beyond 18th  March,
or whatever the date is—that is what
it says on my railway pass—then we
shall be riding here as ticketless
travellers. There is no getting away
from this fact. If this Government
plans {o posipone elections, I can only
think of one reason—I will borrow the
expression Mr. Goswami had used,
but not in the same context, in fair-
ness {0 him—fear of the electorate.
Thank you.

MR, CHAIRMAN: Mr. Amrit
Nahata,

SHRI AMRIT NAHATA (Barmer):
I entirely agree with Mr, Mavalan-
kar that a bicameral legislature is a
‘must’ in a federal constitution. But
having said that. Mr. Mavalankar
went on to contradict himself, The
justification for a second chamber that
he gave later on, is not the justifica-
tion for federal bicameralism, but
one for @ unitarv bicameralism. 1In
the UK, for example, the philosophy
behind the two chambers is that the
House of Commons ijs represented
by Tom the drunk: and the House of
Lords is represented bv Tom the so.
ber. They thought that the represen-
tatives directly elected by the people
would be heady, impassioned, restless,
headless, romantic. running for
change and inspired by flights of
fancies. So. they needed some check
and some restraint, so that the Upper
House was given revisionary powers
to exercise a check of age, experience,
wisdom apd sobriety. That was the
iustification for the Upper House in
the UK. We have not accepted that
hasis of bicameralism in our country.
There are no ‘commons’ and no ‘lords"
in this country. We are all commons'.
There are no plebians and patricians,
We have people and we do not divide
reoresentatives of the wveonple into
heady ang romantic on the one hand
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and sober, experienced, wise and olu
men on the other, who would aci as
correctives over the Lower House.
That philosophy we have not accep:-
ed, We introduced the second chamn-
ber because we had States and g
Union 1n this country. The Tounaing
fathers of our Constitution providea
for a House of the Peuple wnere for
the sake of convemence, Members
would be elected from different
constituencies and yet each Member
would represent the entire peopie of
the country. Though I have been
elected from a particular constituency
in Western Rajasthan, I am not sup-

posed to represent only that
constituency, I am supposed to
represent the entire people of

India. Each one of us in
this august House represents the
entire people of India., The Rajys
Sabha, as the very name denotes, the
Council of States, as the very name
denotes, represents the different
States of India; and that is why the
Members of that House are elected
by the State legislatures. They re-
present their States. So, the theoreti-
cal basis for the two chambers in our
Parliament is that we have a Central
Government and the State Govern-
ments; the Members of the Lok Sabha
and of Rajya Sabha. In common
parlance we may call them the Lower
House and the Upper House; but thut
is not a correct, scientific or consti-
tutional terminology. We hmve the
House of the People and the House
of the States, So, the Members in the
other House represent thelr respec-
tive States. This is true as far as it
goes, but here again, Mr. Mavalankar
was getting confused. We are not a
strictly federal State or a federal re-
public. In a strictly federal republic
it is not only bicameralism which is
inevitable, but the Upper House 1is,
of necessity, more powerful than the
Lower House, For example, in the
United States, the Senate has the real
power. Nobody knows even the names
of the important Members ‘of the
House of Representatives, it is almost
a non-entity, but the Senate has all
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the powers, What happened to Presi-
uent Wwillsun anu mnany other Pres;.
aents? The Senate nas retused 1w
rayly many treatles, ‘Lney have
yuasi-juaicial and quasi-inesugative
powers, and that 1s 'wWhy some exlra-
conslilutional pracuces nave evoived
Known as Senatorial courtesy. In
oraer to win over tne suppurt of the
Senators, the FPresident gives certain
concessions legally or behind the cur-
taln and somenow he manages to
plucate the Senate, So, the upper
chamber in a Federation 15 1ar more
powertul than the lower one. [Is that
Lhe intention of wne Mover ol this
Bill? 1 hope it 1s not.

That brings us wo the questuoun ol
the 1ype ol Hepuouc nat we nave,
Mr, Mavalanakar very correcty saio
thay we have a quasi-federa \ype ot
State or Republic in this country, We
are not a Federation, we are a Uniun
Republic. The main purpose of the
tounders of the Constitution wag Lo
strike a balance between unity and
diversity. ] know, Mr. Chairman, that
you would definitely have reservations
about my views because 1 know the
views of your party, and, therefore,
1 pray for some 1ndulgence from
You.

A federation is a system ip which
the constituent States are almost
soverelgn or at least autonomous,
Very few powers are vested in the
Federal Government, Here we do not
nave that system. Owing to certain
historical and political conditions, we
wanted to maintain the diversity the
richness, the variety of our land and
yet remain a nation. We were a
nation long ago, we are a nation
today and we shall continue to he a
nation, Therefore, the emphasis is
greater on unity in our Constitution
than on diversity. Our Constitution
seeks to strike a balance between
unity and diversity, and that is why
we have three Lists, two of which
are under the Centre, because the
Concurrent List for all practical pur-
poses is a Central List. The Union
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List and the Concurrent List are for
the Centre and the State List is for
the States. The residuary powers are
also with the Centre.

Not only that, In actual practice,
though law and order is a State sub.
ject, the Central Reserve Police is the
most powerful police in this country.
Though agriculture is a State subjec:,
the Agriculture Ministry is the grea-
test empire in Delhi Though edu-
cation is a State subject, the Educa-
tion Ministry's Advisers and its
various institutiong in India are the
most powerful instruments in the field
of education. So, even where the
subjects are in the State List, the
Union has to play a very important
role in laying down policies, in co-
ordinating the efforts of the States
and in providing research programmes
and plans. The very fact that plan-
ning is centralised means that our
Constitution lays much greater em-
phasis on the powers of the Centre
than those of the States. I think the
framers of the Constitution were very
wise in this.

1 am not for total unitarism as the
Jana Sangh used to be, They want
one Centre. one State, one flag. one
leader. That is not my approach at
all We do want the States to flourish,
we do want the diversity, the richness.
the veriety and the multi-coloured
garaen that our great land is in
which various flowers bloom to be
retained, and yet we should not
weaken the thread of unity and
nationalism that unites us, and that
is why the spirit behind our Consti.
tution which is a quasi-federal State
having greater emphasis on unity than
on diversity is a correct and wise
approach. Having come to this, what
happens? "It is true that since we have
States, they must be represented in
s Chamber. Now, the doubt that Mr.
Mavalankar has raised would be
raised by everybody, because party
system has eroded the relevance, the
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validity and the constitutionul rea-
sons in support of bicameralism even
in the United States of America.
Lincoln had to wage a civil war, but
that wag in a different context, But
in federal States, States have the
freedom to cede also. States volun-
tarily join, States have the right to
cede also—strictly federa] structure
of the States. Many States have
joined in the United States of
America..

MR. CHAIRMAN: That is the con-
federation.

SHRI AMRIT NAHATA: No. They
were even in & federation, More
States have joined in the Uniled
States of America. Originally, there
were 13 States. But today there are
51,

MR. CHAIRMAN: 50,

SHRI AMRIT NAHATA: It conti-
nues to be a federation and not a
confederation.

What my dear friend Mr, Goswami
concludes is between quality and
autonomy or equality and sovereignty.
It is true that our States are equal
in the sense that they all enjoy the
same power. There is a separate list
for them, They have legislatures
though some States are more equal
than others, I have not been able to
understand the rationale of bicame-
ralism in States. I am all for abolish-
ing the second Chamber in the States.
There ig no justification for it. be.
cause we have not accepted syndi-
calism in our Constitution. But
that apart, to what happened In the
United Nations at the time of Bangla
Desh crisis. I would like to draw
your attention. B0 votes went against
us in the General Assembly. The
population of those B0 countries was
less than the number of refugees that
had entered our land, because there,
each member being a sovereign State
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has one vote, irrespective of the popu-

lation,

Do we want to introduce that prin-
ciple in our country or that sovereign.-
ty or that autonomy? Do we want
our States to be that gutonomous?
The logic behind having equal
representation from the States
would lead to the implication ihat
the Upper House has got to be more
powerful than the Lower House, that
the States have the right to cede; and
in actual practice, let us come o0 the
realities that are obtainable in our
country today. It would definitely
encourage fissiparous tendencies.
There would be a clamour for inore
and more and smaller and smaller
States in this land. I cannot under-
stand the logic. People say that
Haryana is a small State, but look at
the progress it has made. Orissa is a
smaller State than Haryana, bui it
is one of the most backward States.
What is the size to do with the
growth or the economic development
or the efficiency of the administra-
tion? It has nothing to do with that.

And that is why, I think, the pre-
sent arrangement in the Constitution,
as far as the Upper House js con-
cerned, or the Rajya Sabha is con.
cerned, is, as it should be. Then
there may be some other changes that
one may think. But that is altogether a
different pattern. because I want some
kind of a quasi-judicial body within
the Parliament having revisionary
powers over the Constitution. I do
not want judiciary, as it is, to act as
the third Chamber of correction and
sitting in judgment over the wisdom
of the representatives of the people.
If we make the Constitution, we are
the watch-dogs and the people of
India are the watch-dogs of the
Constitution. If we ameng the
Constitution. that is final. If
somehody raised a doubt about the
amendment O the Constitution or
about the vires of a particular law.
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whether a particular legislation passed
by us is wifhin the Constitution or
ultra-vires of the Constitution, he
should not be g body to decide it.
Let there be something like they
are having in the House of Lords or
something like that.

We may conceive of some such body
in the Rajya Sabha or we may have
some experts or people of knowledge
of jurisprudence from both Houses
who may decide whether a particular
law passed by us or being ccnsidered
by us is within the vires of the Con-
stitution or ultra-vires of the Con-
stitution; whether a particular amend-
ment of the Constitution is justified or
not. I would like some such type of
amendment in the powers of the Rajya
Sabha, adding certain things to Rajya
Sabha and bridging and reducing the
powers of the judiciary.

As far as the reviews of the Con-
stitution are concerned. there, I would
support such an amendment. But to
change the composition of the Rajya
Sabha considering the autonomy of
the States and having equal repre-
sentation in number wou.d not solve
any problem; it may create many
anomalies. There may be a  State
having three Members in the Lok
Sabha and ten Members in the Rajya
Sabha. There may be State having
two Members in the Lok Sabha and
ten Members in the Rajya Sabha. A
very strange situation would develop.
This could be consistent only with a
totally federal type of State where
also, every time, the sovereignty or the
autonomy or the paramountsy, what-
ever you may call, of the State is
gradually eroded. Though there are
different federal laws and State laws
in the United States, st#ll such are the
realities of life that even though, when
the Constitution of the USA was fram-
ed. different States had different his-
torical background, different dialects,
different economies, and they thought
it was a voluntary union of so many
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States, now they have also emerged
and evolved into one nation. There 1s
the American nation now. That is
why  of necessity, the federalism has
gradually eroded and unitarism is
gaining ground. It is inevitabe in a
country like ours, where there is the
supreme need of strengthening the
feeling of emotionai integration, ot
nationhood, it is essential that the
present character of our Constitution,
a Quasi-federal character with greater
emphasis on umitarism must be re-
tained. That is why 1 submit that
there is no need for introducing any
change in the cemposition of the Rajya
Sabha.

THE MINISTER OF STATE IN
THE MINISTRY OF LAW, JUSTICE
AND COMPANY AFFAIRS (DR. V.
A. SEYID MUHAMMAD): Mr. Chair-
man, Sir, I am very thankful to my
hon. colleague, Mr, Goswami, for
having made a very enlightened and
{lluminating speech on the Bill and
the various issues involved. There
was a congiderable discussion on the
merits and demerits of bicameral
legislature. I must thank various hon.
Members for the very learned and
profound discussion which they have
had here in this House today. While
thanking them for that, I must say,
gince that question was not an issue
before the House, I will not waste the
valuable time of the House by reply-
ing to that.

In the Statement of Objects ana
reasons of the Bill. Mr, Goswami has
stated that equal representation is the
main object of federalism or some-
thing to that effect. While agreeing
that that is one of the purposes or one
of the objectives, I cannot agree that
that is the sole objective or the pur-
pose. Considerable discussion has
taken place amongst the constitutional
pundits; essays have been  written:
books have been written about this
question. While conceding to  what
‘Mr. Goswvami has said that it is one of
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the purposes, the modern treng seems
to be as one of the constitutionu)
writers has said, that ;t is not the
equality of the States that is the mamn
purpose but, what he calls, it is the
essence of Statehood that is the main
purpose. Stated as such, it may
sound as a sort of metaphysical pro-
position. But it is not.

What is meant by that statement is
that in view of the diversity in a
State, the various interests in a State,
the various sections of the peopie
which constitute a State, it is the re-
Presentation of sum-total of the
essence of Statehood that is represent-
€d in the Upper House. ! think, there
is much to be said on that.

Sir, I was going through the dis-
cussion that took place in the Con-
stituent Assembly about article 80
which was then, I think, article 336.
Except Shri K. T. Shah, nobody re-
ferred to thls aspect of the matter
because, it seems, there was a  con-
sensus that the second aspect of the
problem which 1 quoted, as discussed
by constitutional writers, it is the
essence of Statehood, namely, repre-
sentation of the wvarious interests,
diverse people, diverse cultural and
other aspects, which is the purpose ot
the representation in the Upper House,
Consequentially, except -Mr. K. I\
Shah, nobody mentioned even the
question of equal represepfation  of
States. The main emphasis was on
whether there was necessity for &
bicameral legislature and, on these
lines, we have had an exce’lent treat-
ment of the subject today in this
House

So, that being the position, the Con-
stitution makers deliberated upon that
and the Constitutional Pandits and the
fathers who drafted the Constitution
ultimately, weighing the two aspects
of the matter whether equal represen-
tation was the essence of statehood,
came to the conclusion that the prin-
ciple of equal representation is what
is called the essence of statehood.
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So, it is a debatable point and |
agree to that extent. But what is now
before us is an amendment of the
Constitution. An amendment of the
Constitution, T need not stress, canfot
be treated lightly. Unless there are
compelling reasons we should leave
the Constitution or whichever provis-
ion is concerned for the time being,
as it is. If you have compelling re-
asons, we may have it. But in areas
of debatable positions, where much
can be said on both sides, we should
not tamper with the Constitution.

In that spirit, while I admit that Mr.
Goswami's Bill represents one point of
view, I would request him top bear it in
mind that unless we have some com-
pe'ling reasons, we should not tam-
per with the provisions of the Con-
stitution in Article 80. So, while ap-
preciating his point of view I would
very humbly request him, for the
reasons stated to kindly withdraw his
Bill from further consideration by the
House.

SHRI DINESH CHANDRA
GOSWAMI: Mr. Chairman. Sir, at the
outset I wish to express my sincerest
thanks to all the Members and the
Minister of State for Law for their
participation in this debate. and I take
this opportunity of congratulating Dr.
Seyid Muhammad for what I consider
his maidim appearance in a debate In
this House after taking over the charge
of the Ministry. When I started this
debate, you must have noticed that 1
spoke in a very low key. I spoke in a
low key because I was apprehensive
that, as my amendments are to curtail
the number of Members of some
States, passion may be roused and, if
passion i3 roused, the purpose of the
discussion would be lost. I am happy
that members approached the debate
dispassionately and calmly and, in fact,
we had a very good discussion, as 1
see it, on all points.

Mr. Sequerira supported me. He
criticised the Whip system and .I
understand why he has criticised. Be-
cause it appears that the Whip of his
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Party did not permit him to speak in
the Presidential Address debate.
Therefore, what he could not speak in
the Presidential Address debate he
tried to speak here and though most
of what he said had no relevance to
the subject matter except referring to
my Bill once his whole speech was on
other subjects and I think I need not
reply to them because this morning
the Prime Minister has replisd to all
the points and, during the debate on
the Presidential address, there was
erough discussion on these points,

Mr. Mavalankar has supporteq me
but, as an extremely intelligent Mem-
ber of the House, he has tried to give
in a subtle way, a very different politi.
cal overtone to it. He said that the
Bill should be the first step for in-
creasing the power of the States. I
beg to differ from him so far as this
is concerned because I feel that in a
country like nurs with so many div.
ersities and centrifugal forces, therc
must be a strong centre and one of the
essences or basic features of the reason
for which bicarmeralism is encouraged
is to keep a check on the centrifugal
forces. My own view point was—
on which Mr. Amrit Nahata has
differed through an illuminating
speech—that if only some of the States
are given too much representation,
they may upset the balance at some
point of time. For example, in a
House where there are eleven States
with a representation of 1868 and four-
teen States with only 45. the views of
the 45 from 14 States, though they are
more in number, may be upset by
those of these eleven States. Shri
Daga spoke that populous States
should have more representation. 1
am not denying that; in fact, in this
House, it would always be so. But on
the question whether Rajya Sabha
should have it there is undoubtedly a
difference of opinion; I had a particular
view and I thought, the House should
discuss it. Well, different views have
been expressed by other Members. It
is alsop true that amendment of the
Constitution should not be treated
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lightly and as Dr. Seyid Muhammad
said that at the present moment, there
is no compelling reason for this
amendment and when in fact a debate
has started on different constitutional
amendments, a debale of this nature
serves my purpose and therefore in
keeping with his request, [ beg to
move forr leave to withdraw the
Constitution (Amendment) Bill.

MR. CHAIRMAN: There is one
amendment by Shri M. C. Daga that
has alreiidy been moved. I will put
this ameadment to the vote of the
House.

THE MINISTER OF WORKS AND
HOUSING AND PARLIAMENTARY
AFFAIRS (SHRI K. RAGHU
RAMAIAH): Sir, it would be a {futile
exercise if an amendment is to be
moved in respect of a Bill which is
to be withdrawn. This is my submis-
sion.

MR. CHAIRMAN: 1 would like to
draw the attention of the Minister,
that when an amendment is moved.

it has to be put to the vote of the
House.

SHRI AMRIT NAHATA: Qn a point
of order. When an amendment is
moved that has always to be voted
first, but where the mover of the Bill
seeks the leave of the House.. .

MR. CHAIRMAN: It comes later.

SHR]1 AMRIT NAHATA: When the

leave to withdraw is refused, only
then amendments come.

SHRI P. G. MAVALANKAR: My
point of order is dffferent. 1 agree
that the amendments should come
first, but since the mover is not there,
why have his amendment pui before
the House, We do not know, whether
he is pressing for it or not.

MR. CHAIRMAN: Once the amend-
ment is moved, it becomeg the pro-
party of the House. We have to take
a decision.

JANUARY 9, 1976 Constn, (Amdt,) Bill 240

The question is:

“That the Bill be circulated for
the purpose of eliciting opinion
thereon by the 7th May, 1976." (1)

The amendment was negatived
MR. CHAIRMAN: The question is:

“That leave be granted to with-
draw the Constitution (Amendment)
BilL"”

The motion was adopted

SHRI DINESH CHANDRA GO-
SWAMI: Sir, I withdraw the Bill.

MR. CHAIRMAN: Shri Naval
Kishore Sharma is not moving Item
10, so we wil] take up next item.

CONSTITUTION (AMENDMENT)
BILL

(Amendment of Articles 22, 32 etc.)

SHRI DINEN BHATTACHARYYA
(Serampore): Sir, I beg to move:

“That the Bill further to amend
the Constitution of India, be taken
into consideration.”

Sir, my Bill was introduced about
three years back. However, the pur-
pose for and the urgency with which
the Bill was moved is more now than
it was at that time. Now, we are
under Pmergency. The first part is
very clear in the Bill. It is rather a
shame on our part that still the
Constitution should provide for pro-
vigions for making laws to detain .a
person without tria] for any length of
time. Now the situation has become
worse than it was before and even the
little scope that was there to go to
the Court and challenge the validity
of retention order has been snatched
away by the emergency provisions
and even to-day a notification has
been issued -that whatever little scope



