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through related persons; and (i)
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ments as trade discounts, taxes,

cost of packing etc., with a view to clarify-
ing the situations in which they will be
included or excluded for purposes of deter-
mining the asgssable value.

To cope with the situations which will
not be covered. by the main definition,
powerhl?einxhkm.onthclinuofﬂls

ainable equivalent to the value as defined
in this provision. Suth rules will be pub-
lished and will also be laid before
Parhiament.

While drafting this provision, we have
Lept in view not only the practical diffi-
culties experienced in the working of the
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not intended. Accordingly, it is proposed
to amend this provision on the lines of
the corresponding provision contained in
Section 155 of the Customs Act, 1962, with
a view to méking the intention clear.

With these words, Sir, I move.

MR. CHAIRMAN : Motion moved :

“That the Bill further to amend the
Central Excises and Salt Act, 1944,
be taken into consideration.”

SHRI SOMNATH CHATTERJEE
(Burdwan): The Central Excises and
Salt Act was first enacted in 1944, and
since then there have been several amend-
ments from time to time. We find that
m 1963, a committee was constituted,
called the Central Excise Reorganisation
Committee to go into thé whole matter
and to suggest methods for improving
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case A. K. Roy and another vs. Voltas
Ltd. This decision followed an old
Privy Council decision, and in the mean-
time there were several decisions by the
various Righ Courts in India which
<ame to contrary findings.

I agree with the hon. Minister that
the law should be settled. But the ques-
tion is whether by the amendments now
proposed the uncertainties in the law are
being removed or whether further ambi-
guities and uoncertainties are being creat-
ed. It appears that there is a near-bank
ruptcy in the thinking process of the
Ministry or of the Legislative Depart-
ment, | do not know which. The main
difficulty which has been faced or felt
by all the courts and also by the officers
concerned is the determination of what
is known as the wholesale price. Under
the previous Act. it was called the whole-
sale cash price. Now, the wholesule price
concept is being still maintained under
the section concerned without any g.ide-
line for deciding how this wholesale price
is to be ascertained,

If we see the Bill we find the words:

“ .. goods are ordinarily sold by the
assessee to a buyer in the coumse of
wholesale trade for delivery...”.

Without any guidelines, and without
any principles being laid down about
what wholesale trade should be, it is diff-
<ult to determine what should be treated
for the purpose of valuation to be the
Wholesale trade or what should be treated

to be the whalesale price. Nothing is in-
dicated in the Bill, and the position re-
mains as vague as it was before, leaving
it to the courts again 10 decide these
ambiguous provisions in the law.

Again, the word ‘ordinarily’ has crept
any indication in the statute
the word would mean. Also,
proviso, reference is
made to the normal practice. This will
again open up an inquiry into an un-
charted field in regard 1o what the mor-
in respect of a particular

previous ambiguities which were

Again, take, for instance, the proviso
and especially clause (i) thereof. We
find there that potwithstanding anything
contained in clause (iii) of the proviso,
the price to be taken into account is:

“, . . the price or the maximum price, as

the case may be, so fixed under any
particular law.”.

Then we find the phrase:

“ . . in relation to the goods so
be deemed to be the normal
thereof.”

Now, in respect of a transaction, if the

goods are sold at a particular price,
supposing there is a maximum controtled
price, then what is the basis on which it
is to be valued ? That is not indicated.
Problems are raised bere, but no selution
is indicated.

Then, in clause (iii) of
we find :

sold,
price

the proviso,

.+ . . where the assessee 50 arranges
that the goods are generally not sold
by him in the course of the whole-
sale trade . . ."

Agaln, we are getting into difficulties.
The concept of ‘related person’ has been
introduced here. I quite agree that that
is the proper approach that transactions
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between relsted persons should not
vide the guideline or should not
acoepted as the basis for valuation

Then there is definite objection to sub-
clause (b), page 2 where it says:

“where the normal price of such goods
is not ascertainable for the reason that
such goods are not sold or for any
other reason, the nearest ascertain-
able equivalent thereof determined
in such manner as may be preacrib-
ed...”.

This is very important. Why should
Parliament give up its right to decide a
very important aspect of taxing legisla-
tion? We do not hnow what will be the
prescription. We do not know what are
the rules which will be laid down, It
may be that they will come before Par-
liament, but in matters of taxation, it
should not be left to delegated autharity
to fix the rate or the basis for ascertain-
ment of the quantum of the tax. This is
a matter which T would request the hon.
Minister to take into consideration.

Similarly excessive delegation is pro-
vided in cl. 3(ia) which says that rules
will be prescribed to define and specify
the kinds of trade discount to be exclud-
ed. No guidelines, nothing, hos been in-
dicated in this Bill as to what would be
the nature of the trade discount and it is
left completely to the executive authority
by means of delegated power to fix the
rates of trade discount. This means that
uncertainty will be there. Not only that.
I strongly object to Parliament giving up
its power to decide the basis of taxation
or the rate of taxation. It is only Parlia.
ment which should decide; it should not
be left to delegated authority.

Then I come to cl. § dealing with
sec. 40. Previously it was provided that
no suit, prosecution etc. shall be inatitut-
ed after the expiration of six months.
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for various reasons, the real amount of

correct rate, under-assessment in respect
of various items of goods, levy of lower
rate of duty etc. All these have been
indicated

But this is the trouble with piecemeal
amendment. Various important sugges-
tions made by one of the highest consti-
tutional authorities in the country,
namely, the Comptroller and Auditor
General of India, are not taken note of.
You bring a piece of piecemeal legisla-
tion to avold only temporary difficulties.
This ad hoc basis of legislation should be
changed. This does not solve the pro-
blem; it only creates problems,

There are other points which have
been indicated here, pamely, irregular
concession of duties being given, avoid-
ance of duty on the basis of incorrect
exemptions which are granted etc. These
matters are not at all comsidered and
dealt with in the amending Bill, although
this report was already there when this
Bill was drafted.
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it makes a pathetic reading 1t
shows cleady how this department s
functioning. The total of the demands
outstanding without recovery on 31
March, 1972 was Rs. 51,68.75 lakhs. 1

Then there have been remissions and
write-offs to the extent of Rs. 10,99,621,
It is amazing. Some of the asscssces
have left India and there are assessees

is concerned” I do not know  whether
you have ever »seen these figures. It
appears that the total value of goods seiz-
¢d during one year was more than Rs.
163 lakhs. Out of that the total value
of pgoods confiscated was only Rs.
So far as onefourth of

VAISAKHA 17, 1898 (SAKA)
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ambigunities and uncertanties in this
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ment in the Voltas cese, and these amend-

the Bill will go a long way in enabling
officers concerned to determine the cha-
racter and value of the commodity be-
cause the Bill says that the value should
be the wholesale price fixed at the place
of removal of the commodity at the time
of the contract. The time and the place
of removal thus enable one to fix the
price more or less correctly.

The Bill says further that this price
will not be accepted where there is mani-
pulation of values to or through related
persons, The amendment gives a clear
defimition of mssessee, place of removal,
packing, wholesale trade, etc The amend-
ment to section 37 lays down that the
rules shall define or specify the kinds of
trade discount which should be excluded
from the value of articles in section 4
and the conditions and the circumstances
under which such discount 1s granted
Clause 40 provides the normal pro-
tection to Government servants who act
under the Act or who contemplate taking
action under the Act.

There is one lacuna and 1 hope the
hon Minster will pay attention to it. The
second part of this clause says that no
case or prosecution will ie against the
Central Government, the officers of the
Central Government and the State Gov-
ernment. ¥t dots not specify the officers
of the State Government. Even the
State Governments have to act through
their officers
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fard femm godr @ ddnmew fedeiw
¥ ouedt Y W R 276 wOE A, e A ¥
118 FUT 47 wragd! TIERINE TWT W
G wd ¥ B oot & e WA
agmt anA@l B, A & oY ww afr R
w9 g7 ¥ wgry § A ETeERAr A oS
¥ w3 ¥ 3w U Ay w7 & wogAT 9T YW
&t ¢ ulx mead awt welt § o g s
a7 my 3w ¥ fr ¥ Aemmgw wmdr @A
%1 FEa & W w7 wEAr § fr oadm e
= vz faar ¢ fa? g9 ¥ nw faw g0 femm
afr fr oot & o a wr R @
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7 9T B TA1 AT & fe oaw meew X
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mid & 7 fad, w9 dm ww o wT
wear & o gg Ow dew § fE 31 wwAT
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v 8t ow faw wmr wifgd afe oY
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ot vk ) wilfs gw ok £ fe fwmie
vy Wit & P X 8, & s
¥ wafrd wrale dndty 3z A ww W
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T #F A & A avieT awr T
t 1 wraww g oame A § fe smR-
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‘“ofefrer 9 wrg 40 wfafem &
wiix aywreghs feg o fedt w8 &
fwe wre, widvaer ar o fefaw sriank
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it afy woly & o wwd oy SvEw &
fir arx gg® & shaw oY & oy A Ay
warfer & qwr B fafow e
r omAdY | gy ff  Iveaw awarer
W T ¥ weET (2) Wt oag P
fer e 9w o wivin § f& wow
% faw woww &Y o owf ok £, Wy
WOSTC a1 JOeTit Avey aw g difre ot
§ s g weww et wfed § afedam
o oo g

w mire & ar W vy § fe e W@
T wWwiteY N oaewr % 4fy wolr
qint fay o¢ wove 0% @ wqd w1 arisw
=g 14 w1 wEm k| w8 & wiafrer e
et & fae edfee arfy adigy o sa
sfusor &1 STAAA FTX TT AT 24,000
i ¥ Wy X T e § | sfeem
# fag o zrwear At wr o §, @ O A
% | Afew 19 fauE A s, wermT,
¢ 9w ® frerd o fomr & o ¥® wETw
fear wrar wifge oYt st ageT 8 oW
aag & 3w wxw 2R wfge o
SHRI C. M. STEPHEN (Muvattu-
puzha): Mr. Chairman, Sir, I have thres
points on which I want to seek clarifica-
tions. In clause 4(1)(a),
has given notice of an amendment. The

onginal draft of the amendment reads
like this:

“Where the assessee and the buyer
have no interest, directly or In-
directly”,

That is now sought to be substituted with
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The question whether a person is relat-
ed or not is only one of the methods
by which you can determine the fictional
extent of the interest and buyer and
seller might be having. What has actually
happened is, persons who will be having
interests between them are left free and
whatever is shown in the transaction is
accepted as the correct thing. But I may
be having a brother with whom I may be
at loggerheads. If a tramsaction gets
through between us, merely because he is
my brother, that is discounted. So far as
the definition of ‘related person’ is con-
cerned, husband and wife is understand-
able, member of a Hindu Undivided Family
is understandable. But the definition as per
section 6 of the Companies Act is also
included which means three generations
including my son, son’s son, daughter,
daughter’s son, their wives and husbands,
my father, father’s father, their children,
sister, brother, their husband and wife—
the entire circle comes in. It is not possi-
ble under the present social conditions
that people will keep such intimate relation-
ship to the second and third generation.
Merely because you happen to be hav-
ing some blood relationship, how can you
cast the net and say that these transac-
tions must be presumed to be benami?
Would not the original draft of the amend-
ment have been more sensible and rea-
sonable? Why remove that, keep those
shady transactions free and bring in this
notional concept of having interest be-
cause they are blood relations?

Under section 4(1) (a), the price is to
be determined at the figure at which tran-
saction takes place between persons who
are not related. That is the leading sen-
tence. If that is the leading sentence, then
the proviso should not take into account
transactions conducted between related
persons. It is a question of interpretation.
You could bring the whole thing under

. sub-clause (b), whereas under section
4(1) (a), proviso (iii) a new sort of defi-
nition comes in. I cannot at all under-
stand it. Under this proviso (iii) two types
of transactions are contemplated; First is

MAY 7, 1973
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“where the assessee so arranges that
the goods are generally not sold by

him in the course of wholesale
trade except to or through a related
person.”

In that case you say,

“the normal price of the goods sold by
the assessee to or through such re-
lated person shall be deemed to be
the price at which they are ordinarily
sold by the related person in the
course of wholesale trade at the time
of removal.”

So, if T am selling my goods to a related
person, the price will be determined at the
figure at which the buyer will be selling
it in the course of wholesale transaction
to another dealer, provided that dealer is
not a related person.

Then you come to the second clause
“provided the buyer is a related person”.
Then you say that if the buyer is a rela-
ted person, then the price at which that
related person will sell to the retail dealer
will be taken into account. I am not able
to understand the distinction that is
sought to be made out. The concept is
that T sell my goods to a related person
and the related person sells the goods to
a dealer. Where the dealer buying from me
is not a related person, then the price at

which the related person sells it to the
dealer would be the price. But
if the dealer buys from the related

person as a related person, then the price
will be determined at the amount at which
that related person will sell to another re-
tail dealer, that is to say, the price at
which the related person is selling. What
exactly is the distinction that is drawn
between the two, I am not able to under-
stand. This is a point on which I am seek-
ing clarification. If you analyse the whole
thing, you will come to this that the price
at which the related person purchases
from me, irrespective of that, the price
at which he will sell to somebody else
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‘These are the submissions that I wanted
10 make and 1 wonld like to have some Jjudsment held that the sale to the distri-
clarifications on the points I have raised,  DUtor constituted transactions in the whole-
sale market and therefore the entire pro-

“‘SHRI J. MATHA GOWDER (Nil-
giris) : Mr. Chairman, Sir, 1 rise to sav %othepricechundwﬂndhm'bumn
a few words on The Central Excises and :
Salt (Amendment) Bill, 1973. This amen- w*’"m'“‘h'm‘”:““m
ding legislation has been introduced be- . s
fore this House in order to overcome the ﬁmmmm principal

working of the Central Excises and Sait y 7rae fo | Md’:""m‘“x
L 23 cither the machinery 1o look into the im-
i the existing

the

for their personal benefits, As was pointed  If you look at the Statement of Ob-
out by the hon. Member who preceded jJocts apd Reasons, you will find the
me, there is large scale cvasion of central statement that the Government propose
excise, running to several crores of rupees. to suitably substitute the section to make
This is made possible by the loopholes the intention clear in the Central Excise
and deficiencies contained in the Act. The Act, on the lines of the corresponding
manufacturers and the producers are provision contmined in the Customs Act,
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and specific. It is normally expected of the
Government that, when they formulate

cise and Salt Act and substituting a sec-
tion on the lines provided for m the Cus-
toms Act. 1 wonder whether the hon.
Minister of State will nave anything
substantial to clarify this inordinate delay.
As 1 pointed out earlier, such delays are
also exploited by the producers and the
manufacturers for their personal benefits.

Before I conclude, ] would refer to
another important issue This Bill 13 en-
titled The Central Excises and Salt (Amend-
ment) Bill, 1973. The prncipal Act is
entitled The Central Excises and Salt Act,
1944 1 want to point out to you that the
word ‘Salt’ is there in this legislation. 1
make bold to say that the Government
should in fact be ashamed to have »alt
Act in this independent country lIhe
father of our nation, Mahatma Gandhi,
staged salt satyagraha very successfully
agamst the Bniush Impenahsts. His strong
faith in this movement was thut the salt,
which was the common man’s food item.
should be exempted fiom any tux. lhe
entire nation stood as one man behind
him in this movement The salt satyagraha
movement was one of the strongest wea-
pons used by the father of our Nation
in our Independence Movement The
ruling party which owes its power and
prestige to hum and which does not hesi-
tate to swear by his ideals should exempt
salt from any tax. The hon. Minister of
State in the Ministry of Finance, Shri
Ganesh, might not be aware of this be-
cause he was then a member of the Com-
munist Party. Now that he 15 a Minister of
the Central Government run by the Cong-
m;}'my, he should see that the salt is im-
mediately exempted from any taxation
proposal of the Government. 1 would
say that the memory of Mahatma Gandiy
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need not be homoured by having a Raj
Ghat, The truest memorial for him would

Government are not serving any
purpose by bringing forward such
meal legislations in a half-hearted
and in a huff because of the j
given by the Supreme Court or by some
other Court. They should bring forward
a comprehensive legislation plugging all
the loopholes in the Central Excise Act

i

the country.
With these words 1 conclude.

SHRI K R. GANESH : Mr. Chairmau,
Sir, 1 am thankful to the hon. Members
who have taken part in this brief debate.
This amendment Bill, as has been pointed
out by hon Members themselves, is =a
sery short Bill comprising about four
Clauses. Sir, the House is aware that a
comprehensive Bill on Central excise is
vnder preparation. Actually, there was
another Bill which had gone through the
Select Commuttee, but, which lapsed be-
cause of the dissolution of the Fourth
Lok Sabha Now, 1t 18 the intention of the
Government to biing forward this comp-
rehensive Bill as early as possible, so that
the Central excise law may be brought in
conformity with the needs and require-
ments of the country and in line with the
expanding tax structure that we have now
in our country.

Sir, there are a few points about which
I wish to take the House into confidence.
As has been pointed out by honm, Mem-
bers, as a resnlt of certain judicial pro-
nouricements, the question of valuation
became difficult both for the
well as for the valuation
existing provision, the notional céncept’of
value was there, the w

)



amending Bill seeks to
this difficulty. In  genuine  cases,
it will be possible to accept transaction
vatue of the goeds at which the goods are
sold,

15 Hrs.

At the same time, steps are Dbeing
taken to ensure that prices to “related
persons” will not be accepted at the face
value. The “related persons” have been
defined in the Bill itself. In relation to
them, we will not accept the price.

Many loopholes were there. The dea-
lers /manufacturers will sell about 10
per cent to their distnbutors at a lower
price and 90 per cent at higher prices. As
a result of the phraseology of the Act,
what happened was that 10 per cent price
was 1o be accepted.

In regard to the point that Shri Stephen
raised, the need for the amendment was
only to bring in harmony between clause
4(1) (a) and the definition of “related
persons” as is given in the Bill, The price
to “related persons™ will be discarded.
However if the price to an independent
dealer is the same, the assessment will be
made on the same price. If the sales,
generally, are to “related persons” only,
the assessment will be on the basis of
price charged by the “related person™ to
an independent person.

Some points were made by Shri Som-
nath Chatterjce. He pointed ont about
notional concept. This is being eliminated.
The provision now, is, as 1 indicated ear-
lier to make assesyment on the basis of
the price at which goods aré sold in the

VAISAKHA 17, 1895 (SAKA)
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course of wholesale trade, it is as precisc
for the purpose of valuation as could be

As the hon, Members know, the valua-
tion is a wvery complicated process. 1t
cannot be casily settled in one Section of
the law. The expression “wholesale trade™
has now been defined in the Bill itself
and the precise definition is given in the
Bill itself.

About clause (d) on p. 2 of the Bili.
this is an ordinary rule-making power to
attend to situations where the goods are
not sold, that is cases of captive consump-
tion where the goods are used by the
manufacturers themselves for their own
purposes or where the goods are generally
glven on hire,

As far as clause (5) is concerned, this
wording has been taken from the Cus-
toms Act, 1962. It is precisely the same.
There is no ambiguity about it.

Shri Mahajan raised some particular
point. 1 think. a proper reading of this
clause will indicate that the State Gov-
ernment is not involved. The officers of the
Central Government as well as the State
Governments have been given protection
under this clause.

There are other very general points
which the hon. Members have raised, that
is, about the working of the Central Ex-
cise Department, about arrears and vari-
ous other things. As the House is aware,
the Central Excise Department has been
an expanding Department. The resour-
ces mobilised are from Rs. 7.6 crores in
1937-38 to an estimated Rs. 2623.68
crores in 1973-74. The bulk of the resour-
ces that are mobilised in this country are
done by the Central Excise Department.
Out of this, arrears amount to Rs. 69.39
crores as on 1-3-1973,

Arrears are there, but if"you see the total
collection that s made the Central
Excise Department, you will, find that these
arrears constitute B very insignificant part of



treated as effective arrears for which ap-
propriate action is already being tahen by
the Collcetws and various procedures
have already teen gone through.

As regurds the question of leakage, and
other factors, as far as Central excise is
concerned, the problem is much simpler
than that on the direct taxes side because
the goods can be taken out only after pay-
ment of duty However, this is constantly
engaging the attention of the Government,
A Committee to review the working of
the Self Removal Procedure under the
Chairmanship of Shri Venkatappiah was
set up and it is completing the final stage
of its report, In the interim report they
have recommended that the Self Removal
Procedure on matches is not the appro-
priate procedure and, therefore. the phy-
sical control was reimposed on matches
from October 1972, and further steps are
being taken to see that decisions are taken
on the question of banderols and other
things.

Another Committee with Shri B. Siva-
raman, Member, Planning Commission,
has been set up in respect of tobacco
which is the only commodity which is not
covered by the Self Removal Procedure.

We are conscious of the fact that the
whole structure of the orgamisation of Cen-
tral Excise has got to be geared up to the
task, but the immensity of the task of
collecting wbout Re. 2,600 crores and the

With these words, I commend the Bill.
MR. CHAIRAMAN: The qusstion is :
“That the Bill further to amend the Cen-

tral Excises and Salt Act, 1944 bhe
taken into consideration.”

The motion was adopted.

CLAUSE 2—(Substitution of new sec-
tion for section #)
MR. CHAIRMAN : There is one

amendmént to Clause 2 by Government.
Is the Minister moving that?

SHRI K. R. GANESH : Yes, Sir. I
beg to move :

pages | and 2, lines 17 and 1 respecti-

vely,—

for “where the assessee and the buyer
have no interest, directly or indirectly,
in the business of each other”

substiture “where the buyer is not a
related person” (1)

I have already, in reply to Mr. Ste-
phens question, described this amend-
ment. Still T will explain again.
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"This provision should not, therefore, apply
to the mules to a refated person. The ob-
fect of the wmendment which I have
moved is to make this intemtion clear be-
yond doubt,

MR, CHAIRMAN: I am now putting

pages 1 and 2, lines 17 and 1 respec-
tively,—

for “where the nssessee and the buyer
have no interest, directly or in-
directly, in the business of each other™

substitute “where the buyer is not a
telated person” (1)

The motion was adopted.

MR. CHAIRMAN: The question is:

“that Clause 2, as amended, stands part
of the Bill”

The motion was adapted.

Clause 2, as amended, was added to the
gin

MR. CHAIRMAN : 1 am now putting
all the other clauses to the vote of the
House. There are no amendments. The
question is:

“That clauses 3 1o 5 and 1, the En-
acting Formula and the Title stand part
of the Bill.”

The motion was adopted,

Clauses 3 io 5, and 1, the Enacting Fer-
mula and the Title were added to the
Bill

SHRI K. R, GANESH : Sir, I beg to
move:
“that the Bill, as amended be passed.”
MR. CHAIRMAN: The question is:

“That the Bill, as amended, be passed.”
The motion was adopted.
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RESOLUTIONS RE. RAILWAY
CONVENTION COMMITTEE

MR. CHAIRMAN: Item Nos. 12, 13
and 14 will be discussed togsther. Shri
Qureshi.

THE DEPUTY MINISTER IN THE
MINISTRY OF RAILWAYS (SHRI
MOHD. SHAFI QURESHI): Sir, 1 bex
to move the following Resolution :

(1) “That this House approves the re-
commendations made in paras 1.2
and 13 of the Sixth Report on
‘Rate of Dividend for 1969-70 and
1970-71 and other Ancillary Matters’
of the Committee appointed to re-
view the rate of dividend payable
by the Railway Underteking to Gene-
ral Revenues as well as other Ancilla
ry Matters in connection with the
Railway Finance visa-vis the Gene-
ral Finance which was presented to
Parliament on 30th April. 1973, and
that this House further directs that
the action taken by Government on
the other recommendations made in
this Report as well as in the Second,
Third, Fourth and Fifth Reports of
the Committee should be reported to
the next Parliamentary Committee
which may be appointed to seview
similar matters.” !

I beg to move the following Resolu-
tion:—

(2) “That this House do resolve that
a Parliamentary Committee consist-
ing of 12 members of this House, to
be nominated by the Speaker, be
appointed to review the rate of
dividend which is at present payable
by the Railway Undertaking to Gene-
ral Revenues as well as other ancil-
Iary matters in connection with the
Railway Finance vis-g-vis the Gene-
ral Finance and make recommenda-
tions thereon.”



