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on Private Members' Bills and Re-
solutions.

712,18} hre,
COMMITTEE ON ABSENCE OF

SHRI CHANDRIKA PRASAD
(Ballia); 1 beg to present the
T'wenty-first Report of the Committee
on Absence of Members from the
Sittings of the House.

41219 hry.
MAINTENANCE OF INTERNAL
SECURITY (AMENDMENT) BILL®

MR. SPEAKER: Shri Brahma-
nanda Reddy.

SOME HON, Members rose—
MR, SPEAKER: PFleasc allow him,
. BOME HON, Members: No, no.

THE MINISTER OF HOME AF-
FAIRS (SHRI K. BRAHMANANDA
REDDY): 1 beg to move for leave
to introduce a Bill further to amend
‘lh. Maintenance of Internal Security

Act, 1971,

MR, BSPEAKER: Shri Madhu
Limaye, Shri Somnath Chatterjee,
Shri 8, M. Banerjee, Shri Janeshwar
Misra, Shrl S8amar Guha and Shri
Jyotirmoy Bosu have sent me intima-
tion that they want to oppose the in-
troduction of this BillL. I will call
them in that order before I put this
motion to votd

SHRI JYOTIRMOY BOSU (Dia-
mond Harbour): No, no. It is uncon-
ititutional,

MR, SPEAKER: Whether it is

constitutional or mot, the doors are

Interng] Sec. (Amdt.) Bill

open for that, It is not for me to
declare ils validity or otherwise,

ot ay fod (wtw1) : q@ F @
o ¢ 1 ow A fedaw & frde o
gut ot afqardy qer & fs ©aer gy
RETETH T A7 wvrw Ay ¢ awfgd
oY v oot T ¥y wifgd 1 v Al
YT R am e )

usqe §3 &4, #7 (quaw & wrq
& W% WA us daw
qu¥ §, Tt G TRl A
WTAVTE E § 1 WTOE ugr Aw WY
wfawre feur mur § 5 wrawewar
TEANT WY T AYT BT LA AT AT
Y B, wX AT ERE & | ST T FRAT
t fe gt o swal o wrout
awma et § ag woof & WY wEa A
g w oAET ko owyd dw g7
1R 77 A AT 1 5 g AFwsr E ¥
oix v} vawr T wWe @
a1, ¥ e 2157 1 & § 9@ @

g

“(b) the detaining authority is
satisfied, having regard to all or
uny of the facts constituting all or
any of the grounds on which the
order has been made, that such
person is likely to commit or at-
tempt to commit, or abet the com
mission of, any prejudicial acts
within the meaning of sub-gection
(2) of this section in an area which
is for the time being declared to be
a disturbed area by notification
under section 3 of the Armed For-
ces (Special Powers) Act, 1858 and
makes a declaration to that effect
within filve weeks of the detentior

of such person.”

wer wt w2t we
wrrieey gy e el 1 g ot
yg Yt werw Wy e wurd gEwr

*Published in Gazette of India Ex traordinary, Part II, Section 2, dated

h May 1975,
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T% wrw Iiw § o oo i & el
¥ wmt # feifer fdmw
waa ghwsd ¥ fciw k...
ot ek fide aff—edat  frddn
§ ot wmirerf Wt & fag, ooy
e v & fag qw wr fisay
t o @ o W Gt W sy
gr Oviw ¥ eyor wff fear mar
% gftw &2 5t qw qooy folw ot
T WIIH FIHX TEAT QN § |

1 am reading out from page 138, para-
graph 6, AIR, Vol, 62, 1075 January
(Part 738). It says:

“If there is one principle more
established than any other
fleld of jurisprudence, it is
t even if one of the grounds or
reasons which led to the subjective
satisfaction of the detaining autho-
rity is non-existent or misconceiv-
ed or irrelevant, the order of deten-
tion would be invalid and it would
not aveil the detaining authority
to contend that the other grounds
or reasons are good and do nol
suffer from any such infirmity, be-
cause it can never be predicated to
what exient the bad grounds or

EEE

@ wwer genr st oft & 1 1954 &
g sy ot §1 S o7 R 0T
wrag

“If there is one princlple more

firmly established then any other in
this field of jurisprudence.”

¥ W R wxe feg &

“See the decisions of this Court
in Bhibban Lal Saxena v, The
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State of Uttar Pradesh, 1954; (2)
Dr. Ram Manohar Lohia v. Btate

T ¥ owm W@ A

of Bihar; (3) Pushkar Mukherjee
v. The State of West Bengal 1970.

Even as recently as this year, &
Division Bench of this Court point.

ed out in Biram Chand v. State of
UP, AIR 1974 that it is well pettled
that in an order under the pre-

gent Act the decision of the autho-

rity is a subjective one and if one
of the grounds is non-existen} or

irrelevant or is not available under

the law, the entire detention order

will fall since it is not possible to
predicate as to whether the detain-

ing authority would have made an

order for detention even in the

absence of non-existent or irrele-

vant ground,

The conclusion is, therefore,
inescapable that since ground No. 3
was wholly misconceived, non-ex-
istent and “not available under the
law”; the order of detention must
be held to be invalid”

ot ot & famr sqwr ot § 0 SRR
wg & s uw firet ®) oy ot gt
g 1 e woerd wfeerdd 3 o
v o X § ok @il sgh
wit:

“This circumstance also is indi-
cative of the rather casual manner
in which the Distriet Magistrate
proceeded to make the order of de-

tention without proper application
of mind and it could have an in-

more careful in the future when he
has occasion to exercise the enor-
mous powers of preventive
tion entrusted to him by the
ment.”

xafig o e ag § fe oy @
wrer § g Wy &, ox o v Wl

ar Tt § T i erdw v ¢
st Fear war ) oot wrew e gy,

i
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t fo wft it gy o afe
w b gt ¢ Wik gee) gfm W
¥ fircte ¥ wrarC a¢ g w1 g W
% Swwr four &4 | oF o A
woft aeft § Wi et woft ag o 3w
ol figr omar § 1 q® el
faeft § fis forar Feresrs i ¥ wa%
firg st ww dare fipg we el ¥
¥ew srpw st ¥ drew B awar
o T & dufeew wiery W
AW ¥ fag 7¢ {1 AW A FEF L,
e ¥t s giew s 7 o
Fiferer w3 | 9T IW TGS W WTTRT
e = Y ey e oy gfee @Y oy,
wufirg v H TR et dad g
Ry egd:

“In view of what we have held
above, the inclusion of non-existent
facts in the grounds vitiates the
entire detention order It is then
argued that the totality of the

grounds must be seen and not indi-
vidual grounds....

wht & T ag ararior &1 Tt
e

“There 1s no force in this con-
tention. In Dwarka Parshad v
State of Bihar (AIR 1075 SC 134).
it has been clearly held that even
it one of the grounds or reasona
which led to the subjective satis-
faction of the detalning authority s
non-existent or misconceived or
irrelevant, the order of detention
would be invalid and it would not
avail the detaining authority to con-
tent that the other grounds or rea.
sons are good and d> mot wuffur
from any such infirmaty...."

oy gt O w fvie § 1w
¥ ag v & fw oo v x@ fen
ot wale % ¥ fs e €oiie wiw
Wyt (% o ® e ¥
Wit grét et o wer & e R
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o av, ot Far faar § ey wwy W
urw 7% ArEw fear § fe Qe oy
E F W A7 WTH AW I AN A
W WA g WEOE § ST G
§ to¥ wfgmoeam 1 e ww
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I wmiw R e g gur &
T 7% & F9 WY fawr w7 vRww
fiwar mar § WK gWTY g AT,
wrgw Aot frey Ateram ) wreR
AR ¥  aga AWy
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WA HY TR T% 92 0 fo ot ame
o quargnd ¥ & qre At wTRed
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wgr & ar 4, migtmumm
¥ quwa At ar awet | Eeirnelt
oF ® T WY A% g A Wi AT
fir srarcaalY % wizw #) &g sifvq war
W s ® afeg 1 gEre faad
e Wit afmrdy sfusre ¢ st
oY §ATST §THT W R | TE AA-
fewer qae ¥ St sqrer # af § wEw
ot wftor @ Fawdrm 5 Safenw
uFe ¥ o< et ag & w1d S ot
T UTHTT ¥AT ®T IAET O AW X
fow wowd w7 ¥ @7 &% ¥
ggany § 1 A yfvrdh wia ogen
¥ % a7 & fr 99 av Sz 9%
wraRw qF fuw & afr g g
aw oy faar grgm it i @ wrar 1
WX AR AAYZ W W G g2
W ES N w1 q@ § s qea-
W@ ® O Fw A JEwEsr ¥
wren ) faw wrad, T gra aF CEATY-
i e & §a A amar smo,
% wrer ot & g At Wit Feret
% {5 wifeq fear amgm, ¥8 &g
¥ ot yee § Rpwww R W AR
gfewmar § X7 7% w1 #§ afmd )
gt fadtw s g W W § A
wonn g fe Wi Tt W faw W dw
A ® TAAE 7 ¥ §7 §uA & awe)
9T FER ATET X WAT ¥ gA
1oy wfag W dhwmr ¥ o Sifag
SHRI SOMNATE CHATTERJER
(Burdwan) Sir, this 15 another
piece of the most abnoxious legusla-
tion which 1s sought to be introduced

with a view to takimg away even the
very mummurmn right of civil liberty
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which exists, if at all, in this country,
In the garb of emergency, the MISA
has been amended under which, ¢x=
cepling the smugglers and forelgn
exchange racketeers In this country,
every MISA detenu is lable to remain
i jail indefinitely unlil the Government
chooses to lift the Emergency This
15 an amazing pece of Jlegislation
which 18 prevathing 1n the country in
the name of democracy It 1s not only
a rape of democracy, but 1t is a rape
of the Constitution If means you
don't believe 1n the fundamental
nghts of the people and the evil
libarties of the people Kindly sea
what sort of obmoxious and atroclous
legislation 1s sought to be introduced

Mr Madhu Limaye has referred to
clause 153A(1) (b) Xindly see what
will happen On one of the grounds
under the existing law a person may
be detaned and, f the detaining
authonfies are satisfied that in a nar-
ticular area some piejudicial act has
been commutted, the detenu need not
be put before the Advisory Board for
two years But when will the
declaration be made” That declara-
tiwon that 1t 1s a vulnerable area may
be made within flve weeks of the
detention of such a person Kindly
see what 15 the law Today I am
detained under MISA and five weeks
later a declaration may be made by
the detaiming authority that it s a
vulnerable atea and, therefore, I need
not be put befoie the Advisory Bomd
for two years Therefore, at the ime
the alleged act 15 supposed to be com-
mitted, on what grounds am I de-
tain? They would probably be fab-
ricated and false, I have little doubt
about it But kindly see the pomtion
1 allegedly commut ap act for which
they detain me under MISA, but after
my detention, they declare the area
1n which I was arrested to be an ares
within the meamng of sub-section
(b) and then I need mot be produced
for two years before the Advisory
Board Therefore, at the time 1
allegedly commit the act, T don't know
whether it 1 an ares declared under
thus Act to be vulnersble or not, This
would make somebody Liable for doung
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something which was ut that time not
an offence at all.

Kindly see Clause 2(1) (b):

“the detaining authority is satis-
fled, having regard to all or any of
the facts constituting all or any of
the grounds on which the order has
been made, that such person is
likely to commit or attempt to com.
mit, or abet the commission of, any
prejudicia] acts within the meaning
of sub-section (2) of this section in
an ares which is for the time being
declared to be a disturbed area by
notification under section 3 of the
Armed Forces (Special Powers)
Act, 1958 and mekes a declaration
to that effect within five week of
the detention of such person”

Thetefore, the declaration that it is
an area within this Act can be made
within five weeks of detention. At
the time when the detention order is
made, there might not be a declara-
tion at all. So, the position is like
this. They want to hold of some per-
son, Under the existing law within
three months they have to present
the case before the Advisory Board,
but now after detaining him, they
will make a declaration and make it
an area within (b) and continue the
detention without placing his case
before the Advisory Board, There is
not even a prima facie basis of legis-
lative competence, This js an atroci
ous plece of legislation.

Kindly see article 22(T) (b) of the
Constitution:

“the maximum period for which
any person may in an class or
classed of cases be detained under
uny law providing for preventive
detention;”

Article 22(7) (a) reads as follows: —

“the circumstances under which,
and the class or classes of cases in
which, & person may be detained
for a period longer than three
months under any law providing
fer préventive detention without

Interna] Sec. (Amdt.) Bill

obtaining the opinion of an Advi-
sory Board in accordance with the
provisions of sub-clause (a) of
caluse (4).”

Therefore, Parliament may, by law,
prescribe the circumstances under
which, and the class or classes of
cases in which, a person may be de-
tained for a period longer than three
months without the case being plac-
ed before the Advisory Board. At
the time the detention is ordered, no
class of case will be indicated at all
The declaration will be made later.
It will become a new class of case if
a declaration is made after the deten-
tion is ordered. Therefore, under
article 22(7), the essential require-
ment is that Parliament, by law, must
classify at the time of detention that
he comes under a particular class of
people, Unlesy that is specifiey at
that stage, no law can be made by
Parliament; Parliament will have no
legislative competence because i1
will immediately attract article 22(7)
of the Constitution. This is my Arst
submissiun that a new type of pro-
vision is being made which will make
the detaining authority the complete
master to decide which persons would
be brought before the Advisory Board
and which persons will not be brought
before the Advisory Board.

Kindly see the Statement of
Objects and Reasons. The object
with which this Bill is being brought
forward is to prevent certain sup-
posed activities in the North-Eastern
region of the country. This is the
justifying ground for this Bill. But
in the main body of the Bill there is
no indication that this will be res-
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tenus are concerned; 5,000 detenus
are there rotting in the jall without
any tral for more than ong year or
two years and in some cases even
thiee years Where 15 the restiic-
tion that it will be applicable only
to the North-Eastern region” Our
rules requre that a Statement of
Objects and Reasons should be glven.
But they are giving a msleading
Statement of Objects and Reasons
The Bill does not justify the reasons
which are given in the Statement of
Objects and* Reasons mccompanying
tms Bill This 15 also i violation of
the Rules of Procedure of the Lok
Sabha

There 1s violation of another rule
also, rule 70 Rule 70 of the Rules of
Procedure requires that, if there is
any delegation of legislative power,
there has 10 a memorandum It says

‘A Bill involving proposals for the
delegation of legislative power shall
further be accompanied by a memo~
randum explaiming  such proposals
and diawing attention to their scope
and stating also whether they are
of mormal o1 exceptional character’

What 1s being done with the Explana-
tion at page 2" A great honour 18
belng conferred on the Members of
Parhament and of the Leguslative
Assemblies by making them public
servant for the purpose of thig Act’
Kindly gee how they want to extend
the powers of this Government This
Government cannot rule under the
normal laws of the land and the cons~
titutional  prowvisions Explanation
says

‘In thus sub-section, ‘public ser
vant' means any public servant as
defined 1n the Indign Penal Code,
and includes any Memoer of Paila-

Sec (Amde) Bill
This 18 very important, S,

“ag may be declared by the Cen-
tral or a State Government to be
essenbial for securing the defence of
India and aval defence, the public
safety, the maintenance supplies and
services essentlal to the life of the
wmmunity under any law for the
time being in force"

This 1s the extension of the concept
of public servant

Now, thig declaration, Sir, by the
Centra] Government or a BState Gow
ernment, has t0 be made under some
law Which law 18 that? It 13 not
indicated It cannot be done sitiing
In the South-Block or in the Wrilers'
Building, Caleutta It wall be purport-
ed to be done by the Central Govern-
ment or the State Government In
prelended exercise of the powers un-
der the Explanation which 15 given in
thuis Bil That will be a delegation
of legslabive power You have o do
that Without a legislative prowvislon,
you cannot make a declaration Where
1« the provision for that and where la
the Memorandum under Rule 70 which
1S a mandatory provision under our
Rules? Therefore, [ guybmit that this
also purports to confer legslative
power on the Government withoud
any provision in the Bill and without
tomplylng with Rule 70 of our Rules.

A del-
berate attempt hag been made to mis
lead the Members of this House This
Bi] Is being inttoduced today
has bean circulated two or three
back in May, 1975. Kindly see cl
13 m thi; Annexure, It says;

“The maximum péflod for
any person may be detained In
suance of any detentlon order
has been confirmed under

date of detention”
By redion

son of Defence
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shall be correctly prepared so that the
Members will know which are the pro.
visions of the law and Seclions of the
particular Act which are intended to
be amended. It gives a misleading
picture. This is a gross impropriety
which has been committed apart from
the question of legislative competence.
1 submit that this BNl should te
thrown out in Hmine, This is en
affront on the people of thig counliry
and we shall resist it.

SHRI S, M, BANERJEE (Kanpur):
When this Bill was circulated 40—48
bhours before, I was surprised to see
that Shrimati Indira Gandhi, the
Prime Minister of this country...

SHRI JYOTIRMOY BOSU. Thatl is
our mistortune,

SHRI 8. M. BANERJEE: ....and the
leader of the House who talks so much
of having consultations with the Op-
position leaders, perhaps, did not get
any time to comsult on this particular
Bifl also, It is surprising that they
took the House for granted because
they have the majority In the

SHRI JYOTIRMOY BOSU: But they
had consultations with the Coca-cola
party,
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SHRI S, M. BANERJEE: [ do not
know because I do not drink coca-cola.
My leaders did not go.

The question is this. [ am not going
to read the same passages my hon.
friend, Shri Madhu Limaye aad Shri
Somnath Chatlerjee read but 1 can
never imagine that a certaln legials-
tion could be brought before this
House without the least consultation.
It is intendeq and I am sure that as
long as the Defence of India Rules
and the emergency are there, this ia
going to last. ag very correctly said
by my friends. Now, the 12 months
hus been changed to what? Rither
12 monthsg or the period of detention
or the Defence of India Rules or the
Emergency or this ruling Party,
whichever is longer! I do not know.
It follows ‘12 months or that period
or the emergency’ and they have claars
ly stated that even without any exter-
nal aggression or internal disturbance
or even without any eeconomic erigis,
tha emergency is going to continue In
this country. ] feel so sorry, Sir, that
whenever the Home Minister comes
to this House, he comes with such a
legislation, it 1s my misfortune and
I slso feel very sad to see this cons
trontation,

In this particular Bill, what do you
sce? 1 will just read what is said
here:

“The {ypes of some of the activi-
ties indulge In and the resultamt
situations in the disturbed areag of
the North-Eastern region of the
country are of such a nature and
consequence as reguire their delen-
tion for perlods longer than three
months without the intersession of
an Advisory Board. I, these cases
the intervention of an Advisory
Board within three months of defen-
tion would runder necessary gisclo-~
sure of vital information at an in-
opportune time, For dealing effec-
tively with such insurgent elements
and for preventing them from con-
tinuing their _ {nsurgent activities
and alwy to pursue security opers-
tions against the remaining insure
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gent elements effectively, it is neces-
sary to amend the Maintenance ol
Internal Security Act, 1071...

SHRI JYOTIRMOY ROSU* Naya
Ghost Teyar Kiya Hai

SHRI 8. M .BANERJEE' 80 as to
provide for delention of any persom
for a period of two years withoul
reference to an Advisory Board where
such detention {s considered necessary
with a view to preveni such person
from commlitting any of the following
ncts, "

s

What are the ‘following acts'?

“(a) any unlawful activity as
defined in gection 2(f) of the Un-
lawful Activities (Prevention) Act,
1967; or

(b) asssting in any way any such
unlawful activity of any association,
or"

We know what unkawful activities can
be theie. They can declare anything
unlawful and this 15 exacily what
they are going to do,

Then,

“(c) use of erimunal foice against
public servants generally or any
class of public servants, or..."

Now, 8ir, 1 that particular area—
forget for the moment the entire
country—we had heard of cases of
the security forces rapmg Yyoung
women. The CRP and the border
security forces running amuck and
lnoting and raping young women.
The hon. Minister knowg about it, how
they have beaten the villegers to death
and how they havg raped young wu
men.

SHRI JYOTIRMOY BOSU: Looted.

SHRI 8, M. BANERJEE; Sir, even
to-day in West Bengal dally people
are being murdereg and the proper-
ties looted. You know, Sir, in Andhra
Pradesh thoussmds of people have
been ¢ tained without any trial and
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till thiy day the number bas gone up~
to 11000 throughout the country. They
are being chased by the Police and
killed in the name of combating Naxa-
lites and they say ‘use of criminal
force against public servants generally
or any clags of public servants’. Bup-
poting a public servant comes and
tries to molest my deughter, should 1
keep quiet? I will take » lathi and
kill him. I say it thousand times thal
I wall kull him. What is the meaning
of thus wording, ‘use of criminal force
against public servants gemerally or
dny class of public servants;'? The
public servants have no obligation?
Have they no sense of morality? 1
am really ashamed of this Congress
Government. I way expecting the
Piime Minister to come here and
justify it  She has sent the Home
Minister who cannot possibly justify
thus,

I have very correctly pointed out,
it 1t 15 only nece to check the
unlawful activitieg of {he people in the
North Eastern Region of {he country,
why it i1s being made applicable 1o
the entire country. We do not know,
This has been brought specially 1o
strangulale the volce of the opposi-
tion partles and the leaders.

Whether this be in Assam, whether
it be any other area, M.Pg have been
ariested. My hon, friend Shri Sharsd
Yadav wag elecled while he wag In
1ail He was detained for two years.
He was released after the High Court
Juugement but was again detained,

If the Bill 18 passed with the
of the brule majority It will be
ther nall ip the coffin of the ru
parly. In all fairpess this should
withdrawn, Heaveng are not gol
fal] within the shortest possible
Let them consult the opposition
bers if they want to sirengthen
hands against the so-called
aclivities. If it is to be passed
they may pass it with the brute
rity. But I can tell you with all
esty the entire opposition is uni
uﬂ'-lllldlnyﬂﬁymmml
with whatever strength we have

%is?gg

Ho
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