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CONSTITUTION (AMENDMENT) BILL

(Amendmen: of article 74)
by Dr. Kani Singh

MR. CHAIRMAN : The next Bill is in
the name of Prof. Madhu Dandavate. But
lLe is absent. So, now, Dr, Karni Singh's
Bill will be taken up.

DR, KARNI SINGH (Bikaner) : I beg
to move :

““That the Bill further to amend the
Constitution of India be taken into
consideration".

17.22 hrs.
[SHRIMATI SHEILA KAUL /n the chair]

I consider myself singularly fortunate to
have the opportunity of moving this Bill for
consideration before this House today. In re-
lation to the advice by the Council of Minis-
ters to the President, article 74(1) reads
thus :

““There shall be a Council of Ministers
with the Prime Minister at the head to
aid and advise the President in the exer-
cise of his functions'.

Article 124(2) reads thus :

‘‘Every judge of the Supreme Court
shall be appointed by the President by
warrant under his hand and seal after
consultation with such of the Judges of
the Supreme Court and of the High
Courts in the States as the President
may deem necessary for the purpose
and shall hold office until he attains the
age of sixty-five years."”.

Article 74 is a general article, and arti-
tle 124(2) is mandatory. But there is no
mention in article 74(1) that this advice
would refer to appointment of Supreme
Court judges, and in article 124(2) there is
no mention of the Prime Minister advising
the President in the appointment of Supreme
Court judges, Therefore, there is a certain
amount of ambiguity, and the object of
my Bill is to remove this ambignity by an
explanation.

I sm desirous of placing before the
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Houge this Bill with the request that we
2dd an explanation under article 74(2) which
would read aa follows :

“In this article, the expression ‘aid and
advise’ shall not empower or enititle the
Prime Minister to aid and advise the
President in matters relating to the
appointment of a Judge of the Supreme
Court under article 124.".

It is not only my belief but the beliel
of all of us who believe in democracy that
the President should be advised by the
Chief Justice of the Supreme Court and no
other in the appoiptment of Supreme Court
judges. The appointment of judges, as we
see today, has been encroached upon by the
executive and more say is there today when
the Prime Minister has some say in the
matter whereby who is to be appointed as
the Supreme Court judge is more or less
becoming a direction from the “chief execu-
tive and not the President, and this brings
to the mind of the country the question
and the danger of packing of the Supreme
Court. I do not say that this wili happen
today or tomorrow, but the danger is very
much there and it is time that our Parlia-
ment which believes in democracy begins to
take stock of the situation and appreciate
that if such vast powers of appointment of
Supreme Court judges are left to the execu-
tive,—because alter all the President will
follow the advice of the Prime Ministcr and
her Government—then we are actually shak-
ing the very foundations of our democracy
and the independence of our judiciary.

Many people today have begun to ask
whether the lifting of the emergency is not
bemg done with the express purpose so that
in the next few months the correct type of
judges would be there in the Supreme Court
and consequently they would be able to
dispense justice which would be able to the
liking of the executive. Madam Chairman,
you understand perfectly well the implica-
tions of such & situation. If the funda.
mental principle of independence of the
judiciary is to remain, then the executive’s
powers 10 advise the President in the ap-
pointment of Supreme Court judges has to
be taken away.

For the last few years, we 'have
sceing an iatolerance both in the
ment and in our supreme Parliament,
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adverse judgments by the Supreme Court
have been frowned upon. The founding
fathers of our Constitutipn were wise men
and they made it & principle to see that the
legislature, the executive and the judiciary
remain separate  And with adeguate checks
and balances, but such an ancroachment
ultimately may reduce the judiciary to a
pure mockery, and if this were to happen,
Ido not have to bea prophet; you are
understand that the days of democracy, the
days of the rule oflaw, are limited. And
itis tecause of this that I wish to bring in
this amendment and place it before this
hon. House in the hope that the people’s
representatives in this House particularly
those on the Treasary Bencnes would give
this matter their very serious consideration,
not only because they are drunk with power
as some people may think as & result of
this massive mandate, but think of the
future, think of tomorrow, that type of
democracy we are going to build for our
children and our children's children. -

There is no doubt in my mind that India
today is sitting on the cross-roads, when a
decision by our people will have to be taken
whether we are to remain a democracy or
become a totalitarian communist State.
That is the degision the people will have to
take, this sovereign legislature will have to
take. I for one am afirm believer in the
democracy of the Nehru and Gandhi type,
and I would like to say that the people in
my country enjoy their Ffreedoms their
fundamental righis, and not have a stcam-
roller government that can go over them n
the name of radicalism—

SHRI M. RAM GOPAL REDDY
(Nizamabad) : But previously also we had
the steamrollier majority.

DR. KARNI SINGH :
Nehru.

But you had

SHRI M. RAM GOPAL REDDY :
Yes ; and now we have Nchru's daughter.

DR, KARNI SINGH: Ido not want
to enter into any such dispute. But Nehru
was one man that the world respecied as a
father image. (Interruption)

MR. CNAIRMAN :
Your apeech: -

You go on with
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DR. KARNI SINGH : 'You kindly ask
him to refrain from interrupting.

SHRI M. RAM GOPAL REDDY : 1
wanted enlightenment.

DR. KARNI SINGH : There has been
talk not only in the legal circles in the
country—I am not a legal expert, and 1 do
not even hold and LL.B. degree—that the
ultimate result, the end-result of what s
happening now will be the packing of the
judiciary, and if the Government becomes so
powerful as it is doing now, the only way
that it can exercise such powers will be to
have @ judiciary which would, shall I sav,
be more pliable, more reasonable, to the
needs of the Government. But that is some-
thing those of us who believe in democracy
cannot support.

A committed judiciary is ofen discussed.
We talk about the rule of law and a com-
mitted judiciary in the same breath.

It is something I cannot understand, I
do not for a moment wish to say that
Parliament is not supreme ; it is indeed
supreme, But the sheer majority of lay men
like us are not capable of intérpreting the
Constitution as it shou'd be interpreted.
That is clearly the function of experts in
our law courts and the Supreme Court. The
supreme legislature or the Government can-
not usurp that power unto themselves, I
am not opposed to social justice, We want
poverty to be removed. We want that all
sorts of things which are keeping our coun-
try from moving forward should be set
aside. But justice is a legal thing. How
do you interpret @ particular clause of the
Constitution ? This cannot be done by a
committed judiciary or slogans of social
justice only. The same law, whether 1t
applies to a State run by communist in
Kerala or to Orissa where at one time
Swatantra Party was in power, helding dia-
metrically opposite views, canmot be inter-
preted diffcrently. 1 would like to give you
an absurd example. Supposing there was a
case in the Supreme Court in Delhi between
a citizen of Kerala residing in Dethi and a
citizen of Orissa residing in Delhi, one
State being administered by the Swatantra
party, the other by the Communist Party
and the Centre holding the middle of the
road way of thinking. What is the Supreme
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Court judge to do? How is he going to
give his judgment? Is he going to inter-
pret it from the Communist angle or from
the Swatanta angle of from the angle of the
Centre holding the middle of the road way
of thinking ?

1 honestly feel that the law is equal for
everybody. 1f Justice has to be dispensed,
Judges have to be above all these bicke-
rings, party feelings and commitment. Then
and then alone Supreme Court can
dispense justice, where 1t can even pull up
parlrament or the Prime Minister. But
if you weaken the foundations of our
jdiciary, if our judiciary is pgoing to
be packed—1I fear this may well happen—if
the steamroller becomes too powerful, we
are gomg to run into a great deal of
difficulty.

1 wiil give a small quotation from
Jeflerson from the Stare of Virginia, page
195 ¢

“The concentration of all the
powers of Government, legislative,
exective, judicial, in the same hands is
precisely the defimtion of despotic
Government. It will be no alleviation
that these power will be exercised by
a plurality of hands and not by a single
one, One hundred and seventy thiee
despots would surely be as oppressive
as onc. Let those who doubt it turn
their eyes on the Republic of Venice.
As little will 1t aval us that they are
chosen by ourselves. An cleclive des-
potism was not she Government we
fought for"—this may very well apply
to India in the next year or two— *but
one which should not only be founded
on free principles, but 1n which the
powers of Government should be so
divided and balanced among seveial
bodies of magistracy. as that no one
could transend thenr limit without being
effectively checked and restrained by
others.”

Therefore, while concluding my remarks,
Iwould like to say, we donot wish our
Judiciary to be subservient to the executive
or the legislature and Vice versa. These are
checks and balances kept in thc Constitu-
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fion, the whole design wlut.o see that all
the threo dmmm of Government func-
tion normail d like ¢o
give 2 rll.her Mﬂm -
example may well come ‘true hfm gheu ﬂn
years are over. A time may well come when
your law courts may become so subservient
to the desires of the executive, ultv.u?lm
happen 50 years ago in the times o
former Indian States or in the tires of tE
British, when the judges looked to t
places to find out which way the wind was
blowing and how justice was to be
dispensed. .

India is a freg country after passing
through the freedom struggle. Now we can-
not go back to the law of the jungle, Today
justice is something that every single indivi-
dual 1 this country, be he rich or be he the
poorest, can expect from the judiciary, If
that faith in justice is shaken, even the faith
in demociacy, faith in everythings that we
stand for, the faith in all those things for
which Nehru and Gandhi fought, will be
lost. With these words, I would commend
my Bill to the hon. House and 1 request
that it may kindly be taken into conside-
ration and passed.

MR. CHAIRMAN : Motion moved :
“That the Bill further to amend the

Constitution of India be taken into
consideration.”

SHRI BIREN DUTTA (Tripura West) :
Madam Chairman, I rise to support this
Bill, 1 support this Bill at this juncture for
we feel that now the ruling pacty is giving
the slogan “‘one country, onc party. one
leader”. They are striving to absorb all
the power under their sway, So, a situation
has arisen where the question of protecting
the civilllberties is  agitating the
minds of legal experts, We have seen
that even personalities, like Shri Chagla,
are thinking of organising civll liberties
union, just as it was done before indepeadece
to protect the civil liberties of the citizens
of India. In this context, the issue raised
by the hon. Member in this Bill rightly
point to the ddnger of making the judiciary
a supsicliary of the ruling party. This is
practizally felt in almost all the States.
If the sent trend continyes. it is the
feclin;on opposition pmfu. then there
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will be no dsmocracy and no rule of
law. In this conmtext, this Bill has given
usan ity to think aeriousliy whether
the ruling party is eager to ma niain the
Judiciary, which is not influsaced by the
will of the Prime Minister.

Now eveything in this country is done
in the name of the Prime Ministor.
Whatever is done in the name of the
Prime Minister is shown as a democratic
action be it the superdeding of
a State Government or anything
you like. Democracy means whatever
the Congress Parly says, In this
situation, this BIll points out committed
judges are going to be posted thioughout
1ndia. To whom is this commitment given ?
To the ruling party. And these committed
judges are not judges to judge what is really
justice for the people but to judge what is
the will of the Congress Paaty. In this
situation. this Bill particularly higlights the
necessity to consider very serionsly the prot-
section of democray and the cluil liberties
in this country.

1 am afrald that if the present process of
suppressing of the opposition parties conti-
nous by the methods adoptad in
West Bengal and other parts, that is, by
raising some organisation which will take
law and order in their hands and disturb
the activities of other parties, then they
cannot even go to the courts. The people
are threatening that if you go to court. You
will be killed. This situation is prevailing
for a long time. Even if one goes to court,
the.judge, are afraid to give proper justice.
Even the release on bail Is dictated by the
party. His scrvaice condition is deteriorated
and he is black-listed.

In this way, the present ruling party
is, leading the coentry towards an
autocratic State, So, T would urge upon all
the Membcrs of this House to think ove
the matter and do something to assist these
courts and have democracy restored, At
Jeast. you leave these judges to act accrding
to their will and not to carry out the verdict
of the Congress Party,

With these words, 1 support the Bill.

SHRI SHYAM SUNDER MOHAPA-
TRA Qﬂt&pn}: Madam Chairman, It iy
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indeed funny to have a Bill like this after
we have already said in the Lok Sabha that
Fundamental R ghts can be amended. One
can understand thé death-pangs of & Rafa
but I could not understand the other Mem-
ber who sald that India is leading towards
autocracy.

Article 124 of the Constitution lays
down that evry judge of the Supreme
Court shall bs appointed by the President
after consultation with such of the Judges
of the Supreme Court and of the High
Court in the States as the President may
deem it necessary. | do not think the Presi-
dent of India bas ever acled on a bias or
prejudice while  appointing the Judges,
There has been no record of it It is, of
course, a fact that the Prime Minister has
gotto aid and advise, But we have never
found that the advice of the Prime Minister
has ever been wrong,

The late Prime Minister, Pandit Nehru,
used to regard judiciary with highest esteem
and in most of his speeches, he had glven
due respect to the judges of the High Cou-
rts and the Suprcme Court. We know, if
go into the reeords of courts, that the
people wpo have been unduly punished by
the Government have sought red ess from
the High Court. A number of maindamus
petitions were admutted as far as the dete-
nus were concerned who were put in jail
without any trial There were also habeas
corpus petitions. 1 know many employecs
of the Govrnment of India, including IAS
officers, who were roughly handled by the
Government and who did not find justice
from the Government, went to court and
had justice. So, it will be incorrect to say
that the Government of India has ever
tried to igterfere with the running of courts
1n India.

I must indeed bring before you the
glaring instaces as to how the courts have
tiled to do justice to many complicated
questions which have focussed public opini-
on in our coantry, Even the P. M. ‘s ¢lect-
fon was questione and the matter went to
court. The symbol of the Indian National
Congress com= inro ‘controversy and went
to court, The question whether the ballot
papers werd having soms ink which was
imported from Russia slfo went to court.
A chomst of Naval Tath said & vory fuany

LI} L
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thing in a paper publisbed by the the tycoo-
ns of India. namely, Curreci, that a chemi-
cal ink was such powerful that it carried
away Y0 per cent of Indian \otes into the
ballot boxes in favour of Congress.

So, all these things are there to prove
that the court in India, the judiciary in
India, is defin tely someth ng which 1s of
a high order and Goveinment has never
tried to interfere in any mannes.

In this Lok Sabha wc have said times
wilhout number that the country is passing
through a resurgence. of the country is pass=
ing through a transformation of soriety from
one sfage to the other; whether it is exciu-
tive or judiciary, whether it is Tok Saobha
or the Assemblies, they have to take into
consideration the tide of the countiy and
the time through which the country is
passing. A country which is socialistic
cannot hava & judiciary with judgees who
have vested interests, The judges in High
Court or Supreme Court have to take into
consideration the fact that this country s
passing through & time which is for the
lower strata of the people, which is for the
peasants and which is for the workers. We
are going to have a Goernment which will
represent the workers and peasants in  soci-
ety. So, the judiciary cannot certainly think
in terms of private sector or ested inter-
ests,

7 The hon. Member belonging to the
CPM, who was supporting the Bill, pio-
bably did not know that Mr, F. M. S.
Namboodiripad, ex-Ch ef Minister of Kerala
said that ‘in courts, whether High Court or
Supreme Court, there are judges who have
vested interests and who only speak out
their class character.” Mr. Namboodiripad
brought the judges into this controversy.
I wonder if the CPM member had read
thase statements of Mr. E.M.S. Namboodi-
ripad. Particularly in China, the jydiciary
is completely different; they have people's
courts in every district or diyision or village
there are persons who are elected to the
people’s courts can try anybady at any time
and impose any penaity. At least our
*Indian Judiciary id ot like the jud ciary in
the People's Republic of Chioa,
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Madam C} airman, judiciary is not that
sacred, jucicimy I8 subeservient Yo the
wishes of ihe peole, Rousseau said in his
General will that it 1s the general will which
is supreme because it is created out of a
social revolution; whether judiciary or
exccutive or legislature, it is a part of the
general will. So philosophically speaking,
judiciary cannot enjoy a separate status.

Com.iag to the practical things, I must
say that it was in the United States of -
America-it has been discussed on the floor
of the House-that President Roosevelt
wented to limit the age of judges whea e
wanted to b ing the New Deal, 1t was just
to have the country pars through a new
time-w hich, Roosevelt felt, was in the
irterest of the United States of America.
In this. House, Prime Minister Shrimati
Indira Gandhi gave a call that privy purses
should be abolished. Congress, under the
leadership of our Prime Minister, Shrimati
Indira Gandhi, thought that Fundamental
Right is not that sacred, is not that fund-
an.ental, it has to be subservicent to the
wishes of the people, so that we could
amend the Constitution any time we likzd\
to suit to the wishes of the peop'e and not
to the convenience of the Goveinment, and
we had many enactments, many amend-
ments, This 1s a new time.

Go through the pages of the wveidicts of
Soviet judiciary on important cases, or of
Yugoslavia, Czechoslovakia, Rumania or
Hungary; I have gone through many reports,
and I have found that those things may seem
to us incongruous, may seem to us unndtural,
may seem to us fantastic, because yet in
this world there are millions of people,
crores of people, who do not think that the
poor people can be brought to the position
of rich people. Dr. Kami Singh cannot
certainly feel the same impulse asa poor
peasant in a village feels, NDr. Karni Singh
cannot certainly feel the same wurge, the
same devotion to socicty as & poor worker
in a factory frels bacause he dedicates his
whole life to the country. There are rich
people among even the Judges who have
vested interests and who have lakhs of
rupees in banks, They camnot certainly
appreciate that this Lok Sabha may bring
any enactment to control the income of a
man. They cannot understand and appreciate
that wecan go to the extent of curbing



317 Comatn. (Amdr.) Bill

accumulation of personal property or there
oan be a ceiling on urban property. These
are new ideas. These are new developments.
These are all new upsurges. These are all
pew idecas and the present judiciary in
India, 1 personally feel, cannot think in
fine with thexe ideas. So, if Dr. Karni
Singh feels that the judiciary is something
which is sacred, wh ch cannot be touched,
1 am certainly not one with him. The
ultimate supreme body is the Legislature
who are elected by thc people. He has
quoted Jefferson and said that it will be
elected despotism, But 1 will ask him,
I will request him rather, to kindly
refer to President Lincoln. President
Lincoln said afier the civil war in his
memorable addiets 1o the people of the
United States what did he say 7 he said
‘we are the elect d Members of the House
and those who are elected to the House,
they carry the public opinion with them.

So, we aie supreme, not the Executive,
not the Judiciary. The Government is not
supreme. The Prime Minister or the Cabinct
Ministers are not supreme, The Judges are
not supreme. Here, we are supreme because
the people are supreme.

So, that is why I say that the Bill has
a sinister design behind it. The Bill sceks
to point out that what we have done to day
or what we have done before, during the
last one year, we have gone against the
wishes of the people. We have tried to
encroach upon the freedom of the Judiciary,
that the Prime Minister has unduly advised
the President in the matter of selection of
Judges or mav unduly advise in future. But,
1 can tell the mover of the Bill that the Prime
Mmister of India is nota child to think
something which will be against the wishes
of the people. The Prime Minister of india
has emerged as a national leader, as the
leader of the teeming millions of India.
Whatever advice she may give to the Presi-
dent will be in the interests, will be in the
best interests of the country and if, by
that advice, we ¢can have committed men to
the Judiciary, it will be better for the
country.

Dr Karni Singh has criticised committed
judiciatry. Sir, there should be commitment
to every thing. Without commitment no
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commitments, Their commitment was to
Rajaship. They wanted slavery to bs perpe-
tuated. The capital has a commitment.
The commitment is to sccumulate property
and have personal riches. They say that
land and labour have nothing to do with
the accumulation of capital. It is the capital
which is supreme. So, even the executive
to-day is to have a commitment. The
commitment is to socialism. Those who say
it is commitment to work, it is fantastic.
It is a commitment to a particular ideology.
The ideology is socialism. We have accep-
ted socialism If the Judges think that
socialism is somethjng with which they have
no concern and they have oaly to look up
the pages of the law books, they are certainly
wrong. An ex-Chief Juitice, Gajendragadkar
says it is the social will which is all-perva-
ding. The Judge has to think that he can
give a twist to a certain thing by which the
society can progress. So, if the Judges
cannot fecl in this tunz 1 think the Judges in
Courts whether it be the Hich Courts or the
Sunreme Court, will not be in a posltion to
deliver the goods.

Madam Chairman, I will conclude In
this way that this Bill is moved with a
sinister design. The Bill is trying to create
confusion in the minds of the people. Rut
we are very clear. We should have a
committed Judiciaiy.

SHRT M. RAM GOP&L‘ REDDY :
Clever also.

SHRI SHYAM SUNDER MOHA-
PATARA : Yes. But we stand by what we
have told in this Lok Sabha that we are
for & committed executive. We are for a
committed judiciary. Committed Judiciary
means committed to the definite ideals
which the country has accepted.

Sir, 1 oppase the Bill.

AN HON. MEMBER : What is the
time limit for this discussion ?

MR CHAIRMAN : We have taken half
an hour for this discussion. We were to
discuss the subject relating to grant of loans:
b banks to small farmers and small scale
industries in the ru-al sector as a Half-an-
hour Discussion. But the Mover, Shri

man can live in this world, The Rajas had Arjm&tblhmmt# he requested.
k)
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lombody else ahcukido it, which unot
right mdlu to the rules. We have got
4 minutes more. I wonld. request Shri
Bhendare to continue with Dr. Kasni

Singh's Bill. We shall adjourn at 60’
clock.
SHRI R. D. BHANDARE (Bombay

Central) : Madam Chairman.. I am really
surprised that the learned and enlightened
Dr. Karni Singh should move such a Bill
which would produce such. consequences and
results that the whole political and social
structure on the whole Indian polity would
be changed in toto. But the burden of his
song scems to me, or is based on his suspi-
cion that the judiclary will, in course of
time, be so subservient, or, to use his
words. ‘will beeome s0 commitied’ that
there would be end of rule of law. That is
the burden of his song or the theme of his
speech. 1do not know what he wants, 1
do not know whether he has really under-
stood the signficance, the importance, the
connotation, of the meaning of the Ex-
planation to Article 74 which he wants
to add. -

Here, Madam, if Article 74 is changed
and if the Explanation is added, then the
power will be given to the President. Even
today, the position is, the power vests with

the President, to appoint a judge either of

the High Court or of the Supreme Court, in
corisultation with the Chiel Justice of the
Supreme Court or the High Court. That
is the position today. Dr., Karni Singh
wants that the power should be exclusively
vesied in the President.
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AN ‘HON. MEMBER smi Arjun &othl

is not heu
1

SHRI M. C. DAGA (Pﬂl]‘ 'MM l
wint to raisc & point of order. We folt
Members are here ‘angd-there “should be lhllr
Half-an-hour discussion.’ We arc. here; we
have already given our names for wmsking
questions. We cannot debarred from ‘putting
guestions. The discussion has already been

MR. CHAIRMAN : The hon. Member
who has to raise the discussion is not pre-
sent, So, the other Members cannot ‘ask
questions.

SHRI M. C. DAGA : We have all been
deprived of our chance to put questions.

SHRI SAT PAL KAPUR (Patiala):
Practically we have all been deprwed

‘MR. CHAIRMAN : The debdte on thu
Bill will continue. Shri R. D. Bhandare may
continue his speech on the next occasion,

18.00 hrs.

‘The Lok Sabha then adfourned tHl Eleven
of the Clock on Monday, May 29, 19?2
Jyaistha 8, 1894 (Saka)




