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REPRESENTATION OF THE PEOFLE
AMENDMENT BILL*

|Inserion  of new sections 77A  and

IGSAJ

it 7y fawd @ (F7F) : SOTAAE
ameiE, # s gfefaferr wfafam,
1951 F1 #17 gAtg 1 19 fraos
1 a7 ) vt AT |

MR, DEPUTY-SPEAKER. The guestion

18 ¢

“That leave be pranted to introduce
a Bill further to  umend the Recprescn-
tation of the People Act, 1951.7

The motion way adopted.
it vy fomd - 6 fagms 177 F7A1g
15.03 brs.

STATE BANK OF INDIA (AMEND-
MENT) BILL*

|AMENDMENTS OF SkcTions 17, 19 vre.]

wt wg fem@ (TmAT) : SuEAe
agleg, § qreNg eIz aa wfafaam,
1955 %1 A1 gWET F¥Aa fI995
FY Qo F7 F1 AAfT TEATE |
MR. DEPUTY-SPEAKER: The gques-
tion 1s:

*That leave be granied to introduce
& Bill further to amend the State Bank
of India Act, 1955

The motian was adopled.

Y g fod : 7 fador S Tar g
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15.03 hrs,

ALIGARH  MUSLIM UNIVERSITY
(AMENDMENT) BILL*

|AMENDMENT ©OF LoNu
PREAMBLE, ETC.]

Tiree  anp

SHRlI C. H. MOHAMED KOYA
(Muanjeri): I beg to move for leave 1o
introduce a Bill further to amend the

Aligarh Muslim University Act, 1920,

MR. DEPUTY-SPEAKER:

tion is:

The ques-

“That leave be granted o introducs
4 Bill further 0 amend the Alizarh
Muslim University Act, 1920,

The motion  wav adopred.
SHRI C. H. MOHAMED KOYA: |

introdoce the Bill,

MR. DEPUTY-SPEAKER: Shri
Yamuna  Prasad Mandal—absent,  Shri
Prusannabhai Mehta—absent, Shri

Vishwanath Pratap Singh—absent,

15.04 hrs,
CONSTITUTION (AMENDMENT) BILL

| Amendmeny of artcle 124] by Shri Atal
Bihare Vaipayee—Conrd.

MR, DEPUTY-SPEAKER: We  will
now take up further consideration of the
Constitution (Amendment) Bill moved
by Shri Vajpayee. Qut of the five hours
allotted for the Bill we have taken &
hours and 25 minutes. There Is a
balance of 35 minutes. Two more mem-
bers have given their names, Shri Mishra,

SHRI SHYAMNANDAN MISHRA:
{Begusarai): Mr. Deputy-Speaker, Sir, I
do not support this Bill of the hon. Mem-
ber, Shri Vajpayee, although 1 am com-
pletely in agreement with the spirit of the
Bill.
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The spirit of the Bill, as [ see it, is
that the powers of the Government in
the matter of appointment of the Chief
Justice should not be left completely in
the hunds of the -Government, that 4t
should not be arbitrary and that the Gov-
ernment must not be allowed to do any-
thing prejudicial to the independence, in-
tegrity and impartiality of the  highest
.court of justice, That is. in fact, the ob-
jective of his Bill.

1 also do not agree with the view un-
derlying the Bill. The hon. Member,
‘Shri Vajpayec, says in the Statement of
Objects and Reasons that the powers of
the Government are unlimited in this

.matter. I do not consider the powers
of the Government to be unlimited,
{ think, those powers are quali-

fied powers and they are conditioned by
certain circumstances, They have to be
conditional on certain circumstances and,
therefore, it is not correct to take a view
that the powers of the Government are
swunlimited.

Then, there is a third reason for not
agrecing with this Bill and that is that
the hon'ble Member, Shri Vajpayee,
lays stress on seniority heing the
condition and  he thinks that that
has not been the practice so far. In fact,
the Government itself had conceded in
the affidavits submitted before the High
Court of Delhi that it has been the prac-
tice so far but there have been certain
departures, only one or two. The
Government has conceded that sem-
vrity has been the criterion so far in most
of the cases. Therefore, it is my res-
pectful submission that the Court is bound
to insist on seniority unless there are cer-
tain circumstances which warrant a de-
parture from it. The usual rule would be
that the Government has to conform to
the criterion of seniority. So, the ob-
jective of the Bill of the Hon'ble Member,
Shri  Vajpayee, is mot in danger
so much., although due to the last
instance which came in the month of
April, there has been some doubt cast
about it

Why do T say that the
powers are qualified in this;

Government's
because, T
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think, the governing clause in the Const-
tution is article 124. It is quite clear even
from the warrant of appointment thut it is
under article 124 that the President ap-
points the Chief Justice of India. That
being so, the conditions laid down in arli-
cle 124 have to be fulfilled. If the Gov-
ernment does not fulfil those conditions,
then the Government violates the Consti-
tution. There must be some way found
for making the Government adhere to
the provisions of the Constitution.

My submission is that the Government
is oow taking u view which is completely
at variance cither with the letler or the
spirit of the Constitution. It is at variamce
because the letter and the spirit of article
124 say that the President shall consult
the Judges of the Supreme Court and of
the High Courts in the matter of appoint-
ment of Judges and the Chief Justice of
the Supreme Court. That is what article
124(2) clearly lays down.,

Now, the position that has been !aken
by the overnment is and, particuiarly, as
it has been revealed in the affiduvits filed
before the High Court of Delhi by the
hon. Minister of Law....

THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRI H.
R, GOKHALE) Sir, with utmost respect,
I would request him not to make a re-
ference to that because that matter is
sub judice.  So far as my reply is con-
cerned, | am going to speak wnder certaia
constraints because the matter is in court.
A reference has been made to affidavits
and the plea of the Government and so
on. I wonder whether it is desirable at
this stage.

SHRI SHYAMNANDAN MISHRA:
The affidavit has been filed by the Gov-
ernment in this case. [ am only referring
to the waffidavit. Is affidavit not a pub

lic document?

SHRI ATAL BIHARI VAJPAYEE
(Gwalior): It has been published.

SHRI SHYAMNANDAN MISHRA:
Is affidavit not a public domument? So
far as my inference from it is concerned,
that may be challenged by him. But the
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affidavit is a thing of which 1 am bound
to take notice in this matter. Since that
is a public document, no one should takc
any objection to it. I am not trying to
give uny opinion on the case that is pen-
ding before the High Court. 1 am only
trying to argue a parlicular position. If
Hon'ble Law Minister tales this position.

he should have come before the 1louse
earlier and said that this  Bill of the
Hon'ble Member Shri  Vajpayce could

not be discussed.

My position iy that the Government is
departing from the Conslitution; Govern-
ment is violating the Constitution both
s letter and in spirit.  If hon. Mcember
Shii Vajpuyee could make the Govern-
menl adhere to the letter and spirit of
the Constitution, then there would not be
any difficulty and the Government's power
would not be considered 1o be that arbi-
trary. I am making that peint. I am not
referring to any parlicular case. But the
Government has taken this position and
they did that also on the floor of the
House earlier. (Imterruptions) Government
has taken the stand, and particularly the
f.aw Minister, that the appointment, re-
moval and resignation of the Chief Jus-
tice is a part of his business and ke has
to take a decision in the first jnstance,
and in the second and third instances de-
visions have to be taken by the Prime
Minister of India and the President of
India respectively; these are the three per-
sons who matter, and if any consultation
is necessary, probably, according to the
Law Minister, it is amongst these three
dignitaries that 1 have mentioned. . ..

AN HON. MEMBER: Tin Murti.

SHRI SHYAMNANDAN MISHRA:
He has taken this position that according
to the allotment of business to his Ministry
the ‘appointment. removal and resignation
of the Chief Justice is his sole responsibility.
He has not said in his affidavit that the
cunsultations required by the Constitution
in article 124 have been held. He has
not taken that position. In fact, the Joint
Sccretary of his Ministry has shown sys-
tematically from the very beginning that in
none of the cases, consultations have been
held, He has said that. Therefore, my

submission it that we must find a way of .
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seeing to it thay the Government

docs not depart from the Constitution.

Then, aguin, therc seems to be a con-
flict between the opinion of the hon. Luw
Minister and the hon. Prime Minister
in this matter. The hon Prime Min-
ister had said in the other House while
replying to Mr, A. P. Chatterjee that, in
the matter of appointment of the Chiefl
Justice, ‘appropriate consultations’ are
held.  These were the words of the hon.
Prime Minister in the other House. T will
produce  the whole thing later.
The hon, Prime  Minister  hus  suid
that ‘appropriate  consultations’ are
held in this matter., But the hon.
Law Minister says that the consultations
are not needed at all; the Joint
Sceretary  of his Ministry  says that the
consultations are not necessury and. in
fact, they have not been held since the
inauguration of the Constitution.

1 would not like to go inte the facts ot

the «case, I do not know. whether
the consultations  have been hel.
or mnot or whether won the basic
of the files in the Ministry it can

be averred that no consultations have been
held, This is none of my business, but
] am not bound to go by the statemont
or the affidavit made by the Joint Sccre-
tary in this matier before the hon, Hith
Court,

The limited point that | am trying 10
make here is that Art. 124(2) manes it
mandatory to hold consultations. If it is
not so, why are these words included in
article 124(2)7  Are these words useles.!
Are these words redundant? If that bc
so, if that is the contention of the hon.
Law Minister, then one can go into the
intention of the constitution-makers. What
was their intention? Here 1 would like
to quote the report of the Ad hoc Com-
mittee of the Constituent Assembly. Then,
1 will also quote Dr. Ambedkar in this
matter,

The Ad hoc Committee of the Consli-
tuent Assembly whick, was appointed for
this purpose, that is, with regard to the
Supreme Court and so On says:
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“We do oot thiax that it will be
expedient to leave the power of uppoint-
ing Judges of the Supreme Court to
the unfettered discretion of the President
of India.”

that is what the Ad hor Committee of
the Constituent Assembly says. And what
.4id Dr. Ambedkar say about it

“It seems o me in the circumstan-
ces in which we live 1oday where 1be
sense of responsibility has not grown
to the same extent that we find in the
United Siates, it would be dangzrous
to leave the appointments to be madc
by the President without any kind of
reservation or  limitation, that is o
say, merely on the advice of the :xecu-
tive of the day.”

That is what the chief architect of the
Constitution savs. Now. T would not leavy
it to the hon. Law Minister, Mr. H. K.
Gokhule, to interpret the Constitution as

he Bhes gnd volate fagrantly the piri?
of the Constitution. Here. the man
archigect of the Constitution says  that

this matter cannot be left to thy sweet
will of the executive and the powers have
1o be hedged by certain reservations, guu-
tificutions and limitations. And oven
the  larger  body, the Ad  hoe Com-
millee which was appointed for going
into the constitution of the Suprome
Court and so on has also given ity opimon
cn the same lines. Therefore, it was
Jlearly the intention of the Constitution
thar these  consultations with the Judoes
of the Supreme Court and the High Cour!
had to take place in th2 matter of appoint-
meny of any Judge, including the Chief
Justice of India.

It does not seem to be the case of ihe
Government that “Judge’ does not include
the Chief Justice of India. Probably, they
cannot take that view because wherever,
cither in the matter of removal or dis-
gualification, the word ‘Judge’ occurs, il
has been clarified that ‘Judge' includes
the “Chief Justice of India’. So, her
alsa, it must be deemed to include the
Chief Justice of India. It is conclu-
sively proved that the Chief Justice of
Indix is included for the purposs of
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Arl. 124 of the Constitution in the
word ‘Judge’ becaus:z the warrant
of  appointment expressly  mantions
that it is under Art. 124 that the

Chief Justice of India is appoimed.  So,
1 say that warrant of appuintmeni should
be conclusive in this matter.

Thus my contention is  that if
we are able to make the Gov-
ernment adhere to the  provisions
of the Constitution, then much of

the mischief can be averled. Bul, since
the Government is going away with the
violation of the Constitution, we find ouwr-

selves in a difficulty.

What  is the way  of doing  it?
I would suggest one thing let
it not be said by the Chair,  with

all respect to the Chair, tha: in the maller
of a violation of the Consiitution, we
have to go to the Supreme Court for the
remedy.  Now. the Parliument of Inlia
is the preserver and defender of  the
constitution and there cannot be ;o greader
bastion for the rights of the peopic 1han
the Parliament  of India. Now, should
the Parliament of India be told by the
Chair or the other side, that 'If you think
that there has been a violalion of the
Constitution, you should seek a remedy in
the Supreme Court’?, ..,

MR. DEPUTY-SPEAKER: I have not

said it

SHRT SHYAMNANDAN MISHRA:
You have not. But many a time we have
been told.

There should be a Committes of the
House to see whether from timz to time,
violations of the Constitution occur of
not. We make ourselves completely
ridiculous in the eyes of the
Court when some of our laws are found
to be at variance with the Constitution
or in conflict with the Constitution.
Therefore, 1 would submit that theie
should be a Committee of the IHousc to
go into complaints about the violations of
the Constitution,

Government should be made to adhere
to the Constitution. The words uscd
by the hon. Prime Minister are ‘afler
appropriate consultatioms.” Now we find
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ourselves completely at sea, whom ¢
believe and whom not to  believe.
1 have got here, when | was looking
through my papérs......

SHRI H. R, GOKXHALE: Please read
both the question as well as the answer

SHRI SHYAMNANDAN MISHRA:
Shri A. P. Chatterjee asked...., .

DEPUTY-SPEAKER: I would
There are certain
In this case

MR.
like to point this out,
limitations of the rules here.
it might be treated as a statement ol
policy on the part of the Prime Minisier
in what she said to the other House,
but......

SHRI SHYAMNANDAN MISHRA:
This is in answer to a guestion......

MR, DEPUTY-SPEAKER: Under the
rules of this House we cannot refer to
procecdings in the  other House, =xcep!
when it deals with a statement of definite
rolicy bv a Minister in that House. And,
if you are to quote the proceedings in
order to elaborate a point. or procedure,
then the rules say that vou should gel
the prior permission of the Spoaker or of
the Chair. 1 would like to point out this
rule to you. T don't think it is desir

SHRI SHYAMNANDAN MISHRA:
1 will come to the rule also......

MR. DEPUTY-SPEAKER: Yon need
not quote the proceedings of the House.
You have said that the Prime Minister
said so. That should be engugh,

SHRI SHYAMNANDAN AMMISHRA:
The praceedings of this House and of the
other House arc all published in the
newspapers. Do you think the proceed-
ings of the House must not be given uany
weight or importance?

MR. DEPUTY-SPEAKER: No, no.
Just hear me; I have got your noint. Just
a8 minute, Mr, Mishra, T will come back
to you, [ am only pointing out to you
the limitations of the rulg here,
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SHRI SHYAMNANDAN MISHRA:
The spirit of the rule is important,

MR. DEPUTY-SPEAKER: 1 have said
again and again, these rules are no longer
adequate and we have to re-think .bout
them. But that js a different matter. So
long as the rule is there, we have 10
follow it. The rule says that no specch
made in the Council shall be quoted in
the House ‘unless it is a definite statement
of policy by a Minister’,

SHRI SHYAMNANDAN MISHRA:
It is a Minister,

MR. DEPUTY-SPEAKER: I have pcr-
milted you to thut extent. Then the pro-
YISO SAYS:

“Provided that the Speaker may, en a
request being made to him in advaace.
give permission to a member 10 ylole
a speech or make reference to the pro-
ceedings in the Council, if the Speaker
thinks thut such 4 course is neces.ary
in order 1o enable the member to Jeve-
lop a point of privilege or proceduse.”

This is what the rule says and | would
request you nol (o over-do it

SHRI SHYAMNANDAN MISHRA:
That 15 precisely my point,  This is

Government's policy......

MR. DEPUTY-SPEAKER: This rzlates
to privilege or procedure?

SHRI SHYAMNANDAN MISHIRA:
This relates to policy.

MR. DEPUTY-SPEAKER: Only ‘privj-
lege or procedure’ not of policy. Anyway,
you referred to u statement which the
Prime Minister has made. So, I permilted
you to that extent. let us not go into
details,

SHRI SHYAMNANDAN MISHRA:
Sioce this had been raised, I would qunte
what the Prime Minister said:

‘In any cas. appointments of judpes
to the High Courts and Supreme Court
as well as of Chief Justice are .nade
by the President in- accordance with
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the relevant provisions of the Constitu-
uon gand after appropriate consulta-
tions.'

Plcase permil me to go to the end, 1 am
taking my stand on the relevunt provisions
of the Constitution and she has said:

‘Government have no intention 0

amend these provisions.’

That is what the hon. Prime Minister has
said.

So, it is my respectful submission thut
there s a conflict between the statements
of the hon, Law Minister and the Joint
Secretary of the Law Department on the
one hand and the slatement made by the
Prime Minister on the other.

The Prime  Minister seems to be in
favour of observing the practice that has
prevailed so far, that is, of holding con-
sultations with the appropriate judges in
the High Court and the Supreme Court.
So. to my mind, the relevant article of
the Coonstitution is being violated, and
there does not seem to be any safeguard
that in future the relevant provisions of
the Constitution and their requirements
would not be violated.

1 would therefore, submit that the House
should constitute a Commiltee to go intw
the complaints of the violations of the
Constitution would be met, that they would
also be covered by that Committee, 1,
therefore, request Shri Vajpayee pot 1o
insist on his Bill being passed. 1 would
only like to have the assurance irom the
other side that the requirements of the
Constitution would be met, that they would
sce 1o it that there are no complainis about
the provisioma in the Constitution not
being fulfilled, that they would not take a
stand as they have been taking in certain
matters and that they should go by what
the Prime Misipter had said only some
time , back.

MR. DEPUTY-SPEAKER: Well, 1
think wg have completed five hours. Even
if T call the Minister now, that would be
in excess of the allotted time. 1 think I
should call him now.. Sbri Gokbale.
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THE MINISTER OF LAW, JUSTICE
AND COMPANY AFFAIRS (SHRL H. R.
GOKHALE): Mr. Deputy-Speaker, Sir,
the debate has been long from the punt
of view of the length of the time which
it has taken. But, it has not been long
from the point of view of the points
raised in the debate. I am sorry to say,
after carefully listening to all the speeches
in the House, that most of the points e
repetitive of what had been stated catlier
when the problem of what is  called
ssupersession of judges’ was discussed in
this House at great length, Even tn  tne
course of this dchate, there was an un-
avoidable overlapping in the points bel-
ween various Members. Therefore, 1 du
not wish to deal with cach and cvery
point ¢xcepling those which appear to me
to be of vital and fundamental importiunce
for the purpose of this discussion on the
proposed amendment of the Constitution,
that is, Article 124, moved by the hon.
Member, Shri Atal Bihari Vajpayec.

Let me at the very outset come (o the
point raised just now by the hon. Member
with remgard to the construction of Article
124 of the Constitution. As I said carlier,
I feel myself to be in a little bit  of
constraint because of the fact thut the
precise question, namely, the intrepreta-
tion of Article 124 js pending adjudicalion
before the High Court in Delhi, T il
doubt, with alt respect to the hon. Mem-
ber, whether references to affidavits filed,
either by me or by anybody else, or to
the affidavits filed by the petitioners, were
appropriate in this debate, But, cefer-
ences having been made, I shall still avoid
referring to the affidavits. 1 shall deal
generally with the aspects to which the
hon. Member referred.

Sir, this point was raised in the course
of the debate when the question of ths
so-called supersession of the judges also
was discussed, 1 have stated before the
House that the appointment which was
made was fully in consonance with the
requirements of the Constitution as it is
today, and I reiterate that position, ]
have stated, particularly, with reference
to article 124(2) of the Constitution, that
if -2 judge of the Supreme Court wui
to be sppointed, there was an obligation
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on the President to gamsult the Chief
Justice of the Supreme Court; President
may consult the other judges of the Sup-
reme Court or the High Court us he
may deem necessary but, there was  no
such obligation when a person who is
already a judge of the Supreme Cout
and who has gone through all the forma-
lities at the time of ks appointment s
regquired to be appointad the Chief Justics
of India.  The guestion whether you are
right or T am right is going to be decideld
finully by the Courl. You cannot assume
that your interpretation is final, nor cun
I assume that my intecpretation s final,
I huve pluced the mutter before the Hous»
at the time this matter was discussed. 1
huve saxd also that assuming that here
wils some necessity of consultation,  the
Frevisions Article 124 of the
Constitution were not mundutory but werc
directory,

under

It is well known that even when simi-
lur language is wsed in the Constitution,
thy courts have construed similar language
as imposing a directory duty and aot g
mundatory Juty,  Nothing mere than this
hus been stuted  befere the Delhi iligh
Court.

Deiht
appoini-

It has been siuted  before the
High Court, firstly, that in th,
meat of the Chief Justice, whose appomt-
ment has been  challenged in that case,
there was no oblication to consult, and
cven if it were o by so, that was not un
obligation which was 1 mandatory oblipa-
tion but it was a directory or an optional
obligation,

SHRI  SHYAMNANDAN  MISHRA:
He has not even said that in his affidavit.

SHRI H. R.  GOKHALE: On  thi:
matter, [ know my affiduvit much better
because 1 have sworn it. ... ..

SHRI SHYAMNANDAN MISHRA:

I have it before me Ler:,

SHRI H. R. GOKHALE: If my Len,
friecnd is going to quarrel here on the
interpretation of the affidavit, 1 would
submit that I know what I have said in
my a®dav’t, and 1 am stating whut |
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have stated in my affidavit in the -ourt,
and it is meither any Member of the
House who is going to determing, nor 1
who is going to determine whether [ am
right or somebody else is right, that is
going to be determined by the court. That
is why I am saying that it is extremely
difficult for me to say anything more o2
the constitutional position in the course
of this debate, because the matter s pend-
ing in the court and is sub judice.

Whut we have stated in the affidavit is

this. It is true that we have said in the
affidavit  that all  along. ever since the

Constilution came into force, this is rhe
way the Constitution has been interprated.
There has been no consultation in the
matter of the appointment of the Chicl
Justice till a point of time when some
Chicef Justice slarted sending letters to
the Government recommending his suz-
cessor for appointment, but no formal or
informal consultation  was done by the
Government at any time beforc in thz
appointment of the Chief Justice of Indi
That is also what has been brought to
the notice of the High Court in the poti-
tions which are pending.

The third thing s that we have not
said thut scniority has been the praclice
although it is conceded that all appoint-
ments done were in fact of persons who
were senior.  The explanation given i
this that seniority does not debar a person
from being considered for appointment
to the post of the Chief Justice. In  uct.
seniority, if at all.  might be onc point
plus in  favour of the appointment, all
other circumstances and factors taken ini.
acceunt.  Therefore, even when previously
the appointment of senior people  wus
made, it was not on the basis of seniority
alone, but as will be shown when the
appropriate time comes in the iligh
Court, it was on the basis of suitability
and merit and that when the scnior ha b
son was found fo be suitablz for appoint-
ment, he was appoinfed as the Chief Jus-
tice of India. Therefore, what was con-
ceded was not that seniority has become
a convention. What was conceded and
what was stated was that in faci senior
people were appointed, because in each
individual case, on a consideration of that
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case it was thought that the appointment

from the point of view of merit and
suitability was an appropriate  appoini-
ment. 1 do not wish to dwell at any

further length on the constitutional aspe:t.
Suffice it to say......

SHRI SHYAMNANDAN MISHRA:

What did Dr. Ambedkar say?

SHR! H. R. GOKHALE: T have grcat
respect for Dr. Ambedkar. [ think he
wis greater than all of us in the matter
of constitutional  drafting and constinu-
tional interpretation. [ have read the
debates of the Constitution-making body. .

SHRI SHYAMNANDAN MISHRA:
I have read out from them.

SHRI H. R, GOKHALE: He has reud
part of it, but 1 have read everything ou!
of it and T know, But howsoever cminent
a person, when it comes to the interpreta-
tion of the Constitution,—myv hon. friend
is a very emnent lawyer and he knows
it=the courts have said. including (he
Supreme Court. that the debates in t .
Constituent Assembly do not jead support
to an interpretation: when words mean 3
particular thing, they mean that thing,
and you cannot pive any other interpreta-
tion,

SHRI  SHYAMMNANDAN  MISHR \:
Here, words mean that consultations have
to be held. This is what the words
say,

SHRI H. R, GOKHALE: But how con
it end here? That is what he may think,
but 1 do not think so.

SHRI SHYAMNANDAN MISHRA:
The words are here. Can he erase .hose
words?

SHRI H. R. GOKHALE: W, cannot
proceed further this way, because that is
the point on which he and I respectfully

differ, and we must agree to differ on
that point.
SHRI SHYAMNANDAN MISHRA:

By simply wishing away the words?
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SHRI H. R. GOKHALE: Unless cvery-
one of us agree in the court that s
verdict is the final verdict, we shall have
to proceed on the basis that there s a
point of view which he is putting for-
ward, with which 1 respectfully disagree.
That is all T can say at the moment, unlcss
he says that what he says is the Ffaal
thing which 1 am not in a position to say
today.

SHRI SHYAMNANDAN MISHRA
He wants to go neither by the words nor
by the interpretation of the architect of
the Constitution,

SHRI H. R. GOKHALF: That is agin
his  view. What I have said is, and 1
reiterate i1, that we have pone bv  the
words of the Constitution und we  still
maintain and submit that what has bzen
done all along and what has been done
recently in the appointment of the latest
Chief Justice of Indix hus been in ucenrd-
ance with the constittions] provision,

This is a matter which i~ subejndi, ¢ amd
I do not wish to sav anvthing further on
it. 1 did not wish that a discussion should
take place on this issue.  But since the
question  was raised, myself
with stating the constitutional position.

I—content

The Bill requires the appointment of
the Chief Justice of India to be done on
the basis of seniority. Now, it is not
possible to make such a provision. Vro
bably the hon. member has in mind a4
doubt of suspicion that if this is not Jone,
appointment will not be done on merit
but will be done on ulterior or other con-
siderations,

SHRI ATAL BIHARI VAJPAYEE:
That is what you have done.

SHRI H. R. GOKHALE: With respect,
the hon, member forgets that if you put
seniority as an  obligatory pre-candition
for the appointment of the Chief Juslice,
you have to appoint the seniormost man;
even if he is mentally or physically in-
capable even if he is otherwise so inferior
for the purpose of the appointment. You
have necessarily to appoint him. It iy a
recognised fact that while all the Judges
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of the Supreme Court are eminent Judges,
there is a difference between Judge and
Judge, and the question of the appoint-
ment of the Chief Justice is not entirely
the same as the gquestion which arises ot
the time of the appointment of g Judge
of the Supreme Conrt. So it 13 not
possible to make a constitutional provision
which will put the operation of this
article in a straitjacket leaving no scope
for discretion for the appointing authority
to decide if the appointment is appropri-
ate or mot, I am, therefore, not in
fuvour of the amendment which puts the
constitutional provision in g straitjacket.

There have been  instances here  and
abroad when for penuine reasons it has
not been possible to consider the senior-
most Judge for appointment as the Chicf
Justice. I do not wish to refer 1o any
cxample by name, but there have bcen
instances when for mental incapacity or
physical incapacity, 1t was not possible
to consider the seniormost Judpe for the
appointment,

SHRI ATAL BIHARLI VAIPAYCE:

Only one instance.

SHRI  SHYAMNANDAN  MISHRA:
50 the exception proves the rule,

SHRI H. R. GOKHALE: Then it was
said--~I am not referring only to  ihe
speeches  made today but the speeches
made on the last two previous occasions;
some of the major points referred to have
been noted by me; I wish to refer io
only some of them—that the Consttut.on
did not make a specific provision for
the appointment of the Chicf Justice be-
cause it was thought that only the senjor-

most Judge shall be appointed as the
Chief Justice. 1 would submit it was the
other way round. It was not so laid
down  because the constitution-makers

recognised the fact that in the appoint-
ment of the Chief Justice of India, a
certain cushion, a certain degree of dis-
cretion was necessary to be left with the
appointing authorities in order that the
most appropriate appointment be made 1
the high office.
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Then it was said—this had been said
several times before and answered also
several  times—that Government would
like to appoint those people who they
think would help them. Then it was said
that those judges who decided against
Government in the constitutional case that
was poing on were superseded. All these
points have been dealt with. All 1 can Jo
now is to categorically refute this sugges-
tion,

It was asked: why was not the an-
nouncement of the appointment made be-
fore the judgment in the constitutional
case became known? Now this was a
double-edged weapon. The constitutional
case had gone on for a great lenpth  of
time, probably for an unprecedented
length of time in the history of the world.
definitely in the history of the Suprome
Court of India. So much labour, ume
and money had been speat on it. We were
expecting & deciston ong way or the giher.
If we had donc something whole the cuse
wias in progress and il the three Judoes
who later resigned had chosen 1o resign at
that time, the same people would have
turned round and said: when you found
that the casec was going against you, you
wanted to scuttle the judgment, There-
fore, although it was open to Governmernt
to consider this matter curlier, they Je-
cided to wait until the hearing of the case
wis over and the judgment wus announc-
ed. It was only after the judgment was
delivered that it was done. But unfor-
tunately it had to be done immediately
because the time belween the terminution
of the hearing and pronouncement of the
judgment and the occurrence of the
vacancy of the Chief  Justice was very
short, a margin of 24 hours or so, with
the result that the decision which Govern-
ment had to take had to be announced
immediately after the judgment became
known.

While it is said now: vou did it because
vou knew that these three people decided
ageinst you, it would have been suid it
they had resigned in the middle: you did
it because you know the case was going
against you and you wanted to scuitle
the progress of the case; you did not want
the judgment to be delivered. Even afteg
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the judgment came we knew it was
zase

narrow escape upto a point. In a
where 13 judges participated no less thun
11 judges delivered the judgment. Even
among the 11 judges there was difference
of opinion leaving a margin of only uvne.
We have taken considerable time to find
out ultimately as to what the judgment
meant, We arg still working on it.  And
therefure if we hod donme so while the
case was going on it would perhaps have
been legitimatey said: Because vou sus
pected vou are not poing to get a clear
verdict in your favour vou did this thing
so that threg judges who were superseded
will resien and the whole thing will  be
over and you would be reguired 1o cons-
titute a new Bench and ask the judges to
sit awain and hear the cuse apain. Therc-
fore. this is a double-edged weupon. In
any case an attack could have been mude
on the Government, as is made now, bee
cause an announcement was made wlter
the judgement came.

It was said that in the open court. it
was argucd that if Parliament's power to
amend an provision of the Constitution
was not conceded it would lead to an opzn
canflict between the judiciary and the exe-
cutive. This is not something which has
been said new in this court or in India.
It has heen said repeatedly all over the
world that in such cases if judicial veor-
dicts continuously go on making pro-
nouncements which thwarted the accepted
policy of the nation as expressed through
their elected representatives the people did
not wait for the progress. What they do
is that they throw away the laws ard (he
Caonstitution which come in their way. In
France a similar situation had occurved.
Everyone knows it. That led to the aboli-
tion of the normal judicial hierarchy and
its substitution by what is known as
Counsel d'etat. The courts went on deli-
vering judgments against the acts of the
Government and the policies and pro-
grammes of the Government became in-
fructuous because of the courts. The cla-
mour for revolution of the people was
this. If the court says that we cannot do
this, what we will say is we Jdo not want
this cowt at all. What was argued was:
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that in order that the rule of law should
be sustained, in order that in a democracy,
judiciary, executive and legislators should
function in their respective fields and Jo
their work in harmony with each sther
with the result that a clash or confronta-
tion between the two of them or three of
them is avoided. That is all that was
meant when jt was said before the court
that if Parliament’s powers to do what it
thought was right in  the  inwerest
of the nation was denied
the unfortunate consequence will only be
that Parliament would say: we will not
accept your verdict,  That is the lesson
of history to which the attention of the
honourable jusdges was drawn, Nothing
has been said in the  Supreme
In this cuse fortunately long cln-
borule and written arguments had becn
furnished 1o the Supreme Court. Theie-
fore, what wus argued was nol only what
was orally heard, What has also bein
written in blach and white is there, It is a
part of the record of the case in Suprem:
Court and, therefore, it is easy to veritv.
Arguments of this type had been nuwie
whenever serious challenpes to the sover-
eignty of the people, to the plenary sight
of the people to decide their desting has
been made by the  Judiciary howsoever
high it may be.

unusual
Court.

That is why T take your permission to
remind the House of the prophetic woras
which were uttered and which were 1o
ferred to in this House several times by
Pundit Nechru in the course of the debate
on the constitutional amendments.  He
pointed out that no judiciary however
high it may be could come in the way of
progress of the country and he warned us
that ultimately it was the aspiration, of
the people which would surmount  all
other considerations and it was only the
adhercnce to the progress which sought to
fulfil those aspirations which would have
precedence over any other considerations.

Unfortunately reference was made o
several points which were regarded very
smull and they were referred to in  the
course of the earlier debate also. It was
said that this was done because of the
malice. It was done malafide because one
of the resigned judges had  unfortunately
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decided a case in which the Prime Minisier
avas a party. An answer to this has been
given betore.  All that | can say is thal
in any case that was a Bench of three
judges and not only that judge who was
fortunately or unfortunately u signatory
1o the judgment and resigned from the
Supreme Court. The other two judges are
sitting in the Supreme Court, They are
there. They are some of the best juduses
in the Supreme Court. 1 refute and denv
the ullegations that the decisions in that
case had anything to do whatsoever with
the decision on the gquestion as to who
should be appointed the Chicf Justice of
India,

Last time a reference was made ‘o un
extract by Mr, Viswanuthan, Unrforiu-
nuizly he is i1l and is not present today.
He obliged me by telling me at that time
‘the source of this  guotation and 1 was
able  to get the took. This is from a
book by Mr. Justice IHepde under the
caption Crixis in Indian Jiediciory, Before
I come to those quotations, T am -ons-
truined to sav that jt is something con-
trary to accepted judicial behaviour that
4 judge who has delivered a judgment in
i case canvasses support in favour of the
view he has taken after the delivery of the
judgment,

SHRI SHYAMNANDAN MISHRA:
Has he no right to defend himself? You
are attacking him all right. Has he 10 po
undefended?

SHRI H. R. GOKHALE: Certainly not.
But after the judgment is deliered, so fur
as that case is concerned, he becomes
functus officio. It has  never been the
practice that a judge, after delivering a
judgment, canvasses support for his view,
before or after retirement. 1In this hook,
he has given certain arpuments which he
has put in the mouth of the Government,
which meuns probably the Attorney Gene-
ral or the other counsel for the Govern-
ment. 1 am constrained to sav that the
way in which it has been depicted s to
say the least, a very distorted versien of
what was argued before the court. What
‘was arpued before the court was that the
power of Parliament to amend any pro-
wvision of the Constitution was a plenary,
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unrestricted power. From the persons
appearing against the Government as
well as from some judges, questions like
these were put to the counsel for Govern-
example, if you ae-

ment. “What, for
cide to abolish the tenet of secular-
ism?  What, for example, if you

decide to substitute democracy by auto-
cracy or theocracy? What, for example,
if vou decide 1o abolish Parliament?”
Questions like these were put tn  show
that the width of power of Parliament
claimed by the Gowernment was not
feasible, because it will lead to conse-
yuences which were undesirable, accord-
ing to the guestioners. That was  the
tenor of the argument.  The answer on
behalf of thy Government was. ultimuate-
Iy whose wisdom are you gquestiopnng?
If the entire parliamenmt which represents
the crores of people of this country is
assumed to be capably of running 1muck,
no judge howsoever eminent will o ina
position to protect the people  of  this
country.  Ulumately the safety of 1he
reople of the country is not in the hunds
of 1, 2 or 13 judgss of the Supreme
Court but is in the wisdom and con-
science of the representatives of the people
who represent them. What you are reully
doing 1s, you are doubting the wisdom of
the representatives of the people, a thing
which hus never happened and which
nobody contemplates. Questions were put
as if ridiculous arguments were made on
behalf of the Government. The anly
difference between us and those who argu-
ed againsl us was, we had complete 1aith
in the people, with the result that we
never belicve that the people wil] he
misled into bchaving in the way in which
you are afraid they will behave,

Therefore, there is no fear of putting
the entire power, the picnary and wide
power of amending any provision of (he
Constitution, in the hands of the people;
this was the manner in which thy argn-
ment was made. In fact, even if  Sii
Justice Heede's quotation was read, what
precedes and what follows and not the
only nine or ten points which were ravied
last time by the hon. Member, it was
quite clear that he was trying to show
that if this plenary power was accepred,
it would lead to a situatiog where the
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basic democracy and polity which we
have accepted would also be demolished.
But who is to protect it? Not the Judges.
The polity is going to be protected vy the
people and their representutives. If  the
people acted in their wisdom, there is
nothing on this earth which cun oliow
any such nonsensical thing to bg denc by
this Parliament. That was the bacheround
in which these arguments were made, [
am sorry that only a part of the quotalion
wis read.

SHRI SHYAMNANDAN MISHRA:
May 1 seck one clurification from  the
hon. Law Minister? Last time when he
spoke on the Bill or the resolwion
of the Honble Member, Siri Bibuthi
Mishra, he did agree with the
Judges that there could be no intention of
going against the basic structure of the
Constitution or against the whole Jema-
cratic framework und so on. He did
take that stand. Therefore, what he is
saying just now is conflicting with what
he had said earlier.

SHRI H, R. GOKHALE: Not at all
If the hon. Member will look at ihe
judgment of the Supremg Court, there is
a balance of six on one side and six on
the other with one in between. Six were
clearly of the view that Parliament has
got the power and it can amend every-
thing and six were of the view that Parlia-
ment cannot amend everything and that
there are inherent Jimitations on the
power of Parliament to amend certain
provisions of the Constitution. One who
was in the middle said that Parliament
can amend everything except, what he
calls, the basic features of the Coanstitu-
tion he has also said what are the basic
features and what are not the basic
features, although not exhaustively, un-
fortunately. He said, for example, if you
say you do not want democracy, it cannot
be done because it is a basic feature of
our Constitution. I said I have no guarrel
with that proposition. It is so because I
believe that our people, and the represcn-
tatives of our people, will never come to
this stage where they will say “no, we
do not want democracy in our countrv.”
Therefore, I am not afraid of that observi-
tion. Then the learned Judge said, for
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example “you cannot substitute democracy
by autocracy”™. 1 do not think it was
necessary for him to do so, because 1 do
not think that such a situation can cver
arise in this country, because 1 have
complete faith in our people; they will
sec to it that democracy sustains in this
country.

He has said cotegorically, in any case,
that the fundamental rights in Pat L
of the Constitution are not the basic
features of the Constitution. To  that
extent, even the seventh Judge, who was
in the middle, is really joining the other
six who were completely in favour of
giving Purlinment the power to  amend
all the provisions of thy Constitution, ot
least the right to amend the fundam:ntal
rights in Part [1l of the Constitution.  He
has also said, for reasons which are
known because of the historic backeround,
that property rights are undoubtedly no*
basic features of the  Constitution. 1t
was in that context that I was saying th
although the judgment does make some
reservation that there arc  some  basic
features which we cannot amend, f we
louk at thg illustrations which he has
given, I should have no objection.
Because, 1 have my faith, more than in
what the Judges have said, in what the
representatives of the people will do in the
course of the years to come.

As I have said earlier, I certainly do
not subscribe to the view that anybody
will ever think of abandoning secularizm,
or will ever think of changing the basic
tenets of democracy in the constitutional
framework. It is a suspicion or fear
which, with the utmost respect to those
who have expressed it, is based on lack
of faith in the wisdom and the responsi-
bility of the people. That is the pomt
which I made in the earlier debate, when-
ever the occasion arose, and I 1o make
that point even today.

Then, it was argued that there must be
some other mechanism for the appoint-
ment of Judges of the Supreme Court.
Outside the House and inside the Housc
also suggestions had been made. It way
said that there must be a Committee.
One hon. Member said that there must
be three seniormost Judges of the
Supreme Court who should make a
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Panel, who should send it to the Bar
Council of India who, m turn, should
select from the Panel and then the Fuesi-
dent should appoint them after ratifica-
tion by Parliament. In the first instance,
apart from the fact that such a suggestion
is unworkable, 1 say, all these suggestions
had been contemplated and many  other
suggestions had  been contemplated  und
discussed in the Constituent Assembly,

Apart from the fact that it is unwork-

able, I cannot think of Government
abdicating 115 responsibility and  sharing
it with somebady  else.  If the Govern-

ment does right, itois right and it is sap-
poirted by the people.  If the Govern-
ment does anything wrong and, if the
people regard 0 as wrong, the  Govern-
ment which is backed by the majority of
the people has to face the people. There-
fore. I cannot accept a proposition  thal
in the matler of basic responsihilities of the
appointment of Judpges or, for that matter
the Chief Justice of India, the Gowvern-
ment can abdicaty its own responsibility
and sharing it with anyone else.

Here, for example, three senior maost
Judges, one of whom or, perhaps, ull ot
whom will themselves be aspirant  for
nomination to the position of the Chief
Justice of India are to recommend &
Panel. To me, it seems to be something
unworkable.  If you think of a Pancl,
surcly, you do not think of people who
are themselves involved in the appoint-
ment or wha will bhe involved in the
appointment.  Therefore, I have no hesi-

tation in rejecting these supgpgestions  put-
right,
In thy Constituent Assembly, 1hiee

suggestions were mude. One was that the
Judges of the Supreme Court should be
appointed with the concurrence  of the
Chief Justice of India; the other was thut
the appointment made by the President
should be subject to confirmation by two-
third majority vote in Parliament and the
third was that they should be appointed
in consultation with the Council of States
These are the threc out of many alterma-
tives which were discussed in the Consu-
tuent Assembly and were turned down.
Ultimately, what was said was that the
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inbuilt mechunism which is there in the
provisions of the Constitution, namely, in
certain circumstances, yor: have an obligi-
tion to consult, is itselt enough restruini
on appointments which are undesirabic,
The word “concurrence” was taken away
and substituted by the word  “consulta-
tion™. This is very significant.

[ am not in a position to accept any of
the sugeestions  that the Government
should evolve anv other machinery for the
appointment of Judges so that the Gov-
ernment  abdicates  its  responsibility  and
leaves the appointment of the Judges of
the Supreme Court or the Chief Justice
of India to somc other outside authority.

Most of the other points  that  were
referred to were, @ 1 said, the
which were referred in the carlier Jebate.
They have been answered on more than one
occasion in the House. As [ said, it s
a matter which is in court and I do nut
want to go either into the legality or the
factuul aspect of the dispute in any
greater detail than what 1 have done
now.

same

I strongly commend to the House that
it will not accept the proposed Bil] of
the hon. Member, Shri Vajpayee.
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® gim  FR  gegwwEmEe &
feqr S, A TE  wWAT  HwT
Fm ogrm faaw w1 @9 wew
F Sar & ar 3wt P @t &
FIH AL F7ATE 7 AT FT OF IIAEA
NIFE W A7 FATE fF A
=g afezy wgEy 7 woAT I § T
ag fear a1 | &fFw 72 a9 fFarmesar
2 oA fxar omar & 5 ow w1
AT T FIAFT FTE A I 7
¥ ez & 7 335 7 o= Fgrem
F1 30% 97 421 2 {5 qvare % wfew
ar fagf & gmaifzr mfasre w3
AT T TGS N gy gt o g fafy e # e
TN AT AT A F A IR afram qédnadr ¥ 921 F wa-
glﬁmﬁﬁﬂﬂﬂm*ﬁq T o1 oy 8, TE TR FAT FEAT
FAEYH ¢ IAR 0F A@YW qTg 9l Z:
a ﬁié{ 3“9(3) fosr & 3g@ FTm “The provisions for the appointment
AFATE

of the Chief Justice of the Supreme
“Nolwithstanding anything in zlause Court and the Chief Justices of High
(1), the President may by order re-

Courts do not call for any discussion
move from office the Chairman or any since, by convention, the seniormont
other member of a Public Service judge is appointed as the Chief Justice.
Commission if the Chairman or such The convention is based on the vicw
other member, as the case may be,—

sfew 7M1 dga1 # Afag gk
A% g ®fagm § gy AT A
stz §ifog fr eafa #1 ag wifawe
grm % s gaT STh wfeew gAwd
a1 ATEFE | g argr arg § weafy
Iq geT HFA £

SHRI A. K. M. ISHAQUE: He cannot
remove them without impeaching,

ot w2s fagrdy arsTdy: 3z A
afaam | FMgS FTT Tl ard 2

77 arartas ¥t frrfar afren &
UIME 97 gA 0% 717 7 25 =7
A% FAATA TE FET { FTEEITA
=1 urE 3frar fsms 7w A wao

that, on the whole, the interests ot
judicial administration are better served
by eliminating the exercise of discre-
tionary power in the appointing autho-
rities than by the search for the bes:
man.”

g it Hr@g 71 ufqnd 2 ) g

is in the opinion of the President,
unfit to continue in office by reason
ot iofirmity of mind or body,”

gAY oA gfaae ¥ T a g &
sagegT &1 z ff o #1¢ aar sfa

21 1 g7 arfaea 771 3% 7 qraT [g)
T AFAT A1 A TH gET A

SHRI A, K. M, ISHAQUE (Basirhat):
They stand on totally different footings.
Commission and
of Supreme

one is Public Service
the other is Chief Justice
Court,

ot mad fagit TraeEt: # gEe R
71 £ za w7371 5w 21 o Ay
1% wfezw qumr T & Ay faAvT ¥
0 WA & 3w T g1 Ay v A @y
Fra wgar § fr w9 afresa o= 91 e

Afaura & faatm 7 737 famy 3o wdhdi
aF T 9297 7ET AT AT H qOET
T afewan 99 1 4% Ffeaw a91F 71
afrardr #1 of g =7 fram)

ol fafa =t & a7 qmw famr
goq AT g fF 3 9w afeew A
frafes & watfer w17 wefom i
wgd & | g &5 gz gega frar
& fors wqmT av+1T #1 qigr qv
Tifgr f& Faw dfsac qee T
% afezw g1 ga faa A faw
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The Government denies that the Tudges

who hawe been superseded were eminent
Judges.
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FIE H o9 &A14T 97 , IANH SRGAT
FEFT NGT g7 IA&! AIG Afeeq
AEN gAY g8 WA ¢ A @ g
98 F1 q8F FA ¥ [A7 2 A H ag
gfrsfae 37 fF § 719d gfimme w9 w
& A

SHRI A. K. M. ISHAQUE: He wu:a

not so eminent sy 10 become the Chuel
Tustice,

et wew fazd arwday o wiod
nfaifaz 9% &1 75 21
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fag wa misqa? fafaasr mgmy &
£3d1a AT FEAFAT FTTH & W
%5 ard | UF mT TEA1 T TET AFAT
2w fRg Ay A3 I TRy a9 o Y
Hrﬁ-{? {Sa®r 207 qiagm ¥1 =0T
EARTIE At S TE - Rl B S
fer #87 srdt A1 g FaaeETe @3
g grar afea of g gare gaem 7
w21 41 fr 28 a7 w1 wfed ot Frre
F[ 9IR F7, gAOR AT Aigd AT wA T
Afwa g1 afeT w3 Atew a7 weaz
F78 7 mﬁmrﬁm@?%w’r

f".*w“r AT ¥ 57 @A qfFT T o0
afgn gt fr ez v & @ fa
FAiA 7 A faw oar A #faw
fadt 547 wgrew =7 7w 97 faewe
T2 FEH I RS A K17 ASAT a1
s Af faan afad 79 gam o ot
e A1 fF Fa7 AT Ag e 2 fE
i #1 ¥ a9 #R 7€ Ay
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qAT qZ) F w7 fafy A wgET
A g a dr wferrde g ige
#igHEz #1 w@ 9 | fafa war
HgI Y A1 g fF W9 e
quA AHTH (o 7 727 & mvay a1 @)
# F gy A7 o W ;T ®IOEE U5
FI TILAZ ATAAA  FCAT AT & At
oM GIffrs TF &fAT, iy
Fifwr afeq 7z 72701 Fezaiaam
v 5t mfgraee g9 2 17 S owaT
L 97 59T § A AAIE FTower
FIET A0Z F7FFAT E, A5 F L FAFA
FETHET TTEEA AW {47 W oAv agey
Sq, ag AATT ANY AgT aw fEr s

21

Constitution
[ wes fagrdt aomdl]

FerTeg GiEt & anta ¥ a7 grav afgarT
Favia a9 8!
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SHRI H. R. GOKHALE: [ have said

it so many times,

SHRI ATAL BIHARI VAJPAYFE:
Please sav il once mare.

SHRI H. R. GOKHALE: 1 have said

it so muny limes,

st oz fad  Travat - oAl fafis
#7477 gaear faar & fr ooat wava
FT 1T A 377 F2T T § AT FE
i T Az zaE sraza s, & uA

i - s - : = SHRI H. R. GOKHALE: This was
';Ig-u f‘iq]‘e_’: w1 AT A 53 EHT placed in the manifesto.
FAHe § AT FF FE AT 2

N ¥ bk R W SHRI ATAL BIHART VAJIPAYEE-

emphasis  on

IEYT F7AT TRAT 1
abrogation of

But, your manifesto laid
garibi hatao and not

1 G o HWTo meas . Hﬁ"f # 3 Fundamental Rights,

! gafar & 7 wEr oqr W
oG FA OAE T AqAT F AT
AT WA & A1 Ima wfzr fR
g4 wfqeats 1 cagqaT F1 797 Fhaar
TrEd & AT AT TOw g oA Ay ?

ot wza fag<t aragat:

A.LR. Report

1 am reading from the
It says:

“The respondents claim that Parlia-
ment can abrogate fundamental rights
such as freedom of speech and expres-
sion, freedom to form associations or
unions and freedom of religion, They
claim that democracy can even be re
placed and one-Party rule established.
Indeed, short of repeal of the Const-

I o, W FEAr 2w g
iz g A H gifga &) frw g
gifAardz 7 AFa F1 AFTIRY
® azqq #1 froia w241 fomr far ag
arferardz qnfedt & gAqs sfiosrd

tution, any form of Government with
no freedom to the citicens can be set
up by Parliament by exercising ity
powers under Art. 368"

I WA, FIFTT FY §0F A
oz wgr srar 5 g # afower
FY TP ATAT T4 ALY & I9E 4 WIFT
F oAt ¥ A H Al 3o Al
arr g mg wfmiee St o R

F AT FIA T TTeA  F I4)
fea arfamritz srarfor de2fra gy
BIT M | AT AE oA FW
FATE DATH T957 F TH A74T
wifer FRZIIz  qraAr gamT
Aifed, 7 &A1 Praim wear fey
afea ar= 1 & far e fafaree 78 <
IAT T qIT §F qfqqer ¥ qaqT
arard § afeada a@t v awiw
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affT 368 & wedaa THET whrFT AT
zray far ar wrg 1 gHT wfgw
TV &1 7 WX F I At F1 qard
T oA g famm g owwr &
aifurdz #redizgaT # Tfaw FEET
% ofrada  afl &7 ;AT 1 &0
w7 & AFad F) AR A A
FzT gyar | faw fza ag  arfeardz
AT w7 fad oz T v
afea =707 1 0% FaA7 | T
T aife w¥AT SR w1 gOW
Had gF w4 AT TgA FT FEA
4175 AT AT ATY T ooaT A .
fermgaFiz. Jgrwm w7 2E &
A& wrara aiw, ¥ gAan @Y S
WY FEA 1 3 IHE A TE BRI 2
wqITF HA 9 §% 2 3AAT AT 7w
qr f miFAsiz #1 oAby § TR
qFAT F1 A 47 % | HE AAEE
qiferavz &1 AT 32 faor

N gre U« A@ IyN
(Frstrararz) & =73 "FF & TT
A G H TE FRAT § 1 HIY

TH TEAT

ot W fagrd arwAd - I
W, oF wFE A 2 AT A A
AR ZFTA 2 | g WA 1 #{f=a
qfsfaet #ear & | WOT AT H A
&, g w12 A T i @
wrr g a1 A afm F
g i af Afaurs  wr sAET
£ WAAT  qFAr | AT qiednEE
i At Ay § gt &7 A5 8 |
Sfae I AviTgA F1 57 gaTAR F AR
AT AY FEET a3 | orrd -
fam T g A § AR AT A
s e i frard ) A ¥ fm
i &= N T B A
aF W A% afeq T A AW
T w A | T I H A
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FAY & A1 ™% FuEe o R aT

. @Far & & =we w1 H€w  wfiew

%9 g1 & # ar wWrgvw #, G
FTIEEAL A7 HI(TZT T & AT o)
famr & ...

T A W G (T ) 0w
zfeamadt  wmaEr #71 &1 oar |

sft wew fagt s 0 T
sfFast o= #1 & 91 ag g
FE §F TFAT HA 7 ;W IN AT
g FIZ &F 9ZFT HFG F AT
= wfrzs 74 37 AT 7 (voqqwm)
o fee 77 zfemasr & o 7 1=
7 @ 21 | afrmrde
Zag 19 74 FLW 7 wg A0
FIF a7 FGT ¢

gure Tigvfaa faferes § ar
mar & fF ez W afefomd o
from grr | 9\ faw &g &
TeaT 73 AT 2 TR 9 fF werHed
e A ¥, Tmifeea fyfermes
FTC | T AT E@T KA FAIC
Raew 7 #Er 41 | & amar g fw
oz 79T § gl fafmes s
£ a1 39 7 wrfefva 19 ¥ quraw F+T
fFT | FHEET AT AT A F T
frea fafeoer &1 amaw &7 A
FHA fAfA7 2 T F aifeca
fafeeraar 1 gR1aW F7Y, 77 goT O%
UF A & zoidfees fafaes
T HAHEA qFZ AT AT | wAw
Fg RHITHEA TFZA T FOT F1 AT 2
a1 Ttz fafeaen #7 ggré & wet
g, o w9 TadfeEs fafwes qr
qUA FTA FT ATH FAL AN & AT FAT
amr & f5 & sfefoafas = &
arfiat araifera firfrasy wfefrdfasr
T & mx smaear fEw A AT Y 2
77 aedar g # #F doar zq
w27 Y A, o1 wiEdEge Ay 7
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[q’t qzd fi-!lﬁ gt Mavalankar, Shri P. G.
A . . Lalji Bhai, Shri
& t fs e ¥ E_I"ET Shakya, Shri Maha Deepak Singh
ST T T Vajpayee, Shri Atal Bihari
T AT AW Y, WA T @ faw Bade, Shri R. V.
frar srecizans & fx sradfacy faf- Chowhan, Shri Bharat Singh
qeq wiezfoafa® AgigIT . . (eqaany)
NOES

FA7 ALY WX AZ WG TAUFA
fifegasa 97 TEwT ARET T AT
qiw & F 440 F A1 ag whaard
FTI AZT £ T g zraifaza fafmasy
F w13 fAfa3 A afram g9
77 % zrgrfrzy faferosy 7 wermes
TEIT F ATT R ATI AT AFAT 2
ZTITF AT LT 1 ATET AA- Bajpai. Shi Vidya Dhar
a7 %’Fﬁ:{:,’i.#ﬁr.-m 7T :rgfr'mifr'nr Banerjec. Shri S. M.
bl ﬂ:‘j ‘%{[Qﬂ ?Tg,;:‘;r ® rﬁ:TrFQ'FYF Barua, Shri Bedabrata
a4 ArI T, FA AT Tiaqiesa fxfeea
F qad® T war 1 7w F foar
FT WA TN ATITH TA(FET AT A
a.f1%0 F1 =9I 97 WA FIT Bhaura, Shri B, S

A AI7T T A T AT T AT gi Shi Narendra Singh
#OWAR T FIW '. fafa =& Chandra Gowda, Shri D. B.
FiAAT FAL A FTAT K AR
gt AT | ATIT F [N AGAT
41 ag IAF AT A e g1 7 ¥ HIT Chaudhary. Shri Nitiraj Singh
At fA7 & 973 f239F 9T AT T Duga, Shei M. C

Fii § 1 For fadaw =wE fFA o oo G s

Apa, Shri Syed Ahmed
Ahirwar, Shri Nathu Ram
Alagesan, Shri 0. V.
Ambesh, Shri

Ansari, Shri Ziaur Rahmun

Awdhesh Chandra Singh, Shri

Basappa. Shri K,

Basumatari, Shri D,

Chaturvedi, Shri Rohan 1.al

AT AfET .
Durbara Singh, Shri

MR. DEPUTY-SPEAKER: This being  Doda, Shri Hiralal
the Conf»tllullon (Amendmcnl? Bill, .11 !Ilas Dumada, Shri L. K.
to be disposed of by a special majorily.
Dwivedi, Shri Nageshwar

The question is;
Engti, Shri Biren

“That the Bill further to umend the
Constitution of India, be taken into Gavit, Shri T, H.

consideration.” Gogoi, Shri Tarup
The Lok Sabhg divided: Gokhale, Shri H. R.
Division No. §] Gomango, Shri Giridhar
, (16.26 bs. i), Shri K.
AYES Gowda, Shri Pampan

Stmar Guha, Shri Hari Singh, Shri
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Ishaque, Shri A. K. M.

Joshi, Shrimati Subhadra

Kadannappalli, Shri Ramachandran

Kahandole, Shri Z. M.

Kailas, Dr.

Kapur, Shri Sat Pal

Kedar Nath Singh, Shri

Kinder Lal, Shri

Kisku, Shri A, K.

Malaviva, Shri K. D.

Mirdha, Shri Nathu Ram

Mishra, Shri Bibhun

Mishra, Shri Jigannath

Madi, Shri Shrikishan

Mohapatra, Shri Shyum Sunder

Mohsin, Shri F. H.

Nahata. Shri Amrit

Naik, Shri B. V.

Oraon, Shri Tuna

Pandey, Shri Dumodar

Pandey, Shri Krishna Chandra

Pandev, Shri Tarkeshwar

Partap Singh. Shri

Parthasarathy, Shri P,

Paswan, Shri Ram Bhagat

Patnuik, Shri Bunomall

Patnaik, Shri J. B.

Raghu Ramaiah, Shri K.

Rai, Shrimati Sshodrabaj

Reddy, Shri M. Ram Gopal

Richhariya, Dr. Govind Das

Rohatgi, Shrimati Sushila

Sadhu Ram, Shri

Samanta, Shri S. C,

Sarkar, Shri Sukti Kumar

Satish Chan-ira, Shri

Shailani, Shri Chandra

Shankaranand, Shri B.

Sharma, Shri Nawal Kishore

Shastri, Shri Sheopujan

Shemoy, Shri P. R.
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Shivnath Singh, Shri
Shukla, Shri B. R.
Siddheshwar Prasad, Shri
Subramaniam, Shri C.
Swaminathan, Shri R. V.
Tiwary, Shri D. N.
Tiwary, Shri K. N.
Tula Ram, Shri
Unnikrishnan, Shri K. P.
Virbhadra Singh, Shri
Yadav, Shri R. P.

MR. DEPUTY-SPEAKER: The result®
of the division is:

Ayes: T; Noes: 82

The motion does not have the requisite
majorily and it is lost.

The motion was negatived.

MR. DEPUTY-SPEAKER: The next
Bill stands in the mname of Shii P. M.
Mehta, The hon, Member is absent.
So, we take up the next Bill

16.30 hrs

RE. CONSTITUTION (AMENDMENT)
BILL

[INSERTION OF NEW ARTICLE 339A] by
Shri 8. M. Siddayya

MR. DEPUTY-SPEAKER: The next
Bill stands in the name of Shri S. M.
Siddayya. This Bill requires the recom-
mendation of the President which he
has not even asked for, and, therefore, T
do mot think that we can take it up.

SHRI S. M. BANERIEE (Kanpur):
Why? Why has the delay taken place?

MR, DEPUTY-5PEAKER: Under
article 117 (3) of the Constitution, if a
Bill involves expenditure out of the

*Shri T. Sohan Lal also recorded

Lis vote for Noes.



